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TIIE CONTEMPT OF COURTS BILL,
1968—contd.

MR. DEPUTY CHAIRMAN : Yes, Mr.
Gokhale,

THE MINISTER OF LAW AND JUSTICL/

faftr a9t Fara w4t (SHRI H. R. GOKHA-
LE) : Mr Deputy Chairman, Sir, the other
day I had started my reply. But I conld
not complete it because the time of the day
was over.

Sir, I have heard with attention and care
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the comments of the hon Members on the
provisions of the Bill and, broadly speaking
the comments can be divided into two parts
One 1s the comments pertaining to the
provisions of the Bill as they are and the
other related to the comments on the amend-
ments which the Government ntends to
move at the appropriate time to the existing
clauses of the Buill

Sir at the presentstage, when I am reply-
ing to the motion for consideration, I would
prefer to confine myself to the first part,
because when the amendments will be moved
and discusstons will take place (hereon 1
will have the opportunity to answer the
points relating to the amendments and to save
duplication of arguments with regerd to the
same question, I think, Sir, the House will
agree that at this stage I reply to the broad
points pertamning to the Bill which have been
ratscd,

SHRI AKBAR ALl
Pradesh)

KHAN (Andhra
That 1s the right procedure also

SHRIH R.GOKHALE : Sir, the impres-
sion which I gathered from the debate was
that the scope and ambit 1nd the 1.al purpose
of a law relating to contempt has been
musunderstood to mean, as 1 were, that 1t
18 only for the protection of the judges.
From the comments which were made, 1t
appeared that the Members felt that it was
really to protect the judges from a scandalous
attuck or ascuritlous ati ¢\ that the Law of
Contempt 1s madec That 1s not the correct
position Tne basic princty le underlying the
law relating to contempt 1s 1n addition to
protecting a judge, to protect the accused,
also, to protect the lLugant, in a cwvil
proceeding, because the 1dea 1s that while the
trial 1n a crimunal ¢ ise 1s going on, 1f external
and outside attacks are made, 1f comments
are made, they are likely to mterfere
with the independent and mmpartial trial 1n
the criminal proceedings and they are likely
to affect the procecdings 1n a civil court also
Therefoie, wihat must rot be forgotten 18
that the 1dea 1. not oualy to protect the
judges, but 1t 15 also to protuct a citizen who
has been ether subjected to a crimun 1traol
or whd 5 a party to a civil proc.eding I
am emhasising this, bociuse the various
provisions of the Bill are intended, fiom
this major pont of vie v, to show that when
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something 1s buing adjudicated 1n a court of
law, if exlernal comments, either oral or
written, are allowed, they are bound to
prejudice the effective handling of adyudsca-
tion 1n a court of law

Therefore, 1 think 1t 1s not fair to regard
that this Bill 1s necessary only for the pro-
tection of judgcs 1 do not wish to under-
estimate the nced for protecting the judges
also. Tt 1s considered that 1t 1s necessary (o
protect a judge who 1s n charge of the
aetermunation of the adjudication If s
mind 1s influenced by comments—and not
n.cessanly all comments are fair, they can
be fur and unfair both—to prevent unfar
comments affccting the conduct of adjudica-
tion 1t 18 also to be taken care to see that
the judge’s mind 1s not affected Therefore,
there 1s no doubt about the object of
protecting the judge is much as the object
of protecting the accused If a judge 18
scandalised, if he 1s attacked, 1f he 15 brought
under a sort of mental terror that 1f he takes
a particular view this 18 what 1s being said
about um, 1t will no doubt hamper the
ind pendent excraise of his judgment either
10 a crimmal tiial or i a vl proceeding
Therefore whilc I agree that there might
have been a fe nstances here and there
where judges lost their sense of proportion
1in making remrhs or In using their power
1n judicial capacity, such exceptions do not
becomc 1 rul

SHRT A D MANI (Madhya Pideshy
I would like th. hon Mimnister 10 forwrd
the proceedings of this House t0 the Chief
Justice of India  Let a code of conduct be
drawn . . .

SHRI BHUP: SHGUPTA (Weot Bengal) :
In Puny b this was pointed before the Select
Committee that very bad langv~ce was used
by the judges apanst the lawyers . .« .

SHRI H R GOKHALE I will answer
that pomnt

SHRI A D MANI If you 1ccept that
pinosition, kindly help us.,

SHHRI H R. GOKHALE Whit I wish
to say 1s that a code of conluct apart from
bemg laid down by the Chicf Justice, 1s laid
down by judicial pronouncem nis themselves
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(Shr1 H R. Gokhale]
The Supreme Court has repeatedly stated
this m therr judgments, In England, the
foremost authonty on this 1s Lord Denning

There cannot be a greater liberal judge n
the matter of contempt He ‘has always laid
down a code of conduct for judges . . .

SHRI BHUPESH GUPTA Let 1t apply
to our judges also, who have no hesitation
1n becoming Bank Governorsafter retirement.

SHR1H. R GOKHALE It 1s applied to
our judges also Our Supreme Court has .,

SHRI BHUPESH GUPTA But they do
not bother 1 have had this experience
during these 15 years and I know how
sometimesthese judges or magistrates behave
arrogantly They treat lawyers as if they are
people waiting on their pleasures and
mercies .

MR. DEPUTY CHAIRMAN . Let there
be no interruptions

SHRI A.D MANI He supports If you
also kindly support yourself.

MR DEPUTY CHAIRMAN
should be no interruptions.

There

SHRI A D MANI . What we want 1s
thet we wai t (o be helped with the establish-
mert of ccriect procedures mn court of law.

This 1s a matter for the Chief Justice to
decide W have got experience  We some-
times find that lawyers are bemng abused by
Judges

MR  DEPUTY CHAIRMAN No n-
terruptions, please

SHRI BHUPESH GUPTA S, 1t 1s
said 1n the capital about you that you left
legal profession because you did not like the
behaviour of some of the judges

(Interruptions)

SHRI H R GOKHALE* But, S, my
complarnt 1s that really the control of such
behaviour should come from the organized
bar What has happened today? I have
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been a member of the Bar for 30 years

have got the guts to tell a judge that he 1s
not within his right to say certain things It
1s because sometimes we want certain things
from the judge we become servile to him
It 1s unfortunate  Therefore, 1t 15 a two-
sided affairs, 1t 1s not a one-sided affair
I wish to make 1t cleai—and I am again
saying—that certain standard of judicial
demeanour and judicial behaviour 1sexpected
of all judges  The code of conduct 1s already
found in a number cases decided—not only
by Lord Denning, I only gave 1t as an In-
stance—by the Indian High Courts and the
Indian Supreme Court—and I was only
pomnting out to one 1instance where an
Indian Judge of a subordinate court was
himself found guilty of ‘contempt’ and
punished for such behaviour If authorities
are required, I will show them Therefore,
1t 18 not as 1f the present law 1s absolutely
impervious to such a situation It 1s always
present to the nund of judicial thinking
today that such instances may here and
there occur They do occur and they have
always been looked down upon with great
disfavour But I think 1t 1s necessary that
we must take a balanced view of the whole
picture  You cannot judge the whole judi-
clary by the conduct of a few Judges As
regards that I think everyone agrees While
we do not want the Judges to behave this
way—I entirely agree with that—we also want
that, by and large, the judiciary as a whole
should not be condemned for this purpose
Therefore, I was saying that, while 1t1s neces-
sary to protect the Judges from scandalous
attacks—that 1s one object of the Bill no
doubt—that 1s not the sole and the more
mmportant object  The more important
object 1s to protect the accused iIn a  crimi-
nal trial and the htigant 1n a civil case
because the whole object 1s this  While you
publish something 1 writing or you speak
something on the public platform or you do
something 1n any other way to bring the trial
under attack o1 under comments while the
trial 1s 1n progiess, what 1s affected 15 the
adjudication 1<elf and the cffect on the
purposc of the adjudication 15 more on the
Judge 1f the mund of the Judge 1s terroriced
by something sa:d about him unduly Of
course a statemer t of truth can never amount
to corntempt for (xample, and 1t has always
been held that 11 an allegation which can be
cstablished as truth 1s made, then no Judge
can take recourse to mmmunity under the



109 Contempt of Courts

law. 1f he likes, he can go to th: court of
law with charges of defamation against the
person concerned and he would be like any
other hitigant 1in a  trial for defamation.
Therefore, what I am impressing on the
Mcimbers now 1s to remember this  Let us
not confine the objects of the Bill only to
something which sort of creates a privileged
class and wants to protect the Judges only
It 1s to protect the litigant and as much to
protect the accused m acrimmal trial that
such extraneous criticism, while the tual 1s
going on, should not be made, becauseit is
something which 1s detrimental to the dis-
pensation of justice. That 1s the basis of
the law relating to contempt  Please do not
look at 1t from this pownt that here 1s a
Judge who wants his dignity and privilege
to be mamntamed and that 1s the only pur-
pose of a legislation of this type.  There-
fore I have incidentally mentioned alt this.
I will deal with 1t 1in detail later on.

SHRI BHUPESH GUPTA: The cauce of
the litigant and the cause of the ciimunal I
can understand 1f 1t were so but, originally,
when the law was evolved, there was the
Jury system—also in England there was
the jury system—and the guiding concept
behind this law was that nothing should
be done to prejudice the mund ot the jurors,
and so on. It was not intended as 1f the
Judge’s mind could be mfluenced by a
criticism 1 the paper, or a public criticism,
The 1dea was to seek protection against
attempt to influence the mind of the jurors.
Now that we have given up more or less
the juty system, why should you proceed
on the assumption that the minds of the
Judges can be influunced by a comment here
and there 1n a newspaper, or by any public
criticism?

SHRI H R, GOKHALE This 1s what
the hon. Member had mentioned also in the
course of his earlier remarks, But you
cannot determine the scope and ambit of
the law by 1ts ougin only because the
fact remains that while the jury system has
been abolished in many matters even In
England and 1in fact 1n India much earlier
the law relating to contempt has been made
applicable as much to the Judge who deter-
mines, as to the jury That 1s the basic
1dea relating to the law of contempt. And
what 1stheidea? Why do you want not to
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influence the juror? Because you want the
Juror to determine impasstonately the matter
which comes before him. That 1s the
basic 1dea. Is 1t not as much basic that
the Judge should do so? Therefore, the
fact that jurors have gone—although not
everywhere but 1n some places 1n respect
of some matters—and the Judges have
remained does not alter the basic concept
of contempt. The basic contempt 1s, let the
Judiciary, while the trial 1s going on, deter-
mine a case without fear or favour, That
15 the basis, and the fact that the jury does
not exist now Is no reason, In my respectful
answer to my hon. friend, to say that the
basic reason for the law of contempt has
gone away,

May I, incidentally, refer to some of the
amendments, as I have said earlier that 1
will deal with the amendments later on? 1
have considered all the suggestions very careful-
1y, and when the amendments will be moved I
will deal with them later on. Many Members
suggested that if the Constitution comes 1n
the way, you amend the Constitution. It
1s an easy thing to say “You amend the
Constitution”. Not that we have not the
power to amend the Constitution; we have
the power to amend the Constitution

My friend, Mr. Singh, who 1s a very
experienced advocate, for example, 1n the
course of his speech has said—and Mr.
Bhupesh Gupta also suggested—that what 1s
coming 1n your way 1s article 129 or article
265 and so, you amend the Constitution,
But today the position 1s that we have legis-
lation which this House 1s considering.
Naturally, our anxiety today 1s to see that
the legislation 1s within the framework of
the Constitution as 1t is today. 1 am not
suggesting that at a proper time andf
strong and good reasons exist an amendment
cannot be considered or should not be
considered, but 1t 1s a very serious propost-
tion because, when you say that courts of
record are the High Court and the Supreme
Court tn India, and when you say as courts
of record they have the power to punish
for contempt, 1t1s a constitutional provision
made 1n all sertousness not because some
handful of persons who are sitting in the
Judiciary were to be given the power to be
used at their whim and at theirdiscretion, For
that thereisthe other control, But it is for the
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putpose that when you want an indepundent
Judiciary 1 a federal stiuctuic to function
as an ndependent judicliry, 1t 1S necessary
thit you <should import the prnnciple
that as a court of 1ccord 1t should
be i a position to control the proceedings
before 1teell so that an mmpartial adyndica-
tion can take place Much wider considora-
tions aiise when you talk cf amending  the
Constitution but, today atleast, the question
cannot arise btecpuse today, at any rate, we
arc considering a legislation which has got
to be within the framework of the Consti-
tution itself, as 1t 1s,

Then, 1t was also pointed out by the hon.
Member, Mr Jagdish Pracad Mathur, about
the scparation of the Judiciary and the
Executive. With all respect, I do not know
how 1t 1s pertinent to the legislation wbich
1s under consideration today On the prin-
ciple there 1s no difference of opuniton at all,
that there should be separation of the Judi-
ciary and the Executive In most places it
has been achieved, erther by legislation or
by Executive orders, and I have no hesita-
tion 1n saying that so far as the principle
goes I am entirely 1 agreement with the
hon Member, Mr. Jagdish Prasad Mathur,
that wherever it hac not been completed 1t
should be complcted as early as possible.

Then it was Mr. Chandrasekharan, I
belive, who pointed out that in clausc 1
you say that the law relating to contempt 1s
made applicable only to the Supreme Court
so far as Jammu and Kashnur 1s concerned,
and why not to the High Court. 1 can
understand the argument; it 1s a rational
argument. But today, agam, we go to the
Constitution, and we have got entry 14 m
the Concurrent List of the Constitution. As
everyone knows, the Concurrent List does
not apply to Jammu and Kashnur So long
as that 1s the position, entry 14 15 a matter
in respect of which we cannot legislate
today. Therefore, to the extent today we
could lcgislate in relation to the Supreme
Court, we have legislated  In respect of the
High Courts, entry 14 1s beyond the pur-
view and the competence of Parllament as
long as entry 14 15 in the Concurrent List
and, 1 am afraid, 1t 1s a matter which we
cannot help at this stage.
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Then, iny fitend, Mr. Mani, who hasalong
expeltence as journalist, has rightly pointed
out somgc cases in which I think he himself
was concerned at an earlier stage. I have
looked up those cases also.

SHRI BHUPESH GUPTA: In that he
suceecued,

SHRI H R GOKHALE: If I remember
aright, 11 that case he has succceded.

SHRI A D. MANI: I succeeded. g

4

SHRI H. R. GOKHALE: That 1s a
different matter. But the guestion 1s,
why not include the labour courts—that 1s
what T have understood. The answer which
I gave impromptu on that day was that 1t
18 not included, and now 1 will elaborate 1t
by saymg that it 1s not included for two
rcasons. One reason 1s that this law pertains
to the powers of the High Court and the
Supreme Court only 1n relation to contempt.
Therefore, 1t does not confer any power on
any court subordinate to the High Courts
and the Supieme Court to punish anybody
for contempt. Therefore, the labour courts
are not taken in. The second 1s that, assum-
ing you go by the basic definition of con-
cept of what a court 1s, which I mentioned
earlier, 1t has been well established 1in law
that various forums exist for adjudication
in evely democratic country—you may have
the Income Tax Appellate Tribunal, you
may have the Revenue Tribunal, you may
have the Foreign Exchange Tribunal,
you may have the Labour Court, the Indu-
stiial Court, the Labour Appellate Tribunal
and various kimds of tribunals which are
not strictly judicial but are described as
performing Quasi—judicial functions,
They nught have been described as  courts,
1t1s called an Industrial Court, yet It is
not a court It does not make a court.

SHRI PITAMBER DAS (Uttar Pradesh):
What about the Eastern Court and the
Western Court?

SHRIH R GOKHALE: That s a very
good example. That supports my point,
The description of the authority as Court
1s ncither here nor there A particular
forum may liave all the paraphernalia of a
court, but it does not become a court. For
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example, the Labour Court has got the
Quasi-judicial powers, but 1t 15 not a court

SHRI A D. MANI.
a citation?

Can you give me

* SHRTH R GOKHALE 1 think I can
give you It came under the Industiial
Disputes Act—1950, Supteme Court, p 188
Therefore, Mr Madni need not have any
anxiety.

SHRIA D MANI Twant to raise one
pomnt  As far as this Bill 1s concerned, Sir,
the definttion 15 very scanty Why don’t
you define the “Court’ because I think 1
have mentioned 1n the case of judictal en-
quiry that 1t was a court?

SHRI H R GOKHALE It 1s not
necessary because this law 1s only confined
to the Supreme Court and the High Courts
The law 1tself says that 1t refers to the con-
tempt of court of the Supreme Court and
the High Courtsonly Therefore, that defini-
tion may be suitable elsewhere and not 1n
this legislation,

SHRI A D MANI: Sir, the pomnt s
about the Labour Court and the Court of
Conciliation.

MR DEPUTY CHAIRMAN Mr Mam,
he has already given you the reply

SHRI H R. GOKHALLE The Industrial
Disputes Act deals specifically with  1ndus-
trial adyjudication. That 1s a special law
pertatning to . . . .

SHRI AKBAR ALI KHAN: 1 think the
difficullty of Mr Mant 1s that as the High
Court has got the night to punish for the
contempt of court, can a lower court also
eXercise

SHRIA D MANI: I would like to
put one question.

MR DEPUTY CHAIRMAN How long
do you want to continue the discussion?

SHRI A D MANI: The Labour Court
1ssues summons to the offendets and if he
does not attend the court, 1s 1t not a con-
tempt of court?
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SHRI H R GOKHALE: Not under

this Act

SHRI PITAMBER DAS. It may not be
punishable as the contempt of court, but
certainly 1t 1s punishable.

SHRI H R. GOKHALE- If you look
at section 11 of the Industrial Disputes
Act, by an amendment made sometime  1n
1950, clause 8 was added to section 11, by
which every Labour Court, Tribunal or
National Tribunal shall be deemed to be
Civil Court for the purpose of sections 480,
482 and 484 of the Cr P C  Thus these
Courts have powers to pumsh under these
provisions and not under the provisions of
the contempt of court Therefore, I need
not go into further details with regard to
this matter. I can say that I have consi-
dered thc comments of the hon. Member
and I think the anxiety expressed by him
ts perhaps misplaced

These were the points raised during  the
discussion and I think I have replied to all
of them.

.

MR DEPUTY CHAIRMAN: Now I

will put the motion,

The questton 1s

¢ That the Bill to define and hmit the
powers of certamn courts in punishing
contempts of coutts and to regulate their
procedure 1n ielation thereto, as reported
by the Joint Committee of the Houses
be taken 1nto consideration.”

The motion was adopted

MR DEPUTY CHAIRMAN We shall
now take up clause by clause consideration
of the Bill

Clause 2 (Definitions)

SHRI BHUPESH GUPTA: Sir, I move:

7 “That at page 2, line 4 for the word
“the”, the word “wilful” be substituted.

Sir, the first amendment here 15 that the
woid ‘wilful’ be substituted  In this clause
you are defining “civil contempt”. The
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hon. Member, Mr Sinha pointed out that
this definition 1s of a negative nature. 1
agree that the defimition s of a negative
nature and 1t 1s unfortunate that we could
fiot dcfine 1t 1n a positive way, mentioning
clearly as to what exactly constitutes the
‘contempt’. We could not define 1t 1n more
clear and categorical terms because the
Government was still living in the past and
resisting all the time even our effort to
provide a definition of the kind that we
have drafted here. In fact, they did not
want to define 1t altogether. However, the
majority prevalled mn the Select Commuttee
and something 1n the nature of a definition
at least you are having This will be some
what a gmidance. But in the case of civil
contempt, the definition 1s like thus ~ “cavil
contempt” means wilful disobedience to any
judgment, decree, direction, oider, writ or
other process of a court or wilful breach of
an undertaking given to a court. The word
swilful’ 1s very significant. It relates not
only to the contempt but something which
has been done deliberately with a view to
interfering with the administration of jus-
tice or otherwise prejudicing the interests of
parly before a court of law, litigation and
so on  When 1t comes however to defining
crinunal contempt, well, the word “wil{ul’ 1s
dropped. Now 1t 1s defined like this:

s«crimnal contempt” means the publi-
cation (whether by words, spoken or
written, or by signs, or Ly vistble repre-
sentations, or otherwise) of any matter
or the doing of any other act whatso-
ever . . .

Then 1t goes on defining 1n this manner n
the language of the British law-

. . which scandalises or tends to
scandalise, or lowers the authonty of, any
court;"

Now the word ‘wilful’ 1s dropped but it
says scandalises; 1 do not know what it
means. Do the Judges run away with
somecbody else’s wife and 1s that mentioned
in the court of law’ What is this scanda-
lising?

SHR1 AKBAR ALI KHAN As you
frequently do in this House?

tRAJYA SABHA] Bill 1908 e

SHRI BHUPESH GUPTA: No; 1 do not
do that part of 1t;thatisleft to you. 1t says
here  scandalises or tends to scandalsse,
lowers or tends to lower the authonty of the
court let me deal with this first. One does
rot know what 1s meant by ‘scandalises’. We
hear of so many scandals. The Mundhra
scandal, the Dalmia scandal, the Goenka's
scandal, the Birla’s scandal and so on.
Sometimes Ministers get involved 1n scandals
of an amorous and non-amorous nature,
both. Wec have been aware of such scandals
but how does this thng came m here 1
cannot understand. Suppose I make a
strong criticism of the court why should I
be said to have scandalised the court?

SHRI N. G. GORAY (Muharashtra) ; Is
there no legal meaning for that word ?

SHRIBHUPESH GUPTA : I1do notknow,
where 1s the legal meaning? The General
Clauses Act docs not define ‘scandal’. It 1s
an expresston typically Anglo-Saxon bor-
rowed from the British courts The Judges
themselves were looking very funny wearing
long gowns and wigs and looking like
monkeys and that itself was a scandal

But you must not say anything which
reduces the mystification that1screated That
1s how 1t was done and how 1t was defined as
scandal. Suppose I make a strong criticism.
Does 1t amount to a scindal?

SHRI PITAMBER DAS Depending on
the language that you use

SHRI BHUPESH GUPTA: Mr.
runs away with somebody’s wife.
scandal.

Mani
It 1s a

SHRI A D MANI:
me 1n this?

Why do you drag

SHRI BHUPESH GUPTA: No wife will
tun away with you

SHRI AKBAR ALI KHAN. Mr,
Bhupesh Gupta 15 a very knowledgeable
person.

SHRIBHUPESH GUPTA: Justforllus-
tiation I'said it. Mi Mani need not be upset
because no wite will run away with hum
Therefore, there 1s no question of any scandal
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1nvolved 1n his matter Suppose I say this
It1s not asif there are some wives to run away
with Mr Mani Nothing of the kind

‘' SHRI DEV DUTT PURI (Haryana)
Money could be an important mducement
for wives to run away

SHRI BHUPESH GUPTA Now, If I
say Mr Maniis writing reactionary editorals
supporting privy purses or supporting vested
interests, 1t 1s a strong condemnation of a
person, but 1t does not amount to @ scandal
Suppose 1 say the Judges uphold vested n-
terests, Judges forget the interests of the
common man 1n considering certain propost
tions before them and think that the v ted
Interests should be protected, 1 at once be-
come guilty of scancalising the court This
1s the anomaly m tt  The word ‘scandalising’
1s so elastic n 1ts definition, 1n 1ts connota-
ton and 1n its meaning that one loes not
know where one would land even if 1t 1s 1
very legitimate and well justified criticism
of the yjudges This 1s the position Then,
It 15 not only scandalous, but it says tends
to be scandalous’® My intention is not
material because the word ‘wilfully’ has been
dropped It 1s for the Judge to say 1t, even
though he may be a very scandalous person
It 1s for the Judge to say whether he feels that
there has been a tendency to scandilise the
court or the Judge, and it 1s not for him to
probe whether I intended to do so Even a
statement made 1n good faith absolutely and
in utter public interest may be interpreted as
a statement amounting to scandalising or
tending to scandalise the court and thereby
invite the operation of this law  Why suould
1t be done? I cannot understand why you
cannot give up this kind of defimtton  You
are educated people We are not so much
educated They are supposed to be very
educated and Mr Gokhale petsonally un-
doubtedly 1s  He has been a Judge limselt
I do not know whcther he was a Judge of
scandal or somgthing clse, but cartainly why
should he accept this? 1 cinnot undorstand
for the life of me why an emunent man, a
knowlcdgeable and learned ex Judge like
Mr Gokhale should not say goodbye to this
kind of fatuous definition It 1s a fantastic
expression i1n a legalistic document as 1s being
produced here I do not understand 1t and
I say that this should go

MR DEPUTY CHAIRMAN: You have
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made your pomnt ¢lear +  hiil

SHRI BHUPESH GUPTA: Has he
accepted 1t? It s not clear to him  The test
1s whether 1t has been accepted If it 15 not
accepted, I have falled I have not convinced
him

THE MINISTER OF STATEIN THE
DEPARTMENT OF PARLIAMENTARY
AFFAIRS AND IN THE MINISTRY
OF SHIPPING AND TRANSPORT (SHRI
OM MEHTA) You have not heaid the
Minister’s reply How do you know 1t?

SHRI BHUPESH GUPTA So long as
I have not sucieeded, we live 1 the realm
of lack of clarity Then 1t says, ‘lowers the
authority of the court * It will be interpreted
that 1t lowers the authority of the court
We have seen from experience that these
cxpressions are (nterpreted at willthere being
no gui ling principles 1n intel pretation  dSome
of our Judges are so 1gnorant of the English
linguige that they do not know even how to
spell the word and yet they would proceed
to interpret 1t because they are in a high
position (o lay down 1nterpretations and so
on Fhit 1s the position Now, suppose 1
go to a coart of law and I argue with the
Judges on certain pomnis of procedure or even
on certan pownls of law beciuse I am also
expected to know the law T ain supposed to
know the law even 1if I may be damned 1gno-
rant about 1t Why should the Judges tiy lo
s yth tTamtring toundermine the authority
of the coart? And this 1s what 1s happening

SHRI PITAMBER DAS He will realise
how 1t is n.ces 1y for them to know the
spelling 1t 1s for thetr stenographers to spell
rightly

SHRI BHUPESH GUPFA Now, the
interpretation 1s not left to the stenotypists
That 1s my answer Interprctation is not,
unfortunately, 1 ft to the stenotypist  1f the
interpretation had been with the stenographer,
I could have understood 1t Therg 15 4 kind
of sensiiveness developed mn our courts of
law You take scriously the question of sen-
sitiveness It 1s somewhat acquired by nature,
1t 1s mostly acquired from the Bitish system
and British tradition

SHRI A. D MANI- Inherted, not only
acquired,
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SHR1 BHUPESH GUPTA: Then 1t 1s
inherited also, but basically 1t has been ac-
quired. Now, look at the jurisprudence of
our old days We are not a country uncivi-
lised, without a system of law, without legal
learning, without legal wisdom Qur system
of law 1s studied all over the world, our
junsprudence and law are studied all over the
world Do you get the impression by reading
our hiterature and law that our yjudges in the
ancient days were as sensitive or vindictive
as the judges of today? They werc inter-
preting things ;n a human manner keeping
1 view the larger interests of the society n
which they were living  Therefore, this again
1S wrong

Then, “which interferes or tends to inter-
fere with, or obstructs or tends to obstruct,
the course of justice ** Now, what 1s the
nterference? Is it mentioned? Psychologi-
cal mterference or physical interference?
Ican understand some protection being given
to the courts of law had 1t been physical in-
terference Suppose I get up and beat a judge
or shout constantly to obstruct the proceed-
ings, and so on, or do something of 1 violent
nature, I can understand protcction being
gwen, But why ‘interference’ should be left
unqualified here, I do not know  That,again,
will be cstically interpreted by our judges
In out courts ol hiw to haul up the people
oun charges of commutting contempt nd the
caurts are supreme tn this mitter

Therefore, [ do not sze as to why the word
‘witful” should be deleted 1n spite of the sug-
gestion that we made 1n the Select Commi-
ttee even when we are retaining all these
expresstons I would therefore ask the hon
Minister, Mr Gokhale, to accept the sugges-
tion about ‘wilful’ Why should he not?
‘Intent’ should not be a relevant factor here
Suppose I do a thing, I go to the court of
law and tells hum, *“T had done 1t but I did
not mean it 1n any manner * But you are not
domg 1t In civil ¢c1ses 1t 15 so, tn criminal
cases 1t 1s not so . It 1s a contradictory posi-
tion that you take There 1s no principle
wvolved It will become oppressive as far
as the common citizens are concerned having
regard to the sensitiveness of our judges to
hold down to (Tune bellrings ) Why are
you ringing the bell? )

MR DEPUTY CHAIRMAN; You hayg

{RAJYA SABHA]

Bill, 1968 120

put your pomnt of view  Please sit down
We have got only half an-hour to conclude
the Bull,

SHRI BHUPESH GUPTA Not half-
an-hour, We can save ume on other Bills,

Therefore, [ say this thing I know that
Mr Gokhale will summon his legal experi-
ence to answer my point But I request him
to answer as a layman, common man, not
as ane who has dropped from the pedestal
of a judge to the floor of the House.

The question was proposed .
SHRI G.A APPAN (Tamul Nadu) Sir,. .

MR DEPUTY CHAIRMAN. Amend-
ment only.

SHRIG A APPAN: Only regarding the
amendment, because there 1s a difference
between the hon Minister and the hon
Member Mr Bhupesh. With due regard to
the cloquence and the quahfication of the
hon Member as a barrister, I have to subnut
that these woids ‘scandalous’ and ‘scandal’
are appropriately worded here with sufficient
meaning and imporl to carry the importance
of these expressions ' . L

Suppose somebody or some report says
that the Judge 1s a dirty fellow, a corrupt
fellow or that he 1s unscrupulous or that
somebody abuses the hon Judges, 1t
amounts to scandalising  Therefore, 1t
covers the intention or the motive  So those
words can be there But those words cannot
find place in this important legistation T have
seen cases not only 1n respect of Judges but
even 1 respect of officers who hold positions
and even 1n respect of managements who are
honest, honourable, just and fair 1 respect
of whom people with vested interests can put
all these things So 1t will be a very good
protection that these words are thete and
mcorporated very judiciously, with a judi-
cious mind, with a correct mind 1 request
my hon’ble iriend, Mr Bhupesh Gupta,
not to press this amendment that these words
do not find a place Hc should not stick to
the 1dea that these words are deleted

SHRI BHUPESH GUPTA May I say
that I am not enlightened by your speech?
Rather I have been scandalised If I were a
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court of law I would comnut him for contempt
of court.

SHRI G. A, APPAN. I do not think
I meant any illwill aganst you

SHRI M. N KAUL (Nominated). I want
to say a few words on the question raised by
Mr Bhupesh Gupta We should view 1t 1n
the light of the Namboodiripad case which
went up to the Supreme Court My impression
15 that the present legislation affirms the view
of the Supreme Court Mr Namboodiripad
had said that our present judicial system
and processes were such that they tend to
favour vested interests That 1s to say, they
tend to perpetuate vested interests He made
a speech i which he analysed and said that
the whole judicial processin India was such
that the Judges protected vested 1nterests
When the case went before the High Court
there was a majority judgment and a minority
Judgment The majority judgment was against
Mr Namboodimpad Then the matter went
up to the Supreme Court and the Supreme
Court affirmed the majonity judgment That
15 to say, they held thit Mr Namboodinipad
was guilty of contempt in saying what he
said "

The words used are “‘scandalises” or
“tends to scandalise’ or “‘lowels’ or “‘tends
to lower™ the authority of any court This
phrisc has a historical background in the
British law It goes back to the famous
Wilmot case It was i Wilmot case that
this expresston was first used, scandalising
the court The basic concept of scandalising
the court 1s that you may scandalise the court
independently of a pending case That 1s the
basic concept The court as such can be
scandalised even though there may not be
a pending case, civil or crimmal  That con-
cept of the Wilmot case has been accepted
1 our present legislation  That 1s to say,
if general observations are made indepen-
dently of any case which scandalise the court,
that 1s to say, lower court n the eyes of the
people then that can be treated as contemipt
of court

My oY) ct tn making thesc observauons is
thit Pirhiament should be conscious as to
what 1t 1s downg It 1s affirnung the Supreme
Court decision and 1t 1s giving & power to the
Supreme Court and the High Court which
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1s as wide as 1t has ever been, and we are
not 1n any way linuting the existing power.

SHRI H R GOKHALE Mr Deputy
Chairman, the definittons of “‘civil contempt”’
and “‘ciimmal contempt’” as they are in the
Billare on the basis of the report of the Joint
Commuttee It 1s true that in the Jomnt Com-
mittee probably Mr Bhupesh Gupta may have
taken a different view. What we are really
doing 1s to give effect to the majority view of
the Joint Comumttec That 1s one thing
I'he other thing 1s that a distinction between
cvil and criminal contempt has been made
on the basis of the distinction which 1s found
mn the law as 1t cxists to-day It might appear
to be a little tedious again to refer to the
Constitutional provision, but the fact re-
mains that we have to bear with the Consti-
tutional provision as long as the Constitu-
tional provision 1s not altered And the
Constitutional provision expressly preserves
allthe rights ot the High Court or the Supreme
Court as a court of record Now, [ do not
think 1t can be disputed, so far as the law
to-day 1s concerned, that in criminal matiers
the High Court and the Supreme Court
have the right to punih for contempt even
though the contempt may not be wilful
I have on hand an observation of the Sup-
reme Court and 1t pertains to a speech on the
Radio and 1t came up before the Supreme
Court

“That question in all cases of comment
on pending ptoceedings is not whether the
publication does iterfere but whether 1t
tends to intcifere with the due course of
justice  The question ts not so much of
the intention of the contemuer as whether
1t 1s calculated to interferc with the admi-
nistration ol justice ”

These are the judicial observaticns indicating
what the powers are of a court of record m
respect of criminal contempt and, therefore,
to the extent to which we are bound down
by the Constitutional provision, we have to
make a distinction between civil contempt
and cruminal contempt, which 1s the existing
distinction 1n Jaw pertamning to the powers
of « court of record So, I am afraid I am
not 1n a position to accept the amendment

SHRI BHUPESH GUPTA  Suppose you
wnsert the word “wilful”’, do you viohte any
ptovisions of the law?
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SHRI H R GOKHALE Of course, we
do  That 1s the whole point  If I were left
to myself, probably I would have conceded
your pownt But to-day all the powers of a
court of record for punishing contempt are
protected by an express provision, in fact,
there are two separate provisions, one per-
tamning to the High Court and one pertaining
to the Supreme Court As I said in my in-
troductory speech, what a court of record
18, 1s not 4 matter of definition anywhere
That 1s an expression taken from the well-
understood meaning of the phrase all over
the world It has been interpreted by courts
1n India and 1n England several times There-
fore, as I said, 1t cannot be disputed that the
existing position is that the courts of record
have the power to punish for criminal con-
tempt whether the contempt 1s wilful or not
And that is why [ referred to the judgment
The point 1s not whether in fact 1t interferes,
the poimnt 1s whether 1t tends to interfere
That 15 the decision of the Supreme Court
giving interpretation to the power of a court
of record 1n respect of a criminal contempt
We have introduced the word “wilful’’ 1n
cwvil contempt Here we were free to do it
and we did 1t But 1n the other case, we
cannot Otherwise, I would have agreed
So, I am afraid I cannot agrce to this amend-
ment now,

MR DEPUTY CHAIRMAN
twon 18

The ques-
7 “That at pag. 2, line 4 for the word
“the”, the word ‘wilful” be substituted

The motion was negatived

MR DEPUTY CHAIRMAN. The ques-
tion 1s.

‘‘That clause 2 stand part of the Bill,”

The motion was adopted
Clause 2 was added to the Bill

Clause 3—(Innocent publication and distribu-
tion of matter not contempt)

SHRI H R GOKHALE Sir, I beg to
move.

2

3 “That at page 2, for lines 22 to 24,
the following be substituted, namely.
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of justice in connection with—

(ay any crimnal proceeding pending
or immuinent at the time of publication,
if at that time he had no reasonable
grounds for believing that the pro-
ceeding was pending or, as the case
may be, unnunent,

(b) any civil proceeding pending at
the time of publication, 1f at that ume
he had no reasonable grounds for
belicving that the proceeding was

pending ™
t

4 ‘That at page 2, for lines 26 to 30,
the following be substituted, namely

*2) Notwithstanding anything conta-
taned n any law for the ume
bemng i force, a person shall not
be guilty of contempt of court on
the ground that he has published
any such matter as 1s mentioned 1n
sub-section (1) 1n connection with
any cwvil  proceeding 1mmunent at
the timc of publication, merely
because the proceeding was 1m-
munent >’

In my introductory
given some reasons as to why 1
was almost compelled by the exist-
ing legal posttion to insist on these two
amendm:nts being moved  Fortunately Mr
Tilak 1s here to-day The other day perhaps
he was not here I have read his memoran-
dum carefully which was sent to me He
had, in fact, met me earlier and discussed 1t
with me earlier T see the hardship which can
be caused if we include contempt arising n
cases where proceedings are ‘‘imminent”
and not actually pending I am not saying
that there 1s no point of view which 1s plausi-
ble to say that “‘tmmunent’” procecdings
shouald have been excluded But again we
come back to the same thing what are the
powers ol a court of record in respect of
pumishment  for “unmunent”  proceedings
to-day?  The position s tht jist as you
can do 1t 11 respoct of ponding proceedings,
you can also do 1t 1n respect of proczedings
which ire immment  But that too 1s again
confincd to cuimimnal contempt and not civil
contempt ¢ven in the am:ndments which are
moved today  Where 1t was possible, for

speech, 1 had
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example, 1n the casc of civil contempt, 1t
wds not obligatory in view of the existing
provision with regard to the powers of the
court of record But where we are bound
down by the cxisung Constitutional hmita-
tions, we have to nclude 1it.

The questions were proposed

SHRI J. S. TILAK (Mahaiashtra). I rise
to oppose the amendments moved by the
hon Minister to clause 3 By these amend-
ments, 1 find that the government 1s practi-
cally undoing what the Jomt Comnuttee
had done

MR. DCPUTY CHAIRMAN: He has
explained the Constitutional difficulty.

SHRI BHUPESH GUPTA. Why should
that be accepted?

SHRIJ S TILAK. Hesaid thatalthough
he has all the sympathy, there 1s some Cons-
titutional difficulty He said that he cannot
give protection to journalists m the face of
the Constitutional provision existing today
as regards courts of record. The Supreme
Court and High Courts hive becn given
power to punush for contempt with regard
to imimnent procecdings, he soys. 1 rather
fail to understand that particularly in the
case of imminent proceedings If he feels so,
he should have at least incorporated a suita-
ble defimition of ‘imminent proceedings’
so thit what 1s immunent from the legal
point of view will not remamn 1n doubt He
has also not done that, If that 1s not done,
then the journalists will not have freedom
of expression and every time they will come
into trouble,

SHRI A D MANI- As a fellow journ-
alist, I am also opposed to the amendments,
particularly (b), moved by the hon Minister.
Where was the necessity of altering the
clause? It refers to civil or criminal proceed-
ings. The munor shade of difference 1t seeks
to make 1s that in the case of ctiminal pro-
ceedings, whether pending or imminent, the
benefit of the clause applies We run wito lot
of difficuluies with regard to this matter.
When the Princes went up i appeal against
the Constitutional amendment to the Supreme
Court, my sub-editors came and asked me:
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“‘Are we to comment on 1t?” I sard: “Com-
ment.”” 1t had not gone to the Supreme
Couit  Why has he altcred the clause as
already been drufted by the Joint Committee ?
There should be some justification. Why 1s
it that m the case of civil proceedings, the
word ‘tmminent’ has been dropped? Unless
he makes a convincing casc, I will not be
able to accept his amendment.

SHRI BHUPLSH GUPTA. First ot all,
I am extremely sorry that this matter was
discussed threadbare in the Select Commuttee
and after discussion we came to the con-
cluston that the word “imminent’ should not
be included and that cases should be confined
only to those which are pending, But now
I find the government i1s using the opportu-
nity to get 1t passed by 1ts majority here and
that too taking advantage of the fact that
many 1n the Opposition are today absent. [
think this itself 1s a strangething. If you
1e.M hadmadeu a point of prestige,then, Sir,
youshould have given usnoticethat such
and such aday will beallotted as you have given
m the case of the Constitution (Amendment)
Bill and on that day this particular thing will
be debated and voted upon 1n this House.
Now, Sir, instead of doing that, suddenly
you bring 1n something here and everybody
knows at least 1n this House, that 1t cannot
be passed, because all those on this side of
the House and many n the Congruss Party
oppose the kind of amendment which s
being proposed by the hon Minister. Well,
Sir, the Congress Party may turn to their
Whip, because the ‘whipping boy’ 1s there
and he s always there. But, Sir, we would
not return to this position and even if we
had a chance of mobuilising our strength by
propel notice, this could have been defeated.
Therefore, 1t 15 cledarly going, in the hrst in-
stance, against what appears to be the inten-
tion of this Housc and this 1s the originating
House so far as this Bill 1s concerned. So,
Sir, 1t 1s not a fair thing Suppose you also
have such things sometimes with regard to
the Government when, Str, such things should
not be done? What will happen? So, Sir,
1t 1s unfarr and 1 would request the hon.
Minister of Parliamentary Affairs, because
he has to mamintain a certain standard of
relationship with the Opposition, that having
gone through the Select Committee, he should
not tiy to rig the voting 1in this manner 1n
this House 1 orde: to get something passep
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which was thumpimgly rejected 1n the Select
Comnuttee by the menibers belonging to all
parties,

Sir, 1 must tell you—I am going to speak
at length on this thing and, thetetore, do not
ring the bell now—that when this matter
was discussed 1t was the bureauciats who
started pressing it. All the same, the ofhuals
were at 1t and we have overcome the 1¢sis-
tance of the officials, at least paralysed 1t
Otherwise, 1t could not have been passed.
Even the Mimster ultimately agreed, *‘Let
1t be s0.”” After all, we thought 1t was done
and done with good giace and what we
thought was good business 1s now brought
in to pollute the entire Bill, to make nonsense
of the provisions of the Bill, which defimitely
make certain improvements on the existing
law. Sir, the other day—I think 1t was last
Thursday—the hon Minister, Mr. Gokhale,
assured us that overnight he will think over
this matter so that his reply could be given
on Monday This 1s the result of your
thought? You got Friday, Saturday and
Sunday and you never consulted any one of
us. Well, we thought that you would give
consideration to 1it. Why didn’t you hear
our views? Are only the officials everything
that matter with you and are not we anything?
Sir, this 15 contempt of Parliament. You
wanled tinie to consider 1t and we agreed to
giving you the time But Mr. Gokhale did
not consult the Leader of the Opposition,
the leaders of the various other parties and
even the pairtymen, his own paity men,
who had played a very important role in
shaping this very important measure. It is
the result of the collective eflorts of all the
political parties represented here 1 thus
Parliament including those belonging to the
ruling party. Well, Su, Mi1. Gokhale—I do
not know if he had consulted lus party
colleagues within the Congress Party and it
1s for him to say—never consulted any one
of us with a view to undetstanding whether
1t should remain or even 1t 1t should 1emain,
whether some more accommodation could
be given. Nothing of that kind was done!
Sir, this 1s bureauciacy tuling in the name of
parliamentary system and parliamentary
business. It 1s quite clear that 1t 1s due to the
bureaucrats Now, therefore, Sir, I strongly
object to this manner and this methodology
which amounts to the degradation ot Lhe
parhamentary system in many respects and
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this should not be done 1n this House 1n this
mannet, and least of all 1t 1s expected from
a person like my friend, Shu Gokhale, I
hope even now he will take 1t back or
defer 1t for further discussion. Sir, now
I come to the merits of 1t. .

SIIRIMATI YASHODA REDDY:
(Andhra Pradesh) 1 would like to say one
word. Sit,1n this House 1 would like to agree
with M1 Bhupesh Gupta and bring to your
notice one 1nstance which has happened
carlier,

Sir, whenever a Joint Select Committee
mects, of all the parties, i1t 1s supposed to be
even above the Parhamentary jurisdiction.
It 15 an independent body of members of
Parliament, and usually the Government
takes cognizance of what we pass there by
majotity  Sir, with great humihty, 1 would
tike to bring to the notice of the Government,
when, I was in Lok Sabha—and Mr. Bhupesh
Gupta will bear me out—about the age of
the Judges of the Supreme Court the Select
Commuttece had voted down the Government
amendment Later, Mr. Satya Naramn Sinha
tried to bring 1t to the Lok Sabha, because
we had majority there. But may I bring to the
nolice of the House, Sir, that the great
Prime Minister, Mr. Jawaharlal Nehru, said:
“This cannot be done. How can you bring
an amendment which has been lost in the
Select Committee by majority ? You have
lost 1t there and you should accept the Select
Comunittee’s suggestion.” Sir, I am not going
into the merits, but this 1s a point which, I
think, the Government should take notice of.

SHRIH R. GOKHALE: As1saidinthe
beginning, 1t 1s not as though the aguments
aganst this amendment are not plausible, I
think 1f I were left to myself, I would not have
brought 1t But 1f 1t 1s the consensus of the
House that we should withdraw this amen-
ment .(Interruptions)

SHRI BHUPESH GUPTA: Sir, I would
appeal . . .

SHRI AWADHESHWAR PRASAD
SINHA (Bihar)., Sir, on a pomnt of Order.
The Sclect Comimittee cannot override the
right of the House for anything The House
18 free to move any amendment ° *
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MR DEPUTY CHAIRMAN: Let
there be no controversy . . .

SHRI A D. MANI:
about 1t.

We feel very strongly

3

SHRIA P JAIN (Uttar Pradesh) 1have
risen to support what Mr. Bhupesh Gupta has
stated 1n the Housc I was a member ot the
Select Commuttee, and we made every effort
to bring a sort of consensus If I remember
correctly, there was a consensus on this
point

MR DEPUTY CHAIRMAN:
Mintster 1s prepared to withdraw 1t

If the

SHRI HR GOKHALE I said that
myself, that 1f the consensus 1s like that, then
let 1t go

SHRI A P. JAIN: Let me finish

MR. DEPUIY CHAIRMAN : If he
agrees to withdraw, why do you press 1t?

SHRI H.R. GOKHALE. My constitu-
tional difficulty 1s already on the record.

I don’t1nsist, 1f every body wants it.
bt

1he amendments (Nos 3 and 4) were, by
leave, withdrawn.

MR DEPUTY CHAIRMAN: The ques-
tion 1s;

“That clause 3 stand part of the Bill,”

The motion was adopted,
Clause 3 was added to the Bill,

MR. DEPUTY CHAIRMAN. We will
continue atter lunch, The House stands ad-
Journed till 2-00 p m.

I The House then adjourned forlunch
at eight minutes past one of the clock.

The House reassembled after lunch
at two of the clock, MR. Depury
CHAIRMAN 10 the Chair,

Clause 4—Fair and accurate report of
Jjudicial proceeding not contempt

SHR! BHUPESH GUPTA: Sir, [ move—
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8, “That at page3, linc 20, for the word
‘accurate’, the word a ‘correct’ be sub-
stityted.”

This amendment 1s simple,l will not take much
time because I want the word “‘correct” to be

substituted for the word “‘accurate” 1 think,

tor the purposes of this Bill, the word *‘correct”
1s enough  Why should we use the word

*‘accurate”? Now, when reporting a case or

something 1t 1s difficult to maintain the rule

of accuracy. So long as 1t 1s correct substan-

tially, there should not be any complaint on

this score. Theicfore I have suggested the

word “correct’” 1t was discussed but, unfor-

tunately, 1t was not accepted. Therefore, I

have moved this amendment.

The question was proposed.

SHRI H.R. GOKHALE. { oppose the
amendment I would not be able to accept
this amendment because I thnk**fair and accu-
rate’” are the expressions which have been
used all along and case law has been built on
1t It only means that 1t should be as fair and
accurate as it can be, It does not mean verba-
tim proceedings.

MR, DEPUTY CHAIRMAN: The ques-
tion 1s:

sThat at page 3, line 20, for the word
‘accurate’ the word ‘correct’ be substituted.”

The motion was negatived.

MR, DEPUTY CHAIRMAN: The ques-
tion js—

“That clause 4 stand part of the Bill.”

The motion was adopted
Clayse 4 was added to the Bill
Clause 5 was added to the Bill

Clause 6—Complaint against prosiding
officers of subordinate courts when

not contempt,

SHR{ H R, GOKHALE Sir, I move—

“rhat at page 3, lines 2628, for the
words ‘made by him 1n good faith concernming
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the presiding officer of anv court to a higher
court (not being the Supreme Courl) to
which 1t 15 subordinate’, the following be
substituted, namely,—

‘made by him 1n good faith concerning
the presiding officer of any sobordinate
. court to-—

El

¢
o

(a) any other subordinate coust, or

(b) the High Court,

2

to which it 1s subordinate \

Explanation—In this section, ‘subordi-
nate court’ means any court subordinate
to a High Couyst’.” .

Now this amendment does not materially
alter the position at all, In order to make the
posttion more clear and to give a little elegancy
in drafting this amendment 15 made, Other-
wise st makes no difference.

The question was proposed.

MR. DEPUTY CHAIRMAN,
tion 18: »

The ques-

13, *That at page 3, lines 26-28, for
the words ‘made by him 1n good taith con-
cerning the prestding officer of any court to
a higher court (not bemng the Supreme
Court) to which 1t 1s subordinate’, the
following be substituted, namely,—

‘made by humn 1 good faith concerning
the presiding officer of any subordinate
court to—

(a) any other subordmate court, or
(b) the High Court,

to which 1t 1s subordinate.

y o

Explanation.—In this section ‘sub-
ordinate court’ means any coutt sub-
ordinate to a Hieh Cow’,”

The motion was adopted

MR. DEPUTY CHAIRMAN: The ques-
tion 1s:
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““That clause 6, as amended, stand part
of the Bl ” o

N - M

The motion was adopted

Clause 6 amended was added to the Bill
Clause 7 was added to the Bill

Clause 8 was added to the Bill

Clause 9 (Act not to Imply enlargement
of scope of ecntempt)

o

SHRIH R. GOKHALE: Sir, [ move:

14 “That at page 4, line 16, for the
words ‘any publication®, the woids ‘any
disobedierce, breach, pub'iv.tion o1 other
act’, be substituted

Sir, I move this amendment because there
was a slight lacuna 1n the original clause,

The question was proposed. !

SHRI BHUPLSH GUPIA Do you
intend any muschief here? 1If you do not,
then 1 believe you vooan

SHRI H R GOKHALE It 15 only to
mahe the whole thing complete because the
precent provision refers only to publication
whereas the defimtion of civil contempt
covers not ouly publication but any disobe-
dience, etc. It 1s only to bring it mn confor-
muty with the definition that it 1s moved.

SHRI1 BHUPESH GUPTA*
Ing you.

I am believ-

MR.DEPUTY CHAIRMAN. The ques-
tion 1s,

14, «“That at page 4, line 16, for the words
‘any publication’, the words ‘any disobe-
dience, breach, publication or other act’,
be substituted *’

The motion was adopted

MR. DEPUTY CHAIRMAN. The ques-
tion 1s

“1hat clause 9,as amended, stand fart
ot the Biil,”*
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The motion was adop.ed.
Clause 9 as amended, was added to the Bill,
Clauses 10 and 11 were added to the Bill,

;Clause 12—Punishment for Contempt of
Court

i

SHRI BHUPESH GUPTA Sir, I move:

10. “That at page 4, lines 32—34, for
the words ‘with simple imprisonment for a
term which may extend to six months, o1
with fine which may extend to two thou-
sand rupees, or with both’, the words
*with fine which may extend to tive hun-
dred rupees’ be substituted *? i

11. “That at page 4, for lines 38 and
39, the following be substituted :—

‘Explanation —An apology, even 1f it
is qualified or conditional, shall be
accepted ?”?

: Sir, these are my amendments and, any-
way, I shall voice my optnion on these
amendments It 1s a penal provision
There 1s a provision for simple unprison-
ment for a term which may extend to six
months, or with fine which may extend to
two thousand rupees, or with both Thiyis
the present proposal I say, eliminate
umprisonment altogether—simple or nigo-
rous—and provide for fie In fact, I
would not like anything, but provide for
something because you must insist on your
pound of flesh. But the fine should not be,
in any case, more than Rs 500- In fact
1t shouid be much less

The other amendment s No. 11.  When
1t 15 a question of apology,Isay, an apology,
even 1f it s qualified or conditional, shalt
be accepted Now 1 will have to give one
or two arguments. Contempt of coutt 1§
not an offence of a kind for which a man
need be sent to jail. 1f 1t 1s a question of
ensuring the proper admimstration of jus-
tice, then, of course, « 15 enough to call
the man to the court and say *“You have
comnitted an offence’ andif it v of such
a nature that a conviction 1s called for, then
punish him, for that a fine should be
enough, a token fina really. That 1s why
my amendment.

. [22 NOV. 1971 N
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In some cases judges have acted vindic-
tively m sending people to jail. 1n some
cases, when the judges ate not vindictive,
people are not <ent to jail, they are just
warned or given a sentence of fine and so
on—nothing c¢lse But 1n some cases,
sunuply because the trying judge, whoever
it 15, has taken a dislike 1o the accused
for something he may or may not have
done, he 15 sent to jail. This should not
hippen  In thiy connection, as I said, we
do not need any contempt law in the
country at all Why do you nced 1t? I
have here a Privy Counctl case, 1899,
Appeal Cases, 560, Privv Council, McLeod
v St. Aubin. In Englind, commuttal for
such contempts have become obsolete. This
1s what the Judges said This is what the
Privy Council held In small colonies con-
sisting of coloured people, it may still be
necessary. This law 1s necessary for the
colouted people, for deahing with coloured
people 1n appropriate cases But the per-
sons sitting on the benches of our  “Privy
Council® are theraselves coloured people
and, therefore, why do you need a law
which was originally intended for the colou-
red people? My friend, Mr Chandra
Shekhar, should paiticularly support my
cause He 1s a would-be contemptor, being
a leader of the piperlike me He willjoin
my company very soon  But I have given
vou the protection. I know that under the
law that you are passing, you would have
bzatter protection than I had  For a lhittle
caption or something which I did not know
—even now I do not know-—our paper was
panished  Therefore, 1 say that this should
not be there, Why penalise? What fo you
say VIr Gokhile to this thing? Tiat i
the judgment of your ‘Privy Council’ Every-
t e you are quoting knglish taws [ know
you cin quote more English judg nents than
Indian judgments, although some of them
are not worth knowing Why then go by
this? I think we should make a chinge.
Therefore, this 1s my suggestion

The other thing in regard to this sugges-
tion 1s about the acceptance of an apology
Kindly noteit. Even if 1t 1s quahfied and
conditional it should be accepted Suppose,
Sir, T utter a word against you or say
something in this very House or say some-
thing or write something outside, and you
want to pumsh me, but thenI come and
tell you that 1 did not at all intend t{o do
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50 or say something 1n connection with the
conduct of the House; I did not intend to
harm or show disrespect or discourtesy to
you; I am really sorry, 1appologise Why
should you not accept that apology? We
accept mn this House Surely, we are far
supertor to the Supreme Court or the High
Court or all the other Courts put together
in the sphere of publc life as the guardians
of public morale etc.

If we here can accept an unconditional
apology from any Member or even outsider,
why should 1t not be obligatery on the
part of the courts of law to accept an
apology when the person says, I have not
done 1t, I did not mean it but If you think
1t 18 so, then I apologise? Now this 1s im-
portant. Do you expect all the editors, all
the newspapermen, all the critics of the
coutts to know the niceties and details of
the law of contempt 1n the country and
about the procedural matters? If they do
not know, and f they in good faith say
something, 1f that hurts a certain Judge o1
offends against certain law and if he comes
before the court and says, I am very sorry,
I did not know, 1t was not intended, any-
way, I apologise, well, 1t would be a kind
of conditional apology but even so what 1s
wrong n 1t? He 1s apolcgising for some-
thing which s wrong, in this case he did
not know he was doiny a wrong (ling but
1t has been pointed out to him that he
had done a wrong thing and so his apology
becomzs cffective and operative  Why even
then he should be sentencad and punished,
I cannot understand at all. Therefore,
Sir, 10 such cases there should not be any
conviction, leave alone sentence This Iam
proposing here; otherwise 1t Is vely very
bad 1 can tell you from cXperience
one thing How many of our people com-
mit contempt of court? How many cases
are there all ovet the country involving
contempt of court? We are not 1society of
contemners, on the other hand we show
some undue respect for the courts of law
If anything we should be gutlty of showing
under respect for the courts of law. When
the courts do not deserve to be respected
we show respect; 1t 1s not as if we have
become a pack of contemners or would-be
contemners against the Judges whose touc-
hiness has to be served by an Act of
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Parliament Why do you want this kind
of thing that will indirectly insinuate that
this kind of offence 1s a very common
occurrence 1n our country when we know
this1s a very rare offence really? There-
fore I do not see as to why the Govern-
ment should not accept this amendment.
I thimk Mr Gokhale will agree, being not a
vindictive man, by temperament he 1s not
vindictive, by look he 1s even less vindic-
tive. He can understand this If anybody
offends him and if he comes to him and
apologises that he did not want to offend
him, he was misguided by some, he did not
understand certam things 1nvolved 1n that
and therefore he would like to be excused
and pardoned, would he deny him? Why
then do you want this kind of thing? I feel
that our Judges are becoming too much
touchy. You know they ate completely
1solated from the masses, from the thinking
of the people, from the worries oi the
common man, from what goes on in the
hearts and souls of millions of our people.
They still go subjectively by what they
think in their own munds, by what happens
in their own famlies and so on  They
should not be in a privileged position like
this not to accept a conditional apology
when therc 1s an apology

The gnestions were proposed
SHRI A. D, MANI, S, . . »
MR. DEPUTY CHAIRMAN: No, no,

SHRI A D, MANI: I want to
say a few words on this amendment,

MR DEPUTY CHAIRMAN"* It 1s not
necessary that you should speak on  every
amendment,

SHRI A. D. MANI: 1 wantto make a
suggestion. I am concerned with this very
much I am an old newspaperman, T have
been an Editor for 36years. I would like
to say that 1 am tnfavour of the Explana-
tion in clausce 12 because very often we take
an alternative plea inregard to contempt
of court. First we say this 1s not contempt
of court at all and then we and we also add
a plea that if the court holds it as a
contempt of court we unreservedly apologise.
Now I agree that the apology must be
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pong fide 1In this conneciion 1 may draw
the attention of the hon, Minister to the
sentence 1imposed 1n a case which came up
before the Supreme Court last week when
the Supreme Court said that the sentence
was being retained and the person demand-
1ng apology should not be vindictive.

Regarding fine 1 want the hon. Munster
to accept an amendment on the floor of
the House with the permission of the House
as provided in the rules. We are talking
of an egalitarian society and you say the
fine will be Rs. 2000/~. How many of us
can produce that amount? Let us ask
ourselves. Two thousand rupees 1s a sub-
stantial amount, When you are talking of
a soctalist society and not a capitalist society
don’t talk in terms of money, talk 1n terms
of punishment. 'Even one day’s imprison-
ment should do. So I would like to
suggest to the hon. Mmister, if the Chair
would permut me I would move an amend-
ment that the fine shall be Rs. 1000.
Even a thousand rupeesis very difficult but
2,000 1s much, too much Letus not carry
the old Bniush hentage of imposing savage
punishments. The Minister 18 very fair-
minded; let us consider this pomnt. Afte: all
the laws and amendments that you are going
to bring forward to the Constitution, how
many can have Rs 2000 with them? 1
want hint to consider this and, Sir, if you
permit me, I would move an amendment
on the floor here

¥

AN HON MEMBER: I s a good sug-

gestion.

SHRIH, R, GOKHALE* I am not able
to accept the two amendments of Mr
Bhupesh Gupta. The first amendment
takes away the power of the court to im-
pose a sentence and gives power only to
impose a fine. Now I will have to repeat
the same argument that this will be cleayly
in violation of articlkes 215 and 129. We
cannot do it Secondly there will be a very
incongruous posttion  Under section 228
of the Indian Penal Code even ordinary
coutts have the power to impose a sente-
nce of imprisonment un to six mon.hs but
by this the High Court and the Suprecme
Court will lose this power This 1s a very
incongruous position. 1 do not think I can
accept that,
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The other amendment is that an apology
must be accepted. Let me make 1t plain
that thus Explanation was accepied and made
part of the Bill on the recommendation of
the Joint Commitee, majority recommenda-
tion. Now, this is an enabling p ovision. It
enables the court to accept an apology. Till
today the position is that if 1t 1s not an
unqualified apology, the courts used to say-
It 1s not an unqualified and unconditional
apology. It has no meaning. Now, the
court can accept a qualfied apology also
depending on the circumstances of the case.
To say that every apology must be accepted
only means that it 1s not a deterrent. It
would mean that you can commut contempt.
Ultimately you come to the court and apo-
logise and the court 1s bound to accept it.
That takes away completely the rigour of
the law for which it 1s meant, Therefore, I
am not m a position to accept this amend-
ment,

With regard to the oral suggestion of
reducing the fine, my friend, Mr. Mani, will
realise that this s the maxumum fine, up

to Rs, 2,000 Even when il was up to
Rs. 500 1t was not imposed. The amount
of Rs. 2,000 v a fine which will be 1mpo-

sed 1n exceptional and rare cases, where the
court thinks that the contempt 1s contuma-
cious or mahicious and that the maximum
fine should be given. Just asthere 1s the
sentence up to six months, 1t does not
mean that a sentence of six months is going
to be given 1n every case, In most cases it
1s till the rismng of the court or nonc at all
Therefore, 1 think the provision 1s all right,

MR. DEPUTY CHAIRMAN : The ques-
tion 18t

H H

10. ““That at page4, hines 3234, for the
words ‘with simple imprisonmentfor aterm
which may c¢xtend to six months, or with
fine which may extend to two thousand
rupees, or with both’, the words ‘with fine
whice may extend to {ive hundred rupees’.
be substituted.”

The motion was negatived.

MR, DEPUTY CHAIRMAN Thz ques-
tion 1s;
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. “ 11. “That at page 4, for ines 38and 39,
“'the following be substituted:

‘Explanation—An apology, even if, it is
qualified or conditional, shall be accepted.”

1 h
The motion was negatived.  « el

. + '
[ ity

MR. DEPUTY CHAIRMAN: The ques-
tion 1s:

“That clause 12 stand part of the Bill.’*

The motion was adopted.

I
LNYIPPL

.

Clause 12 was added to the Bill.

\
3 i

L
Clause 13—Contempts not punishable in
certain cases.

i

SHRI BHUPESH GUPTA: Sir, I move:

12. “That at page 5, line 32, forthe
words ‘shall impose a sentence’, the words
‘shall eonvict any person’ be substituted.”

It means that ‘notwithstanding anything
contained in any law for the time being in
force, no court shall impose a sentence. . .’
Now, I want to say: ‘no court shall convict
any person. . .’. Even though you have
forgotten law like me, sentence and convic-
tion are not the same thing. I want that
the conviction should not be given here.
That is my suggestion. I think it is proper
and I do not wish to say anything more.

The question was proposed. Coe
¥

SHRI H. R, GOKHALE: This negatives
the definition. If tending to interfere with
the course of justice is omitted then you
find that you do not have even the power
to covict, leave aside the sentence, you render
the definition nugatory. The idea is that if
a contempt offence is proved, then the court
may impose a sentence. It does not mean
that the court will impose a sentence. It
may administer a warning. It has been
done. The courts have said: We do not
impose the sentence, but we administer a
warning, where it is contempt of & very
insignificant nature,
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MR. DEPUTY CHAIRMAN : The ques-
tion is:

12. “That at page 5, line 32, for the
words ‘shall impose a sentence’, the words
‘shall convict any person’ be substituted,”

The motion vwas negatived.

MR. DEPUTY CHAIRMAN: The ques-
tion is: / T

“That clayse 13 stand part of the Bill.”

The motion was adpoted.

Clause 13 was added the Bill.

RENT. B

oy

Clause 14—Procedure where contempt is in
the face of the Supreme Court or a
High Court.

SHRI H. R. GOKHALE: Sir, I move:

5. “That at page 6, line 7, for the
words ‘the Court shall cause,’ the words—

‘and the Court is of opinion that it is
practicable to do so and that in the
interests of proper administration of
justice the application should be allowed,
it shall cause’ be substituted.”

This is again to bring the clauses in line
with the constitutional provisions. Now, we
are in agreement with the general principle
underlying the original clause. The princi-
ple is that if a person has committed con-
tempt in the face of a court, normally it may
be desirable that some other person should
try it. But to say thatin no case contempt
committed in the face of a court shall be
triable by the samme Judge will violate the
Constitution. We have had a decision very
recently by the Supreme Court, 1 think,
not eatlier than two or three months back,
in respect of a person. Contempt proceed-
ings had teen started by Mr. C. K. Daph-
tary and others. The position has been
reiterated that the power to impose a sen-
tence for contempt in the face of the court
15 a power of the courtas a court of record.

SHRI SYED AHMAD:
bad advocate’s case.

It is the Allaha-
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SHRI H R. GOKHALE : Under article
129, notwithstanding any law made by
Parliament, the Supreme Court has all the
povers of a court of 1ecord, including the
power to punish for contempt of itself.
But still, in order that we should not
violate the Constitution and that yet to a
certain extent, it should serve the purpose of
the clause, we have saild 1n an enabling
provision that the court can always say that
we do not want to try, This is an enabling
provision and 1 think it should remain.

The question was proposed. fron

MR, DEPUTY CHAIRMAN: The ques-
tion is: Vo sate s e

5. “That at page 6, line 7, for the words
sthe Court shall cause’, thc words—

‘and the Court is of opinion that it 1s
practicable to do so and that in the
interests of proper admunistration of
justice the application should be allowed
it shall cause’ be substituted”.

-~ i e
The motion was adopted.
SUel e
MR. DEPUTY CHAIRMAN: The ques-
tion is:
» i

*That clause 14,
part of the Bul®,

as amended, stand

" The motion was adapted '

Ciause 14, as amended, was added to the
Bill. '

Clause 15 was added to the Bill.

“

3 1 t )
i Clause 16°° "

MR. DLPUTY CHAIRMAN: There 1s
one amendment No. 6 by Mr. Gokhale. But
it is a negative amendment. You cannot
move it. You have to get the clause re-
jected.

SHRI H. R. GOKHALE: I would like to
have the clause rejected without moving the
amendment. Sir, if you look at clause 16,
in my submission 1t is a very dangerous
clause because 1t provides for trying the
judges for contempt. Now, it reads:
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“(1) Subject to the provisions of any
law for the time being in force, a judge,
magistrate or other person acting judicially
shall also be liable for contempt of his
own court or of any other court in the
same mannher as any other individual is
liable and the provisions of this Act shall,
so far as may be, apply accordingly.”

meaning thercby that c¢ven observations
falling from the Lips of the judges acting
Judicially may be the source of umpteen
applications every day in the court. As for
as 1 know, this has not been found any-
where.  This 1s  the first time that it is
coming and I would think that the judges
should not be threatened with contempt
proceedings every day for what they do
Judicially, And as Members know, even in
Parliament . . crse o i

SHRI BHUPESH GUPTA: Sir, how are
you allowing this amendment? i ”"

MR. DEPUTY CHAIRMAN: I have not
allowed it.

SHRI BHUPESH GUPTA: Then why is
he allowed to speak?

MR. DEPUTY CHAIRMAN: He s only
speaking why 1t has to be deleted.

SHRI BHUPESH GUPTA: You should
not allow him, The question 1s. 1s he
opposing 1t so that he 1s making a speech?
On a point ot order. Government 1n  the
Second Reading does not introduce a clause
of the Bill. Government thereforeis not
entitled to speak. If we have spoken on a
clause of the Bill making certain suggestions
and criticisms, the hon. Minister can get up
m reply, and nothing beyond that. 1t you
have this sort of practice, then, even if an
amendment is not there coming from the
Government side, they may say we would
like to speak. The amendment you have
not allowed, this particular clause 16 is his
clause, not the Select Committee’s. Strce
we are not opposing it, the question of his
speech does not arise. Sir, do not allow
violation of the procedure for convenience’s
sake. Obviously, the Law Minister has not
been able to draft his amendment properly
and let him suffer on that score and grace-
fully take 1t. Therefore, it would be con-
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trary to the ruleif you allow the Minister
td speak on an amendment before it has
been objected to or it has been sought to
be amended by other Members of the House.
Tﬁe Minister has no Jocus standi t» speak
-on it unless we have spoken on it and
thereby asked for a speech irom him.

SHRI CHANDRA SHEKHAR (Uttar
Pradesh): Apart from the speech, under
what rule can it be deleted without any
amendment? And 1t cannot be deleted.
There 1s no practice.  And if the hon.
Minister wants, he can move another

amendment.

MR. DEPUTY CHAIRMAN: If the
House desires, it can be deleted. 1f the
House rejects it, it means that it has been
deleted.

MR. DEPUTY CHAIRMAN : If you
want that there should be no discussion on
this clause, then 1 will have to put the

clause . . .

SHRI BHUPESH GUPTA : No discus-

sfon.
i 6 i

MR. DEPUTY CHAIRMAN : The clause
may be rejected or accepted by the House.

SHRI A. D. MANJ : I want to express
my views. I am supporting the clause and
] must express my views. .. "o

MR. DEPUTY CHAIRMAN : 1 think
then he should reply to the point.

SHRI A.D. MANI : I want to draw the
attention of the hon’ble Minister to two

Cases . o Ml ¢

TS B .

SHRI CHANDRA SHEKHAR : I want
to understand one point. Suppose we defeat
this clause. What will happen to the sub-
sequent clause? Will its number be changed ?

MR. DEPUTY CHAIRMAN : Yes, you
will have to change the numbers.

SHR1I CHANDRA SHEKHAR : Then
that will mean an amendment.

MR. DEPUTY CHAIRMAN : That will
be consequential,
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SHRI CHANDRA SHEKHAR : Even
when a minot word is changed it is, an
amendment every time.

SHRI A.D. MANI : Sir, I would like
to say that the hon’ble Minister is setting
up a very bad precedent. I have got very
great respect for him . . . ,,,

SHRI PITAMBER DAS : 8ir, I rise on

oint of order, .
a point of order Pode (CH- 1O AE

MR. DEPUTY CHAIRMAN : Mr, Mapi,
please take your seat. He is on a point of

order. i s - .

SHRI PITAMBER DAS : I have a point
of order. It is this. How can Mr. Mani be
allowed to speak on a thing which ought
not to have been originally allowed?

MR. DEPUTY CHAIRMAN : On any

clause any Member can speak, o
BB

SHRI PITAMBER DAS : Any Member
can speak, bul he wants to draw the
attention of the Minister.

Y

MR. DEPUTY CHAIRMAN : In his

speech he can do so.

SHRI A.D. MANI : I can do so. How
can he prevent me?

SHRI DEV DATT PURI : The clause
has not been moved. What is Mr. Mani
speaking on?

\ . il

MR. DEPUTY CHAIRMAN : Since I
said that the clause stand part of the Bill,
it is open for discussion.

SHRI DEV DATT PURI : Who 1s the
mover of that?

MR. DEPUTY CHAIRMAN : Nobody.
Only the Chair has to say that?

SHRI BHUPESH GUPTA : When the Bill

was moved the clause was also moved.
[

SHRI A.D. MANI : I wantto draw the
attention of the Minister to the fact that
there were two celebrated cases, the case of
Allahabad High Court in what is known
as the “Foot-Rule case”. When the cases
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were put up on his table, he struck them
by one foot rulc  Those which fell on one
side were dismissed and the others which
fell on the other stde were allowed. Tlus
case went before an enquiry committee.
The hon’ble Minister also knows about a
Judge of the Supreme Court who bechaved
in an unyudicial manner. Therefore, I want
the clause to be mcorporated n the Bill.

SHRI BHUPESH GUPTA . Since you
have allowed speeches on this clause, which
1s an excellent clause by any standard, I
should like to extend my whole-hearted
support, and also I wish to take the House
mto confidence because these are matters
which do not deude according to narrow
wdeological considerations or party affilia=
trons.

In the Select Commuttee we discussed it
and I think there was disagreement on this
matter. As far as I remember, everybody
felt—I think Mr. Mohan Kumaramangalam
was one of those who came to give evide-
nce before the Select Commuttee, others
also came—Wll the Minister stop gossiping ?
And they alt decided that the Judges should
also be liable to be charged with contempt
of court. Why not? Judges can be guilty of
violating traffic rules. Judges can be guilty of
and charged with any other offence that
they commit outside. Then they should be
guilty also of commmtting offences relating
to the contempt of court? That was discus-
sed 1n the Select Committee. A tendency
has grown in the country today on the part
of the Judges to treat lawyers 1n a cavalier
manner, they insult the lawyers before
them, say things which should not be
uttered by Judges.

Sir, instances were brought to the notice
of the Joint Select Committee not only by
laymen but by members of the legal pro-
fession, including some emunent lawyers. Sir,
before that Committee many emincnt
lawyers appeared; and we are grateful to
them Then after considering all these
things, this provision was made. Why should
Mr. Gokhale now want 1t to be negatived?
There 1s no amendment really to 1t before
the House Now if I were a believer 1n
God, I would say, I pray that he would
not oppose 1t > 1 hope he would not oppose
this clause which he has moved., When he
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asked us to considet the Bill, he did not
say “munus this particular clause” He
moved that the Bill be taken 1nto conside-
ration; he did not mention ‘‘excluding
clause 16 which I am not moving ”

SHRT H R. GOKHALE . if there 1s ahy
teehnical difficulty and 1t cannot be done
now, 1t 1s another matter But my view 1s
that this provision 1n law is not sustainable.
It should not be there. If necessary, I would
bring another Bill to amend 1f.

SHRI BHUPESH GUPTA : All right,
later on we will see The Rajya Sabha is a
permanent body If the Supreme Court
comes In the way, we can get 1t amended

SHRI AKBAR ALI KHAN . The working
of the judiciary will really become difficult.
Let us try to get over the difficulty

SHRI CHANDRA SHEKHAR . If we
are golng to discuss this clause, then 1
would also hbke to say something The
judiciaty 1s also making the hife of others
difficult  This impression should not be
created that judges are super-human beings.
Everyday judges aie passing remarks, while
delwvering judgments, out of their scope,
about legislatures, about politicians, about
brother judges They are saying evelything
and they take themsetves to be super-human
This m.pression should not be created n
the country that the judges cannot commit
any nustake I do not agree that there
should be every facility for judges to utter
whatever they like.

SHRI DEV DATT PURI . Sir, I would
respectfully submut that this House has been
advised by the Law Minister that he would
probably have to bring another piece of
legislation to put mto effect what can be
done now sunply by negativing the clause
that we have before us. It could save us
a lot of time

MR DEPUTY CHAIRMAN : It 1s for
the House to consider 1t

SHRI DEV DATT PURI : Just one
minute, Sir

MR DEPUTY CHAIRMAN : After the
Minister has replied, there should not be
any further discussion on 1t now,
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SHRI DEV DATT PURI : I am urging
the House to take a certain course of action.
I appeal to the House. this would create a
lot of difficulties; this would put our entire
judicial system under a strain to which we
should not subject our judiciary

So, I would respectfully urge the House
to take the advice of the Law Munister and
negative this clause.

L

SHRI BHUPESH GUPTA : No we will
not.

SHRI PITAMBER DAS : 1 also would
like to express myself on this 1 perfectly
agree that the clause should be rctamned as
advised by the Joint Comnittee

MR DEPUTY CHAIRMAN . All night.
I will now put the clause to volte The

question 1s:
'

That clause 16 stand part of the Bill

Those 1in favour will please say “Aye ”
SOME HON MEMBERS : Aye.

MR DEPUTY CHAIRMAN
agaimnst will please say “No.”

Those

SOME HON. MEMBERS : No.

MR DEPUTY CHAIRMAN . I think
the Noes have it ., . .

SHRI BHUPESH GUPTA : The Ayes
have 1t,

MR. DEPUTY CHAIRMAN : Are you
pressing for a division ?

SHRI BHUPESH GUPTA : Well, 1if the
Government wants to do it, then we will
have 1it. .

MR DEPUTY CHAIRMAN - All right,
fet there be a division; let the lobbies be
cleared

SHRI BHUPESH GUPTA : We do not
ask for a division Wec are supporting the
clausc brought by the Government It 1s
the Government which 1s dividing the House
If Mr, Gokhale's intention 1s to divide the
House, let him say so.
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SHRI H. R, GOKHALE : It 1s for you
to say.

SHRI BHUPFSH GUPTA You have
given a disruptive advice to divide the
House on a clause which you yousclf
brought before the House. In the Joint
Committee there was a lot of discussion
and an agreement was arrived at. Why
are you changing 1t radically now? Why
are you coming in the way of what we
arrived at, as Shrimat1 Yashoda Reddy
has rightly pointed out, by discussion and
common consent?

MR. DEPUTY CHAIRMAN 1 have
ordered a division. Thete should be no
speech now.

SHRI H. R. GOKHALE * Let him not
press division. We will bring an amending
Bilt afterwards

MR DEPUTY CHAIRMAN ; So faras
this clause 1s concerned, there 1s no op-
positon,

SHRI BHUPESH GUPTA
mains.

So, it re-

SHRI H R GOKHALL For the time
being it remains

SHRI PITAMBER DAS : When you
bring the amending Bill, we will consider it

MR DEPUIY CHAIRMAN . In view
of the clarification made by the hon.
Minsster, 1 think 1 will just put this clause
agamn before the House. There need be
no division The question is.

“Jhat clause 16 stand part of the Bill.”

The mot on was adopted.
Clause 16 was added to the Bl
Clauses 17 and 18 were added to the Bull

Clause 19— Appeals
SHRI H.R GOKHALE : Sir, I move,

15 ~That at page 8, after Iine 6, the
following proviso be inserted, namely.
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‘Provided that where the order or
decision is that of the Court of the
Judicial Commussioner 1 any Union
territory, such appeal shall lie to the
Supreme Court’.” ,

This amendment only remedies an ano-
maly. This 1s the first time that care is
taken to see that appeals are provided
against decisions of Judges in respect of
contempt of court as of right. As you
know, clause 18 provides that such appeals
shall be heard by a Bench not less thin
two Judges. Clause 19 only says that the
right of appeal should be available to de-
cisions given by the Judicial Commissio-
ner’s Court.

The question was proposed.

MR. DEPUTY CHAIRMAN : The ques-
tion is: .
L] 1

15. «That at page 8, after line 6, the
following proviso be inserted, namely:

‘Provided that where the order or
decision is that of the Court of the
Judicial Commissioncr in  any Union
territory, such appecal shall lie to the

Supreme Court’.
The motion was adopted.

MR. DEPUTY CHAIRMAN : The ques-
tion is:

“That clause 19, as amended, stand
part of the BilL,”

The motion was adopted.
Clause 19 as amende.d, was added to the Bill.”
Clause 20 was added to the Bill.

Clause 21—Act not to apply to Nyaya Pan-
chayats of cther village courts

MR. DEPUTY CHAIRMAN : Is Shri

Mani pressing his amendment?
SHRI A. D MANI : No, Sir.

MR. DEPUTY CHAIRMAN : The ques-
tion is:

That c¢lause 21 stand part of the Bill,”
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The motion was adopted.
Clause 21 was added to the Bill.
Clauses 22 to 24 were added to the Bill

Clause 1—Short title and extent

SHRI H. R. GOKHALE : Sir, I move:

2. “That at page 1, lire 3,for the figures
‘1970°, the figures ‘19717 be substituted.”

This is a formal amendment changing the
year 1n figures.

The question was p. oposed.
MR. DEPUTY CHAIRMAN : The ques-

tion is:

2. “That at page 1, line 3, for the
figures “1970" the figures ‘1971’ be sub-
stituted.”

The motion was adopted.

MR. DEPUTY CHAIRMAN : The ques-
tion is:

“That clause 1, as amended, stand part
of the Bili.”

The motion was adopted.

Claue 1, as amended, was added to the Bill.
Enacting Formula

SHRI H. R. GOKHALE : Sir, I move:

for the
‘Twenty-

1. “That at page 1, line 1,
word ‘Twenty-first’ the word
second’ be substituted.”

This is again a formal amendment chang-
ing the year in words.

The question was proposed.
MR. DEPUTY CHAIRMAN : The ques-

tion is:

1. “That at page 1, line 1, for the
word ‘Twenty-first’ the word ‘Twenty-
second be substituted.

The motion was adopted,
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[Mr, Deputy Chairman)
MR. DEPUTY CHAIRMAN The ques-
tion 1s

«That the Enacting Formula, as amend-
ed, stand part of the Bl

The motion was adopted

The Enacting Formala, as amended, was
added to the Bill

The Title was added to the Bill
SHRI H. R GOKHALE : Sir, I move

“That the Bill, as amended, be passed.”

The question was proposed w W

SHRI PITAMBER DAS * Mr. Deputy
Chairman, Sir, I want to take this op
portuntty for expressing myself on some of
the pomnts that have been raised during the
course of the debate,

Sir, I have often heard 1t said that the
Judges, while administering Justice, do not
show due regard for the mandate of the
electorate or the political chmate of the
country or for the aspirations of the peo-
ple. Many a time suggestions are made
that the judges, while administering justice
should have due regard for all these things
Sir, I want to ,ubmit that the duty of the
Judges 1s to scttle disputes, adjudicate upon
claims, establish 11ghts and admunister Justice
according to the law as 1t stands and acc-
ording to the Constitution which the reo
ple of this country have given unto them-
selves. So far as the question of the
mandate of the electorate 1s concerned, 1t
I8 meant for those who are elected But
the judges are not clected, Members who
come to the Legislatures on a mandate, 1t
1s for them to enact laws and frame Tules
according to the mandate of the clectorate
or the political climate of the country
After that 1s done and after the rules are
framed and the laws are passed then, 1ti1s
the duty of the Judges to admumster justice
according to those laws or rules. There-
fore, instead of asking the judges to show
due regard for the mandate of the electo-
rate or the pohtical climate of the country
or the aspirations of the people, the politi-
c1ans should show due regard for them and
frame the laws accordmgly 1t will be a
very bad principle if the judges start 1aking
care of those things.
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Secondly Sir, it has often been said that
the judges should not be very touchy and
that they arc not super men I entirely
agree that they should not be touchy and
that they are not super-men. But, at the
same time, 1t does not necessarilly mean
that they can be criticised like common
men Accotding to Constitution the State
structure 1s based on three pillars: Legis-
lature, Administration and Judictary These
three pillars have to discharge their own
functions and, therefore, they are provid-
¢d with their own protections and they
enjoy their own pnivileges For instance,
the legislatures have their own privileges
Those persons who say that the judges
should not have these privileges are them-
selves over-zealous about their own privi-
leges In order to enable these three
agencles to function smoothly and efficien-
tly, some protection 1s needed The legis-
latures have their own privileges, so also
the adnmunisiration For an ordinary
assault, the punishment that 1s provided n
the case of public officers or public sir-
vants, whatever names they are called by,
1s a Special one If they are assaulted, a
special punishment 1s there  Why, after
all? Just to enable thum to discharge therr
functrons smoothly and efficiently It s
very nceessary  Suntlarly, for the judges
to function smoothly and to admunister
justice cvenly 1t 15 necessary that they muost
have some piotection and some privileges
I am happy that this Bill provides as to
what would not be contempt, the arca of
uncertainty, thus, has greatly becn reduced.
Sir, talking about the judges that they are
trying to protect vested interests, I do not
think, looks very nice  After all, the judges
are there to do justice They are not to
protect anybody’s intercsts. Therefore,
attributing such motives 10 them certainly
brings the judiciary mto contempt There-
fore, Sir, we should maintain the status of
these three pillars and 1t 1s only then that
the State structure can remain standing
firmly

Finally, Sir, I would like to suggest that
the right of fan c wicism should not wait
until the case 1s fin lly deaded, because
when a case goes in appual, it tikes seve-
ral years for the case to be finally deciued

And f fair comments have to weit till
that pertod, then by the time the case 1s

finally settled people stirt losing all interest
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m the case itself Therefore, when the case
1s settled, even 1n the mitial stage fair com-
ment should ordmarily be allowed

With these remarks, Sir, T welcome the
measure as 1t 1s, and I wish 1t to work
satisfactorily

MR DEPUTY CHAIRMAN M;y. Villa-
an.

SHRI THILLAI VILLAIAN (Tamul
Nadu) Sir, I wanted to participate mn the
main discussion itselt but, unfortunately, I
vas not present I am taking this oppor-
tunity to express certamn views regarding
this Bull

Sir, first of all, T want to say that |
welcome this Bill for one reason Before
passing this Bill, we were left in a posttion
to scarch for a black cat n a dark room
because there 1s no definition, correct de-
finition, for ‘cortumrt of court®  Without
defimition we were keft, the courts were leflt,
the judges were Ieft, to mquire Into  cases
of contempt of court Now, we have
been given a dcfinit on My hon fiend,
Mr Mani, has stated that the definition
15 scanty, 1t 1s not full I would say that
1t 1s better to have somcthing than nothing
Therefore, Sir, I welcome this Bill on (his
sole ground thit 1t hns provided a defin:
uon for the contempt

Sir, the courts of yustice are the Jast bul-
wark of a State With sut this, there will
be no confidence in (he authority of the
State In the 18th century tse.f, Justice
Wilmet has stated

“Whenever man’s allegiance to the law
1s so fundamentally shaken, 1t is the
most fatal and the most dangerous obs-
truction of justice and, 1n my opmion,
calls for rapid and immediate action
than any other obstruction whatsoever,
not for the sake of the judges as private
individuals, but as they are the channels
by which the king’ justice 1s conveyed
to th. pcople.”

[he very swyme wview i1s contmucd and
sersisted m our daye, 1n the days of a
lemocratic  Government So, Sir, 1 want
o say that any disrespect to the seat of
ustice 1s an affront to the dignity and

[22 NOV 1971]

Bill 1968 154

majesty of law  So both the erring judge
and erring contemner are danger to purity
and sanctity of the seat of justice

To err 1s human, we all know Judges
are also human Therefore, they are liable
to err Cnticism of their decision may
not be contempt, but when 1t touches the
mmproper motive passing the imit of alle-
gation of error, contempt will come

Here T respectfully submit that it 1s very
difficult to define “contempt” So many
legal luminaries have been attempting to
give a cortect defimtion of this term ‘‘con-
tempt of court” for centuries together
Oswald attempts to give a correct defini-
tion and he considers ‘contempt’ to be
constituted by any conduct that tends to
bring the authority and adminwstration and
law into distespect or disregard or to n-
terfere with or prejudice parties or their
witnesses during litigation  Halsbury atte-
mpts to give a definiion and he defines
‘contempt® as consisting of words spoken
or written which obstruct or tend to obs-
truct the admuinistration of justice  Black
Odgers comes with another defimition that
contempt 15 to publish words which tend
to bring the admimistration of the justice
mto contempt, to prejudice any fair trial
of any cause or matter which 1s the subject
of civil or criminal proceeding or in any
w1y to obstruct the cause of justice Then
Blackstone has also clarified 1t in his cele-
brated comme: taries n the same way
Then Lord Iliwrdwick says contempt s
scandalising the court itself, abusing parties
who re conccrred 1n the causes 1n the
presence of court, prejudicing the public
against persons before the causc 1s heard,
The American view regarding this is this
He whose conduct tends to bring the
authority and admunistration of the law
into disrespect or disregard, interferes with
or prejudices parties o1 their witnesses
during a lWtgition or otherwise tends to
mpede, cmbarriss or obstruct the court
m discharge of its duties In Common Law
also 1t 1s enough 1f the conduct tends to
obstruct the admmustration of justice, an
effort to thwart justice or to interfere
with 1ts or ferly admunistrition

Therefore, Sir, taking all these « efinitions
mto our consideration 1n this Bill a cor-
rect definition of our own has been given
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[Shri Thillai Villalan)

For this only reason I welcome this Bill
and congratulate the Minister for having
brought this Bill atleast at this last stage.

SHRI BHUPESH GUPTA : In this final
stage naturally I rise to support this Bill,
The Joint Select Committee gave its re-
port on February 20, 1970, and today is
November 22, 1971. Almost two years
have passed since the report came to us.
There was some attempt to put it in cold
storage and not allow it to come to the
House. But, ultimately, due to our per-
severance and also due to the co-operation
of the Minister of State for Parliamentary
Affairs we have succeeded in getting this
law passed in this House. It has not yet
become the law but we are almost on the
point of passing it. T think we can all
congratulate ourselves on the tasks that we
have performed in the Joint Select Com-
mittee and here in revising the law of con-
tempt and putting before the nation a
saner, a more sober and a more realistic
law. As I said before, 1 for one would not
like to have a law of contempt at all, it
is not necessary, but since my views are
not shared by others, naturally we have
to come to a common agreement that the
law should be like this, not what it was
before, or is now even today. So, Sir, we
worked, T may tell you, in the Joint Sclect
Committee in a co-operative spirit. Obvio-
usly, this report would not have come had
the Congress Party not been willing to ac-
commodate others an we were not willing

to accommodate the Congress Party. As
3p.M. you know, at that time the situation

in Pailiament wasentirely different. The
Congress was in minority in both the Houses.
But we did not make it a point to thrust
only our point of view and get things done.
We, on the other hand, sought the co-
operation and accommdation of all in order
to arrive at a common consensus representing
more or less, what should be regarded as
the will of the people, Nobody can say
what exactly is the will of the people.
Altogether, we wanted to provide some-
thing which would approximate to the sen-
timents and view of the people in this matter.
That is how the law has come to you. I
hope Mr. Gokhale who has also, I must
say, conducted himself admirably well in
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this House, would stand by us and uphold
the banner of this House in the other
House to which he belongs when the Bill
goes there. I know he is a very forthright
and honest man. Having accepted what
we said here, and now that the Bill is going
from this House to the other House, he
will be charged in a moral way with the
responsibility of upholding what we are
passing here with his co-operation as he is
passing with our co-operation. I think that
approach should be there. 1 say that in such
matters party politics should not be readily
brought in. In such legislations, I think,
we should try to work, more or less, as if
we did not belong to any party as such in
the narrow sense of the term but work for
the common good, for setting things right
for overcoming the legacies of the British
and all the dismal past, and I think we have
done it well. Now we can tell our count-
rymen, our journalists, our politicians, men
of public opinion, lawyers, teachers and
students all over the country that ‘“‘Here is
a new law of contempt which defiinitely
marks a temarkable improvement on the
past one while it, according to some of them
muintains the so-called dignity of the judges,
at the same time it enlarges the freedom
and scope of right thinking and right com-
ment on the part of the common citizen.”
We have in this law, I think, to an extent
blended the opposite viewpoints in this
matter in order to arrive at something which
will be in the common interest of the com-
mon people without impinging in any way
on the rights and dignity of the courts of
law. o

Sir, much has been said about courts of
law. 1 have been an accused all my lifc.
I do not understand, and 1 hope you will
sympathise.

MR. DEPUTY CHAIRMAN: Youare a
number one cruminal or what?

SHRI BHUPESH GUPTA: That only you
can say, Sir, ,

Having been an accused all my life, 1 have
becn accused here by the Government, by
Morarji Desai all the time.

SHRI PITAMBER DAS : Thank God,
only an accused and not a convict,
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SHRI BHUPESH GUPTA . He saysl
have not been a convict Then shall I go
dnd commut some crime to go to lihar
jail  as a convict to  please my esteemed
friend, Mr Pitamber Das, for whom my
love 1s untaihing and iy affection unbounden-
ed”? But I do not think he wants 1t,

Now, onc poimnt only here in this connec-

tion, and that s, something 1s  being said
about the dignity of the court, the beauty
and the majesty of the court Are our

courts film-stars that we should talk about
their beauty? Is our court a royal nstitu-
tion that we must talk about 1ts majesty?
Is our court a divine nstitution 1n a man-
made world that we should mystily 1t as if
it 1s someting divine and sublime beyond
the reach of man who lives on this planet
and as 1if tlee court rules somewhere out-
side wn the heavens? Nothing of the kind.
Courts are, as such, a creation of man
Courts are as much a product of society,
functioning m given conditions, 10 given
socal environs, amids<t conflicts that
torment the scciety as we all do funcuion
Therefore, they are liable to commut mistakes
and errors; they are, liable to show the
prejudices and feelings which others share
1t happens.

ot Miaww et (fagre) @ @ew w0
qT | GRATATG |

SHRI BHUPESH GUPTA Now ku.dly
understand that pomt After all, your
child may lead to somesuch thing 1 am
not so much mncorngible as you are but
your chidren might beccime That 1s
why 1 speak We shall all be out some
time herefore, 1t 1s not so. Let us
frankly admit that our courts have got to
be corrccted, Just as we correct ovrselves
through Question Hour, through discussions,
debate, through mutual criticisms and even
thiough condemnation Why should the
court be free from public scrutiny, public
vigilance, public survelllance at least mn this
respect so that the people can also say what
they feel  about them? Why should there
by touchiness about the court, I do not
understand  Tcople who admunister  justice
should be men of guts men of learning,
men of knowludge, they should be men with
sympathies for the people. They should
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know how to administer justice not in the
abstract, not 1n heavens but 1n this society
on earth  Sir, here we nced judges and
courts for negating some of the bad things,
giving justice to the common man, to the
suffering and toiling masses and that you
can never do unless you have the sympathies
towards them and unless you think that
monumental soctal injustice 15 being  done
as a result of this society which s (ull with
the exploiters at the top, the monopolists,
the big landlotds, the profiteers, the hoar-
ders and other criminals

Sir, you cannot serve even-handed justice
if you do not know where the dividing line
1. Will you give justice

MR DEPUTY CHAIRMAN
conclude

Please

SHRI BHUPESH GUPTA' You shall
not give justice 1n the hands of those who
do not hnow the elements of justice,
Justice means social justice 1t must have a
social content  Justice must be respectful, 1t
must seek to undo something which 1s
wrong and do something which 1s needed
for the society 1 regret, our courts have
not been brought themselves to  understand
that spirit or the tradition.

Therefore, we
think that every pomt, when we pass such
laws, should be made clear We shall

remind our judges and our courts of law
that we are not satisfied with the manner
m which they comprehend faw, interpret law,
understand law, act by law and administer
law. We have liked them to understand
law from that point of view A common
man who has been  seeking justice all the
time has been denied this all their Iife We
should tell them this and that should be our
approach  1herefore, I think the Contempt
of Court Bill will at least remedy one thihg.
We will be in a position to criticise,  to
comment better than before The Damocle’s
sword shall not always hang over our heads
Once again I congratulate

MR DEPULY CHAIRMAN
conclude

Please
Time bell rings

SHRI BHUPFSH GUPTA Sir, you ning
the beill because that 1s your good habut,
that 15 your good music Only this music
you understand, But we understand other
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[Shri Bhupesh Gupta]
music also I say that co-operation 1s one
thing and I must say finally that all of us
should extend our helping hand for this. 1
was deeply impressed by the courage of
Shrimat1 Yashoda Reddy, when she got up
and said about what happened 1n the Joint
Select Comnutiee although she has gone on
the other side now and 1 do not want that
she should have always been on this side.
I am glad that Shit Chandra Shekhar also
spoke and Shrt A, P, Jain also spoke. We¢
speak 1 the voice 1n which we worked
the Jomnt Select Committee, but since Shn
Gokhale 1s a stranger, not being a Member
of the House, [ must say, let 1t be recorded
—I am an old Parliamentartan— that the
Munister has tried to accommodate a Mem-
ber 1n this manner, ) .
1t 1s a good tradition he has created. He
could have easily got thus Bill passed.

SHRI PITAMBER DAS. That 1s because
he has got a Judge’s background.

SHRI BHUPESH GUPTA: I do not
know whethier the background of the Judges
1s good or bad but our association seems to
have proved useful to him, Let me make
this point. This 1s how a Minister should
function. Why should they be nigid? Why
should they

MR. DEPUTY CHAIRMAN: Would you
now conclude?

-

SHRI BHUPESH GUPTA: Let me say
a word or two about him. Why are you
grudging this generosity?

MR. DEPUTY CHAIRMAN: It is
enough; how much time can you take?

SHRI BHUPESH GUPTA: Let me tell
you. Itis a good thing for him. As Isaid
he could have got this passed easily because
at the pressing of the bell all the Congress
members came running to rally round the
banner of the Congress Party, no matter
whether 1t 1s for good or forevil Even so
they were very sorry I must say Mr.
Gokhale has done 1n this matter just what
a Law Minster should have done  He has
gone on record. I liked him when he said,
I go on record putting my views in this
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it; he has put 1t on

manner | appreciate
record. If we are wrong we shall correct
ourselves. We will have no hestiation 1

extending full support to him  Letit go
to the court of law. appreciate the manner
in which he reacted to our suggestion, Here
1s an example which can be well emulated
by other Members of the Government I
hope the Leader of the House will kindly
make 1t known as to how a Minister having
functioned n this manner won credit from

the Opposition.

SHRI DEV DUTT PURI : Sir,
(Some other hon. Members also stood up)

MR. DEPUTY CHAIRMAN . I think
we have had enough discussion.

SHRIMATI YASHODA REDDY : The
Leader hims¢lf was responsible for the
Minister accepting....

SHRI BHUPESH GUPTA - I forgot; 1
must congratilate the Leader of the House
I am told by Shrimati Yashoda Reddy who
knows the Leader more than the led, that
fe was helpful 1n this matier.

MR DEPUTY CHAIRMAN : All right;
Mr Pur.

SHRIA D. MANI : Sir Mr D P, Singh
15 a lawyer; he may also be given a chance.

MR DEPUTY CHAIRMAN - | know
that, Mr Mani. You need not tell me that,

SHRI DEV DATT PURI : Sir, I must
express my anguish and my unhappiness at
the Bill as 1t 1s sought to be passed with
clause 16 in 1. Clause 16 has two parts,
Firstly a Judge, Magistrate or other person
acting Judicially 15 also lhiable for contempt
of his own court 1t sounds a bit ridiculous.
Just mmagme this provision that we are
making; we are sceking to establish contem-
pt against a Judge mn his own court and
contempt means wiiful disobedience to any
Judgment, decree, direction, order, writ or
other process of a court or wilful breach
of an undertaking given to a court. We are
secking to convict a court of disobedience
of an undertaking given to the court, And
crimmal contempt means the publication of
any matter or the doing of any other act
whatsoever which scandahises or tends to
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scandalise, or lowers o1 tends to lower the
authorty of any court I think we are domng
something which is utterly ludicrous and 1
am cxteremely unhappy that we are passing
this Bul with clause 16 m 1t.

SHRL SASANKASEKHAR SANYAL
(West Bengal) : Mr. Deputy Chauman, Sir,
I wish 1nstead of amending this Bill the
hon Minister had found his way to repcal
the existing Act. He could have waited for
five years to watch how things went on in
a chimate of free criticism. I came to the
Patna High Court to hear the arguments
of the gicat lawyer, patriot and politician,
Pandit Motdal Nchru, 1n the Scarchlight
Contempt case

"i

He gave up his practice. He got the
spectal permussion of the Working Com-
mittee and he was specially requisitioned
tor arguing the case. His words, which are
1OW ringing 1n my ears, were: “My Lords,
prestige of the court 1s one thing and the
vanity of the Judge i1s quite another.,” So,
all along the Judges have confused their
personal susceptibilities and vanity with the
prestige of the court. Although this Bill
has tried to reduce the area of uncertainty,
as my triend Pitamber Dasjyt thinks 1t to be,
the area of unceitainty 1s there. Their
clumsy sensitiveness will, get the upper hand
and 1n the Republic where everybody has
to give and take 1n the knocks of criticism,
the Judges will still be kept like ladies 1n a
glass housc mviolate and inviolable as if
their modesty 1s going to be outraged by
every criticism 1n the press or on the plat-
form. 1 take the cue from Pitamber Dasjt.
The judiciary, the admimistration and the
Legtslature are the three organs through
which the Constitution works The admint-
stratton 1s run on the ordinary law of the
land. We have not yet defined by enactment
the privileges of the Members of the
Legislature and Parliament The articles
provide that we can have our own statutory
enactment regarding our privileges and
contempt, but for the last twenty-two years
or more we have been going on without
any enactment regarding contempt or privi-
Jeges so far as the Legislatures and Parliament
are concerned Why not let the law of the
land take 1ts own course with the courts
also ? That 1s the humble proposition which
I want to put forward My good friend,
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Mr  Bhupesh Gupta, has abandoned his
former stand of giving a free criticism of the
Government and now he is welcoming and
co-operating with the Government. ! am
prepared to co-operate with the Government,
but I cannot welcome this Bill, What about
the press ? Therc are so many enactments
which control and regulate the press. The
newspapers have got to criticise sometimes
the Judges. The charge has becen advan-
ced,

SHRI BHUPESH GUPTA :1It 15 wel-
come from the view of the past.

SHRI SASANKASEKHAR SANYAL :
Sir, you know that in West Bengal Burdwan
1s an area which s now devasted by
atiocities,  About 150 persons have
been jailed and they are not bailed out
They do not know what the courts are
going to do In this chmate a commutted
Judiciary 1s a peril The Government will
probably put the case tn the hands of a
magistrate who 1s tn a committed judiciary.
They do not know any of the Judges Unless
the press as vigilant sentinels guarding the
liberty of the subjects, are given the liberty
of criticising a particular magistrate saying
that such and such person should not try
the case, the hiberty of the Republic will
come to nought [ have been a lawyer
nearly fifty years [ am respected n courts
very much, On two occasions I was pursued
for contempt of court and simultaneously I
filed an application before the Judges
themselves chadenging them that they had
also committed contempt. Ultimately the
whole thing was compromised, no case
against me and no case against the Judges.
In spite of what Mr. Pun says, clause 16 1s
a good provision I leave this matter with
these observations Take away the law as
1t1s  Watch the chimate Have a commission
or have a committee Find out how the
courls have been injured or defamed and
then come forward with legislation It should
not be a legislation for dealing with the
systems, but a legisiation which will go mto
the root of the whole matter.

SHRI H R. GOKHALE : Mr. Deputy
Chirman, 1 have nothing more to say as
1 have already replicd 1n detail 1n the course
of the debate 1 have risen only to thank
all the hon. Members of the House for the
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useful comments that they have made duiing
the discussion and for the extensive support
that they have given to the Bill.

MR. DEPUTY CHAIRMAN : The ques-
tion 1s :

“That the Bill, as amended, be passed.”

The motion was adopied.

RESOLUTION REGARDING CONTINU-
ANCE OF PRESIDENT'S PROCLAMA-
TION IN RESPECT OF THE STATE
OF MYSORE FOR FURTHER SIX
' MONTHS WITH EFFECT FROM

25TH NOVEMBER, 1971

THE DEPUTY MINISTER IN THE
MINISTRY OF HOME AFFAIRS/

T WawaA H guHAr (SHRI F. H.

MOHSIN) : Mr. Deputy Chairman, Sir, 1
move :

“That this House approves the continua-

nce in force of the Proclamalion sssued bty

‘ the President on the 27th March, 1971,

* under article 356 of the Constitution,

in 1elation to the State of Mysore, for

a further period of six months with
effect from the 25th November, 1971,

Sir, the House will recall the circumsta-
nces in which the Proclamation under article
356 of the Constitution had to be issued n
relation to the State of Mysore on the 27th
March, 1971. It was approved by the other
Housc on the 24th May, 1971 and by this
House on the 25th May, 1971. In accor-
dance with clause (4) of article 356, the
Proclamation will remain in force tiil the
24th November, 1971. The other House
has on the 18th November, 1971 accorded
its approval to the continuance of the

Proclamation for a further period of six
months.

I may brieflly mention thc circumstances
under which it has become necessary to seek
further extension of the Proclamation. It
will be possible to revoke the Proclamation
only after the elections are held to the
Legislative Assembly and that may, as has
alrcady been announced by the Flection
Commission, perhaps be in the month of
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Febiuary. The House will agree that it will
be appropriate to hold the clections 1n
Mysote of the time when elections are held
to Ue other State [egislatures 1 1972,
Therefore, the 1evocation of the Proclama-
tion 1n relation to Mysore will be possible
only after February, next year.
o ; : ,

I have therefore come before this House
with the reguiest that a further extenston of

the Piroclainauon will be approved by this

House without ony objection,
L

v
i

The question was propesed.

DR. K. NAGAPPA Al VY (Mysorc)
Mr. Deputy Charman, Su, 1 support the
Resolution. I am happy that the hon,
Minister, Mr. Mohsin, coming from Mysore,
1s moving the Resolution. 1 also feel that
with the tume extended tor another six
months, the Central Government is going to
rule Mysore State tor onc year Thare were
certain advantages and dicadvantages also
in the President’s rvle. Bul when we have
a Governer of vast expertcuce, It 15 possible
for the Central Government to make up
their mind to sec that th: administration
imptoves rather than deteriorates. At the
outset, I must make an appeal to the
Governinent that the moral of the Police
Dcpattiagnt should be maintained. What I
am saying Is, the law and order posiiion
has been throughout good in Mysore State,
and Mysore State has been known for
tranquitlity and peace. And 1 want that to
miprove. My lcar 1s that the Governot, 1n
spite of having certain advantages that he
need not be influenced or pressurised by
politicians, sometimes 1t so happens that
some people try to pressurise him and in
this conncclion, I must say that certain
people in our State have already started
functioning as 1f they are the Chief
Ministers.

As a 1ule political pressures, whichever
party they may belong to, t1y to have
influence over the persons who rule and they
want to have theit own way, Therefore, 1
submit that all the departments must see
that there 1s no interference by the people,
particularly politicians 1n the police admini-
stration,



