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designated professors in colleges, but their
salaries are those of the lecturers. The
Delhi University has laid down that no-
body can be called @ professor or a lecturer
ar a reader unless approved by the Upiver-
sity, so that this anomaly does not arise as
far as the Delhi University is concerned.
This particular question, of course, J have
not raised with the Governor because this
did not fall within the purview of the UGC’s
rocommendations. But I do not know how
the question will be resolved. This will
have to be considered by the UGC. And
there are many difficulties in this which 1
am prepared to explain to Shri Rajnarain at
some leisurc whenever he gives me an op-
portunity to do so because the affiliated
colleges do not perform exactly the same
functions as the university departments, It
is a very long story. I do not want to take
the time of the House by giving a lecture

on unversity education and grades of pay \

and sc on. All that T would like to tell
Shri Rajnarain is that T have not raised this
question with the Governor because this is
not part of the University Grant Commis-
sion’s recommendations.

I. STATUTORY RESOLUTION SFEKING
DISAPPROVAL OF THE PAYMENT
OF BONUS (AMENDMENT) ORDI-

NANCE, 1969—conud,

11, THE PAYMENT OF BONUS
(AMENDMENT) BILL, 1969-—contd.

THE VICE-CHAIRMAN (SHRI RAM
NIWAS MIRDHA) : Let us go back to
the Resolution about the Payment of Bonus
(Amendroenty Ordinance and the Payment
of Bonus (Amendment) Bill, Mr Babubhaj
Chinai.

SHRY BABUBHAI M. CHINAI (Maha-
rashtra) : Sir, the Payment of Bonus
(Amendment) Bill which is before us now
is yet another confused chapter in fhe long
and bewildering bonus story in our country.
Before T go on to deal with the amendment
and show how wrong it id, I would like to
brietly refer to the history of bonus legisla-
tion, what kind of patch work it is and
how inequitous it is to industry and there-
fore to the working class as well,

To start with, T would like to place on
record my dissatisfaction with the way in
which Government have sought to amend
the Bonus Act through an Ordinance. It

~
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was on the 10th of January this year that
an Ordinance was issued to combat what
the Supreme Court held on the 26th of
August that the amount of tax deductible
under clause (c) of section 6 is the tax
calculated on a notional basis and not the
actual tax payable by the employer. Indeed,
cccording to my understanding, the
reme Court only upheld what the Bonus
Commission recommended and what was the
intention of the Payment of Bonus Act of
1965. My point 1s; Should an Ordinance
be issued at all ? A democratic Government
like ours should not resort to the ordinance-
mahyg powers for the purpose of legiskating
in spheres essentially of a routine and day-
to-day character, Our Goveramens, 1 ex-
pect, will abide by the principle that the
powers o1 legislaiore by Ordinance should
be invoked only for purposcs of meeting
circumstances connecled with an emergency.
Ordinance-mahing powers have been vested
on Government by the Constitution-makers
lo meet emergency situations. This is an
important matter and I appeal to our Prime
Minister to declare in uncquivocal terms
that the salutary principle behind Ordinance-
making powers will be respected in letter
and also 1n spirit.

I for one will not be convinced by the
argument that there is automatic statutory
hmitation on the duration of an ordinamce,
45 on reassembly, Parliament will imme-
diately have an opportunity of reviewing
the legislation covered by the Ordinance, in
this particuldr case the Ordinance amending
the Payment of Bonus Act. Surely, there
have been no emergency conditions, More~
over.

3 PM,

Parliament was scheduled to meet not
in the very distant future I submit that
considerations neither of circumstances mor
of need, necessity and justification, served
either to provide urgency or impart merit to-
the step taken in issuing the Ordinance, It
is for this reason that T am appealing to
the Prime Minister to issue a statement of
the kind that 1 have just now indicated.

Coming to the story of bonus, | said it
was a long and bewildering-one. Histori~
cally, the practice of paying bonus as am
ex-gratia payment—I repeat the words, ex-
gratia payment—had its early roots in the
textile industry in Bombav and Ahmeda~
bad . ..
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SHRI M. V. BHADRAM : That was

during the British period.

SHRI BABUBHAI M CHINAJ : Yes,
it continued when we got independence aiso.

As an industrial dispute, it arose in the
Bombay cotton textile industry, i.e., pay-
ment of bonus for the years 1948 and 1949.
This dispute was referred to the Industrial
Court and the Court expressed the view
that since both labour and capital contri-
buted to the profits of industry, both were
entitled to a legitimate return out of the
profits. and evolved a formula for charging
prior liabilitics on the gross profits of the
accounting year and awarded . percentage
of the balance as bomus,

SHRI S. R. VASAVADA Do you still
call it ex-gratic payment ?
SHRT BABUBHAT M. CHINAI : No

Then, we have the famous L. AT, formula
of 1950. But this formula had its own
defects and it did not please either the in-
dustry or the workers. In 1959, in the
A.CC. case, the Supreme Court observed
thzt the whole question of bonus payment
might well be comprehensively considered
by a high-powered commission.

In December 1961, the Government of
India appointed a tripartite Bonus Com-
mission and the Commission took more
than two years to submit its Report and the
Report wac not unanimous On September
2. 1964, the Government of ¥ndia adopted a
Resolution accepting the majority recom-
mendations of the Borus Commission with
certain modifications. On May 29, 1965.
the Government of India promuleated the
Payment of Bonus Ordinance, 1965. as
Parliament was not in session. Tn a wav.
therefore. it was an Ordinance that pave
b'rth to this piece of lerislation.

What is extraordinary is that although
the Bonus Commission under its terms of
reference was called upon to define the
term “Bonus”, the Commission did not do
so Neither has the Act defined it. Conse-
guently. bonus is now payable even if an
industri\]  unit suffers a loss  during the
finarcial  year. Tn short, the minimum
bonus is no more than an increase in wages
There is no profit-sharine  concept at all
T should mention here that provision for
compulsory minimum bonus has adversely
Wffected 1 number of marzinal units  in
various industries.

[RAJYA SABHA]
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[Tue DEPUTY CHAIRMAN in the Chair.l

Since the Pavment of Bonus Act was passed,
the Supreme Court has given two important
judgments, It struck down section 34(2)
which sought to give an almost impossible
gift, namely, that in the case of an esta-
blishment if the quantum of total bonus
paid or pay.ble to the employces in the base
year was more than the honus payable
under the provisions of the Act in the
accounting year, the employees would be
entitled to payment of bonue based on a
formula prescribed in that <ection and the
ratio which is also prescribed ir the formula
becomes irozen in respect of such establish-
ments.

This Supreme Court judgment did not
hurt the workers® interests, It only showed
that worhers' interests cannot be safecuard-
ed anyhow and somehow.

Now we come to the second judgment of
the Supreme Court which has called for
the Ordimance. Even the Statement of
Objects and Reasons appended to the Bill
does not say as to why the amendment is
being brought except to point cut that the
Supreme Court has held that the tax relief
on bonus will go entirely to the employers
and not to the employees. But this is pre-
cisely what the Bonus Commission wanted
to be done. Let me quote from the Report
of the Bonus Commission,

“The fixing of a certain proportion of
the available surplus (after meeting the
prior charges recommended by u<) to be
distributed as bonus, subject to 4 mini-
mum and maximum (coupled with an
arrangement for set-off and set-on) in the
formula which we recommend would
lead to an equitable result; we recom-
mend that this proportion should be 60%
The balance left with the concern would
be 407%; and this would be increased by
the saving in tax on bomus payzble. The
aggregate balance thus left with the in-
dustry is intended to provide for gratuity
and other necessary reserves, the re-
quirements of rehabilitation in addition to
the provision made by way of deprecia-
tion in the prior charge., the annual prr
vision required, if any, for redemption of
debentures and return of borrowings, pay-
ment of super profits tax. if any, and
additional return op capital.®
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It is worthwhile to quote from the Sup-
reme Court judgment of the 20th August,
1968, in the matter of Metal Box Co. of
India Itd., and its workmen and vice
versa, While discussing the tax liability,
the Supreme Court stated thay Parliament

“did away with rehabilitation as a
prior charge partly because there were
complaints that it was beine ill-used,
but partly also because it knew that the
sebate in the Income-tax Act on the
bonus paid would go to the employer
with which he could recoup the deprecia-
tion which would be larger than the one
allowed under section 32 of the Income-
tax Act.” The Supreme Court went on to
observe—

“In our view, it was for that reason
that Parliameny did not lay down that
bonus is to be deducted before comput-
ing the amount on which direct taxes
are to be calculated under section 6{c).
If Parliament intended to make a de-
parture from the rule laid down by
courts and tribunals that the bonus
amount should be calculated after pro-
vision for tax was made and not before,
we would have expected un  express
provision to that effect either in the
Act or in the Schedules.”

Let me briefly refer, Madam, to the
effect of the Ordinance on companies mak-
ing inadequate profits. In any case, the
company hes to pay 4 per ceny of the
wage bill as minimum bonus. And this
company might well pay the entire profit
by way of bonus and thereafter be in the
red. According to the Bill, the company
which hag saved tax on the bonus paid
will have to add next year the so-called
saving to the available surplus. This is
an injustice. Thercfore, 1 suggest that the
Bill at least bec amended to provide that
in a year in which the allocable surplus
is not enough (o pay more than the mini-
mum bonus, the provision of carrying for-
ward the tax saving to the next vyear’s
available surplug should not be applied.

May I also submit that now that the
Payment of Bonus Act is being amended,
why not do away with the minimum
bonus? Also why not 3 genuine effort be
made to define “Bonus”?

If at times T have expressed myself
forcefully, it is because I am fully con-
vinced that it is the Government of the
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day alone which cen uphold democratic
principles and extend social justice. T
am also convinced that there is unfortu-
nate pressure being placed on the Govern-
ment to do things in haste. Nevertheless,
T hope that with this present amendment
of the Bonus Act, the various questions
relating to bonus will be deemed to have
been settled by all concerned. Thank
you.

SHR1 D. THENGARI (Uttar Pradesh):
Madam, the Statement of Objects and
Reasons of the Bill states very clearly
that the Bill has been Wrought with a
very limited purpose, the intention of the
Governmeng beine that the available sur-
plus under section 'S should be so com-
puted that the amount of tax rebate accru-
ing to the employers on account of bonms
paid or payable under the Act, becomes a
part of the available surplus of the suc-
ceeding veor instead of the same going
entirely 1o the employers. A very limited
purpose hus been set forth and, therefore,
extraneous considerationg nead not have
been Mought in,

So far as the object of the Bill is con-
cerned, | wholeheartedly support it. Re-
garding the other points referred to by
our tiiend, Mr. Chinai, 1 want to state
that he is not correct in saying that bonus
is an  erwv-eratic payment. No. Bonus
assumes two characters. So long as therc
is 4 gup between the living wage and the
actual wuge, banus has the character of
deferred or supplementary wage. But
once the actual wage attains the level of
living wace. thep only bonus has the
charu.(t ot profit-sharing. Therefore, as
wage. dJoivited or supplementary, bonus
must be gven 1ils priority or precedence
over all other allocations. Therefore, now
thet he has referred to other points I want
to say thay mstead of bringing in this piece-
meal umending legislation, we should have
welcomed the Government to come for-
ward with 5 comprehensive amending Bill
in which 1his definition of bonus ought
to have been incorporated o~ deferred or
supplementary wage so Jony as there i
2 gap between the living wage and the
actual wage, secondly doing away with
the tampcting with the number of worker
employed for purposes of the applicatior
of the Act as well as doing away with the
ceiling of percentage of available surplu
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for purposes of distribution of bonus and '
in the same way granting to the workers the
right to go behind the balance-sheets of
their respective concerns and scrutinise the
profit and lovs accounts and also the pro-
priety or impropriety of the verious expen-
ditures incurred. 1In this fashion if a com-
prehensive Bill had been brought we would
have further welcome it. I would request
the Government to bring forward such a
comprehensive Bill.

oy Tt v Tag (Faere) cwm-
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@ 7 TR A g

SHR1 BANKA BEHARY DAS
(Orissa): Madam Deputy  Chairman,
though 1 am not satisfied completely with
the amending Bill that has been intro-
duced here, under the present circums-
tances I support this measure and oppose
the Resolution thet my friend from this
side ha, moved. Madam, there 15 yz mis-
conception still prevailing in this country,
particularly among certain sections of busi-
nessmen that bonus payment is something
like an ex-gratia payment. 1 would have
been very happy if by now, the industria-
listy of this country would have reconciled
to the position that bonus is, so to say, a
deferred payment to the workers or at
least that the workers have a right to
bonus because of the contribution that
they make to the cause of production in
this country. As long as this psychology
among the industrialists does not develop
in this country, 1 am afraid this psycho-
logy will create conditions of labour un-
rest ip this country. After so many years
when everybody has accepted the idea of
bonus, it is very wunfair on the part of
employers to g0 on tulking to us that it is
an ex-gratia payment as if they are doing
something out of mercy to the workers.
In this connection ¥ will only remind—
because it is so much rudimentary that T
ought not to have to rcfer to that but in
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view of certain ideas that have been aired
here I want to refer in this connection—
about the Bonus Commission report in
which it was mentioned “Ip the dispute
between the General Motors (India) and
the workmep adjudicated under the De-
fence of India Rules, Mr. Justice Chagla,
who is a Member of this House stated :

‘It is almost a universally waccepted
principle now that the profits are made
possible by the contribution that both
capital and labour make ip p particuler
industry and I think it is also conceded
that labour has a right to shaie in the
increased profits that are made in any
particular period’.”

There was no necessity for quoting this
but I wanted only to inform friends on
the other side who still believe in the old
idea that bonus is something which they
pay out of mercy which the workers in
this country do not earn. In this connec-
tion | am again constrained to state that
in spite of the fact that the Bonus Com-
mission szid about the calculation of the
available surplus, that 7 per cent, return
is enough, the Government succumbed to
the pressure of the industrialists of this
country and accepted that which only
one person in the Bonus Commission re-
commended. In this connection I want to
give some statistics because some friends
here always tell us that after the recession
the profits in the industries have gone
down to such an extent that they needed
all sorts of help for themselves. 1 agree
that when there was recession they need-
ed some help. But a recent survey, by
not any progressive political party, made
about 101 corporcte giants in the private
sector in this country shows interesting
results, The capital of each of those cor-
porate giants was more than Rs. 10 crores.
It has been found that for the accounting
period of one year ending 1967-68, the
profit after the tax was Rs. 102.78 crores
out of which the distributed profit was
Rs. 62.46 crores The gross profit as per-
centare of the total capital employed was
9.7 per cent. in 1967-68 as against 10.8
per cent, in the preceding year. So
in spite of even recession the gross profit
of all these big giants—these 1(¥l—came
down from 10.8 per cent., to 9.7 per cent.
A different picture is not emerging as far

[RAJYA SABHA]
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2¢ net return is concerned because we are
concerned with the net return as repards
the calculation of bonus. Thep I would
give this figure for the benefit of those
Members that the net return after tax on
shareholders’ money in the business stood
at 99 per cent, in 1967-68 as against 11.4
per cent, in the previous year. So in
spite of two years of recession the gross
profits or net return ceme down by a
hitle more than I per cent only. So all
the ¢ talks by the industrialists that they
have suffered a lot by recession or that
they have not enough profits to give to the
working class or that they cannot pay
bonus gre all nonsense. 1 want to impress
on you that in spite of recession in this
country all these 101 giants, having an
asset of more than Rs. 10 crores each,
earned a profit which wag much more than
the return tha; the Bonus Commission
even in their own report contemplated,
namely 7 per cent,

In this connection I want also to refer
to the conditions of the banks and the in-
surance companies beceuse the Bonus Com-
mission also went into the question of
banks and the insurance companies. You
will be astonished to note from the latest
report that all those insurance companies
in the private sector who had a paid-up
capital investment of only Rs. 11.65 crores
earned Rs. 9.24 crores which comes to
more than 80 per cent. All the insurance
companies earned a profit of more than
80 per cent. in 1966 when recession was
stalking this land and if you take the
banks the big 37 Scheduled commercial
bankg earned a profit and though their pro-
fits in 1965 and 1966 were the same, that
is, Rs. 15 crores, it increased to Rs. 16
crores in 1967. If you take the case of
the banks or insurance companies or those
of the great companies in this country, all
of them, in spite of recession in this coun-
try for the last 2 years, earned a profit
which was more than even the return that
the Bonus Commission contemplated. Io
view of those facts there is absolutely no
case for those persons to come and tell ns
that they have not enough money, that
they require more capital to be ploughed

back, etc. All this is nonsense, It has
no relevance to statistics and the docu-
ments produced in this country. I will

only pleed with the Minister that he
should again reconsider the position and
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try to implement the Bonus Commission re- |
port and not accept the Minute of Dissent
of one man who represented the business
class of this country and succumb to their
pressure and have the Bonus Act amended
accordingly. In view of all these I oppose
the Resolution and with one or two reser-
vations I commend the Bill with one
amendment to which I wish to draw the
ottention of the Minister. I want to give
retrospective effect because that was the
purpose of this Bill. Because of the Sup-
reme Court iaterpretation we had to re-
consider all those things but when that
was the intention of the Bill, I would
tather like that this should have effect
from 1966 instead of from 1968,

SHRI CHITTA BASU : I rise fo sup-
port the Biill and oppose the Resolution
moved by Shri Mohta. This House had
had the benefit of hearing the points of
view of the employers of this country in
regard to the payment of bonus through
Mr. Mohta and Mr. Chinai. We are as-
tonished to see that even to-day there is a
section of employers who refuse to accept
the established position regarding bonus
that bonus is a right earned by the workers
ofter strenuous struggle for years together
and they still want to make us believe that
bonus payment is nothing but ; generous
charity on the part of the employers them-
selves. But if we analyse the history of
the movement carried on for bonus and
the Bonus Act itself, we would agiee that
a long time ago even the Supreme Court,
by zccepting the application of the L.A.T.
Formula in a modified form, has establish-
od this very single fact that the workers
have a right to the bonus. Now the
question arises as to how that particular
right of the workers to the bonus cap be
implemented. Madam, zalthough there is
the Bonus Act today, I am constrained to
remark that the material conditions have
not changed to any very large extent with
regard to the payment of bonus even after
the enczctment of such 2 law. This I say
because there are lacunae in the Bonus
Act itself, as being enforced today. These
lacunae have found a place in the Bonus
Act because of the fact—as has been
pointed out by many—that the Govern-
ment did not act on the recommendations
even of the Bonus Commission in their
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modified the recommendations of the
Bonus Commission patently and obviously
(0 subserve the interests represented by
Mr. Mohta and Mr. Babubhai Chinai. So
this unilateral modification of the recom-
mendations of the Bonus Commission, and
the legislation—the Bonus Act—naturally
placed the working class in a position of
disadvantage, and that disadvantage, I am
constrained to remcrk, has not materially
improved the position of the working class
of the country in the matler of the quan-
tum of bonus paid to them. This is be-
cause, Madam, even under the existing
Act. the prior charges are computed in
such a manner that they swallow up most
of the profits, and out of the huge profits
only a frection is left as available surplus
to be distributed as bonus to the workers.
Again, s has also been referred to by
many friends here, the employers, wio by
this time have become sensitive to the
payment of bonus, manipulate their
accounts in such a way, calculate the basis
in such a way to find out the available
surplus, that the avaliable surplus some-
times gets evaporated, and if it has not
altogether evaporated_ it is so meagre that
it is nothing but virtual denial of the right
of the workers to bonus. Even today the
Bonus Act does not ensure the minimum
bonus to all the working classes; there
is still discrimination practised, and as you
know, Mozadam, there is the discrimina-
tion made between departmental workers
and non-departmental workers. And
varioug sections of the workers employed
in the public sector undertakings do not
enjoy the right to bonus even today. As
far as the quantum of bonus is concerned,
where the minimum bonus is paid, it is
not commensurate with the rise in prices,
the prices prevailing today. Precisely be-
ceuse of all these things during all these
years, the representatives of the workers in
the bipartite committees or tripartite com-
mittees or any other cownmittees, and in
the Indian Labour Conference have been
persistently demanding a revision of the
formula for the calculation of the quan-
tum of bonus  Therefare, Madum, the
question is whether the Guvernment have
made up their mind in ielation to the
fundamental question cof naving a new
formula in the matter o. the quantum ot
bonus to be paid od v o the working
classes in the country. But I want to
know specifically from the hon. Labour



1641 Payment of Bonus

[Shri Chitta Basu.]

Minister whether the Government have
by now come to any coaclusion with re-
gard to the persistent demand of the work-
ing classes in the country today for a re-
vision of the bonus formula itsclf because,
in the changed circumsturces, the for-
mula, as incorporated even in the Bonus
Act, does nmot meet the demand of the
workers. [ want to know very specifically
and categorically from the hon. Labour
Minister what is in the contemplation of
Government with regard to that funda-
mental and persistent demand of the work-
ing class in the country for a revision of
the existing bonus formula, for evolving a
new formula for calculation of the quantum
of bonus. I say this because you should
also bear in mind that a revision of the
existing bonus formula is necessitated be-
cause there is a constant widening of the gap
between a living wage, and the actual wage
today, and there cannot be any argument as
to why the Government should not find
out a device or mechanism to partially ar-
rest the constant erosion in the purchasing
capacity of the working population in this
country. Having regard to this fact I hold
the considered opinion that only in a com-
prehensive legislation in the matter of bonus,
based primarily on the recommendations of
the Bonus Commission, and also the sug-
gestions made by the representatives of the
Central trade union organisations, this
question can be effectively answered, As a
matter of fact, Madam, I myself introduced
a Bill about two years ago for amending
the Bonus Act, and the introduction of that
Bill for amending the Bonus Act by a pri-
vate Member should itself have, by this time,
awakened the Government of India to come
out with such a comprehensive Bill, so that
the question raised by us not only on the
floor of the House but in several bipartite
and tripartite committees could have been
considered too.

I would in conclusion fervently appeal
to the hon, Labour Minister to give proper
thought to this question raised by us and
come up with a comprehensive legislation
incorporating the suggestions made by us
also on the floor of this House.

THE T[EPUTY CHAIRMAN : Mr.
Mani. Please be very brief. You were not
here when I had called your name earlier.

[RATYA SABHA]
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SHRT A. D, MANI : Yes, 1 shal] be very
brief but 1 had left the House with the per-
mission of the Chair.

Madam Deputy Chairman, T am sorry 1
am pot able to congratulate the Minister for
Labour and Employment for bringing for-
ward this Ordinance before the House in the
form of a Bill because, in my view. this Bill
is a negation of a decision taken by Parlia-
ment when the Payment of Bonus Act was
considered in great detail. At that time the
Payment of Bonus Act was based on the re-
commendations of the Bonus Commission_
And it was the recommendation of the
Bonus Commission that the rebate that an
employer gets in respect of taxes <hould be
available to him. 1 can quote relevant
paragraphs from the report of the Com-
mission but my time is short. It was on
that basis that Parliament gave its assent
to the Payment of Bonus Act. Now,
Madam, a decision which negates an earlier
decision by Parliament <hould mot have
been taken by Government in the form of
an Ordinance. Tt should have been the
subject of a full-dress discussion in both
the Houses of Parliament. Madam, I have
cot a bunch of clippings of the discussion
that took place on the Payment of Bonus
Bill at that time, and there is not one sug-
gestion made by any workers’ representa-
tive that the tax rebate that one used to get
under the Act should be taken away—TI
have tricd in vain to find out even one sin-
gle instance of such a claim beinrg made. In
any case the tax benefit that an employer
gets is used by him very often in spite ot
the examples quoted by some of our Mem-
bers here of the bonus shares issued is
used by him generally for the rehabilitation
of machinery. It is well known to the
House that the amounts given for deprecia-
tion, for rehabilitation of machinery, under
the Income-tax Act zre not adequate, be-
cause machinery prices are going up every
day. and it has been the only little con-
cession that an employer was getting. Now
I would like the hon. Minister of ELabour
toi lay on the Table a report on the working
of the Payment of Bonus Act. There has
been considerable litization even in regard
to payment of bonus and in régard to pay-
ment of minimum bonus which is more or
less unheard of in any other part nf the
world, I have been trying to ask friends
from other countries whether they are under
law compelied ...



1643 Payment of Bonus

SHRI S. R. VASAVADA :
Luropean countries.

In East

SHRI A. D. MANI : They may give it
in Eastern FEurope bul not in Western
LLurope.

What is the idea of bonus? It has never
been defined amywhere. Madam, I feel...

SHRI ARJUN ARORA (Uttar Pradesh):
It has been defined by the LAT as early
as 1950,

SHRI A. D. MANI : The LAT formula
was a much better formula from the point
of view of the workers,

SHRI ARJUN ARORA : No, no. A
definition of bonus was given by the Labour
Appellate Tribunal bonus was defined as an
effort to fill the gap between the existing
level of wages and the living wage. He said
that bonus has not been defined, So I am
telling him that it was defined in 1950 and
nobody has challenged it,

SHRI A. D. MANI : Madam, it was an
obiter dictum of the Labour Appellate Tri-
bunal.

SHRI ARJUN ARORA : Madam, it is
not ap obiter dictumn, He is trying to mis-
lead the House.

THE DEPUTY CHAIRMAN : T will
give you a chance, Let him continue.

SHRI A. D. MANI : Madam, the main
point is this. If a minimum bonus is to be
paid by concerns which are in the red cons-
taptly how are those concerns going to find
the money to pay ? This minimum bonus
has borne very harshly on these medium
and small scale units, Of course I am not
one of those who says that no bonus
should be paid to the workers but when a
far-reaching decision of this sort.. .

SHRI JAISUKHLAL, HATHI : Even
Babubhai does not say so,
SHRI A. D. MANI : ... is taken by

which the tax benefits given to the em-
ployers by Parliament is taken away, it is
time that there should be rethinking about
the principles on which the Bonus Act has

been passed by Parliament.
LI9RS/69—7
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Madam, I would like to make one more
suggestion only because I said I would not
take more time, and that is this. The Pay-
ment of Bonus Act was passed four years
ago if 1 am not mistaken. It was challeng-
ed in the Supreme Court and the Supreme
Court held that the payment of minimum
bonus was legal by a majority judgment but
[ feel that sence .

SHRI S. R. VASAVADA : Not majo-
rity; unanimous.

SHRI A. D. MANI : About other sec-
tions, section 33 and 34 there was difference
of opinion,

In view of the fact that the Payment of
Bonus Act has been in operatiop for the
past three or four years the time has come
for the Government to have tripartite dis-
cussions again on the question of the bonus
formula. Of course it will take some time,
The Bonus Commission took four years to
finalise its recommendations and it may
take two or three years for this matter to
be considered again but I would have liked
a wholesale reconsideration of the matter
rather than a piece-meal legislation in the
form of an ordinance which, as 1 said, goes

contrary to the decision taken by Parlia-
ment.

SHRI SHEEL BHADRA
(Bihar) : Certainly not.

YAJEE

SHRT JAISUKHLAL HATHI : No, no.

SHRI A. D, MANI : 1 will read out
from the Report of the Bonus Commission.
This is para 12.1.

SHRI JAISUKHLAL HATHI : I know
that,

SHRI A. D, MANI : This is what it
says

“The fixing of a certain proportion of
the available surplus (after meeting the
prior charges recommended by us) to be
distributed as bomus, subject to a mini-
mum and maximum (coupled with an
arrangement for set-off and set-on) in
the formula which we recommend, would
lead to an equitable result and we re-
commend that this proportion should be
60 per cent. The balance left with the
concern would be 40 per cent; and this
would be increased . ..
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I want Mr, Yajee to note this.

*. .. by the saving in tax on bonus
payable. The aggregate balance thus left
with the industry is intended to provide
for gratuity and other necessary reserves,
the requirements of rehabilitation in ad-
dition o the provision made by way of
depreciation in the prior chaiges, the
annual provision required, it any, for
redempt.op of debentures and rctuin of
borrowings. ..”

1t was on the basis of this recommenda-
tion unanimously made by the Bonus Com-
mission.. .

SHRI BANKA BEHARY DAS : But
why do you forget about 7 pet cent? One
put you want to criticise while the other
part you want to accept.

SHRI A. D. MANI : I have understood
yvour point. I say this question of 6 per
cent on working capital requires to be re-
considered. But let us reconsider the whole
thing and not make a piecemeal legislation
in the form of an ordinance, I[f we want
to do it let us do it. It may be six per
cent return on working capital is high.

SHRI BANKA BEHARY DAS : When
you aceept one thing, you must accept all
the others also which you are not doing.

SHRI A. D MANI : 1 am prepared to
reduce it to 4 per cent, As recommended
by the LAT you reduce the interest on the
worhing capital. I am prepared for that.
But what [ say is, don’t take away the sur-
plus given to the employers by the Bonus
Commission itself and which has been ap-
proved by Parlament. It was oun that basis
that we accepted the Payment of Bcenus
Bill without much controversy.

Madam, these are the suggestions I want-
ed to make in regard to this Ordinance.

THE DEPUTY CHAIRMAN :
Arjun Arora, very briefly.

SHRI ARJUN ARORA : I will be very
brief, Madam. I am provoked to say cer-
tain things because of the approach based
on ignorance of my hon, friend, Mr. A. D.
Mani, who is usually very well informed.
In this matter of bonus, being a small em-
ployer himself. .,

(Interruptions),

Mr.

[RAJYA SABHA]
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THE DEPUTY CHAIRMAN :
let him continue.

Please,

SHRI ARJUN ARORA : Madam, bonus
was at one stage, perhaps in the 19th cen-
tury, considered as ap ex gratia payment.
My friend, Mr, Mani is stil} living in that
period when bonus was considered as an
ev gratia payment, [ may tell him that
even before the country won its indepen-
dence in 1947 the learned judges of the
High Court had recognised bonus as a
right ot the workers. Now if that is a right
the question is how that right is to be en-
forced. Mr. Mani in his igrorant manner
argued that bonus has not been defined but
he relics upon the LAT formula, The LAT
gave its famous LAT formula in its first
decision in 1950 wherein the concept of
bonus was properly defined by the LAT.
They repeated that bonus is a right. Defin-
ing bonus they said it is an attempt to fill
the gap between the existing level of wages
and the living wage and they said that as
fong as this living wage standard is not
achieved the payment of bonus is an obli-
gation, Now even Mr. A. D. Mani, a
member of the Liberal Federation once upon
a time, will not argue that the living wage
standard has been reached by any worker in
this country. So according to the LAT de-
cision bonus continues to be paid and an
effort continues to be made to fill the gap
between the existing level of wages and the
living wage standard,

SHRI BANKA BEHARY DAS : Mr.
Arora, I am not disturbing you but I just
want o point out that according to that
decision even if a living wage standard is
attained then also the bonus is to be paid.

SHRI ARJUN ARORA : I am coming
to that.

SHRI A. D. MANI : He has forgotten
that.

SHRI ARJUN ARORA : I have not for-
gotten that. I want to make my points
one by one and not jumble them up like
your editorials.

They also said that bonus is the share of
the workers for the contribution that they
mahke to the profits of the concern. So as
long as the workers continue t¢ make a
contribution to the profits of the concern
bonus remains a right according to that
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famous formula, Mr. Mani and several
others of his way of thinking are worried
about the minimum four per cent bonus.
Now, that minimum four per cent bonus
has to be considered in the light of the fact
that according to the Payment of Bonus
Act itself it has to be set off and set on,
In case a concern makes loss and is com-
pelled under the law to make a four per
cent payment of bonus and next year or in
subsequent years it makes profits, the
amount that it disburses in case of loss as
bonus has to be deducted. So, four per cent
minimum bonus is only an advance instal-
ment of the bonus which will become due
one day in terms of the LAT formula.

The LAT formula introduced many novel
things. It introduced the concept of rehabi-
litation, which meant that nobody will pro-
perly get his share of profit as bonus. The
Bonus Commission and this House, when it
passed the Payment of Bonus Act, did not
accept the concept of Rehabilitation. Ins-
tead, the Commission gives an additional
percentage of profit from 6 per cent to 7 per
cent on the capital. So, the concept of reh-
abilitation has gone and that way the LAT
formnla has been modified. The present Bill
has become necessary because of something
introduced by that very well known and
usually liberal Judge, Mr. Gajendragadkar,
in the ACC cuse. Giving his decision in
the ACC case as the Chief Justice of the
Supreme Court of India, he introduced the
concept of notional taxes. While nobody
objects that the taxes actually paid should
be deducted from the surplus, available
surplus, the Supreme Court, in the ACC
case about ten years ago, introduced the
concept of notional taxes. Whereas they
do not pay taxes, whereas the actual assess-
ment of taxes on a company may be much
less, the notional taxes may be hich. While
the Government in the shape of taxes gets !
much less, much more is deducted from the
money available to be shared by workers
because of the concept of notional taxes.
That is why this amendment has become
necessary. As a matter of fact, when the
Payment of Bonus Bill came tefore this
House, the Government and the Parliament
did not want the concept of notional taxes

to remain. But it appears there was some
defect in drafting which has led the Sup- !
reme Court to conclude that notional taxes
can still be taken into consideration.
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I welcome this Bill because it puts an
epd to the concept of notional taxes. As far
as this four per cent minimum bonus is
concerned, unfortunately, the minimum has
a tendency to become the maximum. Many
employers who make a profit, instead of
giving a higher bonus, insist on paying four
per cent, which is the minimum, The resaolt
is that industrial disputes, which the Pay-
ment of Bonus Act sought to avoid, conti-
nue because of the shortsighted policy of
the employers who, in spite of making pro-
fits which would justify a higher bonus,
insist on payiog only four per cent, the legal
minimum, The disputes remain and the
result is that those disputes are decided in
accordance with the LAT formula which
the Act embodies. So, this new thing of
notional taxes, which was not there in the
formula as embodied in the Act but was
agaip introduced by the Supreme Court,
must go.

With these words, Madam, ¥ am very
brief and [ support the Bill,

SHRI G. A. APPAN (Tamil Nadu) :
Madam Deputy Chairman, I have only to
submit to this House my views on the
economic principles and the factors of pro-
duction to show how far the Bonus Act or
the amendment is valid. 1 come here to
support the cause of the consumers. It is
really unfortunate that the earlier econo-
mists, whoever they may be, failed to take
into account the fifth factor of production,
namely, the consumers. It is also unfor-
tunate that neither the capitalist employers,
nor the employees, nor the Covernment
have taken into consideration the impor-
tant role that the consumers play. Con-
sumers are the pivotal point of all produc-
tivity and national income. Their impor-
tance has been miserably misunderstood or
ignored to be recognised. Let the capitalist
or the employer put ir any amount of
money. Let the employees contribute much
to productivity. Unless the consumers con-
sume the products, or services, how can
there be any scope for further development
or expansion of capital ? It is not possible.
So. the deciding factor, the fifth factor of
production, is the consumer. The capitalists
and the employers want more money. Peo-
ple who finance money want more interest.
People who work want more wages. All
right. The Government also begin. to do
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meddling and muddling and it acts like a
boomerang. We have been seeing that the
Government in the past have not been soO
rational in their labour legislation. It is
brought forward under dJuress, under coer-
cion or it shows escapist tendencies. They
have been trying to yield to the pressures
either of the capitalist employers or the
employees, without caring at all for the
main pivot, the consumer. He is to utilise
the services or the products accruing there-
from. As such prices have been rising.

SHRI KESAVAN (THAZHAVA)
(Kerala) : Is it the view of the DMK?

SHRI G. A, APPAN : 1 am speaking to
the House. I am speaking about the econo-
mic view of the nation. I stand here to say
that T am a nationalist and my submission
to this House is in the larger interests of
the nation and not of anybody’s cause, 1
do not think our party also would be anti-
national, as most of the fascist, selfish
labour leaders would like to be. That is
what I say. Let me pot go further into
the matter. Let me resume my speech. In
this connection, unless the interest of the
consumer is taken into consideration, con-
sultat.ons are made in future op these eco-
nomic, industrial and labour policies and
sufficient representation is given to the con-
sumers also by starting at every village, at
every block, at every taluk, district, State
and at the pational level, an institution of
consumers’ panels, you cannot solve the
problem. Of course, with the help of the
consumer panels and consumer organisa-
tions in Delhi, a cosmopolitan city, the wo-
men folk have brought to bear a very
rational and salutary effect on the economic
side -aud on the merchants, who have been
trying to make more profits at the cost of
other national interests.

4 PM,

In this connection, Madam, may I submit
to the House this thing ? 1 do not agree
also with the judement of the Supreme
Court. (Iaterruption) Yes, T do not agree.
I have a right to say that, I shall be able
to demonstrate to the whole nation that the
pivotal point of all economic productivity
and pational income throughout the world,
not only in our country but throughont the
world, is the consumer whose interests have
not been taken into consideration all this
time by any of the economists or others.

IRAJYA SABHA]
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SHRI ARJUN ARORA : Everybody
produces including the consumer ?

SHRI G, A. APPAN : Simply because
the Supreme Court has made an observation
that it was considered necessary to amend
section 5 of the Payment of Bonus Act,
1965, this amending Act comes in. Any-
how, Madam, what is bonus? For the labour
put by the labour there is the wage. For
the increased level of expenditure there is
the D.A. But the bonus should be an item
of additional remuneration, Jt might be
the right of the employees but honus should
be based on some rational principle. It
can be only to a limited extent, not 10 per
cent or 15 per cent or 20 per cent more
than what they are entitled to. The profit
also should be shared. The bonus can be
a check on the greediness of the employers.
They want more profit, and 1 request all
the employers, industrialists and business-
men to arrest the level of price increase, so
that the labourers may not clamour for
more, so that there might be more of pro-
ductivity.

SHRI M. K. MOHTA : Madam, the
first point’that I made in my opening speech
was that it was not fair on the part of
Government to bring this legislation in the
form of an Ordinance. Tt is a discourtesy
to Parliament and I hope that the hon.
Minister would assure the House that unless
a situation of grave emergency exists no
such measyres would be brought by pro-
mulgating Ordinances,

As to the subject-matter of the Ordinance
itself one hon. Member quoted figures of
profits and losses of 101 giant concerns.
In this connection I would like to submit
that it is not only the giant concerns which
are concerned in the payment o bonus but
hundreds or indeed thousands c¢f small and
medium-scale concerns also whose profits
and losses seem to have escaped the Mem-
ber’s attention. Then again, if the profits
of the concerns, whether they are giant or
non-giant, are high, it is perfectly all right,
because 60 per cent of the available sur-
plus is going to be distributed to the labour
I any case. So whether the insurance
companies make high profits or giant con-
cerns make high profits, it should be a mat-
ter which should be welcomed rather than
commented upon in the fashion that it was.
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Paxmen; I .

The real point 15 not whether high profits
are made or not. The real point is whether
after paying the bonus and after carrying
lorward the tax rebate on the bonus for
payment in the next year, <ufficient re-
sources would be left with the industrial
conceins for the purpose of rehabilitation.
This point of rehabilitation was specifically
mentioned by the Bonus Commission and
by the Supreme Court. The return that is
Allowed on capital and reserves as prior
charge, namely 8% per cent ard 6 per cent,
1s barely suflicient as return on the capital
invested. The rate of returmr is even lower
than the rate of interest charged by Gov-
ernment financial institutions on secured
Joans., ¥ the industrial concerns are left
with insufficient resources for rehabilitation,
it does not require a very high degree of
imagination to visualise what kind of state
the Indian industry would be in after a
period of time,

Another Member raised the question of
continuing litigation in spite of the passing
of the original Bonus Act. The litigation
is continuing not because of any lapse on
the part of the employers but because by
and large the workmen, the employees are
not satisfied with the amount of bonus cal-
culated as per the provisions of the Act
itself. Whenever it suits them, they apply
the formula laid down by the Act. When-
cver it does not suit them, they simply say
that the quantum of bonus is not accept-
able to them, and Ilitigation and labour
unrest continue,

The two/ other points that were raised
by me earlier were that in cases where bonus
is paid to such an extent thaj it is even more
than the total profit made by the company,
because 4 per cent minimum has to be paid,
in such cases there is no tax liability and the
whole notior of tax saving on the quantum
of bonus is purely imaginary. In this
particular case a great hardship would be
caused to industrial employers if the imagi-
nary tax-saving is again carried forward to
the next year and 60 per cent of that is
sought to be distributed to the workmen.
Thank you.

SHRI JAISUKHLAL HATHI : Madam,
T am thankful to the hon. Members who
have given support to this measure. I am
only sorry that Shri Mohta, Shri Babubhai
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Chinai and Shri Mani tried to blame the
Government for bringing this piece of legis-
jation and also for promulgating an Ordi-
mance. I only hope that after heating the
speeches from different sections of the House
they will realise that what the Government
has done is the bare minimum. which
should have been done, but for which there
would have been industrial unrest, It is
not the Government alone that was think-
ing that this kind of unrest was brewing and
that it might flare up at any time. Of late
the trade unions have renewed their agita-
tion against the Payment of Bonus Act
which was enacted only in 1965. Memo-
randa and resolutions are being submitted to
the Government of India demanding that
the Act be amepded forthwith in the
interests of industrial peace. This is a
statement which T am teading from a pam-
phlet which T have just -eceived : “The
Bonus Act; an Objective Assessment”,
written by the Employers Federation of
India. I am asking the Employers Federa-
tion of India, Mr. Mohta and those who are
opposed to this, what did they do to avert
this industrial unrest ? 1Is it only by blam-
ing the Covernment that the industrial un-
rest coultd have been avoided or could it
have been avoided by inaking a  gesture
whereby you come forward and find out
a formula and satisfy the workers ? If that
is not done, T am afraid that even those
gentlemen, those who are in the House and
others also, we will lead them to think that
the employers are not willing to pay the
fair share of the bonus to which the work-
ers are entitled. That will create a sort of
lack of confidence among the workers to-
wards the employers. a fact which I would
always like to avoid. I would like that
there should be a feeling of confidence, a
feeli'ng of mutual trust between the em-
ployers and the workers. But if every pro-
gressive measure or any measure which aims
at giving what is due to the workers is be-
ing opposed, I am rather doubtful whether
this kind of good industrial relations would
exist. ¥ am therefore appealing to Mr.
Mohta even at this stage—it would be good
gesture—to withdraw this Resolution which
he has moved, even if they have not been
able to do anything clse.

x

And what is the argument now? The
only argument is that Parliament had given
this rebate for rehabilitation,
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Parliament has passed this Act, the Gov-
ernment has gone behind this, the Bonus
Commission had also given it, the Supreme
Court has dope it. And why do you do
all this? Now, what has the Bonus Com-
mission done and what did Parliament or
the Government do? Under the Bonus
Commission’s recommendations, as has been
pointed out by Shri Vasavada, Shri Arora,
Shri Banka Behary Das and all those who
have spoken, they gave only two taxes for
deduction, the Income-tax and the super-
tax., The Act went further and made pro-
vision to deduct all the taxes, direct taxes,
now and in future, The Act of Parliament
gave 8] per cent on equity capital as
against 7 per cent recommended by the
Bonus Commission. On reserves, whereas
the Commission gave 4 per cent.. Parlia-
ment gave them 6 per cent deduction. The
Bonus Commission did not give anything
for development rebate; Parliament and the
Act did give development rebate. We
wanted to develop. The Bonus Commis-
sion decided that they were not giving re-
bate for rehabilitation because they had
thought that otherwise sufficient amount
would not have been available to them.
But put on the one side what thc Bonus
Commission gave; put on the other side
what the Act gave-—7 to 8% per cent; 4 to
6 per cent; development rebate which was
not recommended by the Commission and
this is nearly 6 per cent—all the taxes.
Having regard to them. there was no need
for providing for separate rehabilitation,
The argument of the Bonus Commission
was quoted by Mr. Mani and all others who
said that they have specifically said that
these tax rebates should go to the employ-
ers because that would mean sufficient re-
habilitation amount with them. Now, this
is what Mr. Mani also said : Parliament
having taken a decision, why do you do it?
He said, no worker had asked that this sort
of rebate should go to the workers, Now,
it was not that the workers had to claim
because the Act wanted that the tax which
the employers actually paid has to be de-
ducted and therefore there was no need for
the workers to bring an amendment. But
an amendment was brought forward by a
Member, Mr. Dandekar, He actually want-
ed that instead of the word ‘is’, the words
should be ‘would be’. I will not trace that
part, I will confine myself to the other part

[RAIYA SABHA]
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of the amendment. The

reads :—

present clause

“subject to the provisions of section 7,
any direct tax which the employer is
liable to pay for the accounting year in
respect of his income, profits . . .”

Now, the wording is . . . the employer is
liable to pay ... and he wanted that
instead of ‘is’, it should be ‘would be’, so
that it should be notional and not actual
tax. Now, when this amendment was moved,
the then Labour Minister, Shri Sanjivaiva,
said :

“Regarding the other point about the
tax concessions obtained on bonus paid,
we have considered that point also. , .

Concessions which T mentioned earlier,
five concessions, which have not been given
by the Bonus Commission,

“Having given so much concession for
improving the industry, we thought that
this may not be allowed for the manage-
ment. Therefore, I am not in a position
to accept this amendment.”

Now, the intention of Parliament in re-
jecting the amendment was very clear that
this tax rebate is not to go to the employer.
It is very clear. The word is 4s’ and that
was interpreted by the Supreme Court
which said that the past Act was this, and
said—

“If Parliament intended to make a de-
parture from the rules laid down by
courts and tribupals that the bonus
amount should be calculated after the
provision for tax was made and not be-
fore, we would have expected an express
provision to the effect cither in the Act
or in the Scheduled.”

Mr. Chinai said that the Act or even the
Statement of Objects and Reasons of the
present Bill nowhere mentioned about this.
I am only sorry, he has not fully read it,
It says—

“As a result of the decision of the
Supreme Court, the tax relief on bonus
will go entirely to the employers and pot
to the employees. It was considered
necessary to amend section 5 of the Pay-
ment of Bonus Act in order to carry
out the intention of the Government that
the available surplus under that section
should be so computed that the amount
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of tax rebate accruing to the employers
on account of bonus paid or payable
under the Act, becomes a part of the
available surplus. . .”

1t is mentiomed here. Therefore, it is
nothing new that we are doing. What the
Government is doing today is actually to
put an express word, which the Parliament
has given a seal to, when this Act was pass-
¢d. So, to blame the Government and to
say that the Government has gone behind
the recommendation of the Bonus Com-
mission, behind the Act which was passed
by Parliament and that it is trying to change
the decision of Parliament by an Ordinance
and that it is taking a step, which Mr.
Chinai said was undemocratic, is not right.
He went even further and said that he
wanted the Prime Minister to come here
&nd make a public declaration that this
power which vests with the Government of
issuing an  Ordinance will not be used
henceforward, implying thereby that this
power has beer wrongly used.

SHRj] BABUBHAI M. CHINAI :
can use it only in an emergency.

SHRI JAJSUKHLAL HATHI : That
means, in this case it has not been used.
I was rather surprised at this—Mr, Chinai
saying this. I can understand Mr. Mohta
saying it; it is his duty. And although he
may not have any argument, he may have
to argue from one side, the other side or
any side. But Mr, Chinai also had done it.
A person who has been attending the tri-
partite labour conferences, the committees,
the international organisations, does he not
know what bonus is or what the concept of
bonus is? All my friends on this side,
Mr. Vasavada and others, they have ex-
plained. I thought he knew it, but per-
haps he conveniently forgot it. Anyway,
I only hope : even now, at this stage, let
there be no opposition, even formal or
insincere opposition. But nobody knows
that his opposition is insincere. But it will
be considered a sincere opposition on the
part of the employees.

SHRI CHITTA BASU : Our support is
very sincere.

SHRI JAISUKHIAL HATHI:. Your
support is sincere, and I think you very
much for all the speeches, for the sincere
support. Bven I do not want that in-
sincere opposition; nobody will know
whether it is sincere or insincere.

You
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This pamphlet has been published and
given to me last night saying that these ate
the disadvantages. The workers are not
very much educated. Their leaders like
Shri Vasavada or Shri Banka Bchary Das
or Shri Chitta Basu might advise the
workers that whatever is given, let us take
it and let us be content with this, Later
on, we shall see.. . (Interruptions) 1 do
not think that you are so sober. I do not
expect it. But even then, the workers will
fcel that the employers are unwilling.
And if they want a single pie, they will
not get it. Why ? What is this considera-
tion ? I may give an instance as to what
it comes to. Now when you assess, you
make this notional income-tax. Supposing
a company makes a profit of Rs. 30 lakhs,
then the assessment is SO per cent as in-
come-tax or Rs, 15 lakhs, On that, the
allocable surplus is Rs, 9 lakhs. Now
when the actual assessment is made, out
of the profit of Rs. 30 lakhs, Rs, 9 lakhs
is paid as bonus and on the balance of
Rs. 21 lakhs, the income-tax is Rs., 10%
lakhs. At first it was calculated as Rs. 15
lakhs.  So, Rs. 4% lakhs is net gain for
them.

Then Mr, Mohta raised the point about
imaginary tax Hlability,. Now if a com-
pany makes loss, than there is no income-
tax ca loss. Income-tax comes on'y when
the company makes profit, Thezefore,
there is no question of tax rebate to bunus
when a company is making loss. Thcre-
{ure, there is no imaginary tax rebate,
And T do not think he need be afraid of
any imagination. There are certain things
which come out of imagination.

SHRI CHITTA BASU : What about my
point ¢

SHRI JAISUKHLAL HATHI: So far
as you are concerned, you want retrospec-
tive effect. Now that question we have
considered and in fact, we have given
retrospective effect from 1968. We have
been discussing this question at the tri-
partite conference also, and I do not think
we can reopen it. Reopening will mean
again opening the flood-gate of litigation.
T would advise that let us be satisfied with
this. Otherwise, reopening of cases will
mean litigation which we want to avoid.
So I oppose the Resolution of Mr, Mohta,
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SHRI M. N. KAUL (Nominated) : One
clarification. The hon. Minister’s speech
has been more intricate than any argument
before the Supreme Court, T think if he
appears before the Supreme Court he will
win all cases, The upshot of all this, so
far av 1 have been able to gather, is that
the Supreme Court judgment has been
nullifiecd. The hon, Minister has stated
what the intention was when the measure
was before Parliament. But the Supreme
Court says that express words were not
used to carry out that intention. The
Supreme Court, in fact, interpreted the in-
tention of Parliament contrary to what the
Government stated in the House at the
time. Now the Government brings for-
ward the plea of honesty, and nullifies the
Supreme Court decision, they say they
want to stick to their own interpretation,
their own statement of policy made in
Parliament. I am not attributing any
blame; T want to be clear on that. So the
moral is, it is bad drafting. This is what
constantly gets us into trouble. If the
drafting of the legislation were more care-
ful, we would not get into trouble with
Parliament or with the Supreme Court,

SHRI JAISUKHLAL HATHI: I do
not think it was intricate. My friend has
understood what I said. Therefore, there
is nothing like intricacy.

THE DEPUTY CHAIRMAN ;:
question is :

The

“That this House disapprove the Pay-
ment of Bonus (Amendment) Ordi-
nance, 1969 (No. 2 of 1969) promul-

gated by the President on  the 10th
January, 1969.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question is :

“That the Bill further to amend the

Payment of Bonus Act, 1965, be taken
into consideration.”

The motion was adopted,
THE DEPUTY CHAIRMAN: Now

we shall take up clause by clause conside-
ration of the Bill,
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Clane 2—Amendment of scction 5

SHRI M. V. BHADRAM : Madam, I
move ;

2. “That at page 1, line 9, for the
figure ‘1968’ the figure ‘1967" be substi-
tuted,”

3. “That at page 1. line 13, after the
words ‘equal to’ the words ‘one and
a half times” be inserted.”

4. “That at page 1, line 16, for the
words ‘the immediately preceding’ the
word ‘that’ he substituted.”

5. “That at page 2. line 3, the word
‘preceding’ e deleted.”

SHRT M. K. MOHTA:
move :

6. “That at page 2, after the line 6, the
{ollowing further proviso be inserted,
namely :—

‘Provided further that where the
employer has paid or is liable to pay
a minimum bonus for four per cent
due to absence or ipadequacy of
available surplus in the immediatety
preceding accounting year, or where
the employer has paid or is liable to
pay bonus in excess of the amount
payable by him according to the
provisions of this Act by virtue of
any agreement between the employer
and his employees, in the immediately
preceding accounting year, the avail-
able surplus in respect of any account-
ing vear shall be gross profits for that
year after deducting therefrom the
sums referred to in section 6.””

Madam, 1

The questions were proposed,

SHRI M. V. BHADRAM : Madam, 1
have four amendments to clause 2. My
first amendment is that this should come
into force in respect of the accounting year
commencing on any day in the year 1967,
instead of 1968. All disputes regarding pay-
ment to be made for 1968 are still pending;
they have not closed. Therefore, I want that
the existing cases also should be covered by
the amendment. {f it is 1968, then it
applies to the future only. ie. payable in
1969 or 1970. So, if you have 1968, the
existing cases will not be covered. N
therefore, want that it should be 1967, so
that it will cover all the existing cases.
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As regards the second amendment, as
already stated, the amount should be one
and a half times, not 60 per cent; it comes
to 120 per cent. So the employers should
not be given that 40 per cent. The entire
amount should go to workers, because the
cmployers have already pot s¢ many con-
cessions.

With regard to my third amendment,
probably if the Act is not amended in
this way, this might again go to the Sup-
reme Court and again we may have a slap,
because the tax rebate that is given in a
particular accounting year is to be added
to the next accounting year. It means
that a worher who is in service that year
will not get it, but s worker who is in
service in the next year will get it. It is
illogical to have that and so it should be
“.... for that accounting year” and not
“the preceding accounting year.”

The last one is the same thing, There-
fore, T request the hon. Labour Minister to
accept at least two of the amendments.

SHRI M. K. MOHTA : Madam, per-
haps I have not been able to make myself
very clear when I talked about the ima-
ginary tax liability and the carry-forward
to the next year. I would like to make it
clear by an example. Supposing the profit
of a company is Rs. 1 lakh, the notional
tax would be Rs. 50,000. Now, suppose
at the rate of 4 per cent, which is the
minimum bonus payable, the bonus paid
to the employees is Rs. 2 lakhs.  Natu-
rally the profit of Rs, 1 lakh is now con-
verted into a 'oss of Rs. 1 lakh. But
according to the provisions of this Bill,
the notional tax amount of Rs, 50,000
would be carried forward to the available
surplus of next year and 60 per ceat of
that, viz.,, Rs 30,000 will again be distri-
buted to the workers. Now this is pa-
tently unjust and unfair,

The other point in my amendment is
that supposing the quantum of bonus, by
applying the formula of thg Bonus Act,
comes to 5 per cent of the wages, namely,
Rs, 1 lakh and instead of Rs. 1 lakh 10
per cent of the wages, i.e. Rs. 2 lakhs are
paid to the workmen by mutual agreement,
then according to this, the tax benefit on
Rs. 2 lakhs, ie. Rs. 1 lakh, will be carried
forward to the next year and Rs. 60,000
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will again be distributed Now this is an
unjust and unfair burden on the employgrs
for their magnanimity, for their over-
generousness. This is my submission.

SHRI D. THENGARI: By way of
clarification, ¥ want to ask ome question.
I quite appreciate the point that giving re-
trospective effect may be opening the
Pandora’s Box. But the hon. Minister
must have consulted the Law Minister on

this point as to how to cover the present
pending cases.  This is the main point.

SHRI JAISUKHLAL HATHI: So far
as the first point is concerned, in fact 1
myself have examined and thought of this,
whether we can do it from 1967 onwards,
but I understand that it will lead to many
complications. Many cases might have
been settled or many cases where bonus
was given, may not have been pending
Then, all those questions will have to be
reopened if we want to be just to all the
workers. Those who accepted bonus, did
not raise the dispute because they thought,
“This is an Act, this is the interpretation”.
Therefore, that will lead to further com-
plications, otherwise, I myself thought of
it Then about Mr. Bhadram’s second
amendment, the provision as it is, is fust
consistent with the scheme; as it is, the
allocable surplus is 60 per cent and 40
per cent. They have had it. But now
at present we cannot change it Then, so
far as Mr, Thengari’s point is concerned,
for the accounting year 1968 they will all
be covered under this new legisiation. . .

SHRI M. V. BHADRAM - No, no.

SHRI CHITTA BASU : The question
is about the pending cases of 1967.

SHRI JAISUKHLAL 1iVIHI: If they
are for the accounting ycar 1968, then
only they will be covered. not the cases
of 1967. (Initerruptions) Then. Mr,
Mohta had one or two amendments. Mer.
Bhadram also said one more thing that
for the same year some other workers will
have it. That point also we have consi-
dered. If we were to do it for the same
year, very often it happens that income-
tax is not fully assessed in the same year.
Tt may go to the next year also sometimes.
Now what is done is that when they pre-
pare their receipts they calculate the
notional tax as 15 lakhs out of a grose
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profit of 30 lakhs. When they actually
make the assessment it will come. Now,
at that time it may be that in the same
year this assessment may not have been
made, and therefore, we do not know
what actually this rebate was. So, by
and large, in some cases they get this
year, some next year and so on. Ultima-
tely it will go on in a cyclic system, first
year, second year, third year, like that.
In the same year it may not be possible
to have the complete picture. That is the
whole idea,

Mr, Mohta raised one point. He has
two amendments imaginary and the no-
tiopal tax. Here I said that if there is a
loss, only then the 4 per cent has to be
paid. If there is a marginal case, that
is a thousand or two thousand rupees only,
I do not think we can evolve a formula
which again will be a sample formula.
How will you do it? On what Dbasis?
When you say it is marginal, what will
be that marginal ? That will lead to com-
plications. So far as the agreement and
magnanimity, the generosity of the em-
ployer which he said, etc. are concerned,
when they have entered into an agreement
liberally, magnanimously and generously,
why should they suffer ? This magnani-
mity and suffering do not go side by side.
You have entered into the agreement
voluntarily. If there is that voluntary
agreement, then this question does not
arise.

So, Madam, I would not like to accept
these amendments,

THE DEPUTY CHAIRMAN: The
guestion is ;

2. “That at page 1, line 9, for the
figure ‘1968’ the figure ‘1966’ be subs-
tituted.”

The motion was negatived.
THE DEPUTY CHAIRMAN : The
question is ;

3. “That at page 1, 'ine 13, after the
words ‘equal to’ the words ‘onc and a
half times’ be inserted.”

The motion was negatived.
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THE DEPUTY CHAIRMAN: The
question s ;

4. “That at page 1, line 16, for the
words ‘the immediately preceding’ the
word ‘that’ be substituted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is -

5. “That at page 2, line 3, the word
‘preceding’ be deleted.”

The motion was negatived.

THE DEPUTY CHAIRMAN : The
question is :

6. "That at page 2, after line 6, the
following further proviso be inserted,
namely ;-

‘Provided further that where the
employer has paid or is liable to pay
a minimum bonus of four per cent
due to absence or inadequacy of
available surplus in the immediately
preceding accounting year, or where
the employer has paid or is liable to
pay bonus in excess of the amount
payable by him according to the
provisions of this Act by virtue of
any agreement between the employer
and his employees, in the immediately
preceding accounting vear, the avail-
able surplus in respect of any account-
ing year shall be gross profits for that
year after deducting therefrom the
sumy referred to in section 6.

The motion was negatived,

THE DEPUTY CHAIRMAN : The
question is :

“That clause 2 stand part of the Bill.”

The motion was adopted,

Clause 2 was ddded to the Bill.

Clawse 3 and 4 were added to the Bill.

Clause 1. the Enacting Formula and the
Title were added to the Bill.

SHRI JAISUKHLAL HATHI: Madam,
I move -

"That the Bill be passed.”

The question was put and the motion was
adopted.
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THE ARMED FORCES (SPECIAL
POWERS) CONTINUANCE BILL, 1969

THE DEPUTY MINISTER IN THE
MINISTRY OF EXTERNAL AFFAIRS
(SHRI SURENDRA PAL SINGH):
Madam, [ beg to move :

“That the Bill to continue the Armed
Forces (Special Powers) Regulation,
1958, for a further period be taken into
consideration.”

The Bill seeks to continue the Armed
Porces (Special Powers) Regulation, 1958,
in the territory of Nagaland for a further
period of three years. The Regulation is
only an enabling one and empowers the
Governor of Nagaland to declare the
whole or any part of Nagaland as a dis-
turbed area if, in his opinion, disturbed or
dangerous conditions prevailing in the
area necessitate the use of Armed Forces
in aid of Civil power. It is only when
such a declaration is made by the Gov-
ernor in the official gazette that the subs-
tantive provisions of the Regulation come
into force.

The Regulation confers special powers
on Commissioned Officers, Warrant Offi-
cers and Non-Commissioned Officers not
below the rank of Havildar, of the Armed
Forces, to enable them to aid effectively
the Civil power in the disturbed areas of
Nagaland.

The Regulation was initially in force
for a period of one year in Kohima and
Mokokchung districts of the then Naga
Hills-Tuensang Area. It was extended
from time to time having regard to the
circumstances prevailing in those areas.
After the formation of the State of Naga-

land on the 1st December, 1963 the Regu-
lation was continued by Parliamentary
Legislation. In 1966, while extending the
duration of the Regulation for another
year, it was made applicable also to
Tuensang District of  Nagaland, thus
covering the entire State. The Regulation
will cease to have effect on the 5th April,
1969. The object of the Bill is to con-
tinme the Regulation in the entire State
of Nagaland for a further period of three
years from the S5th April, 1969 to the 4th
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April, 1972, as the stage for dispensing
with it has not yet been reached.

On this occasion the extension is sought
for three years as the unusual situation
obtaining in Nagaland specially the collu-
sion of the Underground with China and
Pakistan, can bring about circumstances
which might require the exercise of the
extraordinary powers conferred by the Re-
gulation on the Armed Forces, on a long
term basis to deal with the unlawful acti-
vities of the Underground.

A heartening feature of the situation
in. Nagaland has been the overwhelming
support won by the ruling Naga Nationa-
Jist Organisation at the polls, This party
supporis the Agreement reached with the
Naga leaders in 1960 which brought the
State of Nagaland into being and rejects
the demands and the methods of the
Underground. In giving their votes to this
party, the people have rejected the violent
creed of the Underground and have reite-
rated their faith in the lawfully constituted
Government of Nagaland. The Govern-
ment of India will do everything in their
power to land weight to the Government
of Nagaland in their effort to restore
peaceful conditions in Nagaland. The
proposed Bill is a measure in that direc-
tion.

Sir, T move that the Bill be taken into
consideration.

The question was proposed.
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