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THE DEPUTY CHAIRMAN: The Law
Minister is here and if he wants to say any-
thing he is welcome to do so.

THE MINISTER OF LAW (SHRI P.
GOVINDA MENON) I have nothing to say
except that the Bill, and you will see, has
nothing to do with any special occasion and
Parliament has got power to legislate on the
subject of this Bill. This is a Bill which seeks
to empower the Government to issue coins
and there is nothing wrong in it.

SHRI SUNDAR SINGH BHANDARI :
There you see. Madam, now that the Law
Minister has given quite an altogether dif-
ferent version, . .

THE DEPUTY CHAIRMAN : You
cannot speak again and again. You may say
whatever you want to say in a minute or so.
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THE DEPUTY CHAIRMAN : The
question is :

"That at page 1, for lines 7 to to, the
following be inserted, namely :

'(2) In section 6 of the Indian Coinage
Act, 1906 (hereinafter referred to as the
principal Act), after the words "of such
denominations not higher than one rupee"
the words "and of such denominations not
higher than one hundred rupees on special
occasions only" shall be inserted.'

The motion was negatived.

THE DEPUTY CHAIRMAN: Theque-
estion is :

"That clause 2 stand part of the Bill."
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Them otion was adopted.
Clause 2 was added to the Bill.
Clause 3 was added to the Bill.

Clause i, the Enacting Formula and the Title
were added to the Bill.

SHRI JAGANNATH PAHADIA : Madam,
I move :

"That the Bill be passed."

The question wis put and the motion was
adopted.

THE SPECIAL MARRIAGE (AM-
ENDMENT) BILL, 1966

THE MINISTER OF LAW (SHRI P.
GOVINDA MENON) : Madam, I move:

"That the Bill further to amend the
Special Marriage Act, 1954, be taken into
consideration."

This is a very simple Bill. I would draw the
attention of the House to section 27 of the
Special Marriage Act which lays down the
grounds on which a decree for divorce may be
granted by a court. There are several grounds
given but this Bill does not seek to touch
grounds (a) to(h). There is no lacuna found in
those grounds. But with respect to grounds (i)
and (j) some difficulty has arisen. Sub-clause
(i) and (j) reads as follows. A petitioner can
have a suit for divorce if he or she :—

"has not resumed cohabitation for a period of
two years or upwards after the passing of a
decree for judicial separation against the
respondent; or

(j) has failed to comply with a decree for
restitution of conjugal rights for a period of
two years or upwards after the passing of the
decree against the respondent;".

The clauses, as they are, place the position
like ihis. A petitioner in a matter for judicial
separation and a petitioner in a matter for
restitution of conjugal rights, after a period of
two years, if these conditions are there, may
sue for divorce, but at the same time the same
right is not available to the respondent. What
has happened on many occasions is this. A
petitioner gets an order for restitution of
conjugal rights or for judical separation and
then the petitioner it may be the wife in certain
cases or the husband in certain other cases sits
upon that order without doing anything.
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[Shri P. Govinda Menon]

The respondent, all along, is debarred from
marrying a second time even though a period
of two years would have elapsed. This
follows on account of the way in which the
sections have been enacted. Now, it stands to
reason that if there is an oi der for judicial
separation or an order for restitution of
conjugal rights and if cohabitation is not
resumed, in the first instance, then the right
of suing for divorce should be available to
both the spouses. It is in order to effectuate
this objective that this  amendment is
being introduced. With respect to a similar
provision in the Hindu Marri age Act an am-
endment was carried in this House and in
the other House and it has become law. It
stands to reason that a similar amendment
should be passed with respect to the pro-
visions in the Special Marriage Act also.
That is the only object of this amendment.

The question was proposed.

SHRI S. K. VAISHAMPAYEN (Ma-
harashtra) : Madam Deputy Chairman, I
support the Bill moved by the hon. Law
Minister. As has been explained by him the
object of the Bill is verv simple. It removes a
lacuna or a defect that is there in the original
Special Marriage Act, 1954. I need not dilate
upon it. As has been explained by the hon.
Law Minister the lacuna is that the party who
goes in for a decree from the court for
judicial separation alone has the right to appl)
for divorce and this right is not made
available to the other party against whom the
decree for judicial separation has been
obtained. So it is a simple Bill and also a
meaningful 6ne. It puts both the parties on
the same N footing and does justice to both
the parties who are affected. From this point
of views it is a we lcome Bill.

As a result of this I find that there is an
awareness in the Law Ministry or the Minis
ter of Law is aware that there is some sort
of deficiency in certain laws. I wish he ap--
plied his mind to similar deficiencies in a
number of other laws which relate to social
reform. That is a suggestion which I would
like to submit for the consideration of the
hon.' Law Minister. I think there are about
six hundred laws on the Statute Book. It
may be more or i t may be less. We have been
going on passing laws, but we have never
made any effort to review them to see what
deficiencies are there, whether the provisions
are adequate or not according to the new
situation and new conditions, whether the
expressions are vague or whether they need
clarification..............
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SHRI AKBAR ALI KHAN (Andhra
Pradesh) j The Law Commission is dealing
with it.

SHRI S.K. VAISHAMPAYEN : I wish
speedier and more serious attention should be
given to this particular question and more so to
laws relating to social reforms. For instance,
there is a law restricting child marriage. This
law is on the Statute Book, but it is not being
implemented. The reasons for its non-
implementation should be found out. It should
be found out whether the provisions are
adequate or not. Research should be made on
the Act which is there. The object of the Act
which is there is laudable. It is to take our
society forward on progressive lines. If such an
Act is not being implemented, we should find
out the reasons and we should find out which
are the provisions due to which the Government
or the administration is not able to Act. As a
result, as far as my information goes, today in
our country despite the Child Marriages
Prevention Act 20 to 30 per cent of the
marriages take place between a boy and a girl
who are below 14, or even a boy and a girl who
are even of ten years or eight years of age. This
is something which was never meant by our
law-makers. They wanted to prevent all this.
They wanted to develop ours as a modern
society and for other different reasons a
healthier type of society. But  this  very
object stands defeated because there must be
some provisions which are not adequate, whose
expressions are vague. Similarly I will give
another example about the Dowry Prevention
Act. Today dowry is prohibited through out the
country. It is a very good measure. But the
purpose of the Act stands defeated because
there are certain lacunae, there are . certain
provisions which are very vague, there are
certain  expressions which are very vague,
due to which the Government or the
administration cannot act and take notice of this
particular Act. That is why today we find dowry
prevalent in a different form, in a new form.
The very purpose, the very object of this Act is
defeated. Therefore, my humble submission to
the Law Minister is that so far as the laws rela-
ting to social reforms are concerned—up to
now we have given serious attention to
social reforms and we had so many laws, but
we hawe not implemented them in the spirit in
which they should be implemented. As a result
what we find is that our people are still steeped
in ignorance, in certain prejudices, due to
which they cannot come out. Today we find
there is some sort of resistance to family
planning, whereas j if we had implemented
some of these laws I I think this resistance
would have gone.
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SHRI BRAHMANANDA PANDA
(Orissa) : How many children have you?

SHRI S. K. VAISHAMPAYEN : I have got
three children according to the norms laid
down by the Government.

Hio Qo Wlo Tl (HETIT) :
faw 71 = 21 | 2 a=af &7 @Es § |

SHRI S. K. VAISHAMPAYEN : I have got
three children according to the standard norm
for family laid down by the Government.

SHRI A. G. KULKARNI : Please stop there
now.

SHRI S. K. VAISHAMPAYEN: So my
humble submission is that the Law Minister
should review laws relating to social reforms
and see that those provisions which come in
the way of the implementation of these Acts
are removed. Certain expressions are vague
due to which the administration cannot act.
They should be made more specific just as they
have made specific this particular provision. In
that way they can see that all laws relating to
social reforms are put into practice and our
society is led on progressive lines.

In this connection the Law Minister has
already suggested that whatever provision has
been made in this Bill lias also been made in
the Hindu Marriage Act of 1955. Of course |
am not a legal pandit, I cannot say very
authoritatively anything about it. Since that
amendment is there, the hardship that" was
being caused to one party has been removed
just as it has been removed now through this
Bill. If that provision is there, I have nothing
to say. So far as my information goes, section
488 of the Criminal Procedure Code comes in
the way. Therefore, there is still need for
amending the Hindu Marriage Act that is
there.

I would give another submission before the
Law Minister. If there is some such thing that
is coming in the way of the other party being
put to certain hardship as a result of a decree
obtained for judicial separation, that hardship
should also be removed for such marriages
which have been solemnised under the Hindu
Marriage. Act.

With these words, I support this Bill,
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we should have a uniform civil code which
should apply equally to all the citizens of India

irrespective of what their method of worship
is.

SHRI G. R. PATIL (Maharashtra) : Madam
Deputy Chairman, I rise to support the Bill
with a few observations. At the outset |
wholeheartedly congratulate the Law
Minister for bringing forward



721 The Special Marriage

this legislation which is removing an injustice
that was being done after the passing of this
Special Marriage Act. In the case of a
petitioner who has obtained a decree for the
restitution of conjugal rights, the petitioner
alone, even after a period of two years, if the
conjugal rights are not restituted, can file a
suit for divorce. Even though she is the
respondent and even if she does not commit
any mistake, she does not get any right or she
has no right under the old or the previous Act.
Therefore, to remove this anomaly and in-
justice this legislation has been brought
forward.

While supporting the Bill, I may draw the
attention of the hon. Law Minister to a glaring
defect that may be there, not under this Act
but as far as the Special Marriage Act is
concerned and also the Act relating to the
Hindus which has been passed in the year
1956 is concerned, I think under Section 488
of the Ciriminal Procedure Code which was
enacted some 70 years ago and which
embodies the provision to tbe effect that a
married woman is entitled to have a
maintenance allowance and also have a
separate living. Why I am bringing this to
the notice of the hon. Law Minister is this.
Though there may not be a large number of
cases to that effect, after the passing of the
Hindu Marriage Act, 1956, I do not find why
this Section 488 of the Criminal Procedure
Code should be allowed to remain on the
Statute Book as it is. In fact, under that
section, if a married woman gets an order
from the court, she is entitled to get a
maintenance allowance no doubt, but also a
right to live separately from the husband.
And if that is still to continue, then it will
mean that she need not obtain any decree of
judicial separation and without obtaining a
decree for judicial separation, she can live
separately.

SHRI B. D. KHOBARAGADE : That can
be possible only in certain circumstances.

SHRI G. R. PATIL There are cir-
cumstances. And secondly, she can also claim
a good amount in the name of maintenance.
And in spite of all this, the husband will be
debarred from bringing any suit for divorce
against this woman. So, I personally see that
as far as Section 488 is concerned, there are
not so many cases. But at least taking into
consideration the passing of the Hindu
Marriage Act, 1956, it should also be
amended and a provision should be made
therein to the effect that if there has been no
resumption of cohabitation as between the
parties to the mar-
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riage for a period of two years or upwards
after the passing of a decree for separate
maintenance under Section 488 of the Cri-
minal Procedure Code.

Therefore, while supporting this Bill, I
would also urge upon the Law Minister kindly
to consider this aspect of the matter also.

I have nothing more to add to this. But by
way of commending what my hon. friend just
now said, I would say about passing separate
legislations for separate communities in this
country that the time has come for this country
to consider whether there can be a uniform
code of civil laws for all the citizens. In fact,
we have different laws for the same citizens.
Because of that, a very anomalous position is
also being caused in our country. I feel that it
is high time; when the country is marching
ahead and the ideas of equality and also of
socialism and opportunities in all the fields are
being advocated, I do not know why certain
sections of the community be not allowed to
have all these opportunities in this country.

Thank you.

THE DEPUTY CHAIRMAN Mrs.
Paranjpye.
SHRIMATI SHAKUNTALA PARAN-
JPYE  (Nominated) Madam  Deputy
Chairman. ..

SHRI BRAHMANANDA PANDA
Madarn, I have a very radical suggestion. I am
not speaking. I will take only two minutes.

THE DEPUTY CHAIRMAN : Submission
you want to make? On what?

SHRI BRAHMANANDA PANDA : On
this.

THE DEPUTY CHAIRMAN : On what
Mr. Patil said ?

SHRI BRAHMANANDA PANDA :
On the whole thing, on the Bill itself.

THE DEPUTY CHAIRMAN : All right.
Just two minutes.

SHRI BRAHMANANDA PANDA
All married people know that marriage is light
and shadow affair. Those who have separated,
why should we not give them a chance to get
united again? Why keep them apart always?
With your permission, I am quoting one of our
best poets, Stephen Spender {
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[Shri Brahmananda Panda]
Our harsh tongues of today would
run in tears, Back to this buried NOW
become the
past, In the cool shades we would
unclasp
our fears, Transform to
love at last.

Therefore, 1 request the Minister to
withdraw the Bill and circulate this couplet to
those divorced people who are having a
separation document in their hands.

SHRI B. D. KHOBARAGADE : For
information, will the hon. Member say
whether this particular couplet had any effect
on any couple?

SHRI BRAHMANANDA PANDA:
It is for the House to decide.

THE DEPUTY CHAIRMAN : You can
give an amendment. Yes, Mrs. Paranjpye.

SHRIMATI SHAKUNTALA PARAN-
JPYE : Madam, I rise to support the Bill and I
am very glad to see that the injustice that was
prevalent is being sought to be removed and
the Government is going to do it. However,
several cases have come to my notice which
had not all come under the Special Marriage
Act. But as they apply to marriage, I crave
your goodness to let me talk about it.

One case which was recently brought to my
notice was that of a person from Bengal who is
separated from his wife for nine years.. I
believe it was she who brought some
complaint against him, and she was granted a
maintenance allowance, as mentioned by Mr.
Patil just now- And for nine years she has been
liv'ng separately. She will not go back to her
husband, and this husband now is deprived of
the right of having a married life, of having
children and all that. Now he is the only son in
his family. This is really a case which has
gone to my heart. They will come under the
Hindu Marriages Act because he is married
according to the Hindu Marriage Act. I feel it
is' not only after judicial separation that it.
should be made possible for the other party to
ask for divorce, but in all cases where
maintenance is being paid by the husband he
should be alléwed to sue for divorce.

I am bringing my amendment. I do not
know if you are:going to accept it. But I am
going to make ihe point right now in case you
rule it.out of order. At present the law makes
provision for two
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years of judicial separation before a divorce
can be applied for. I feel, Madam, that in this
progressive or deteriorating state of society
two years is a little too long a period because
people who get married especially under the
Special Marriage Act are already of an
advanced age. After their having entered the
wedlock, if they find that they cannot pull on a
certain time is wasted in trying to manage to
live together. When they find that it cannot be
done, they apply for judicial separation and
judicial separation is granted. Now they have
to wait for two years before either of them can
apply for divorce. I think this is too big a
period especially in the case of girls. A girl
under the Special Marriage Act gets married at
the age, say, of 30 or 32 years. Then after some
time they find that they cannot pull on. She
gets judicial separation and after two years she
applied for j divorcee. She is over 35 by the
time she gets divorc. So I beg of you, Madam,
that 35 years is a fairly advanced age in the
case of girls, and I think these two years should
be reduced to one year. It will make it easier
for the girl. I do not mind the man also having
to wait for one year. I hope you will rule the
amendment that I have sent it in order. I do not
propose to talk on the amendment any more.
But this is the thing that ought to be taken into
consideration.

Divorce, I think, should be made easy and
not difficult because people do not want to go
in for marriage divorce unnecessarily. It is not
like going to the cinema and coming out of it.
People marry and put in every effort to make it
a success and when they cannot make it a suc-
cess, it is really unjust and hard on them to
make it difficult for them to separate amicably.
Thank you.

SHRI B. D. KHOBARAGADE : Madam
Deputy Chairman, I support the Bill. As
pointed out by the hon'ble Minister and as
mentioned in the Statement of Objects and
Reasons the hon'ble Minister wants to remove
the hardship tliat is caused to the party against
whom a decree has been passed for judicial
separation or for restitution of conjugal rights.

Madam, just now hon'ble Member Mr.
Pitamber Das referred to the mythological
incident of Shankar-P/irvati and he said that
divorce was neither prevalent nor welcome in
the Hindu society. Perhaps that might have
been the position in the past. Biit he should
have also “rawn attention to the' fact that many
women were made to suffer because of such
laws. Before the Hindu Marriage Act was
passed
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a man could marry any number of wives and
he could discard any one of them whom he
did not like, and ultimately the wife had to
suffer.

SHRI PITAMBER DAS : About whom it
is said that they suffered, it were they who
insisted upon living together as husband and
wife—not only in this life but even after they
were reborn.

SHRI B. D. KHOBARAGADE : I think
you are not in favour of divorce. Now we
want to bring the man and the woman on the
same level. If a man could enjoy married life
by discarding his wife, we want the woman
also to get legal divorce from her husband to
enable her to enjoy a married life again if she
wants to.

Madam, the hon'ble Minister has mentioned
that he wants to remove the hardship. But by
the present Bill I think complete hardship will
not be removed. As pointed out by Shrimati
Shakuntala Paranjpye, the hardship will still be
there. If you go through the provisions of the
Act you will find that if a husband or wife
wants to get divorce, he or she will be in a
position to get divorce after seven or eight
years, not earlier than that. If they cannot live
amicably it should be because of a dispute
which must have started earlier. Now they are
living separately. Some of the provisions say
that even the petition for judicial separation or
for restitution of conjugal rights cannot be
presented to the court until and unless a time of
three years has elapsed. And after that time has
elapsed, litigation would take two or three
years more. If you want to present the petition
for judicial separation you have to wait for
three years. Then you present the petition. The
litigation may take one or two years. The
litigants will go to the High Court and in that
case it may take three or four years. If you get
a decree passed for restitution of conjugal
rights, again >ou have to wait for two years
and again face litigation for getting the
divorce. Thus the whole procedure involved
takes 8 to io years. Do you mean to say that the
man and the woman should be forcibly
separated for 8 to io years ?

Madam, I have known quite a few cases of
persons who under law could not get legal
divorce. But within this period the couple
could not live together. The husband living in
his home and the wife in her own home.
Ultimately in some cases some via media was
found out. In absence of any provision under
law to get divorce the husband and wife
agreed to get it by circumventing law.
Husband or wife
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was asked to present a petition for divorce and
the second party was asked not to appear in the
court, and there was an ex-partt decree of
divorce which was not challenged by the other
party. So by such mutual consent they used to
circumvent the law and got the decree of
divorce. It means that there are certain
difficulties even today. Those who find it
difficult to get divorce circumvent the law and
get an ex-parte decree. Therefore, what is the
harm if we liberalise the provision ? If the hus-
band and the wife mutually agree that they
should have a divorce, let them be granted
divorce and let there be the necessary pro-
vision in the law.

Madam, some people might argue that
making this liberal provision in law there
would be more and more divorces in the
country and married life will be endangered. 1
do not agree with this point of view. In certain
communities in India r Madam, divorce by
mutual consent is allowed. In spite of this I do
not think there are many divorces; perhaps the
number of divorce may be one in a thous-sand
or one in ten thousand. We do not have cases
like in America where the percentage of
divorce is large. In America men and women
marry injthe morning, quarrel in the afternoon
and divorce in the evening. We don't find such
cases of divorce in India even among those
communities -where divorce by mutual consent
is allowed. Therefore, if we liberalise the
provisions regarding divorce I don't think there
will be any encouragement to divorce in this
country. But we will be in a position, as
mentioned in this Bill by the honourable
Minister, to remove the hardship that is
suffered by husband and wife. Madam, I would
like to refer to another question which has been
raised in this House regarding having a uniform
civil code. So far as I remember I think it-is. an
enshrined principle in the Constitution of India
that there should be a uniform civil code. But at
the same time I would like to suggest that we
should not make any haste in this matter.
Among other religious communities the
enlightened people are coming ahead. There is
also rethinking among them on these issues..
There are progressive people. There are quite a
few people, educated and enlightened people,
among Muslims who want, to change their
personal laws, who want their marriage laws to
be changed, who want their inheritance laws to
be changed, who want the equality of man and
woman so far as marriage is concerned. We
should encourage such progressive
elements in
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| Shri B. D. Khobaragadc]

different communities, in different religions
and when the progressive people in a
particular community start an agitation and
they start demanding that then-personal laws
should be changed, I think the day will not be
very far when the Government will have io
lake notice of the progressive elements in
those communities and the Covernment will
have to change the personal laws. By
changing these personal laws of different
communities we will find that the personal
laws eof different religions—we have
different laws for Hindus, different laws for
Muslims .and so on—after five or ten years,
will be more or less similar. The disparity or
the dissimilarity has been narrowed down
and if it is narrowed down to the minimum
extent possible, then we can have one uni-
form code in India. It is a question of time,
may be five years, may be ten years. There is
no doubt that this country is going to have a
uniform civil code.

SHRI A. D.MANI (Madhya Pradesh) :
Who told you that?

SHRI B. D. KHOBARAGADE : It Is a
question of time. It is my feeling. It is my
opinion. There is no doubt, it will be there
today or tomorrow. And therefore, we
should not make haste and antagonize the
minority communities. With these remarks,
Madam, I welcome this Bill and I hope the
honourable .Minister will again take further
steps i0 remove the hardship and make
divorce as easy as possible.

SHRI BALACHANDRA MENON (Ke-
rala) Madam, this is a move in the right
direction. I am glad to support it.

[THE VICE-CHAIRMAN (SHRI AKBAR ALI
KHAN) in the Chair]

After all, if a person gets a decree and yet is
not prepared to have either restitution of
conjugal rights or doesn't want to have
divorce, he cannot inflict himself on the other
party as long as he wants. This is a correct
position and I am glad that this infliction
should be ended. It is a very correct thing that
the person who gets the decree should not be
given the right to continue and demand that the
other person against whom the decree has been
got should not have the right to get a separa-
tion, if he 'ir she wants. I am, therefore, glad
tha' such a Bill has been brought out. But as
has been pointed out, the period of two years is
too much. It takes time, as has been pointed,
five or six years to get a decree, and another
two years more |
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means ii wiH be too much of a  period. I
would, therefore, say that it should be six
months or one year and nothing more than
that. Two years is ioo much. I am not one
of those who believe that our ancient people
had such idealistic and irrational concept that
man and woman even if they did not like each
other remained together and wanted to be so
tied up even after death as had been
pointed out. Nothing like that. It was clear in
a number of our fmranas we have instances
where the ancients had extra marital
relationship for the sake of children. Those
who didn't like to continue as husband and
wife got separated also. There has been
nothing like that. It is a question of how the
family should be kept up.  And, therefore,
for the family to be kept up, for the children to
be properly brought up, it is necessary that the
parents should be together, that the parents
should have a common purpose. When they
differ, it is better they go out. There is no use
forcing them. There were 'satees'
previously. The poor  "satees" were
supposed to have burnt themselves on their
husband's dead bodies. I am glad that at
least now we are doing justice. For two
years you are again trying to force the two
unwilling to be together.  That sort of thing
should not be there. 1, therefore, believe
that this amending bill should be accepted. 1
would request that the period of two years
may be changed and made one year and I
would suggest that as far as possible we must
see that law should be such that there should
not be much of restrictions in such cases.
Only when the parties are willing to remain
together there is any need for them to con-
tinue; otherwise there will be difficulty. It has
always been so. This is a Bill in line with the
modern trend also. We have seen all along
that there has been a feeling that after
marriage the wife should be treated as an
equal. In our country because of our old
traditions and because of the very fuedal
concepts we continue to treat them as cattle
and try to put as much  difficulty as
possible by refusing to grant them divorce
and refusing to grant them cohabitation.
So it is absolutely necessary that as early
as possible they get the right to go out and
when the two people cannot remain together
the best thing is to have a separation.
ILtherefore, fully accept this  Bill. But I
would request that the period should be
made one year.

SHRI N. PATRA (Orissa) : I support this
Special Marriage (Amendment) Bill. This is a
social piece of amendment to remove
hardship caused to the parties even after the
judicial separation. Judicial
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separation is not the dissolution of marriage.
Even in two years of separation, there are
instances, we know, of husband and wife
living together and messing together; but if
there will be no cohabitation, how can you
expect—some friend on the opposite was
quoting about the example of Lord Siva
and Parvathi of those bygone days; that was
a heavenly world.  Now we are living in a
mortal world. ~ We are human beings after
all. Does he expect a woman to wait for more
than two years if the husband never cares for
her?  Another friend also suggested not to
think of separation or something like that to
try that law is intensified or steps be taken that
the marriage union is not given a good-bye.
Can you expect any human being to tolerate
these hardships? Therefore, 1 find in this
amendment some progress. Somebody was
suggesting a comprehensive  bill without
looking into the clauses of the Special
Marriage Act. itself. It is a
comprehensive Bill. It is brought out for
a comprehensive purpose. Before 1872 this
Marriage Act was restricted to marriage only
between the people of one and the same
religion. But in 1954 when an amendment
was brought, a lot of changes were effected.
Under  that Act, any two persons can
marry irrespective of their religions. The 1954
Act provides the age-limits also— 21 years
for men and 18 years for women. And a
provision for divorce on mutual consent was
also made. Now this amendment has been
brought forward for the simple purpose of
removing a  hardship. Instead of giving
wholehearted support to this  amendment,
some Members have quoted the
matrimonial relations of Lord Shiva and
Parvati—Shiva offering some boon to Parvati
and Parvati saying "let us live for ages
together", and so on. These things do not
exist now. When there is a hardship, it
should be removed. This is a progressive
and  comprehensive  legislation. What
better legislation can we think of this than
this? I support it wholeheartedly.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALI KHAN) : Mr. A. P. Chatterjee.

SHRI BHUPESH GUPTA (West Bengal)
: Mr. Vice-Chairman, our lady Members are
here. Ask them to tell us what arrangement
they would like to have, one year or two
years.

SHRIMATI YASHODA REDDY (An-
dhra Pradesh) : We have left everything for
men to decide. Especially a bachelor like Mr.
Bhupesh Gupta will have better knowledge
than all these people.
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THE VICE-CHAIRMAN (SHRI AK-BAR
ALI KHAN) : I think Mr. Bhupesh Gupta can
better settle it with ladies.

SHRI BHUPESH GUPTA : I am making a
constructive suggestion. This ia a social
legislation and woman in our country have
suffered....

SHRI B. T. KEMPARAJ (Mysore) : On a
point of order, Mr. Vice-Chairman. The hon.
Member is not in his seat and he has no right
to speak from another seat.

SHRI BHUPESH GUPTA Shrimati
Yashoda Reddy is also not in her sea tt. We
are observing equality. She has shifted there, I
have shifted here...

THE VICE-CHAIRMAN 'SHRI AK-BAR
ALI KHAN) : No, no, I am not going io
listen to you. Mr. Chatterjee.

SHRI A. P. CHATTERIJEE (West Bengal) :
Mr. Vice-Chairman, Sir, gone are those days
of group marriages. You may be knowing, Sir,
that in ancient days, there was that system of
group marriages; that is to say, one tribal
group married another tribal group; that is, a
male of a particular group will consider
himself married to any female of another
group, and any female of a particular group
will consider herself married to any male of
another group. That was the system ofgroup
maniajfes wrr'ch bas been referred to by
Engels in bis famous work "Marrirge, family
and Property". But then, ultimately this system
gave way to private marriages and Engels has
himself said that it was mainly because of
female pressure, i. e. each wanted to
appropriate one particular male to herself....

SHRI LOKANATH MISRA (Oriss?): Did
Engels say that ?

SHRI A. P. CHATTERIJEE : Well, Engels
has not said in this fashion. But it was because
of their pressure and because of a sort of
social revolution on their part th?t ultimately
the family became the unit of marriage, and
not die group as it previously was. But then,
though it began in a combination of one male
and one female, ultimately it became a world
of males. .

SHRI LOKANATH MISRA : Was Engels
a sexologist also?

SHRI A. P. CHATTERJEE: He was a
sociologist, not sexologist. Mr. Misra seems
to confuse sociology with sexology, but I may
tell him that they are absolutely different
sciences.

[Interruptions by Shri Bhupeth Gupta]
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THE VICE-CHAIRMAN (SHRI AK-BAR
ALI KHAN) : No, you should not speak from
that seat. You better go to your seat.

SHRI A. P. CHATTERIJEE : Ultimately it
became a world of males, brutal males and
domineering males. Of course, the world is
fast changing and we may have to say that it is
a world of domineering females and brutal
females as against the docile males. Thatis a
different question.

SHRI MULKA GOVINDA REDDY
(Mysore) We are seeing in India
being dominated by women.

men

SHRI A. P. CHATTERIJEE : We are

still in a world where the female suffers a kind
of domination by the male. But that is not the
question. Ibe question before us is this, that as
far as marital relations are concerned, they
have to be made dependent on free will and
consent, foi what is marriage if consent and
free will goes ? If consent and free will and
love between the couple goes away, then
marriage becomes a bond and a prison house.
Therefore, Mr. Vice-Chairman, it is all the
more necessary that the right of divorce, in
order that marriage may be made dependent
on free will and consent, is given easily and
more freely. I am supporting this Bill with the
amendment of Mrs. Paranjpye and if the
amendment is not accepted by the
Government, even then I would support this
Bill because one of its purposes is to make
divorce a little easier. I am one of those who
feel that the bond becomes easier to bear if
either party to the bond knows that he or she
can cancel the bond, break the bond, at any
time he or she likes. If a person feels that the
bond is eternal and everlasting, then that bond
becomes really a bond of slavery. But if he or
she knows that the bond will be there only so
long as he or si e wants it, then the bond
becomes a bond of friendship and a bond of
love. That is why it is necessary that divorce
should be made easy.

Mr. Vice-Chairman, Sir, I must say with
some amount of regret that even after 20 years
of independence, even after so-called Hindu
Code and the Special Marriage Act, divorce is
not so easy as it is made to appear. If a
husband or a wit' war. ts to get a divorce, well,
he or she will find insuperable obstacles
because he or she cannot prove the various
grounds which are given as tbe grounds for
divorce. Even cruelty, as far as I know—I am
speaking subject to correction—is not a
ground for divorce. It is a ground for judicial
separa-ion, if Iremember aright the Special
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Marriage Act and the Hindu Marriage Act.
That is the position. Now, after all it is a grave
sociological problem, and this grave
sociological problem must not be tinkered
with. I may tell you, Mr, Vice-Chairman, that
those of u$ who swear by the eternal vertties of
Hindu re igion—with great respect to them—
do not know the mind of even the simple rural
folk. We know, for example> how simple rural
folk, even illiterate women of the villages,
flock to district courts in the different States
for securing a divorce from their husbands.
Similarly illiterate rural husbands flock to
courts in order to get a divorce from their
wives. So there is no use in talking of the
eternal verities of the Hindu Sanstana Dharma
and all that. It is really a sociological problem.
It is not a religious problem. And persons who
confuse 1 sociological problem with a religious
problem do the greatest disservice to society.
The sociological problem must be looked at
separately from tbe religious problem. 4 P.M.

It is not a question of religion at all.
Religion after all is a question of personal co-
efficiency in regard to man's relations with a
higher power. But I do not believe that there is
a higher power at all; If somebody believes in
it, let him pay his obeisance to that power. If
you bring in the question of religion here, you
are prostituting religion; it is not religion at all;
religion has nothing to do with sociological
rel?tions between a man and a woman.
Therefore the whole thing will have to be
looked at separately from the question of
religion. If you look at it from the point of
view of sociology, many of your rigidities will
immediately vanish, the rigidity of outlook
which is standing in the way of greater
flexibility of social relations. Therefore I will
appeal to the Law Minister who seems to be
rather a rational man that he will kindly look
into the entire Hindu Code, the Hindu
Marriage Act and the Special Marriage Act
and see that the entire thing is rationalised. 1
do not understand one thing. If a couple mar-r
es under the Special Marriage Act, they can
have divorce by mutual consent but under the
Hindu Marriage Act tbat is not allowed. A
person married under rhe Hindu law will have
to have his marriage registered under the
Special Marriage Act and To in for that
paraphernalia before he can ,4— a divorce by
mutual consent. I do not know why actually
this should be so. I think if tlie husband and
wife feel that they cannot live together, they
should be able to get divorce. Who is the State
to bring them together? Why are you interested
in keeping an unwilling husband and an
unwilling wife together? If they want to
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separate, why should they not separate? And,
Mr. Vice-Chairman, sometimes it so happens
that you cannot bring it under any of the
grounds. Is it cruelty ? No. Is it desertion? No.
Is it foul disease? No. Well, if X thinks that it
is difficult to live with Y, why can't a divorce
be given in such a case by mutual consent ?
Therefore I am saying that divorce must be
made more easy.

In this connection I can refer to socialist
laws. I have looked at some of the marriage
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laws in the socialist countries. They have not
given many reasons for divorce. They do not
give these catena of grounds. They have a very
simple clause 'sufficient cause °r reason' and
that will be a good ground for divorce. Of
course it is left to the discretion of the courts.
Suppose the couple says that they are
intellectually incompatible, divorce may be
given on that ground. Mr. Vice-Chairman,
suppose a Congress Minister's wife for
example becomes a Communist. Why can't she
say "I am intellectually incompatible with my
Minister-husband" and why can't she get a
divorce ? Or it can be the other way about.
Therefore, Mr. \ ice-Chairman, divorce should
be made as easy as possible. It does not mean
that when I propound this thesis, I am for
marital licentiousness. Mr. Vice-Chairman,
even in the socialist countries though divorce
can be given for sufficient cause or reason, as I
have been prompted by Mr. Balachan-dra
Menon, the number of divorce cases is less in
socialist countries than in the capitalist
countries. If you look at statistics, you will find
that the number of divorce cases or the
percentage of divorce cases in socialist
countries is much less than in such a Sanatan
Dharma country like India. In India the
percentage is everyday rising. Still it may not
be so high in India. But look at the capitalist
America. The divorce law there is quite strict
but you will find that marital ties are so easily
and often broken there, whereas in the socialist
countries it is not so often and so easily done.

SHRI S. S. MARISWAMY (Madras) :
Usually Mr. Chatterjee is well informed but
unfortunately on this aspect he is rather ill-
informed. I may tell him that in America
divorce is very easy. There are places like
Lavagas and Reno. If the husband or the wife
goes to Lavagas and says that he or she cannot
live together, then immediately a decree is
granted, within a few days. There is another
place called Reno where if one of the spouses
goes and asks for divorce, it is immediately
granted and then he or she can remarry.
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SHRI A. P. CHATTERJEE: What I am
submitting is that the marriage laws in America
are strict in regard to divorce. Of course there
may be some pockets. For example there is a
pocket h'ke Gretnagreen in Scotland where they
may not be so strict. But Gretnagreen is not the
entire Scotland or the entire England. Likewise
there may be Gretnagreens in America. But the
whole point is that there are strict marriage
laws in America. And we have seen that where-
ver there are strict marriage laws, divorces are
either concealed or open. Therefore in order to
make the marriage bond a pure bond, a willing
bond and a bond based on love and real
friendship and mutual comradeship  between
the man and the woman, the divorce should be
made easier. The Law Minister will therefore
be good enough to consolidate all the laws so
that there is no distinction made as it is there
between the Hindu Marriage Act and the
Special Marriage Act in regard to divorce.
There should be a consolidated marriage law.
That is what I am submitting. I am supporting
this Bill from that point of view and, as has
been pointed out by one of my predecessors, it
is a move in the right direction. And I also
support the amendment of Shrimati Paranjpye.
Thank you.

SHRI B. T. KEMPARAJ : While supporting
this Bill, I would say a few words. It is a
happy thing that a Bill of this nature has been
placed before this House by tbe Minister for
which he deserves congratulation. The first
point is, in so many cases it is our bitter
experience that even though a decree for
divorce was given, it was very difficult to
excute it and on so many occasions, though the
divorce decree was obtained by any one of tbe
parties, the decree could not be executed
because the other party could not be brought
by force or by any other method. Therefore
relief has to be given where the parties have
separated themselves by a decree of judicial
separation or by a decree of divorce. I am very
much concerned with the way in which the
Member from tbe Opposition Psrty spoke. His
commencement of the speech was very curious
and funny —tribal groups marry tribal groups.
Trjbes cannot marry another tribe. This is
nothing but a fallacy and one is not in a
position to know how marriage is conducted.
Again he went to tbe extent of calling parties-
brutal females and docile males. All these
explanations need not be there. According to
the principle of marriage, there is sanctity
behind it. Whether the marriage is celebrated
according to the Hindu Dharma or otherwise,
marriage is a marriage. It is said that marriages
are made in heaven. This w
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[Shri B. T. Kemparaj]

cannot forget but at the same time due to tbe
change of circumstances and due to the
change of conditions, these Acts have been
promulgated to see that easy living and easy
separation is made possible.

Therefore it is necesary for ut to think that
wherever the parties are unwilling to live
together, they should have a separate living.
To that extent even the possibility of having a
second marriage after divorce is there. One of
the friends went to the extent of saying that a
lady has got a preference to get maintenance
under the Criminal

rocedure Code. I submit that the provision n
the Criminal Procedure Code is entirely
different from that of the Special Marriage Act
and the Hindu M?rriagc Act. My friend says
that it is not possible to have divorce unde, the
Hindu Marriage Act. If he were to go through
the provisions of the Hindu Marriage Act,
there is the provision there. All the provisions
they can have under that Act. Therefore one
thing which should have been made clear is
how to execute the decree. That method of
execution of the decree after obtaining the
decree either ior judicial separation or ("or
divorce is not explained. For that it is high
time that a procedure is laid down as to how
these decrees may be executed because it is not
possible to execute these decrees under the
Civil Procedure Code. With these observa-
tions, I support the Bill.

THE VICE-CHAIRMAN (SHRI
A KB AR ALI KHAN) : Shri Varma. Only
five minutes. We have already gone beyond
the fixed time.

ot fidam awf  (wor wawr)
aareqe, § oy faer % faww wos sy
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SHRI A. P. CHATTERJEE: May I ask a
question? While there is no section 377 of the
I. P. C. in tbe Arab World, will he also
enlighten whether there is an offence under
section 377 any longer in England after the
Homosexuality Act there?
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SHRI P. GOVINDA MENON:
Mr. Vice-Chairman, I am extremely thankful
to the large number of Members who had
advanced very enlightened views on several
aspects of marriage and divorce during this
debate although I should say that most of those
views had no bearing on the very narrow point
which is covered by this amending Bill.

It was said by more than one Member that we
should not have special enactments but there
should re a common Code which would be
applicable to all people. By and large ;t is
correct but let me remind those Meroters that
this Special Marriage Act 3s one such Code, It
applies to all citizens of India irrespective of
caste or community. It is an enabling
legislation, ro doubt, but still it is an Act under
which any two citizens in India, man and
woman, may get their marriage registered and
their married life regulated and controlled. So
this is one of the enactments which hon.
Members should remember is a common Code.
When reference to a common Code is made, I
think what friends have in mind is the de-
sirability of having personal laws which will
govern all communities in India,
throughout the country. That is no doubt a
desirable objective, but may I remind Alembers
ofthe long number of years
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through wh;ch we had to work in Parliament to
have even the Hindu Code Acts placed on the
Statute Book in the years 1955 and 1956? That
covers one community in India,the Hindus,
who are a majority community. But even a
great leader like Pandit Jawaharlal Nehru had
to fight his way for several years before he
could persuade Parliament and tbe country to
accept the provisions contained in the various
Hindu Code Acts.

SHRIPITAMBER DAS: Because they
applied to one community alone.

SHRI P. GOVINDA MENON : That is not
the reason why it was opposed. Let us face
facts. The reason why it was opposed was that
the orthodox Hindus did not like the provisions
contained in the Hindu Marriage Act and in the
Hindu Succession Act. Now, Sir, the Hindu
Succession Act, for the first time, provided that
daughters and sons of an individual shall have
equal shares in the property left by their father.
I consider that to be a great step forward in the
evolution of personal laws in India. For
years, for centuries, daughters were left
without any right in the property of their
fathers. But it would be news to hon.
Members jn this House that there have been
persistent demands on me and on the Law
Ministry, to amend that provision, from certain
regions in India. From Haryana, Punjab and
Himachal Pradesh have come requests that this
particular provision under which equal rights
have been given to daughters and sons in the
property of their fathers should be changed.
Now that is one extreme view. The other
extreme view propounded by progressive
friends in this House today is that, irrespective
of community, everywhere in India, you
should have a common Code for all people. My
attempt would be to take a middle course
under which we will not go to either extreme.

Now take the case of divorce. Mr. Chatterjee
very vehemently advocated for a system under
which there will be free divorce, which means
divorce without any impediments; if husband
and wife say that they shall separate, then they
should separate. But at the same time it should
not be forgotten that there are communities in
India, enlightened groups of people who think
that marriage is a sacrament.

SHRI A. P. CHATTERIJEE : That theory is
gone.

SHRI P. GOVINDA MENON : That is gone
for you, but I know of several who think
otherwise; take the Christians, particularly the
Catholics who believe tha
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marriage is a sacrament. Can I make an
inroad against their faith by a simple
legislation before this House? Now, Sir, the
Hindus also, particularly these who follow
tbe Smritis, not, for example, Hindus such as
I am, because in my community marriages
and divorces were free, and "we have not
been the worse for it—I speak of the
Marumakkattayam community, but by and
large among tbe Hindus.

SHRI A. P. CHATTERIJEE : In your
community the husbands go to the wives'
houses.

SHRI P. GOVINDA MENON : Please do
not revel in irrelevancies. Now, at this
moment, by and large, the Hindus believe
that among them also marriage is a sacra-
ment. The Hindu Marriage Act passed in
1956, which provided for divorce among ihe
Hindus, made an inroad into that belief, and
to that extent modern society tried to
approximate itself to new ideals in the world.
It is easily said that divorce should be free,
but in societies the world over, divorce is not
made free, particularly in the interests of
women, because the women in many
countries still are economically dependent,
and who would suffer by free divorce will be
the women who will be left without support. I
am not speaking of the women who are
economically independent, they can afford to
be divorces and still be not in trouble, but
with respect to the large majority of women
in our country—I would say 99 per cent of
women in the country-free divorce will te a
curse, and therefore I would be very reluctant
to accept the plea for free divorce although
the progressive views expressed here may be
glamorous.

SHRI A. P. CHATTERJEE: Mr. Vice-
Chairman, Sir, he is misquoting. We did not
suggest free divorce, we only wanted that
divorce be made easy.

SHRI P. GOVINDA MENON: I will be
very reluctant to make divorce so easy, as
has been recommended by Mr.Chatterjee.
Also, as I said, none of these questions arises
here.

This amendment is intended to remove an
anomaly. In sub-sections (i) and (j) of
section 27 there is an anomaly in that after a
judicial separation is granted by a court it is
not open to both parties to move for a
divorce. It is just to get over that difficulty
that this amendment has been introduced.
Both parties should have the right and I am
glad to note that every Member of the House
who spoke has supported the essential view
contained in this amending Bill.
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Now, Sir, there is an amendment to thi!
amendment and I am not inclined to be
technical over this matter. It is for you to
consider, Sir, whether it is in order under the
Rules, under one of the Rules—I forget the
number. Now there is a good deal of
substance in that amendment which 1 am
inclined to accept, and if you are.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALI KHAN) You mean Shrimati
Shakuntala's amendment.

SHRI P. GOVINDA MENON : Yes. Now
the reason is this, Sir. First of all please refer
to sections 22 and 23. Section 22 speaks of
suit for restitution of conjugal rights. Under
the conditions prevailing in the country today
it might take a few months, if not years. Even
after a decree for restitution of conjugal rights
is obtained it is open to move for judicial
separation under the next section, section 23.
That also may take some time. After the
decrees are obtained, it is said that a period of
two years should elapse before a decree for
divorce could be prayed for under certain con.
ditions and that proceeding also will under the
present conditions in the country take some
time in the courts. Now the principal reason
why a period has been fixed is that in these
matters of personal relations there should be a
locus paen-itenliaec provided; that is to say,
there should be provided a time within which
the parties may have second thoughts. If
mutual friends could settle the differences
between the parties to bring them together
some time should be allowed. That is the
object of this provision. Now the suggestion is
that it need not be two years but only one
year. [ have no objection to that.

SHRI K. P. MALLIKARJUNUDU
(Andhra Pradesh) : May I seek one clari-
fication? If I am not wrong, there is a Special
Marriage Bill which has been referred to a
Committee I believe and this entire question
can be reviewed at.

SHRIMATI SHAKUNTALA PARAN-
JPYE : That is Foreign Marriage Bill.

SHRI K. P. MALLIKARJUNUDU : I am
sorry.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALI KHAN) : The question is :

"That the Bill further to amend thf
Special Marriage Act, 1954, be taken into
consideration."

The motion was adopted.
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THE VICE-CHAIRMAN (SHRI AK- I BAR
ALI KHAN): We shall now take up clause
by clause consideration of the Bill.

Clause 2 was added to the Bill.

Clause 3—Amendment of section 27

SHRI P. GOVINDA MENON :
move :

Sin 1
3. "That at page 2, line 12, for the figure
*ig66' the figure'1968'be substituted."

SHRIMATI SHAKUNTALA PARAN"
JPYE : Sir, I move:

[ RAJYA SABHA ]

4. "That at page 2,—

(i) in line io, for the words 'tw®
years' the words 'one year' be subs
tituted ; .

(ii) in line 15, for the words 'two
years' the words 'one year' be substi-
tuted."

The questions were proposed.

THE VICE-CHAIRMAN (SHRI AK-
BAR ALI KHAN) : Law Minister,
anything to say?

SHRI P. GOVINDA MENON :
formal amendment.

Itis ust a

SHRIMATI SHAKUNTALA PARAN-
JPYE : And my amendment has been accep-
ted by him already.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALI KHAN) The question is:

3. "That at page 2, line 12, for the
figure '1966' the figure '1968' be subs
tituted."

The motion was adopted.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALIKHAN) : The question is :
4. "That at page 2,—
(i) in line io for tlie words 'two years'
thfe words 'one year' be substituted:

(i) in line 15, for the words 'two
years' the words 'one year' be subs-
tituted."

Tlie motion was adopted.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALIKHAN) : The question is :

"That clause 3, as amended, stand part of
the Bili."
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The motion wns adopted. Clause g, as
amvided w is added to the Bill-Clause i —

Short title

SHRI P. GOVINDA MENON : Sir,  move

2. "That at page 1, line 4, for the figure
'1966'the figure '1968' be substituted."

The question was put and the motion
mat adopttd.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALIKHAN) : The question is :

"That clause I, as amended, stand part of
the Bill."

The motion was adopted.

Clause 1, as amended, was added to the Bill.

The Enacting Formula

SHRI P. GOVINDA MENON : Sir, I move

1. "That at page 1, line 1, for the word
'Seventeenth',! the word /Nineteenth' be
substituted."

The question
was adopted.

was put and the motion

THE VICE-CHAIRMAN
BAR ALI KHAN) :

(SHRI AK-
The question is

"That the Enacting Formula, as
amended, stand part ofthe Bill.'3

The motion was adopted.

The Enacting Formula, as amended, was
added to the Bill.

The Title was added to the Bill.

SHRI P. GOVINDA MENON : Sir, I move

"That the Bill, as amended, be passed."

The question was put and the motion was
adopted.

THE VICE-CHAIRMAN (SHRI AK-BAR
ALI KHAN) : The Bill, as amended, is
passed. We go on to the next item.



