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THE      INDIAN      PENAL      CODE 
(AMENDMENT)   BILL,   1963 

{To  amend section  292  nf Act  45   of 
1860 and section 99 and Schedule II of 

Act 5 of 1898)—contd. 
■ THE DEPUTY    CHAIRMAN: Mr. 
Mani. 

SHRI A. D. MANI (Madhya Pradesh) : 
Madam, I felt that I should speak at this 
stage of the debate on this Bill because 
the previous speakers, from the speeches 
that they have made, appear not to have 
very carefully scanned the provisions of 
this Bill. I listened with great attention to 
the speech of our hon. friend, Mr. 
Rajnarain, and I was surprised to find that 
he was as much an expert in Indian 
literature as he is in polemical politics. I 
was greatly surprised also to see the 
depth of his erudition on Indian books of 
literature in his own rights. I was very 
pleased to hear that, but unfortunately I 
felt that my hon. friend has not read the 
Bill properly, and I would like to show 
you how he has not read it. 

 
SHRI A. D. MANI: I felt that he has 

not read the terms of the Bill. 

SHRI AKBAR ALI KHAN (Andhra 
Pradesh): That expression 3^ ^t ^TT^ 
should not come. He is not a    3""^ I 

 
THE DEPUTY CHAIRMAN: I think 

we should not be too sensitive. 

SHRI A. D. MANI: Madam, it has 
been made to appear that this Bill is 
being put on the anvil only to penalise 
our literature and our ancient works of art 
in which there is some kind of erotic 
symbolism. This is not the purpose of this 
Bill. I may mention in this connection 
here that this Bill has been very carefully 
scanned and the Select Committee which 
was set up of this House 

examined a large number of witnesses. 
Perhaps this matter escaped the attention 
of Members of the House. Among the 
witnesses examined are: Mr. M. C. 
Setalvad; Dr. V. K. Narayana Menon, 
Director-General. All India Radio; Shri 
Mohammad Fazl-ur Rahman, Pro-Vice-
Chancellor, Muslim University, Aligarh; 
Shrimati Sundari K. Shridharani, Hono-
rary General Secretary, Triveni Kala 
Sangam; Shri A. S. R. Chad, Senior 
Advocate, Supreme Court of India; Shri 
Asoka Sen, Joint Secretary, Ministry of 
Home Affairs; the list is a long list. We 
also took the evidence of some former 
film stars at Bombay, and we had the 
benefit of the advice of Shrimati Lila 
Chitnis and Shrimati Snehaprabha 
Pradhan. 

One of the reasons why the Select 
Committee has felt it necessary to present 
the Bill after suitable modifications is that 
there has been a rush of obscene literature 
in the country. I do not know whether 
Members have seen a journal called the 
"Indian Observer". Its circulation is not 
audited, but its circulation is supposed to 
run into thousands of copies. This is the 
first page of the "Indian Observer". The 
date is 23rd September, 1966. I do not 
want to offend your eyes, Madam, by 
showing this picture to you, but this is a 
semi-nude lady in the picture and the 
photograph is taken and published. In this 
connection, I may mention here that in 
1930 or 1932 there was a picture taken in 
Berlin in which Miss Keslinger as she 
then was but Hedy Lamarr later, appeared 
in one of the shots stark naked running 
into the woods and plunging into the pond 
for a swim. 

It was done so cleverly that very few 
could see that she was naked, but her 
back side was exposed. And on that 
ground, the United States Board of Cen-
sors prevented that filth from entering 
into the USA. Here is a magazine freely 
circulating in Delhi, wherein the back 
side of a lady is prominently exposed. 
And here is another—this is on the last 
page—showing a lady in a very sugges-
tive posture. How do such journals help 
the cause of learning? Madam. I do not 
want to read this filth which has been 
circulating here. Yesterday I was trying 
to find out some material for being shown 
on the floor of this House. And one of the 
magazines circulating in Connaught Place 
valued at Rs. 10 has such a large number 
of suggestive nude photographs that I am 
ashamed to go through them. I would not 
like... 
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SHRI AKBAR ALI KHAN: How do 
you find out? 

SHRI A. D. MANI: I am coming to 
that. When I go to the book-stall, they all 
ask me. I say to them, this Bill is coming 
up, I want you to give me some of the 
material itself. And they say, here is one 
of the books, Sir. you would like to 
purchase it. If it is Rs. 3 or 4, I will not 
mind spending that amount, but spending 
Rs. 10 on such filth I do not like. But 
such journals are available in Delhi. 
There is an article here 'Tragedy of 
Chastity Belt'. I do not want to read the 
various bed-room scenes very well 
described in this journal. There are also 
other journals published in Madras and in 
Bombay, and recently one journal has 
made its appearance in Punjab—in Punjab 
as it then was, whether it is published 
from Haryana or Punjab, I cannot say. 

AN HON. MEMBER: Is it the same 
proprietor? 

SHRI A. D. MANI: No, not the same 
proprietor. 

The Home Ministry and the various 
administrations have been having serious 
difficulties in dealing with such publica-
tions. Prosecutions have been launched. 
But in many prosecutions it is difficult to 
get conviction for obscenity because the 
entire law of obscenity itself is not 
defined. According to section 292 of the 
Indian Penal Code, the word 'obscene' has 
not been defined in the Indian Penal Code. 
This is the first time that a definition of 
the word is being attempted in our Bill. 
Lord Birkett who was the Lord Chief 
Justice of England has observed that one 
of the fundamental points of criminal law 
is that it must be defined and clear to the 
lay man. He must know what an offence 
is and what the penalties are. Now, 
section 292 only mentions about 
obscenity but does not define obscenity at 
all. This was also the position in the 
United Kingdom, and in the United 
Kingdom in 1959, the Obscene 
Publications Act was enacted. 

Now, so far as the law of obscenity is 
concerned, the British law has influenced 
the judiciary in the country. The British 
law has been laid down by Lord 
Cockburn in the famous case Regina v. 
Hicklin of the 60s of the last century. In 
that case the test which was laid down by 
Chief Justice Lord Cock-burn was : 

"The test of obscenity is whether the 
tendency of the matter charged as 

obscenity is to deprave and corrupt 
those whose minds are open to such 
immoral influences and in whose hands 
a publication of this sort may fall." 
Lord Birkett has written a very inte-

resting essay which is published in this 
book 'The Pornographic matter'. There 
are a large number of collections here. 
His is the first essay, it is almost a chap-
ter. He knows a lot about this law be-
cause he was the counsel who appeared 
for Miss Radcliff Hall in the famous Well 
of Loneliness case which led to lesbian-
ism. He failed in that case. Lord Birkett 
has dealt with the law of obscenity in the 
background of that case also in that book. 

Lord Birkett observed—this is what he 
says about the Hicklin case : 

"It had long been felt by lawyers 
and publishers alike that this defi-
nition. .." 
The Cockburn definition— 

"... was far too rigid and quite 
unsuited to the needs of modern 
society. It was plain that if the test 
were to be rigidly applied, it would 
injure literature very gravely and 
would deprive men and women of the 
freedom to write as they would wish to 
write in describing, for example, the 
spirit and temper of the age in which 
they happen to be living." 
He said that literature must move with 
the times. 

"The test laid down is plainly unjust 
and inequitable, for a writer publishing 
his work which was intended only for 
adult readers might use words essential 
for his purpose.." 
If the House will be pleased to see, 

according to Cockburn definition, it is 'in 
whose hands a publication of this kind 
may fall.' I might have published it for an 
adult reader. But if by mistake that 
publication falls into the hands of a 
young person, I would come into trouble. 
That is why he says: 

"The test laid down in plainly unjust 
and inequitable, for a writer publishing 
his work which was intended only for 
adult readers might use words essential 
for his purpose and unsuited for young 
persons and for whom the book was 
never intended." 

It is for this reason that Lord Birkett 
suggested that the law should be amend-
ed. 



2187 In Han Penal Code [ RAJYA SABHA ] (Amdt.) Bill,  1963 2188 

[Shri A. D. Mani] 
If the Members are pleased to see the 

clauses of the Bill as amended, they will 
find that under clause 2, an attempt is 
being made to define what obscenity is. I 
realise that any definition that is 
attempted at obscenity is bound to be not 
too comprehensive because it cannot be a 
perfect definition as many sections in the 
Indian Penal Code are. But obscenity, in 
dealing with literature, has got to be 
somewhat nebulous and there must be 
some kind of vagueness about it in order 
that literature may move with the spirit of 
the times. 

Clause 2 says: 
"(1) For the purposes of sub-section 

(2), a book, a pamphlet, paper, writing, 
drawing, painting, representation, 
figure or any other object, shall be 
deemed to be obscene if it is lascivious 
or appeals to the prurient interest or if 
its effect, or (where it comprises two or 
more distinct items) the effect of any 
one of its items, is, if taken as a whole, 
such as to tend to deprave and corrupt 
persons who are likely, having regard 
to all relevant circumstances, to read, 
..." etc. That is to say, not only the 
items but the whole must be 
considered. 
Now, this definition which we attempt-

ed is more or less based on the Canadian 
Law and the United Kingdom law; it is 
also based on the Obscene Publications 
Act. There was also an international 
conference on obscenity. But I do not 
have the documentation with me. We 
have gone through all this matter at the 
Select Committee. And according to the 
documentation, words something on 
these lines were also suggested at the 
international convention. This Bill makes 
a very far-reaching change in the Indian 
Penal Code because after Macaulay and 
his associates drafted the Indian Penal 
Code, for the first time section 292 is 
being amended. 

Members may ask why there is need 
for the amendment of this section at the 
present time. Madam, I do not want to 
refer to cases which are sub judice. But it 
is permissible for a Member of this 
House to narrate briefly the facts of a 
judicial decision. Mr. R. K. Karanjia, the 
editor of the 'Blitz,' has been sentenced to 
one month's imprisonment for the 
publication of a nude photograph or 
semi-nude photograph on the last page 
with a caption. That photograph had been 
published in many well-known 
magazines abroad, including the Time' 

and the 'Life' magazines. The 'Blitz' put 
that caption like this. Her name was Mrs. 
Puffin. He said, "Why can't make a tiffin 
of her?" That was published. The 
magistrate held that both the picture and 
the caption were obscene and sentenced 
him to one month's imprisonment. The 
case is now before the District Court. I 
am just mentioning this because, since 
there is no definition of obscenity, 
magistrates themselves do not know where 
they stand. Now, the only authoritative 
pronouncement on the question of 
obscenity is the judgment of the Supreme 
Court in Ran jit D. Udehsi v. State of 
Maharashtra, in which the Happy 
Bookstall was involved, as a result of 
selling Lady Chatterley's Lover. 

The hon'ble Mr. Justice Hidayatullah, 
who was the Chief Justice of the old 
Madhya Pradesh and who wrote the 
judgment for his colleagues said that the 
Hicklin's best cannot be discarded, while 
Mr. Lord Birkett says that the Hicklin's 
test is unfair and unjust and does not 
move with the times. 

There are one or two observations. I do 
not want to quote much from this 
because any quotation is very tiresome 
when it is read out. The Supreme Court 
says: 

"In this connection the interests of 
our contemporary society and parti-
cularly the influence of the book etc. 
on it must not be overlooked. A 
number of considerations may here 
enter which it is not necessary to enu-
merate, but we must draw attention to 
one fact. Today our national and 
regional languages are strengthening 
themselves by new literary standards 
after a deadening period under the 
impact of English. Emulation by our 
writers of an obscene book under the 
ageis of this Court's determination is 
likely to pervert our entire literature 
because obscenity pays and true art 
finds little popular support." 

Now in order to test the test laid down in 
the famous case of Hicklin, this Bill lays 
down on page 2 in sub-clause (ii) :— 

(i) the publication of which is 
proved to be justified as being for the 
public good on the ground that such 
book, pamphlet, paper, writing, draw-
ing, painting, representation or figure is 
in the interest of science, literature, art 
or learning or of other objects of 
general concern, ..." 
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Now, in Well of Loneliness case which 
was argued before the court of the King's 
Bench and in which Lord Birkett appeared 
for Miss Radcliff Hall evidence was also 
taken. After the passing of the Obscene 
Publications Act, 1959, it is open to a 
person who has been charged with 
obscenity to lead expert evidence to show 
what he has published or what he has 
created is not obscene. This Bill, 
therefore, provides, in one of the excep-
tions, that works of art can be saved from 
the rigidity of the Hicklin's test. This is an 
advance on the law as it stands. 

I would like to assure my hon. friends 
who may speak after me that this Bill is 
not seeking to penalise literature at all. 
Any work of art, whether it is a genuine 
work of art is going to be judged by a 
court. According to the Hicklin's test it is 
for the court to decide whether a 'work of 
art is obscene, or whether a thing which 
has been created is obscene or not. 

Madam, one of the advantages of this 
very flexible definition is at page 1 under 
clause 2(a)(1) which says:— 

".... shall be deemed to be obscene if 
it is lascivious or appeals to the 
prurient interest or if its effect or 
(where it comprises two or more 
distinct items), such as to tend to dep-
rave and corrupt persons who are 
likely, having regard to all relevant 
circumstances..." 

I would like to point out the importance 
of the word "relevant circumstances". We 
went into the matter in great detail in the 
evidence which was led before the 
Committee. The point of view was put 
forward to the witnesses and they agreed 
that obscenity can be judged only on the 
basis of a territory. For example, in 
Nagaland a lady going naked, with her 
upper portion exposed may not be 
considered obscene. But if a person does 
it in South India where the traditions are 
very conservative, that would be 
considered as obscene. 

SHRIMATI SHAKUNTALA 
PARANJPYE   (Nominated):    Not     in 
Kerala. 

SHRI A. D. MANI: Kerala is all right. 
But in Maharashtra if they do it, the 
people may regard it as obscene. 

Defection is a natural process. A person 
has to defecate because human anatomy 
is constituted that way. But it has been 
held that if in a film a man is 

shown defecating, it will be considered 
obscene. It has nothing to do with sex. 
This is a natural, elementary function. 
But if it is filmed and put on the screen, it 
would be regarded as obscene. 

Madam, in some of the South Pacific 
islands even eating in public is regarded 
as obscene. And according to Christian 
scientists, the word "death" itself is 
obscene. So obscenity varies from terri-
tory to territory, from region to region 
and from culture to culture. It is for that 
reason that this phrase has been put in—
"having regard to all relevant cir-
cumstances". 

Madam, the point that I would like to 
urge is that there is so much advance 
going on in all fields of literature, art and 
fashion that what is considered 
fashionable in the United States may not 
be considered the same way in our 
country. For example, this was a question 
which we had put to many of our 
witnesses, particularly to the two filmstars 
who appeared before us, why kissing 
scenes were not allowed in our films. If 
anybody tries to exhibit a film in which an 
Indian star kisses an Indian, there will be a 
riot, protests and demonstrations, I have 
no doubt whatsoever, because in Indore it 
has happened. There were demonstrations 
against suggestive, amorous posters that 
were put up, asking the cinema houses to 
take away those posters. We generally 
feel, therefore, that kissing is something 
which is foreign to our traditions. 

In the other House about thirty years 
ago a very interesting Bill came up, the 
Cinematograph Bill. I hope the Members 
of the  House would have    some time to 
look into the debate on    that Bill. One of 
the persons who spoke on that Bill was 
our old friend, Mr. Sri Pra-kash. He was 
just making his mark in the debates. He 
astonished the House— my hon. friend, 
Diwan    Chaman    Lall might   remember   
it—by    saying   that Indian husbands do 
not kiss their wives. And really,  all the 
European    officials who were sitting    
there    were    asking their Indian 
colleagues, "Is this true?" The poor chaps 
could not answer that because that was 
mentioned as a part of obscenity in regard 
to the discussion of the Cinematograph 
Bill in  1930 or 1931—I do not remember 
the date but I remember to have read an 
extract of the speech at that time. Bearing 
all this in mind we have decided to 
incorporate "having regard to all relevant 
circumstances'  here. 
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[Shri A. D. Mani] 
I would like to ask my hon. friend 

Shrimati Paranjpye: What is wrong in 
what has been stated in section 2 which 
comprises two or more different items? 

SHRIMATI SHAKUNTALA 
PARANJPYE : will tell you. 

SHRI A. D. MANI: Taken as a whole, 
"having regard to all relevant 
circumstances" have been put in. Now, 
Madam, all works of art are going to be 
protected under this Bill under clause 
2(h), sections (a), (b) and (c). 

There is one other point that I would 
like to mention here. In regard to the 
punishment that has been prescribed in 
the Bill a suggestion has been made that 
the punishment suggested is very severe. 
Madam, any conviction for obscenity is a 
gold-edged gift. The man who is sen-
tenced to one month's imprisonment or an 
imprisonment till the rising of the court 
or 15 days, gets lot of money from the 
royalties on his books. 

3 P. M. 
If a man publishes something and you 

prosecute him for obscenity, immediately 
the sale of his book goes up and he 
benefits as a result of his conviction. 
There are journals, which have been 
published, that disgrace Indian literature 
and Indian society. Now we must have 
some kind of a control over that literature. 
Unfortunately our fundamental law, as it 
stands, will not permit any restriction to 
be placed on the freedom of expression 
excepting under the well-known law of 
obscenity. Article 19(2) mentions about 
obscenity" . . . any matter which offends 
against decency or morality and so on." 
Under that clause, we can impose 
restrictions on the freedom of expression. 

Now we felt that for repeated offences, 
the punishment should be enhanced. That is 
why on the schedule on page 3, we have 
suggested "on first conviction, 
imprisonment of either description for a 
term which may extend to two years . . 
."and "in the event of second or subsequent 
conviction, with imprisonment of either 
description for a term which may extend to 
five years..." We have prescribed a scale of 
punishment for offences under this. The 
question may be asked finally : Why is it 
necessary for us to undertake a legislation 
of this character to penalise obscenity? 
What harm is being done to our gene-
ration? Studies have been done on this 
subject also and one of the conclusions > 

of these studies is that a man who reads 
obscene literature is either physically or 
physiologically inadequate or psycholo-
gically frustrated. There are two cate-
gories of people who read this, people 
who have serious mental frustration and 
people who are physically inadequate and 
who want to have achievements in lite-
rature which achievements have been 
denied to them in their life. These are the 
classes of people who read obscene 
literature. There may not be a Hippie 
generation now in India, but a Hippie 
generation is coming up in our country 
also. If you go round Connaught Place, 
you will see all these long-haired gentle-
men with drain-pipes and all that and with 
beards. We also know that we have got a 
frustrated generation coming up. With so 
much of unemployment in our country, 
with rising prices, people are bound to 
resort to all forms of stimulation and 
excitement and obscene literature is one 
such form. There are obscene journals 
published in the United States, but they 
are at least decently printed. The 'Indian 
Observer' is not printed, it is 
mimeographed. Nobody benefits by 
reading this literature. 

Therefore, Madam, I feel that this Bill 
should be given a trial. As I said, we have 
tried to amend the law of obscenity after 
100 years and have taken into 
consideration in such amendments the 
experience of the United Kingdom, the 
experience of Canada and the experience 
of the United States. We want to broaden 
the frontiers of our literature. We do not 
want to restrict them. But we do not want 
Indian culture to be debased by such 
journals and the fundamental law will 
protect them as long as the law of 
obscenity is not amended. We have tried 
something very difficult, namely, to define 
"obscenity." It is for the first time that a 
definition has been attempted and I hope 
that this Bill, on which months of labour 
has been spent by Members of this 
Committee, will receive the full 
consideration of this House and that it 
would be sent to the other House, too, for 
its opinion. I do not expect that this Bill 
would be adopted in toto by them. But this 
is a problem on which we want to focus the 
attention of the Members of the other 
House as well as Members of this House. 
This is a very serious problem affecting 
public decency. The minds of the younger 
people are eroded by such obscene 
publications. My hon. friend, Mr. Shukla, 
when he speaks will be able to tell you 
that Government have failed to get 
convictions to the accused in a 
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large number of cases. We do not want 
such a situation to continue to exist in 
our country. 

One final word. The 'Indian Observer', 
about which I have spoken, was also 
banned from the Railway book-stalls. But 
the man went to the Supreme Court and 
the Supreme Court gave the ruling in his 
favour, that this journal should be sold in 
Railway book-stalls. I have made 
enquiries in Connaught Place and I found 
that a large number of newspaper stalls 
are unwilling to take this paper. I am 
mentioning only the 'Indian Observer' 
because it is published in the Capital. 
There are many others. So. I hope. 
Madam, that Members would not imagine 
that we are seeking to put restrictions on 
literature. We are only trying to widen 
the field that is permissible to artistic and 
literary writers. We have to be decent in 
what we write. The printed word has got 
enormous influence over the minds of 
people, particularly in a country where a 
large number of people are illiterate 
Madam, on this and other grounds, I 
commend the Bill for the consideration of 
the House. 

 
THE DEPUTY CHAIRMAN :  The 

mover   of   the   motion has given >ou 
that time. 6—69 R, S./67  
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SHRIMATI SHAKUNTALA PA-

RANJPYE: Madam, I fail to understand 
why Diwan Chaman Lall and now my 
friend, Mr. Mani, also is so obsessed with 
obscenity. Diwan Chaman Lall's mind 
seems to have been exercised by this 
subject since 1924, more than 40 years 
ago, Madam. All this commotion over 
obscenity seems unnecessary to me and 
people haunted by this concept leave me 
cold. This Bill has been before the House 
several times and I have paid no attention 
to it and today even I would not have 
stood on my legs but for the sinister 
intention of this motion to enhance the 
punishment for offences which I regard as 
no offences at all, only bad taste. I shall 
come back to this punishment business a 
little later. 

Madam, I have seen the amended Bill 
and most of the evidence, The mover is 
anxious to protect works of art and 
science from the shackles of the Penal 
Code. Prompted by such noble motives 
had he come forward with a Bill saying 
that obscenity should not be 
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[Shrimati Shakuntala Paranjpye]  • 
considered a penal offence at all and that 
it should be removed bag and baggage 
from the Penal Code, I would certainly 
have congratulated him with all my heart. 
But he has not done so. In fact to my 
mind the mover and many Members of 
the Select Committee like my friend, Mr. 
Mani, also seem to have set out to save 
'Lady Chatterley's Lover' and chastise the 
'Observer'. 

In the whole of my life, Madam, I have 
never been able to understand why people 
are more concerned with other people's 
morals and behaviour than their own. All 
these taboos, controls, only incite people 
to delve deeper into the forbidden sphere. 
How often, Madam—you must be 
knowing—do publishers and cinema 
distributors bank on this human failing? A 
book or a picture advertised as not for 
children or for adults swells the clientele. 
It is again the temptation of the forbidden 
fruit all over again. I can tell you a little 
story of a fnned of mine, who had been 
studying in the United Kingdom for three 
years. He was—and is—a very sober lad 
and never touched a drop of alcohol. But 
when he came back to India, the Bombay 
State—it was Bombay then and not 
Maharashtra as now—went in for 
prohibition. This went against his grain, 
and that very day he said, "I am going to 
break this stupid law" and he took alcohol 
for the first time. He did not continue it, 
but he did taste it for the first and last 
time. And this happens when you pass 
these legislations prohibiting this, that and 
the other. We know what happened with 
prohibition ourselves. 

Even in the Penal Code, which the Bill 
seeks to amend—and the Government, 
unfortunately, has lent its support to this 
move—temples and old religious books 
are exempted from the purview of the 
offence. Is one to infer thereby that the 
law concedes that some of the paintaings 
and sculptuies in temples, and many of 
the tales in the Puranas are downright 
obscene because, if and when any 
reproductions of these are made, the law 
goes against them, as it did with Mulkraj 
Anand as it came in the evidence? Does 
the law book upon the concept of Shiv 
Linga and Pindi as obscene? Are the 
antiques of Krishna and the Gopis really 
obscene but pardoned because of uV halo 
that Krishna wears round his head? 

The amending Bill, Madam, seeks to 
define obscenity, and some of the distin-
guished witnesses, as the hon. Member 
who preceded me, thought that it was 
unnecessary. The world pandits, who had 
assembled in Geneva some years back, 
had come to the agreement that obscenity 
was a concept which could not be defined. 
And yet, Madam, people have been fined 
for an offence which so far no one had 
been able to define. Now our Select 
Committee has tried to fill in this lacuna 
and has come out with a definition which, 
I am afraid, Madam, is not very different 
from the definition of lustice Cockburn, 
and obscenity can be construed 
differently by different Judges and 
different experts. So the same thing will 
go on. The same injustice will be done to 
people. 

To my mind, obscenity is very much a 
subjective matter. People who revel in it 
can imagine a whole lot of obscene and 
indecent acts from simple words like 
marriage, mother, father, child, anything 
which is even remotely related to sex or 
the sex act. Madam, even wedding 
invitations will be forbidden, because 
what are they? They only amount to 
public proclamations of sex intimacy. 
Where are we to stop? 

If one has healthy ideas about sex, all 
this fuss about obscenity is absolutely 
redundant. Animals are not obscene. 

SHRI LOKANATH MISRA (Orissa): 
Advertisement of loops must be prohi-
bited then, according to them. 

SHRIMATI SHAKUNTALA 
PARANJPYE: Yes. As I said, animals are 
not obscene. They go about naked and 
even perform the sex act in public, and no 
one thinks anything about it. They are not 
held up in court for being obscene. 

PANDIT S. S. N. TANKHA (Uttar 
Pradesh): But can you control it? 

SHRIMATI SHAKUNTALA 
PARANJPYE : But why should you want 
to control it? 

PANDIT S. S. N. TANKHA: You are 
a human being, not an animal. 

SHRIMATI SHAKUNTALA 
PARANJPYE: I think we are worse; if we 
were like animals even in this, we would 
be far better. 

{Interruptions) 
Obscenity is not an attribute of a 

picture or painting or publication, but it is 
wholly an attribute of the onlooker 
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or the reader. My friend goes to these shops 
and finds these books. I have lived more than 
three years in Delhi and I have never cared to 
find them •or... 

SHRI A. D. MANI: Because I was dealing 
with this Bill so, naturally, I was trying to get 
at what obscenity was. 

SHRIMATI SHAKUNTALA 
PARANJPYE: I am coming to you, quite 
heavily, in a minute. Those who have been 
brought up with a lot of complexes and 
inhibitions will see obscenity in everything, 
and even a thousand amendments to the Penal 
Code will not save such people. Here I would 
like to point out in passing—listen to me—
that most of the offenders against the law of 
obscenity belong to the male sex. 

SHRI A. D. MANI: Yes, yes, it is true; 
males are the offenders. 

SHRI LOKANATH MISRA: He is an 
offender even at the age of sixty. 

SHRIMATI SHAKUNTALA 
PARANJPYE : Women do not seem to offend 
the law very much. 

SHRI A. D. MANI: They don't. 
SHRIMATI SHAKUNTALA 

PARANJPYE: Maybe, that was why not a 
single woman was taken on this Select 
Committee, Madam. I said it when the Select 
Committee was chosen, and I did not shout 
loudly because I did not want to be associated 
with the job myself. 

SHRI AKBAR    ALI    KHAN:    But 
there were lady witnesses. 

SHRIMATI SHAKUNTALA 
PARANJPYE: I think they wanted to have the 
monopoly of reading all obscene literature 
among themselves. That is why perhaps this 
Committee was appointed. That is what I can 
see from all the evidence, from what you call 
the documentation that has been presented. 

Madam, I have had a look at 'Lady 
Chatterley's Lover'. I could not finish it to the 
end. And same is the case with 'Ulysses'. 
These books bored me stiff. So did the 
'Observer'. 

THE DEPUTY CHAIRMAN: You did not 
pass it on to Mr. Mani. 

SHRIMATI SHAKUNTALA 
PARANJPYE : No, somebody took it away 
from my house. So IJost the money. Also I did 
not know Mr. Mani so well then. As I said, so 
did the 'Observer'. 

SHRI A. D. MANI: There are three 
experts. Mr. K. K. Shah is also an expert. 

SHRIMATI SHAKUNTALA 
PARANJPYE: I have to keep a vigil on them 
now. There is a law of defamation, and if 
papers like the 'Observer' indulge in 
blackmail or slander, they can be brought to 
book under that law. 

SHRI A. D. MANI: No. 
SHRIMATI SHAKUNTALA 

PARANJPYE: It is not necessary to take 
cover under the law of obscenity. 

SHRI A. D. MANI: It is very difficult to 
prove a charge of blackmail, because you have 
got to have a good deal of primary evidence, 
namely, you have got to say that this was said 
in the presence of A or B or C. My friend, Mr. 
Mookerjee, will bear out as a Judge that 
blackmail cannot be proved by mere 
circumstantial evidence; it has got to be 
supported by primary evidence, but 
blackmailing of the public and corrupting of 
the morals of the public, this is a very 
important matter also with which this Bill 
deals. 

SHRIMATI SHAKUNTALA 
PARANJPYE: You are very much worried 
about the public morals, I think. Leave the 
public morals alone; they will look after 
themselves. 

Several speakers have pointed out that the 
concept of obscenity varies from country to 
country; everybody has, in fact, admitted it, 
that it varies from century to century, from 
person to person, and even with the same 
person from age to age. What I thought was 
obscene at the age of twenty, I may not think 
obscene now, or vice versa. This obscenity 
again, leads to what? A picure is obscene in 
one country and not in another. Again, a book 
was obscene twenty years ago and it is not so 
today. What kind of concept is the mover 
trying to define? It is an ever changing idea. 
Why not leave it alone? Such laws only 
enhance the curiosity which kills the cat. 

I strongly oppose the motion and 
particularly the provisions to enhance the 
punishment, to which I am coming in a 
minute. 
[THE VICE-CHAIRMAN (SHRI AKBAR ALI 

KHAN)   in the Chair] 
SHRI A. D. MANI: You can move I   an 

amendment. 
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THE VICE-CHAIRMAN (SHRI 
AKBAR ALI KHAN): You need not 
move it at this stage, but you can speak 
on it. 

SHRIMATI SHAKUNTALA 
PARANJPYE: Yes, I shall move it when 
the time comes. I do not want the 
punishment to be enhanced. In fact I do 
not want any punishment at all. I want 
the Bill to be thrown out because I am 
not clear where obscenity begins and 
where it ends. 

DIWAN CHAMAN LALL (Punjab): 
But you have got a law of obscenity now. 
What are you going to do about it? 

SHRIMATI SHAKUNTALA 
PARANJPYE: It will remain, that is all 
right. But later on we might agitate to 
bring in a Bill to delete that. 

SHRI LOKANATH MISRA : You 
might bring in a Bill to repeal it later on 
but let it be as it is now. 

SHRIMATI SHAKUNTALA 
PARANJPYE: Yes, let us not disturb it at 
the moment. Now, this terrible provision 
for enhancing punishment brings back to 
my mind my great guru, the late Mr. R. 
D. Karve, the pioneer of birth control in 
India. He was a confirmed rationalist and 
he held very progressive views on 
subjects like religion, God, eugenics, sex, 
prevention of venereal diseases, moral 
and social customs etc. As no journal 
unfortunately in English or Marathi had 
the courage to publish his articles, this 
courageous person single-handed 
conducted a monthly journal in Marathi 
called the "Samaj Swasthya". Till the day 
of his death, he conducted it, that is, for 
twentyfive years altogether. This journal 
was run at a tremendous loss; although I 
may tell you there were pictures in it 
which Mr. Mani would not have liked, 
even then he made no profit. Though he 
was incurring a tremendous loss, he never 
gave up till the very end. In fact, after his 
death we published the last number of the 
journal to say that the journal will not 
come out any more as the editor and 
publisher was no more. He was an M.A. 
of the Bombay University. He was the son 
of the Bharat Ratna, Maharishi Karve. He 
was a Professor of Mathematics and in his 
spare time he worked for the propagation 
of his progressive ideas. The authorities of 
the college where he worked could not 
tolerate this type of social work of his and 
asked him to give it up. Sir, Karve gave 
up his job 

instead saying that Professors of Mathe-
matics could be had by the dozen but 
there was none to espouse the causes like 
birth control, eugenics, superstition, sex, 
customs, etc. This periodical of his written 
in the most chaste—note my word 
chaste—beautiful and simple language 
brought the wrath of the lav-three times 
upon him and he was hauled up in court. 
He was always strong in his criticism of 
religion, superstition, morality, etc. and 
was an anathema, as can be imagined, to 
the orthodox who prodded the 
Government to sue him. 

THE VICE-CHAIRMAN (SHRI 
AKBAR ALI KHAN): That was 
according to the existing law. 

SHRIMATI SHAKUNTALA 
PARANJPYE: I do not think there is 
going to be any great change with this 
Bill. 

First time in 1931 he was fined Rs. 100 
for an article on adultery which he had 
written himself. Second time in 1933 he 
was fined double that amount for some 
letters published in the Gujrati edition 
and the Judge—and here I would like to 
point out what the Judges are like—was 
so mean as to refuse to raise the fine by 
one rupee so that Karve could file an 
appeal in the High Court. These are the 
sort of Judges we are going to depend 
upon. 

SHRI A. D. MANI: You cannot attack 
the judiciary like that. 

■    SHRIMATI SHAKUNTALA 
PARANJPYE: I am sorry; you can haul 
me up for contempt of court. 

THE VICE-CHAIRMAN (SHRI 
AKBAR ALI KHAN): In the House 
there is no contempt. 

SHRIMATI SHAKUNTALA 
PARANJPYE: No less a person than Dr. 
Ambedkar fought Karve's case and his 
defence is worth reading. The third time 
in 1940, Karve was sued for publishing a 
three line advertisement of a book called 
'Kama Kala' and this time Karve won his 
case. So this sinister attempt to enhance 
the punishment cannot but alarm me with 
the thought that others like Karve will run 
a greater risk for propagation of their 
views if this awful Bill with its evi] clause 
for enhancing the punishment becomes 
law. But I suppose. Sir, they will be in 
good company. Voltaire. Rousseau, Annie 
Beasant and Bertrand Russel came under 
the cudgels of the same senseless law    of 
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obscenity. It is always the honest; sincere 
and the scrupulous people who suffer 
punishment while the dishonest, insincere 
and the unscrupulous people like pro-
bably those who bring out 'Observer' find 
ways and means to escape it. If this 
House ever passes this Bill in its present 
form, the martyrdom of several future 
pioneers will be upon its head. 

Let us therefore throw this Bill entirely 
out and particularly this clause to 
enhance the punishment. 

Thank you. 

THE VICE-CHAIRMAN (SHRI 
AKBAR ALI KHAN): Now, I will call 
Mr. Justice Mookerjee to speak, 

SHRI DEBABRATA   MOOKERJEE 
(West Bengal) :  Not now. I once was. 

SHRI A. D. MANI: Ex-Justice. 

THE MINISTER OF STATE IN THE 
MINISTRY OF HOME AFFAIRS (SHRI 
VIDYA CHARAN SHUKLA): They 
always carry the title with them like the 
Generals. 

SHRI DEBABRATA MOOKERJEE: 
I find myself in agreement with what the 
previous speaker, Shrimati Paranjpye, has 
said but the reasons she gave do not 
commend to me at all. Her conclusion 
appears to me to be all right, at least that 
part of her conclusion of leaving the law 
where it is, but surely I am not prepared 
to go with her to that farthest limit of 
suggesting that some day soon enough 
there should be a Bill brought before this 
House to do away with the law of 
obscenity altogether. The remedy she 
suggests would be worse than the disease. 
To my mind, Sir, the approach to this 
difficult question has not been correct. I 
say so with the utmost respect for the 
Members of the Select Committee. The 
question that arises foremost in one's 
mind is: Is there any occasion just now 
for amending the law as it stands? As far 
as I can see there is no necessity at all. I 
find from the Report which the Select 
Committee has made to this House that 
the idea was to liberalise the law in the 
country in regard to publications and 
objects of the kind referred to in the Bill. 
In the second place, the object was to 
tighten up the law relating to the 
publication of obscene matters or objects 
by providing deterrent punishments. To 
my mind both the dbjects are laudable on 
their face value but    neither   seems 

necessary at the moment. I will just ask: 
Who complains of the engravings of 
Konarak or Khajuraho and says that they 
are obscene? Who complains of the smile 
of Mona Lisa and says that the smile of 
that buxom matron produces a polluting 
effect on the mind of the observer? That 
smile has puzzled the world but no one 
complains about it and says that it is 
obscene. 

SHRIMATI SHAKUNTALA 
PARANJPYE: Then, way protect it? 

SHRI DEBABRATA MOOKERJEE: 
Who complains of the undraped angel 
figures of Raphael or of Michelangelo? 
Who complains of the figure of Antiope by 
Corregio which gives you the feel of the 
flesh and displays the curves of the female 
body? Who says that it is obscene? Who 
complains of "Ariadni in Sleep"? No one 
complains. Here art rises far above muck 
and dirt. Therefore, that being the position I 
hesitate to say that there is any occasion, 
whatever, at the moment to change the law 
either by way of liberalising it or by way of 
tightening it. You will remember that this 
matter came up before an International 
Convention at Geneva in 1923. A resolution 
was passed for the supersession of obscene 
publications. It was in pursuance of that 
resolution that the law in this country was 
amended, but be pleased to remember that 
they did not adopt a definition of obscenity. 
They did not try the impossible. I do not 
like that the I Bill should contain any 
definition at all. People, by and large, know 
what is obscene and they do not require the 
assistance of a set definition or a formula 
for the purpose of being told emphatically 
that this is obscene, bad and that is not 
obscene, good. 

Turning to the suggested definition of 
obscenity in the Bill for one moment, we 
find that sub-clause (1) of clause 2 says  : 
"(1) For the purposes of sub-section (2), 

a book, a pamphlet, paper, writing, 
drawing, painting, representation, figure or 
any other object, shall be deemed to be 
obscene if it is lascivious or appeals to the 
prurient interest or if its effect, or (where it 
comprises two or more distinct items) the 
effect of any one of its items, is if taken as 
a whole, such as to tend to deprave and 
corrupt persons who are likely, having 
regard to all relevant circumstances, to 
read, see or hear the i       matter contained 
or embodied in it." 
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[Shri Debabrata Mookerjee] 
I want to underline the word "hear". I fear 
due attention was not paid to the 
corresponding English Act. It is taken 
from the Obscene Publications Act, 1959 
(7 and 8 Eliz 2, Chapter 66). There the 
definition is different. It is said; "For the 
purposes of the Act, an article shall be 
deemed to be obscene if its effect is such 
as to tend to deprave and corrupt 
persons." I am leaving out the 
unimportant parts. I am not reading the 
rest of it. 

Coming to the next sub-section of the 
English Act, 'article' is denned as: 

"Any description of an article con-
taining or embodying matter to be read 
or looked at or both, any sound record 
and any film or other record and 
picture or pictures." 

The definition in the Bill which I have 
read, has been taken from the English 
Act, but it has been taken in a truncated 
form and the result is disastrous. Please 
turn to the last line of that paragraph. 
There is the word "hear". To what 
substantive do you connect it? Do you 
hear a pamphlet ? Do you hear a picture? 

DIWAN CHAMAN LALL: You hear 
a record. Do you not? 

SHRI DEBABRATA MOOKERJEE: 
You hear a record, but 'record' is not 
included or defined. It is not even stated 
here. That is my complaint. If you take 
the English law, take it as it is. Do not 
truncate it and try to improve upon it. If 
you do it, you do it with disaster. You do 
not hear a picture. You do not hear a 
writing. You do not hear a figure. You 
hear a record. 

DIWAN CHAMAN LALL: Of course, 
you can hear a book. 

SHRI DEBABRATA MOOKERJEE: 
That is not the way in which a book is 
ordinarily dealt with. If you wish to take 
it, take the whole of it or leave it. Change 
it if you like. Please get the word 'record' 
here included in the definition. I do not 
know whether it pleases the Members of 
the Committee, for whom I have very 
great respect, to listen to this criticism, 
but the word 'hear' has no corresponding 
substantive and it is in a deplorable 
condition because the definition in the 
English Act has been truncated. 

Now, I will come to the middle of the 
suggested definition. It says:— 

"... shall be deemed to be obscene if 
it is lascivious or appeals to the prurient 
interest. . ." 

I submit these words are utterly useless. 
They do not advance the meaning at all. 
The words "lascivious or appeals to the 
prurient interest" are not to be found in 
the English Act. Now, what does the 
word 'lascivious' mean? The ordinary 
dictionary meaning is: "lustful, wanton, 
inciting to lust." What do the words 
"prurient interest" mean? They would 
mean morbidly lewd, lascivious, inde-
cent, lustful, etc. Why have these words 
again? How can these two expressions, 
having more or less the same connota-
tion, be used in the body of the defini-
tion? You are dealing with law and you 
must be precise as far as possible. It is 
anything but precise here. In my sub-
mission these words "lascivious or ap-
peals to the prurient interest" mean noth-
ing and they should not be there in the 
definition. 

I may tell you that the latter part of this 
clause is the most important part. They 
have been taken from the famous 
Hicklin's case and adopted also in the 
English definition. Lord Justice Goddard 
had occasion to comment upon it and he 
said that the definition suggested in 
Hicklin's case is a classic definition. The 
words used by Justice Cockburn in that 
case were that a matter charged with 
obscenity must have a tendency to dep-
rave and corrupt those whose minds are 
open to such immoral influences and into 
whose hands a publication of the sort is 
likely to fall. 

Therefore, if you wish to have a defi-
nition, by all means retain the last part and 
my submission is you omit the earlier part 
which really means nothing. But I would 
suggest, do not have a definition at all. We 
have done without a definition all these 
years and let us do without it for the rest 
of the time. As a matter of fact, the 
Supreme Court had recently occasion to 
discuss this question in Ranjit Udeshi's 
case and there it was observed by the 
Learned Judge that obscenity is not 
defined in the Code and it is more or less 
a question of fact to be decided upon the 
matter which is put before the Court for 
its decision. You can never say except by 
indicating in a most general way what 
should constitute obscenity. The Indian 
Courts have, as far as I know, dealt with  
this question 
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quite properly. They have never allowed 
their judgment to be swayed by extra-
neous considerations. Where the total 
effect of a writing or brochure is found to 
be not obscene, no person has ever been 
convicted under section 292 or 293. I 
should be very chary in making a 
statement of a definitive kind but it is 
within my experience, if I may say so, 
that there has hardly been a failure of 
justice and no man has been improperly 
convicted of obscenity where the matter 
charged is not really obscene. Slender 
indeed is the necessity for a definition. 
Once you adopt a definition, you put 
yourself in a strait-jacket that would 
imply certain restrictions and constric-
tions. Leave it to the decision of the 
Courts in the country, and they will de-
cide having regard to the contemporary 
standards of the community prevailing 
what is good for the society and what is 
bad for it. It would be all right if the word 
was capable of a precise definition. That 
might have given the Courts the 
advantage of falling back upon it for the 
purpose of deciding in a particular case 
whether the matter charged is really 
obscene or not. But you can never, Sir, 
encompass or exhaust the whole universe 
of thought and discourse. Men's relations 
are so infinite and so complex and admit 
of such divergent, differing shades that it 
must be left eventually to the decision of 
the deciding authority as to whether a 
matter charged can really be said to be 
obscene and therefore deleterious to the 
morals of the country. 

Sir, the Court presided over by a human 
being, may be a distinguished human 
being, cannot shut its eyes to facts. You 
must remember that these are days of 
mini-skirts, of mini-sarees, of mini-
cholies, days of twist and frag. It will 
have to decide upon the prevailing 
standard which it should apply to the facts 
of a particular case. If you have a set 
definition for the purpose, you put a limit 
to the Court's discretion, and unless you 
are very sure that your definition is a 
foolproof one, I am afraid you will be 
doing injustice to yourself and to persons 
that may be charged in the future with 
having committed the offences 
contemplated in section 292 or 293 of the 
Penal Code. Would you be surprised to 
hear that the International Commission at 
Geneva declined to define the word 
'obscene'? Would you be surprised to be 
reminded that in the Press (Objectionable 
Matters) Act of 1951, Parliament did not 
deliberately define the word 'obscene'? If 
you turn to section 3 of this Act,    you 

will find that it says that matters which are 
grossly indecent or scurrilous or obscene 
or are intended for blackmail may be dealt 
with under the provisions of that Act. You 
have to give, Sir, some credit to the 
wisdom of your forbears. They had before 
them this identical question. Why hurry 
and come up with a set definition so as to 
make it difficult for the Courts to take an 
unfettered view of the entire situation, and 
make it extremely delicate for the Court to 
apply its own independent judgment to the 
matter charged as obscene before it and to 
see that complete justice is done between 
the State and the persons accused of 
having committed an offence either under 
section 292 or 293? If there was evidence 
available to show that^ the Courts in the 
country have been putting their foot down 
on publications which should not be 
banned and frowned upon but still they 
are doing so, there might be some 
justification for a definition. I do not find 
any justification whatever for defining 
'obscenity' at this time of the day simply 
because some attempt has been made in 
England recently to define it. You will 
please remember that the English Act does 
not say all that we wish to say. It merely 
gives statutory form to that classic dictum 
in Hicklin's case that a matter charged 
with having a tendency to deprave and 
corrupt those into whose hands it is likely 
to fall, is obscene. They are really 
enshrining in an Act cockburn's dictum 
approved of by Chief lustice Goddard. 
They felt proud of it. I say, Sir, that 
dictum has been acted upon in this 
country from the lowest Court to the 
highest. No one has departed from it. The 
absence of a strict definition has the 
undoubted merit that it will not restrict the 
Court's discretion. It enables the Court to 
take a conspectus of things happening 
round about and come to a decision 
whether the matter charged is all muck 
and dirt or it is good and healthy for 
society. 
4 P.M. 

Now turn, Sir, to another part of the 
proposed Bill, that is sub-clause (ii) — it 
comes under the Exception; I am re-
ferring to sub-clause (ii) (a) (i)—it says: 

"the publication of which is proved to 
be justified as being for the public 
good on the ground that such book, 
pamphlet, paper, writing, drawing, 
painting, representation or figure is in 
the interest of science, literature, art or 
learning or of other objects of general 
concern," 
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[Shri Debabrata Mookerjee] 
Now, this is in effect a proviso put in 

as a part of the Exception. Well, Sir, this 
is a risky thing, in my judgment, that has 
been sought to be done. What is the effect 
of a proviso by way of an exception which 
is embodied in the main part of the 
section? I am afraid, my esteemed friends 
on the Select Committee have not paid 
due attention to this aspect of the matter. 
They may have but I do not find any 
evidence of that. You know, Sir, that 
when a proviso is in the nature of an 
exception, it becomes necessary for the 
prosecution also to prove that the person 
charged, cannot successfully plead what is 
stated in the proviso. Ordinarily, it is not 
necessary for the prosecution to negative a 
proviso. But it does become necessary, if 
it is in the nature of an exception, and the 
enacting clause cannot be read without it. 
It becomes, as drafted, a part of the 
enacting clause; you cannot read it 
without referring to the parent clause. 
And what is the legal effect of that? The 
effect is that the prosecution will be 
obliged to prove that the defence of the 
person charged is not available to him. 
So, this additional burden is cast upon the 
prosecution of proving that. Why do you 
wish that it should so happen? The law of 
the land is that a prosecution must prove 
its case beyond all reasonable doubt. The 
prosecution is not obliged to prove that 
the defence or possible defence of the 
person charged is false. The effect of 
putting the proviso by way of exception 
in the main body of the clause is that the 
prosecution will be obliged to prove not 
only the elements necessary to prove the 
offence charged, but also to prove that this 
defence is not available to the person 
accused. I dare say, Sir, this was not the 
intention of the hon. Members sitting on 
the Committee. But then that is the result. 

The matter will not rest there. In every 
case, a person aggrieved will come before 
the court and put forward the plea that the 
prosecution merely alleged certain facts 
and produced evidence in support of 
them, but did not negative his defence. I 
am sure my esteemed friends never 
contemplated that result. 

Now, turn to the English Act, it is 
interesting, how, that Act has been 
truncated to our damnation. 

THE VICE-CHAIRMAN (SHRI 
AKBAR ALI KHAN): Do you approve 
of the English amendment? 

SHRI DEBABRATA MOOKERIEE: I 
do not. I say, I do not approve of the Bill 
in its entirety. But I am trying to say... 

THE VICE-CHAIRMAN (SHRI 
AKBAR ALI KHAN): I say, the 
amendment in the British law. 

SHRI DEBABRATA MOOKERJEE: 
That is all right; it will survive legal 
surgery. But my humble opinion is that 
this Bill will not survive a lay man's 
scrutiny. Section 4 of the English Act 
sayS—that is an independent section, it is 
not part of an exception or a proviso— 

"A person shall not be convicted of 
an offence against section 2 of the Act 
and an order of forfeiture shall not be 
made if it is proved that publication of 
the article in question is justifiable or 
being for the public good on the 
ground that it is in the interest of 
science, literature, art, learning or other 
objects of general concern." 
Practically verbatim this has been 

taken from the English Act and put into 
the Exception. The place has been 
changed and I do not think, very wisely. I 
say so with the utmost respect, it is put in 
the exception in a slightly changed form. 
That change of context makes all the 
difference in the world. Therefore, I say 
that the way in which the Bill is being 
sought to be passed into law will, if 
passed, lead to difficulties. 

Now, in my humble submission, no-
body in this country ever said that any 
work of art, properly so-called, should, be 
put down. There was no occasion for this. 
This is all gratuitous legislative activity 
for which there is no warrant. Who has 
said that a medical treatise where you get 
many intimate pictures of the female form 
or the male form is a book which ought to 
be put down and proscribed and a person 
possessing or selling it ought to be 
punished under section 292 or section 293 
of the Indian Penal Code? Who has ever 
heard that any book containing 
photogravure of famous paintings the 
world over was. . . 

DIWAN CHAMAN LALL:    I    am 
sorry to interrupt my hon. friend. But has 
he seen Dr. Mulk Raj Anand's book of 
reproduction of Khajuraho and Kona-rak 
which has been banned in India? 

SHRI DEBABRATA MOOKERJEE: I 
am not sure of that particular book. But I 
have seen a hundred others. I do 
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not know how far, to what extent, that 
particular book which my hon. friend has 
referred to, has gone. It may be that there 
is something in what he says. I am not 
dogmatic. But all that I wish to say is that 
there are hundreds and thousands of 
books in the country which are put out on 
the open shelves in shops for sale, to 
which a puritan can turn his upturned 
nose or a woman who may be said to 
believe in grundyism might legitimately 
take exception. Has any action been taken 
against them? Why is it necessary to rush 
today to imitate what the Britishers have 
done? After the great hullabaloo for 
prosecution over 'Lady Chatterley's 
Lover' they had the Act. Leave them 
alone. Try to turn to the state of your own 
country and see whether things are in a 
bad way or in such a mess as to require 
legislative intervention. 

SHRI P. N. SAPRU (Uttar Pradesh): 
'Lady Chatterley's Lover' is banned in 
this country. 

SHRI DEBABRATA MOOKERJEE: I 
have another aspect of the matter to 
which I think I should call attention and 
that is about the sentences proposed. You 
know, Sir—I say again with respect —
that there has been considerable tightrope 
walking. On the one hand, an attempt has 
been made to liberalise the law and on 
the other hand to tighten the law relating 
to publications of obscene literature. 

My objections remain; it is not right to 
have a definition at all, and if you insist 
upon having it, have a proper definition. 
Cut out the words that are wholly 
unnecessary, the words which I have 
already pointed out earlier, and do not by 
any means have in the Exception portion 
the subject-matter of an independent 
section relating to books, literature, 
pamphlet, writings, and so on which are 
proved to have been written for the 
purpose of advancing the cause of 
science, literature and art generally. 

Lastly, Sir, I would say that the sen-
tences that have been provided appear to 
me to be not only harsh but almost brutal. 
Who has ever heard of a man being 
sentenced to imprisonment for five years 
for having published obscene literature? 
In England they have three years, if I 
remember aright. A man has to be sent to 
jail under section 292 for two years, and 
for subsequent conviction for an 
enhanced period of five years. It may be 

either under section 292 or longer still 
under 293. These imprisonment sentences 
would appear ridiculous in the eyes of the 
world. If you think what I have said about 
the main provisions of the Bill is not 
right, by all means have them. But have 
them please in a decent way and provide 
for a sentence which may not be regarded 
as savage. A man who kills another under 
somewhat dubious circumstances may be 
found guilty under section 302 (II) of the 
Indian Penal Code and given four years 
or five years. A dacoit might be sent to 
jail for five years. But a person who 
possesses or sells an obscene book is sent 
to jail for five years. Are we advancing or 
are we marking our steps in the opposite 
direction? Which way are we going? I 
submit, Sir, this Bill represents two 
contrary views pulling in two directions. 
Some of my esteemed friends were trying 
to liberalise the law. Others were trying, if 
I may say so with respect, to strike a 
bargain and say, "Well, where obscenity is 
established, send the man to jail either for 
three years or for five years". I think this 
is not the right attitude to take. 
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THE VICE-CHAIRMAN ( SHRI AKBAR 
ALI KHAN): Dr. Sapru, you are speaking. So 
you need not interrupt. Let Mr. Varma go on. 
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"For the purposes of sub-section
(2), a book, a pamphlet, paper, writ 
ing, drawing, painting, representation, 
figure or any other object, shall be 
deemed to be obscene if it is lascivi 
ous or appeals to the prurient inte 
rest........." etc., etc. 
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PANDIT S. S. N. TANKHA: Mr. Vice-
Chairman, Sir, you had been the Chair-
man of the Select Committee which 
amended the Bill and brought it before 
the House. I would like the House to 
know the circumstances—which of 
course are known to you—under which 
the original Bill, which was brought for-
ward by Diwan Chaman Lall, was radi-
cally altered and has now been brought 
forward in its present form. I would like 
to tell the House why this was done. At 
the outset, Sir, I might tell you that when 
the Bill was brought forward ini- 

 

(n) tor the Exception, the tollow-
ing Exception shall be substituted, 
namely:— 

(a) any book, pamphlet, paper, 
writing, drawing, painting, represen-
tation or figure— 

(i) the publication of which is
proved to be justified as being for
the public good on the ground
that such book, pamphlet, paper,
writing, drawing, painting, repre
sentation or figure is in the inte
rest of science, literature, art or
learning or of other objects of
freneral   concern " 



2221 Indian Penal Code [ 1 PEC. 1967 j [Amdt.)) Bill, 1963 2222 

tially, it was circulated for public opinion 
and almost all the States of    the Union   
were   asked   to   express   their opinion      
on      it.      Most      of      the States were 
of the view that    the    Bill was 
unnecessary. The Bill as    brought forward 
by  Diwan Chaman Lall    was opposed by 
the U.P. Government, West Bengal State 
and Gujarat State. The Bill was considered 
unnecessary by Madhya Pradesh,    
Maharashtra and Bihar and also 
Pondicherry. The Advocate-General of 
Mysore was also of the same view. No 
objection was taken to the Bill by Orissa, 
Nagaland, Manipur, Tripura and Rajasthan, 
while Laccadives and Anda-mans 
expressed   no opinion.    It is only the three 
States of    Andhra    Pradesh, Himachal 
Pradesh and    Kerala    which supported the 
Bill. Thereafter, Sir, when the Committee 
met for the first time or it may have been 
the second time, it was  decided that we  
should call    for witnesses of various 
categories to obtain their views on this 
subject.    And   you might remember, Sir, 
we decided to call witnesses  of  four  
categories.  The first were the lawyers and 
judges    or    ex-judges. Among them were 
Mr. M. C. Setalvad, former Attorney-
General, Mr. A. S. R. Chari, senior 
Advocate of the Supreme Court and Mr. A. 
N. Mulla, retired judge of the    Allahabad    
High Court and at present    a   Member    
of Parliament; he is also a man of literature 
and a renowned Urdu poet. 

Then, there was Mr. G. S. Pathak, ex-
Law Minister and at present the Governor 
of Mysore. Among the literary men, apart 
from Mr. Mulla, we also invited Mr. 
Mohammad Fazl-ur-Rahman, Pro-Vice-
Chancellor of the Aligarh Muslim 
University who is a renowned scholar and 
a well-known Urdu writer. Then, Sir. 
among artist: and painters and cinema 
artistes, we toot the evidence of Shrimati 
K. Shridharani who is a painter, Shrimati 
Leela Chitni: and Shrimati Snehaprabha 
Pradhan both film artistes, and Mr. 
Prithvira Kapoor, who is also a noted film 
acto: and Director. Then, we took the evi 
dence of Prof D. K. Badekar, Represen 
tative of the Maharashtra Sahitva Pari 
shad, Poona, Mr. B. R. Chopra, Film 
Producer and Director, Mr. B. K Nandee, 
Regional Officer, Central Boar< of Film 
Censors, Bombay and Mr. B. F Bhatt, 
Chairman, Central Board of Filn Censors. 
Then we took the evidence o some of the 
most important newspaper men and 
others, among whom were Shi K. N. 
Bamzai, Registrar of Newspaper., for 
India, Shri  A. K. Jain, President 

All India Newspaper Editors' Conference, 
Dr. V. K. Narayana Menon, Director-
General, All India Radio, and Shri Asoka 
Sen, Joint Secretary, Ministry of Home 
Affairs. So it is wrong to say, as was 
mentioned by my friend, Mr. A. P. 
Chatterjee, that among those whom the 
Select Committee examined as witnesses 
there was not a single man of literature, a 
single painter, a single artist of 
prominence, and therefore he failed to 
understand how the Select Committee has 
come to the conclusions it has arrived at. I 
want to inform him—I am sorry he is not 
present here today—and also the House 
that we did our very best to take the 
evidence of persons of all classes and 
shades in order to arrive at a beiter 
understanding of the whole matter. 

Now, Sir, when the Bill of    Diwan 
Chaman Lall came to the Committee, it 
was clearly apparent to the Committee that 
his intention was to liberalise sections 292 
and 293 but ultimately    the Select 
Committee was of the view that instead of 
the sections being liberalised it was 
necessary to place greater restrictions on 
them. And from that point of view it 
decided to make the provisions more strict 
and capable of better enforcement in the 
courts of law. During our working in the 
Committee    and    even earlier we had 
been informed that   the Home  Ministry  
was finding  it difficult to restrict 
circulation or ban circulation of various 
newspapers or other books not considered 
healthy for the society and as such we also  
thought that the Bill which should come 
forward before the House should be such 
as    would    be sufficiently effective to 
ban all such publications.  My  friend,  Mr.    
Mani,    has shown us various articles  and 
pictures which have  appeared in the 
'Observer' and which are highly 
objectionable, but these pictures and these 
writings when they went, so far as our    
information goes, to various courts of law 
in    the various States, conviction could 
not   be obtained for the publisher or the 
printer of them because of the fact that    
the law was not considered sufficiently 
specific and was not found strict enough   
to punish such offenders. Therefore it was 
natural that the Committee decided that 
instead of liberalising the law, as public 
opinion  stood  in  our country, it    was 
necessary to limit its scope and to make 
the law stricter. 

At the same time, there is another fact 
which I would like to tell you but which 
of course is already known to you 
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and which point I had raised before the 
Committee itself that the view of the 
lawyers and judges who appeared before 
us was that the law as it stands in the 
Indian Penal Code today was sufficient in 
itself to punish all kinds of offenders and 
to ban books which should not be allowed 
to be circulated in the country. From that 
point of view, it became a matter of 
serious concern for me to decide whether 
or not I should take the view that no 
change should be made in the law and that 
the present sections 292 and 293 of the 
Indian Penal Code should be considered 
sufficient for outlawing bad literature, 
books or journals. Now a change was 
brought about in my mind. I shall come to 
that presently. I would, however, like the 
House to know how the views of the 
eminent gentlemen— lawyers and 
judges—who appeared before us gradually 
changed also during the sittings of the 
Committee. The first eminent lawyer who 
appeared before us was Mr. M. C. 
Setalvad. With your pei-mission, I would 
like to quote a few words from his printed 
evidence before us. He states and says on 
page 1 of the printed evidence: 

"The proposed amendment may be 
approached from two aspects. First, is 
it necessary? And, secondly, if 
necessary, is it an appropriate amend-
ment? And I will deal with these two 
aspects in the order in which I have 
mentioned them. 

As to the first, it appears to me that 
the amendment is not needed. It seems 
that the amendment is inspired by a 
recent change in the law in England 
regarding obscenity effected by the 
Obscene Publications Act, 1959, 
known as the lenkins Act." 

On page 2, he expresses his opinion, 
regarding the amendment which was 
proposed by Diwan Chaman Lall, in 
these words: 

"The proposed amendment, even if it 
were to be made, really misses the 
fundamental point, namely that what is 
to be judged is the effect of the writing 
on society Or people in general, and that 
is what the courts have said." 

Then, Sir, on page 4 he says: 
"If I understand the idea of the 

proposed amendment correctly,   ..." 
namely, the proposed amendment by 
Diwan Chaman Lall as it went in its ■ 
original form from this House, 

"... it is meant to liberalise the pro-
vision while you seem to be wanting to 
move in the other direction." 

Further on the same page, after Mr. 
Mani had intervened, he says: 

"If the intention is to tighten the 
law.... one might insert a definition of 
the word 'obscenity' which will have 
the effect of tightening it. That will 
have to be drafted." 

Now, it is this which made the Com-
mittee think of inserting a definition of 
the word 'obscene'. Before that there was 
no question of defining the word 
'obscenity'. Now, Sir, when this sugges-
tion was made, it was you who suggested 
this in the Committee. Your suggestion 
appears on page 10 and I quote your 
words: 

"I would suggest to the Law Minis-
try to draft an amendment on the lines 
that we have been discussing and place 
it before Mr. Setalvad so that he may 
also apply his mind". 

Then what happened was that it was 
decided that the Law Ministry would 
prepare a draft in consultation with Mr. 
Setalvad and that when it was prepared it 
would be placed before the Committee for 
its consideration. We are obliged to Mr. 
Setalvad for having spare the time and 
rendered help to the Law Ministry 
officials who were present there, and 
brought out an amended version of the 
Bill, not on the lines desired by Diwan 
Chaman Lall, but more or less in the 
opposite direction, that is to say, to 
tighten the law instead of liberalising it, 
and these amendments, I might inform 
my hon. friend Mr. Mookerjee, an ex-
Justice of the Calcutta High Court, that 
the wordings of the amendments which 
have been made in the draft have been 
taken from various rulings of the courts 
which the courts have given expression to 
in various cases from time to time, and 
more particularly from the judgment of 
the Supreme Court in the case Ranjit D. 
Udeshi versus the State of Maharashtra—
A.I.R. (1965) S.C. 881. In this case the 
learned Judges have observed: 

"The word, as the dictionaries tell 
us, denotes the quality of being obs-
cene which means offensive to modesty 
or decency; lewd, filthy and repulsive. 
It cannot be denied that it is an im-
portant interest of society to suppress 
obscenity." 
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Here I would particularly remind the 
hon. lady Member who spoke previously 
and said that there was no need for us to 
curb this tendency. The Judges in the 
Judgment have said: 

"It cannot be denied that it is an 
important interest of society to suppress 
obscenity." They are thus very clearly of 
the view, namely, that the tendency of 
obscenity should be curbed and all 
obscene books and literature should be 
banned. Therefore I think it will be only a 
proper thing for this House to impose 
greater restrictions. Further on, the Judges 
proceed and say: 

"There is, of course, some difference 
between obscenity and pornography in 
that the latter denotes writings, pic-
tures, etc. intended to arouse sexual 
desire while the former may include 
writings, etc. not intended to do so but 
which have that tendency. Both, of ecu 
se, offend against public decency and 
morals but pornography is obscenity in 
a more aggravated form." 

They have also observed, Sir,    and    I 
quote from the same judgment: 

"This consideration marches with all 
law and precendent on this subject and 
so considered, we can only say that 
where obscenity and art are mixed, art 
must be so preponderating as to throw 
the obscenity into a shadow, or the 
obscenity so trivial and insignificant that 
it can have no effect and may be 
overlooked. In other words treating with 
sex in a manner offensive to public 
decency and morality (and these are the 
words of our Fundamental Law), judged 
of by our national standards, and 
considered likely to pander to 
lascivious, prurient or sexually 
precocious minds, must determine the 
result." 
These latter words in the definition we 

have taken from this judgment and other 
judgments and incorporated them in the 
definition of obscenity, and these we have 
accepted for amendment of section 292. 
According to Mr. Mooker-jee these words 
did not denote anything in particular. But 
I think the Committee was right in 
including these words in the amendment 
since they form part of the law of the 
land. 

It is these decisions, particularly the 
decision of the Supreme Court and even 
of other High Courts, that will determine 
whether a person has or has not infringed 
the law of the land. 

While I was pointing out that Mr. 
Setalvad was of the view that no change 
was needed, he ultimately accepted to 
help the Committee in drafting the 
amendment and it was through his good 
offices that we have this Bill before us as 
it is today. 

I would also like to inform the House of 
the views on this matter of    some other 

lawyer witnesses also. I will now quote to 
you the words of Mr. A. N. Mulla, 

Retired Judge of the Allahabad High 
Court. It appears on page 176 of the 

printed Evidence. He has stated: "I find 
that the provisions of law as they exist 

today are sufficient but if  you  think  that  
some  added  help should be given to 

courts in order to crystallise their minds 
on certain definitions, on certain aspects 

of the case and issue you can do so." 
He has further said: 

"I think as a whole there is no 
reason to be dissatisfied with the 
interpretation given by the higher 
courts at least. I don't know what 
interpretations were made at the level 
of the magistrate's court." 

So his view also was that no    change was 
needed in the law as it stands today. 
Then, Sir, I would quote to you the words  

of  Mr.   G.   S.   Pathak,  our  ex-Law 
Minister. They appear on page 191: 

"According  to   my   thinking,     the 
existing law is clear and comprehensive, 
and it is not necessary to amend it in the 
way in which it is    being sought  to  be  

amended  by  my  hon. friend Diwan 
Chaman Lall." 

That was about the original Bill  as it went 
up. Further on, he says: 

"Now my reading of the law as it 
exists today, and as it has been inter-
preted by the Supreme Court, is that 
considerations of public good or social 
purposes are relevant considerations 
under the existing law itself and even 
now it is open to the accused to set up, 
by way of exception, a plea that the 
book or the article he has produced was 
intended to serve public good..." 

And on page 192, he says: 
Then another reason why I am in-

clined to oppose this Bill is that the 
Supreme Court's decision, which is a 
recent decision of 1965, in my view 
reflects the national standard or the 
community   standard   and   when 
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according to the consistent decisions it has 
been held that the court is the ulimate judge 
of whether any particular matter is obscene 
or not, then in cases where public opinion 
has changed, where views of the community 
on sex matters have become more liberal, if I 
may use that expression, then it is for the 
Supreme Court on the evidence before it or 
on the knowledge of such notorious facts as 
it has to take into account the change in the 
conditions which have come over the 
society.., such a situation is taken care of by 
the fact that the -ulimate judge of the 
question whether any particular matter is 
obscene or not is the highest court of the 
land." 

He has also stated "To my thinking there is no 
lacuna in the law" and as such, according to 
him, there was no need for any change. But, as 
I have informed the House through you, Sir, 
the main consideration which led us to suggest 
a change in the law was that the Home 
Ministry told us very clearly that they were 
helpless in curbing the journals, or in banning 
the journals, which were being circulated in 
Delhi and elsewhere. This is the main consi-
deration which changed my view and changed 
my stand from the position which I had 
originally thought of taking, namely, that there 
should be no change in the law, and it was 
because of this that ultimately I agreed with 
the Committee that the law should be amended 
in the manner suggested. Because of the diffi-
culties of the Home Ministry which I have 
placed before the House, I would commend to 
it most strongly that it should also realise the 
difficulties of the Government and help it to 
amend the law in the manner we have 
suggested. After all, Sir, we have tried to do 
our best in getting the views of all types of 
people on this subject and have given our most 
careful thought to their opinions in the matter. 

Now, Sir, I have given the views of the 
lawyers and judges. Among the artistes and 
painters, the views of the two ladies, Shrimati 
Leela Chitnis and 

Shrimati Snehprabha Pradhan cut each other. 
While Shrimati Leela Chitnis was of the view 
that the law should not curb the painters and 
artistes in giving expression to their feelings, 
Shrimati Snehprabha Pradhan was definitely 
of the view that it was a very bad sign of the 
times that advantage was being taken by the 
arlflfes in dissipating their energies in giving 
expression to unhealthy materials..And 
Shrimati Shridharani was of the sairiip view as 
Shrimati Leela Chitnis that the artistes should 
not be prevented in any manner; whether it be 
a painter, writer Or a poet, he should be given 
free hand to give expression to his thoughts 
and feelings in any manner, words or figures 
may like to. The Committee, howevei, did not 
agree with the view of those who were for 
allowing the writers and artistes to give free 
expression to their feelings in an unrestricted 
manner but at the same time we took good 
care to see that good literature or good 
paintings are not banned. We have specifically 
provided in the Bill that whether it is a writer 
whose book is under question or a painter 
whose painting is under question or a sculptor 
whose sculpture is under question, if it is 
considered to be for public good, it shall not 
be banned. Therefore it is wrong to say, as has 
been maintained by some of the critics of this 
Bill, that we are banning things unnecessarily 
and that we are hampering the work of the 
artistes, writers and others. Of course, it will 
be for the courts to decide which ideas given 
expression to serve the public good. We also 
said that if a dispute arises on this point, then 
the evidence of experts may be taken by the 
courts. But my friend, Mr. A. N. Mulla, was 
not entirely in favour of such a provision. 

THE VICE-CHAIRMAN (SHRI AKBAR 
ALI KHAN): Mr. Tankha, you may continue 
on the next day. 

The House stands adjourned till 11.00 A.M. 
on Monday. 

The House then adjourned at 
five of the clock till eleven of the 
clock on Monday, the 4th 
December, 1967. 
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