6113 Unlawful Activities
THE UNLAWFUL ACTIVITIES
(PREVENTION) BILL, 1967—continued

THE DEPUTY CHAIRMAN: We
shall now take up the clause by clause
consideration of the Bill

Clause 2—(Definitions)

SHRI P. K. KUMARAN (Andhra Pra-
desh): Madam, I beg to move:

5. “That at page 1, lines 9-10, after
the words ‘body of individuals’ the
words ‘but shall not include a trade
union registered under the ‘Trade
Unions Act, 1926, or a political party’
be ingerted.”

6. “That at page 2, after line 2, the
following proviso be inserted,
namely:—

‘Provided that any bona fide pro-
posal or suggestion for adjustment
of borders or boundaries with a
. neighbouring country in pursuance
of good neighbourly relations shall
not be regarded as an offence with-

in the meaning of this Act’.”

7. “That at page 2, after line 4, the
following proviso be inserted,
namely :—

‘Provided that all such rules shalt
be framed in consultation with and
with the approval of the represen-
tatives of the parties represented in
either House of Parliament’.”

8 “That at page 2, after line 7,

the following proviso be inserted,
namely:—
‘Provided that no offence is

deemed to have been committed
under this clause unless some un-
lawful overt act has been committed
in assertion of such claim'.”

9. “That at page 2, lines 12-14, the
brackets and words ‘(whether by
* committing an act or by words, either
spoken or written, or by signs or by
visible representation or otherwise)’
be deleted.” ST
10. “That at page 2, lines 12 to 14,
the words ‘or by words, either spoken
or written, or by signs or by visible
representation, or otherwise’ bhe
deleted.”
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11. “That at page 2, after line 19,
the following proviso be inserted,
namely:—

‘Provided that no proposal or
suggestion made in pursuance of
border adjustment or for creation
of good neighbourly relations with
the neighbouring countries consis-
tent with the dignity and honour of
the country shall constitute an
offence under this Act’.”

12. “That at page 2, after line 21,
the following proviso be inserted,
namely :—

‘Provided that the question of
sovereignty in the context shall be
construed only in terms of sur-
render of some territory of India
not in pursuance of any border ad-
justment or from promotion of good
neighbourly relations with a neigh-
bouring counfry on the bagis of
mutual understanding with that
country’.”

14. “That at page 2, line 23, after
the words ‘unlawful activity’ the
words ‘backed by any concrete practi-
cal deeds’ be inserted.”

15, “That at page 2, lines 23 to 25,
the words ‘or which encourages or
aids persons to undertake any unlaw-
ful activity, or of which the members
undertake such activity’ be deleted.”

SHRI NIREN GHOSH (West Bengal):
Madam, I move:

64. “That at page 1, lines 9-10, after
the word ‘individuals’ the words ‘but
does not include any political party
recognised by the Election Commis-
sion of India, and any registered
trade union’ be inserted.”

65. “That at page 2, lines 1 and 2
be deleted.”

66. “That at page 2, for lines 8-9,
the following be substituted, namely : —

‘(e) “Tribunal” means a bench of
a High Court having jurisdiction
over the locality where the pringi-
pal office, if any, of the associa-
tion is situated’.”
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67, “That at page 2. lines 15-16, for
the words ‘which is intended, or sup-
ports any claim, to bring about on
any ground whatsoever’ the words
‘which intentionally supports any
claim to bring about on any frivolous
ground’ be substituted.”

68. “That at page 2, lines 20-21, the
words ‘or is intended to disrupt’ be
deleted.”

The questions were proposed.

THE DEPUTY CHAIRMAN: Amend-
ments 103 to 106 stand in the name of
Mr. A. P. Chatterjee. He is not here
now. So they all go.

SHRI P. K, KUMARAN: Clause 2
sub-section (a) defines ‘“association”, It
says “association” means any combina-
tion or body of individuals. T want to
add after this, by my amendment No. 5,
“but shall not include a trade union
registered under the Trade Unions Act,
1926, or a political party.”

Now by this omnibus definition, any
cultural association any academic body,
any body can be classified as an ‘“asso-
ciation.” The main subject matter is
“secession”, “cession”, etc, But under
this definition, even an academic dis-
cussion by any body becomes illegal.
Now about political parties, for exam-
ple. while discussing the question of
the border problem with China, sup-
pose a political party suggests that for
coming to a settlement, we can make
some adjustments on the border, then
that suggestion becomes illegal under
this Act. That means there is no free-
dom for political parties even to dis-
cuss political matters and any discus-
sion concerning the integrity of the
nation and allied matters becomes ille-
gal. So my idea is that political par-
ties should not be covered by this defi-
nition. Now about trade unions, already
their freedom is very much restricted
by the Detence of India Rules, the Pre-
ventive Detention Act and all sorts of
other Acts. Even some sections in the
IP.C. come in the way of the trade
unions. So “trade unions” and “poli-
tical parties” should not be included in
this definition. That is why I have said
in my amendment No. 5 that “but shall

[ RAJYA SABHA ]

{(Frevention) Bill, 1967 6116
not include a trade union registered
under the Trade Unions Act, 1926, or
a politica] party” should be inserted.

Now coming to amendment No. 6,
sub-clause (b) of clause 2 says: “cession
of a part of the territory of India”
includes admission of the claim of any
foreign country to any such part. Now
“admission” is not a concrete act. Per-
haps Pakistan’s claim may be correct
or not. We do not know, China’s claim
perhaps may be correct or not. We do
not know. So even a vague expression
will become illegal under this Act. That
is why I have suggested this proviso-:
“Provided that any bong fide proposal
or suggestion for adjustment of borders
or boundaries with a neighbouring
country in pursuance of good neigh-
bourly relations shall not he regarded
as an offence within the meaning of
this Act.”

Then with regard to amendment 7,
sub-clause (¢) of clause 2 says ‘“‘pres-
cribed” means prescribed by rules
made under this Act. This means that
the authority which implements this
Act will prescribe the rules. So such
rules will be based on the thinking of
the bureaucracy. Therefore, 1 have sug-
gested this proviso: “Provided that all
such rules shall be framed in consul-
tation with and with the approval of
the representatives of the parties re-
presented in either House of Parlia-
ment.” Now what will happen? Some
Secretary will sit in his house and
frame the rules and these rules will
give vast powers to the district magis-
trates and the authorities nominated by
the Central Government to search the
houses, ask for properties, find out how
he gets money, what literature he is
getting, to whom he is talking and so
on. This clause pervades all aspects of
an individual’s life, So when the rules
are framed, they should be framed in
consultation with all the parties repre-
sented in Parliament.

By amendment No. 8, I want this
proviso to be inserted at page 2, after
line 7. “Provided that no offence is
deemed to have been committed under
this clause unless some unlawful overt
act has been committed in assertion of
such claim.” In sub-clause (d) of
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clause 2, it is said “secession of a part
of the territory of India from the
Union” includes the assertion of any
claim to determine whether such part
will remain a part of the territory of
India. It is here that I want to add
the proviso. Now secession is consi-
dered as a crime. I have got my own
opinion on the right of secession. The
right of secession was fought for in
blood by the Southern States of Ame-
rica when they were suppressed. But
that stage is over. Even in India, one
person wanted the secession of the
Travancore States Jrom India, The
Nizam of Hyderabad wanted secession.
It was the Communist Party then which
fought against such tendencies. The
heroes of Punnappa Vayalar and the
heroes of Telengana fought against such
tendencies. They enabled the Congress
Party to come to an understanding with
the Nizam and the Maharaja of Travan-
core. But that stage is gver. The right
of secession exists in Yugoslavia. The
right of secession exists in the US.SR.
In all the socialist countries, the right
of secession exists, The right of seces-
sion claimed by a reactionary party or
a feudal element is something different
from the right of secession claimed by
a progressive party or group. The
right of secession which the different
groups or different nationalities in
Yugoslavia have does not make the
State of Yugoslavia fall as under. Be-
cause of the right of secession in the
U.S.S.R., the 17 or 18 States comprising
the U.SS.R. do not fall as under. I am
not sure whether the right of secession
exists in China. Even if it exists, what-
ever may be your opinion about what is
going on China now. Chinag will be the
last State in the world to get disinte-
grated at the present juncture. So the
right of secession should be there, be-
cause when the Central Gaovernment
goes astray, when they go against the
aspirations of certain people in order
to bring the Government down the right
of secession should be there. That is
my considered opinion. The right of
secession is not anti-national. It will
only strengthen unity and bring about
cohesion. Those States which have
the right of secession, are not falling
as under, That is why I have suggested
the proviso: “Provided that no offence

!
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is deemed to have been committed
under this clause unless some unlawful
overt act has been committed in asser-
tion of such claim.”

In Amendment No. 9, I have sug-
gested that “At page 2, lines 12-14, the
brackets and words ‘(whether by com-
mitting an act or by words, either
spoken or written, or by signs or by
visible representation or otherwise)’”
should be deleted. This is a very sweep-
ing phrase. According to this you can-
nof even think freely; you cannot even
talk, you cannot even murmur.
Such wide powers are necessary
only for a fascist Government, not
for a Government which claims t{o be
elected democratically. 1 am afraid,
Madam, that such wide powers are
sought by this Government because the
Congress Government at the Centre is
becoming weaker day by day. And a
man who becomes weaker will require
more and more power. He will require
the power of the batoR and the power
of the lathi because he loses self-
confidence more and more. Otherwise,
there is no need for such wide powers
as are sought wunder this clause
“ . .. committing an act or by words,
either spoken or written or by signs or
by visible representation or otherwise.”
This “otherwise” can mean anything in
the world, It is such a wide term that
anything will be covered by it. So this
should be deleted.

I am not pressing amendment No. 10.

In amendment No. 11, [ have sug-
gested that at page 2, after line 19,
the {following proviso be inserted,
namely:

“Provided that no proposal or sug-
gestion made in pursuance of border
adjustments or for creation of good
neighbourly relations with the neigh-
bouring countries consistent with the
dignity and honour of the country
shall constitute an offence under this
Act.”

This I have already explained.

Coming to amendment No. 12, T have
said that at page 2, after line 21, the
following proviso be inserted:

“Provided that the question of
sovereignty in the context shall be



6119 Uniguwful Activities
[Shri P. K. Kumaran]
construed only in terms of surrender
of some territory of India not in
pursuance of any border adjustment
or from promotion of good aeigh-
bourly relations with a neighbouring
country on the basls of mutual under-
standing with that country.”

Amendment No, 14 says That at
page 2, line 23, after the words “unlaw-
fu' activity” the words “backed by any
concrete practical deeds” be inserted.
Otherwise, if the Government is satis-
fled or if the authorised sub-magistrate
or magistrate considers that so and so
is indulging In an unlawful activity on
the basis of pure subjective satisfaction,
then action is likely to be taken. That
is why I have said that it should be
proved and backed by concrete action.
It should be substantiated by concrete
action.

Amendment No. 14 says That at
page 2, lines 23 to 25, the words “or
which encourages or aids persons to
undertake any unlawful activity, or of
which the members undertake such
activity” be deleted. Here in the Bill
“unlawful association” means any asso-
ciation which has for its object any
unlawful activity, or which encourages
or aids persons to undertake any un-
lawful activity, or of which the mem-
bers undertake such activity. All these
are sweeping powers and such powers
are apt to be misused. Already the
powers available to the Government are
being misused by the Government and
as the Government becomes weaker and
weaker, such powers will be misused
more and more, So I commend all these
amendments for the acceptance of the
House.

SHRI NIREN GHOSH: I have sug-
gested that at page 1, lines 9-10, after
the word ‘individuals’ the words ‘but
does mnot include any political party
recognised by the Election Commission
of India and any registered trade union’
be inserted. Madam, Mr. Shukla very
bravely said yesterday that it is not
directed against any political party. He
made that categorical statement. I want
to take him at his word. So if he means
any business and if there is any sub-
etance in this assurance. then the Gov-
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ernment should not hesitate in incor-
porating it in the Bill itself. Otherwise
nobody would believe the Government.
They said many things when the emer-
gency was proclaimed and the D.IRs.
were framed but every one of the as-
surances given on that occasion was
flouted and violated; that has become
part of history through the Supreme
Court judgments and other things.
There is wide apprehension that this is
directed against those who are opposed
to the Congress, political parties and
associations which are opposed to the
Congress. If there is any seriousness
in the assurance given by him, he
should accept my amendment, espe-
cially when wide apprehension has been
expressed that its only purpose is to
suppress the Opposition parties. And
that is why they are mum about it.

Then In my second amendment I have
suggested that lines 1 and 2 on page 2
be deleted. Clause (b) says:

“cession of a part of the territory
of India includes admission of the
claim of any foreign country %o any
such part:”

Now Mr. Kumaran has given the rea-
sons. In this House even many Con-
gress members have pleaded and Gov-
ernment itself has pleaded that let the
Kashmir question be solved by having
the boundary at the internatlonal line
dividing Azad Kashmir and the Kash-
mir that is under our Administration.
Having all these things means leaving
the initiative completely with the Gov-
ernment. Whatever they like to do in
their wisdom they will do or not do,
because later on there is a clause also
to this effect. The country at large wili
not be able to do anything. Somewhere
they will conduct negotiations and then
they will come and say “We have made
such and such adjustments.” That
means the Government has reserved
that power to itself. But if there is
any dispute the members of any poli-
tical party should be allowed to have
their say. Since there is a dispute, the
Government should go into it as such.
Even that is barred. So my amendment
should be accepted.

Then I have said about the Tribunal
that it means a bench of a High Court
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having jurisdiction over the locality
where the principal office, 1f any, of the
association 1s situated This 1s the
minimum guarantee about the impartia-
ity or otherwise of the Tribunal If
only one-man Tribunal 1s appointed,
who will believe 1n the impartiality and
fairness of that Tribunal” Nobody
would believe

SHRI AKBAR ALI KHAN (Andhra
Pradesh) Judge

SHRI NIREN GHOSH Even in the
case of a Judge the Central Govern-
ment will appoint such a person who
will abide by whatever the Government
says If there 1s a bench composed of
three or five Judges then at least the
matter can be gone into properly Other-
wise the Central Government will ap-
point such a Judge who will abide by
the wishes of the Central Government
and do things at their bidding Already
the mmpartiality of the judiciary 1s
suspected because 1t 1s heavily weighted
1n favour of the vested interests with
anti-national outlook, with prejudices in
favour of the ruling party They are
wedded to that So nobody would be-
lieve 1n the fairness and impartialily
of any Judge bheing appointed by the
Government as a Tribunal So this 1s
the mimmimum guarantee that we want
If 1t 1s a full bench then at least there
will be a discussion and some may
agree and some may differ and thus
some halance can be maintained Other-
wise this one-person Tribunal would
become a tool or instrument 1n the
hands of the Government

Then I say that the following has
been very beautifully put, for example

“the cession of a part of the terri-
tory of India from the Union, or

which incites any individual or group
Of »”

You can import any meaning into this
wording whatever you like It 15 like
a rubber that can be pulled or stret-
ched to any length Whatever meaning
you want to import you can do that
That 1s precisely why they have kept
1t a httle vague In order to do what-
ever they please at their sweet will
That 1s why I have said that the words

“which Is intended or supports any

1967 ] (Prezention) Bill, 1967 6122
claim, to bring about on any ground
whatsoever” should be substituted by
the words “which intentionally sup-
ports any claim to bring about on any
frivolous ground”

PANDIT S S N
Pradesh)

TANKHA (Uttar
Who 1s to judge?

SHRI NIREN GHOSH Any person
with a bit of common sense can do it
It 1s a long usage and practice I think
Mr Akbar Ali Khan ought to support
me (Interruption) Even he never
departs from whatever the ruling party
says, he 1s more loyal than the king
himself

DR B N ANTANI (Gujarat) In
your opinion who 1s a loyal person®

SHRI NIREN GHOSH A loyal per-
son 1s that person who 1s a true patriot
and loyal to the country Of course.
the Swatantra Party 1s not loyal to the
country

DR B N ANTANI
stand 1t

I now under-

SHRI NIREN GHOSH Then I want
the deletion of the words “or is intend-
ed to disrupt” Who 1s to judge the
intention? How can anybody do 1t? It
1s an absurd phraseology that has been
used here Then they will say ‘That
per<on intended to do this” Things will
be said like that So that thing should
be deleted Now they want to delegate
certain powers to the State Govern-
ments, they want to order them to do
something I say only with the approval
of the State Government it should bhe
done That 15 why I cuggest that at
page 2, line 29 after the words “it may”
the words “after receiving the approval
of the State Governments concerned” bhe
mserted Before declaring an associa-
tion as unlawful, 1if the office of the
association 1Is situated in any State, 1t
should be declared as unlawful only
with the approval of the State concern-
ed That 1s the purpose of this amend-
ment Suppose the office 1s in UP,

THE DEPUTY CHAIRMAN Mr
Ghosh, you are outside this clause We
are now on clause 2 only
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SHRI NIREN GHOSH: Yes, I am
sorry.

THE DEPUTY CHAIRMAN: You
have really finished then.

SHRI NIREN GHOSH: Thank you,
Madam.

I alsp support the amendments put
forward by Mr. Kumaran.

SHRI A. P. CHATTERJEE (West
Bengal): Madam, I am sorry I was a
little late and I was not here when
you called me. Will you now allow me
to move my amendments?

THE DEPUTY CHAIRMAN: I shall
allow you.

SHRI A. P. CHATTERJEE: Madam,
I move:

103. “That at page 2,—

g (i) in line 11, for the words ‘any
action’ the words ‘any overt action’
be substituted ; and

(ii) in lines 12 to 14, the words
and brackets ‘(whether by commit-
ting an act or by words, either
spoken or written, or by signs or
by visible representation or other-
wise)’ be deleted.”

104. “That at page 2.—

(i) in line 15. for the words ‘is
intended, or supports any claim’,
the words ‘is calculated’ be substi-
tuted ; and

(ii) in line 16, the words ‘on any
ground whatsoever’ be deleied.”

105, “That at page 2, lines 20-21,
for the words ‘disclaims, questions,
disrupts or is intended to disrupt’ the
word ‘disrupts’ be substituted.”

106. “That at page 2, lines 24-25, the
words ‘or of which the members
undertake such activity’ be deleted.”

AMadam Deputy Chairman. my imend-
ment so far as clause 2 is concerned is
confined to clause 2(f) where unlaw-
ful activity is defined. Tt says that
unlawful activity in relation to an indi-
vidual or association means any action
taken by such individual or association.
Instead of any action I want to say
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any overt action. I am also suggesting
the deletion of the bracketed words
“(whether by committing an act or by
words, either spoken, or written, or by
signs or by visible representation or
otherwise)”’. I only want to say one or
two words in support of this amend-
ment. I am submifting this amendment
for the consideration of the House be-
cause this legislation gives very wide
powers to the executive and therefore
those powers of the executive should
be circumscribed by making the legis-
lation specific. A mere suspicion or a
mere guess would not do. If an indivi-
dual or an association, commits an overt
action, that is, an expressed action.
which is calculated to bring about the
cession of a part of the territory or a
secession of a part of the territory,
then only it should be regarded as an
unlawful activity. That is one of my
amendments as far as this clause is
concerned.

My second amendment as far as
clause 2 is concerned is this. I am for
omitting the words “which is intended
or supports any claim” whicyh are very
vague words and I am suggesting a
stmpler and more concrete and specific
word ‘“‘calculated” so that it will read.
“which is calculated to bring
about . ..” These words are niore
specific; they do not leave any scope
for doubt, any scope for suspicion or
any scope for overstepping the boun-
dary of permissible action on the part
of the executive. I am also suggesting
the dropping of the words ‘on any
ground whatsoever’. The grounds
should be bona fide grounds and there-
fore ‘on any grounds’ would be a pre-
mium on executive oppressiveness I am
also making this more specific by using
the words ‘overt action’ and ‘calculated
to bring about’.

Then I also submit for the considera-
tion of the House that the words ‘‘dis-
claims, questions, disrupts or is intend-
ed to disrupt” be dropped and replaced
by one word “disrupts’” because the use
of the words “disclaims, questions, dis-
rupts or is intended to disrupt” will
commit the same mischief for the pre-
vention of which I have already placed
the other amendments. That is, only
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if it, is an overt action by an individual
or an association and if it disrupts then
only you can bring him within the
mischief of this Bill.

I am also submitting before you that
the words in lines 24-25 on page 2 “or
of which the members undertake such
activity” should be deleted for this rea-
son that the association cannot be made
responsible analogically, by way of
analogy, for the activities of certain
members of which the association may
not be aware at all. This offence by
analogy is a very drastic way of dealing
with an individual or association. This
particular method of offence by ana-
Iogy was known in Fascist counfries
only, this sort of punishing the asso-
ciation for the activities of its members
about which the association may not be
knowing anything. Therefore this
offence by analogy should not be per-
mitted and therefore I am moving this
amendment.

SHRI ABID ALI (Maharashtra):
Madam, the hon. Minister will reply to
the arguments. I only wanted to put
the records straight so far as the ohser-
vations made by the hon. member Shri
Kumaran are concerned. He termed the
criminals concerned with the Telangana
affairs as heroes. That may be his con-
ception but as far as genuine Indian
feelings are concerned all over the
country those connected with Naxalbari
and Telangana are considered to be first
class criminals and traitors.

SHRI YELLA REDDY (Andhra Pra-
desh): You were the criminals because
at that time you were suppressing.

(Interruptions)

SHRI ABID ALI: If. because I say
that those who are connected with
these atrocities are criminals, I am a
criminal, I accept that. If that is how
they understand the term ‘criminal’ it is
all right.

Now, Madam. there is another thing.
Mr. Niren Ghosh has said that the
assurances given by the hon. Minister
regarding the emergency were not ad-
hered to. My feeling is that I wish they
are not adhered to and I want the con-
cerned persons should have been dealt
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with in the appropriate way but un-
fortunately many people who could
have been dealt with were not dealt
with at all, Now in Marathwada some
workers of the AITUC who were acting
to the detriment of the interests of
India were arrested and then some wor-
kers of the INTUC were also arrested
and when we represented to the officers
concerned that they are guite loyal and
law-abiding, the reply given by the
police officers was very interesting and
the hon. Minister should take note of it.
The police officers said: “We have
arrested some communist boys; to get
parity we should also arrest some cen-
gressmen.” This was exactly the reply
that was given and this is the standard
our good Government is maintaining.
I want the Minister to take note of
this.

The questions were proposed.

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS (SHRI
VIDYA CHARAN SHUKLA): Madam,
some general observations have lecn
made by Mr, Kumaran while commend-
ing his amendments. He alleged that
this kind of enactment is being brought
before this House because the Govern-
ment is becoming weaker and weaker.
I must emphatically repudiate that. It
has nothing to do with any such thing.
Actually it is related to the irresponsi-
bility of the Opposition; that is why this
kind of a Bill is needed. Otherwise this
kind of a Bill would not have heen
needed; if we had responsible opposi-
tion parties in our country we would
not have bheen required to bring for-
ward a Bill of this kind. I am very
surprised that Mr. Kumaran could come
up in this open House and plead for
right of secession in the country. It is
a tribute to our democratic instincts
that we do not violently react to such
things.

SHRI A. P. CHATTERJEE: On a
point of order. Can the Minister while
replying to the amendments refer to
the Opposition as irresponsible?

THE DEPUTY CHAIRMAN: That is
all right; there is nothing wrong. You
have said worse things. Don’t be sensi-
tive.
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SHRI VIDYA CHARAN SHUKLA:
We know that the majority of the
people of India, most people of India,
will not be tolerant to any pleas of
secession from our motherland.

As far as specific amendments are
concerned, amendment Nao, 7 is regard-
ing the Rules. As the House knows, all
the Rules that will be made under this
Bill will be laid before Parliament. 1
do not think this amendment has any
validity.

Regarding amendment No. 9, unlaw-
ful activity means action taken and that
means we have to describe the various
types of unlawful activities that could
take place. As far as this particular
clause is concerned, since I have clari-
fied that unlawful activity means an
action taken, it should satisfy the
Member.

Now, another point that was raised
by the hon. Member was, what will
happen if there are political parties
which will make pleas for settlement
with various foreign countries. As I
have clarified it, unlawful activity
means in relation to the action taken
and if the pleas are such that they do
not come within the purview of this
Bill angd they are simple political pleas
for settlement, they will not come
within the mischief of this Bill. It is
quite plain. But as 1 said earlier, if
the pleas are connected with other cir-
cumstances and other actions, which
come within the purview of the Bill,
then. of course, the provisions of {his
Bill will come into play. Otherwise,
simple pleas by political parties for
setfiement and general pleas for settle-
ment would not come within the provi-
sions of this enactment.

Mr. Niren Ghosh has pleaded for a
High Court Bench of three Judges in
his amendment. This point T touched
vesterday while replying to the general
debate, on the First Reading of the
Bill. I said that he is a sitting Judge
of a High Court who constitutes the
tribunal and it would be a single Judge
Bench., Whether it is one Judge or three
Judges, it is a question of having con-
fidence. If basically the confidence is
absent, whether it is one Judge, three
Judges, five Judges or even seven
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Judges, it would not convince the hon.
Member.

SHRI NIREN GHOSH: Al the
Judges may not be above board.

SHRI VIDYA CHARAN SHUKLA:
We expect all the Judges to be above
board. We know the reason why Mr.
Niren Ghosh is making a statement
like this or bringing an amendment like
this. I do not know whether he 1eally
seriously Jbelieves that three Judges
would be better than one, because he
does not believe in the . . .

SHRI NIREN GHOSH: What I say I
seriously believe In.

LI

SHRI VIDYA CHARAN SHUKLA:
. utility of the judiciary.

SHRI NIREN GHOSH: We will leave
it to you.

THE DEPUTY CHAIRMAN:
have had your
now.

You
speech. Please listen

SHRI NIREN GHOSH: I am listen-
ing.

(Interruptions)

SHRI B. D, KHOBARAGADE (Maha-
rashtra): Even in the High Courts {here
are Division Benches and full Benches.
Therefore, it is a very important mat-
ter dealing with association and it is
better to have three Judges.

THE DEPUTY CHAIRMAN:
have had your say.

You

SHRI VIDYA CHARAN SHUKLA: I
find that Mr. Niren Ghosh has gone on
record as saying that they do not be-
lieve .

SHRI P. K. KUMARAN:
Judges are better than one.

Three

SHRI VIDYA CHARAN SHUKLA:
... that the judiciary in India s
impartial or it is serving the best in-
terests of the country. It is only serving
the interests of the capitalist class. So,
I do not think he seriously means it.
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Amendments Nos. 103 to 106 pro-

posed by Mr. Chatterjee will actually

take away all the powers of the Govern-
ment to take preventive action. If his
amendments are accepted, Government
will be able to act only after the ac-
tion has taken place. So, the Govern-
ment is not accepting any of these
amendments.

THE DEPUTY CHAIRMAN: The
question is:

* 5. “That at page 1, lines 9-10, after
the words ‘body of individuals’ the
words ‘but shall not include a trade
union registered under the Trade
Unions Act, 1926, or a political party’
be inserted.” .

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is :

6. “That at page 2, after line 2,
the following proviso be inserted,
namely:—

‘Provided that any bona fide pro-
posal or suggestion for adjustment
of borders or boundaries with a
neghbouring country in pursuance
of good neighbourly relations shall
not be regarded as an offenece with-
in the meaning of this Act’.”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:

7. “That at page 2, after line 4, the

The

following proviso be inserted,
namely:—
‘Provided that all such rules

shall be framed in consultation with
and with the approval of the re-
presentatives of the parties repre-
sented in either House of Parlia-
ment’.,”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:

8. “That at page 2. after line 7,
the following proviso be inserted,
namely :—

‘Provided that no offence is deem-
ed to have been committed under

The
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this clause unless some unlawful
overt act has been committed in

Ty

assertion of such claim’.

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question is:

9. “That at page 2, lines 12-14, the
brackets and words ‘(whether by
committing an act or by words, either
spoken or written, or by signs or by
visible representation or otherwise)
be deleted.”

The motion was negatived.

SHRI P. K. KUMARAN: Madam, I
beg leave to withdraw my amendment.

*10. Amendment (No. 10) was, by
leave, withdrawn.

THE DEPUTY CHAIRMAN: The
question is:

11. “That at page 2, after line 19,
the following proviso be inserted.
namely:—

‘Provided that no proposal or
suggestion made in pursuance of
border adjustments or for crea-
tion of good neighbourly rela-
tions with the neighbouring coun-
tries consistent with the dignity
and honour of the country shall
constitute an offence under this
Act.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question is:

12. “That at page 2, after line 21,
the following proviso be inserted,
namely:—

‘Provided that the question of
sovereignty in the context shall be
construed only in terms of surren-
der of some territory of India not

*For text of amendment vide col. 6103
supra.
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in pursuance of any border ad-
justment or from promotion of good
neighbourly relations with a neigh-
bouring country on the basis of

mutual understanding with that
country’.”
The motion was negatived. !
THE DEPUTY CHAIRMAN: The

question is:

14. “That at page 2, line 23 after
the words ‘unlawful activity’ the
words ‘backed by any concrete prac-
tical deeds’ be inserted.”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:

15. “That at page 2, lines 23 to 25,
the words ‘or which encourages or
aids persons to undertake any unlaw-
ful activity, or of which the members
undertake such activity’ be deleted.”

The

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:
64. “That at page 1, lines 3-10,

after the word ‘individuals’ the words
‘but does not include any political
party recognised by the Election Com-
mission of India and any registered
trade union’ be inserted.”

The motion was negatived.
THE DEPUTY CHAIRMAN:
question is:

65. “That at page 2, lines 1 and 2
be deleted.”

The

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:
66. “That at page 2, for lines 8-Y,
the following be substituted,
namely:—

The

*(e) “Tribunal” means a bench
of a High Court having jurisdic-
tion over the locality where the
principal office, if any, of the asso-
ciation is situated’”’

The motion was negatived.

[ RAJYA SABHA ]
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THE DEPUTY CHAIRMAN:
question is:

67, “That at page 2, lines 15-16, for
the words ‘which is intended, or sup-
ports any claim to bring about on any
ground whatsoever’ the words ‘which
intentionally supports any claim to
bring about on any frivolous ground’
be substituted.”

The

The motion was negatived.

THE DEPUTY CHAIRMAN:
question 1Is:

68. “That page 2, lines 10-21, the
words ‘or is intended to disrupt’ be
deleted.”

The

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:

103. “That at page 2,—

(i) in line 11, for the words ‘any
action’ the words ‘any overt action’
be substituted; and

(ii) in lines 12 to 14, the words
and brackets ‘(whether by commit-
ting an act or by words, e'ther
spoken or written, or by signs or
by visible representation or other-
wise)’ be deleted.”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:

The

104. “That at page 2,—

(i) in line 15. for the words ‘is
intended. or support any claim.’ the
words ‘is calculated’ be substituted :
and

(ii) in line 16. the words ‘on any
ground whatsocever’ be deleted.”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:

105. “That at page 2, lines 20-21,
for the words ‘disclaims, questions,
disrupts or is intended to disrupt’ the
word ‘disrupts’ be substituted.

The

The motion was negatived.



1613 Unlawful A tuties
THE DEPUTY CHAIRMAN:
question is:
106. ‘“That at page 2, lines 24-25,
the words ‘or of which the members
undertake such activity’ be deleted.

The

The motion was negatived.

THE DEPUTY CHAIRMAN:
question 1s:

The

*That clause 2 stand part of the
Bill.”

The motion was adopted.
Clause 2 was added to the Bill.

SHRI NIREN GHOSH: It is Fascist,
anti-Indian and unpatriotic.

THE DEPUTY CHAIRMAN: Please
take your seat. (Interruptions). Clause 3.

Clause 3—Declaration of an asscciniion
as unlawful

SHRI P. K. KUMARAN: Madam, I
move: -

16. “That at page 2, line 28, for the
words ‘is of opinion’ the words ‘have
reasonable grounds to believe’ be
substituted.”

17. “That at page 2, after line 30,
the following provisos be inserted,
namely:—

‘Provided that no such declara-
tion shall be made without calling
upon the organisation to answer the
charges which shall be furnished to
it:

Provided further that such decla-
ration shall cease to be valid unless
both the Houses of Parliament have
by a majority of the members and
by a majority of the two-thirds of
the members present and voting
in the House have, within four
months of the declaration, approved
the same’.”

18. “That at page 2, lines 34 to 36
be deleted.”

19. “That at page 3, lines 1 to € be
deleted ”
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20. “That at page 3, line 12, for the
word ‘may’ the word ‘shall’ be substi-
tuted.”

21. “That at page 3,—

(1) 1n line 15, for the word ‘or’
the word ‘and’ be substituted,

(ii) in line 17, for the word ‘or’
the word ‘and’ be substituted ; and

(iii) in line 20, for the word ‘or’
the word ‘and’ be substituted.”

SHRI NIREN GHOSH: Madam, I
move:

69. “That at page 2, line 29, after
the words ‘it may’ the words ‘after
receiving the approval of the State
Governments concerned’ be inserted.”

70. “That at page 2, lines 34 to %6
be deleted.”

71. “That at page 2, at the end of
line 39, after the words ‘Official
Gazette’ the words ‘and without secu-
ring the approval of Parliament’ be
inserted.”

72. “That at page 3, lines 1 to 6 be
deleted.”

SHRI A. P, CHATTERJEE: Madam,
I move:

107. “That at page 2, line 28, for
the words ‘is of opinion’ the words
'satisfled on evidence’ be substituted.”

108. “That at page 2. lines 34 to 36
be deleted.”

109. “That at page 3, lines 1 to 6
be deleted.”.

The questions were proposed.

SHRI P. K. KUMARAN: This clause

reads:

“If the Central Government is of
opinion that any association 1s, or
has become, an unlawful association,
it may, by notification in the Official
Gazette, declare such association to
be unlawful.” -

Here the words are “is of opinion’; “if
the Central Government is of opinion”,
that is the phrase. Who is to decide
how do they come to this opinion. My
amendment seeks to replace the words
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“is of opinion” by the words “have
reasonable grounds to believe”. That
means the Government should have rea-
<gnahle grounds. It has to tell the orga-
nisation concerned or association con-
cerned that you have done such and
such thing; we have got information
that such and such a thing has hap-
pened; you are doing such and such a
thing. They should give notice and tell
them and they should be given an op-
pertunity to prove that the informa-
tion which the Government has recelv-
ed is not correct. If they fail prove that,
such an association can be declared
unlawful. This right of defending one-
self is a fundamental right. It is there
in the Constitution. Even against an
ordinary employee if the employer
wants to take action, he has the right
of defence, Here no such thing is pro-
vided. That is why my amendment No.
17 reads: “Provided that no such decla-
ration shall be made without calling
upon the organisation to answer the
charges which shall be furnished to
it.” Now if you have such information
that such and such organisation is in-
dulging In unlawful activities as defined
in this Bill, then your ground for such
a conclusion should be given to them;
they should be given a chance to defend
themselves. That is not contemplated
here. The phrase “is of opinion” is
an omnibus phrase. Only the officer
who is authorised by the Central Gov-
ernment, even if he is in another State,
Kerala, Punjab or Bengal, it he is
authorised by the Centra] Government
to take action and it he comes to the
conclusion that so and so is doing some-
thing unlawful, he is likely to be de-
clared unlawful. That is a very wide
power. It goes entirely against the very
grain of democratic traditions of India,
and it goes against the fundamental
rights, and strikes at the very root of
the Constitution.

Amendment No. 17 further says:
“Provided further that such decla-
ration shall cease to be valid unless
both the Houses of Parliament have
by a majority of the members and by
a majority of the two-thirds of the
members present and voting in the
House have, within four months of

[ RAJYA SABHA |
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the declaration, approved the same.”
Suppose they declare a political party
unlawful or an association unlawful or
a strong trade union unlawful, it is for
the representatives of the people who
are sitting in both Houses of Parlia-
ment to discuss it, and they should ap-
prove of it within four months of such
declaration, otherwise the orders of the
Government should have no validity.

Here there is a proviso saying:

“Provided that nothing in this sub-
section shall require the Central Gov-
ernment to disclose any fact which it
considers to be against the public
interest to disciose.”

Here apart from the tact that no provi-
sion is there for the Government to

inform the party concerned that we
have got suspicion that you are
indulging in unlawful activities, it

authorises Government not to disclose
any information which it has. It is
entirely left to the Government. Sup-
boge the Government receives infor-
mation that such and such an organisa-
tion is doing such and such a thing, it
will not tell the organisation that this
is the charge against you. No. They
have got the right to keep it secret and
then just to declare it unlawful. These
are dictatorial powers. This proviso
should go.

Then I come to amendment No. 20.
In line 10 of sub-clause (4) it is said:
“if any, of the association affected is
sifuated, and shall also be served on
such association in such manner as the
Central Government may think fit"” efc.
Here it is not a question of “may”, 1
want to replace “may” by “shall” so
that it is incumbent on the Govern-
ment, it is obligatory on the part of the
Government to disclose the reasons.

Again it says “all or any of the fol-
lowing modes”. Amendment No. 21 says
all the conditions should be fulfilled by
removing the word “or” and putting
in “and”. So I must point out to the
House that here, the elementary right
of an organisation or an individuaj for

I c .
self-defence is denied in this clause; so

|
l

I appeal to the House to consider these
amendments at least liberally.
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SHRI NIREN GHOSH: The wording
in the clause is “it may, by notification
in the Official Gazette, declare such
association to be unlawful”. My first
amendment is after the words “it may”
the words “after receiving the approval
of the State Government concerned”.
Suppose it is situated in a State. If
without securing the approval of the
State Government or Governments con-
cerned you proceed in this matter, then
you make a complete mockery of the
State Legislatures and State Govern-
ments. They become mere administra-
tive units of the Central Government—
federal in name, but unitary in content
and essence completely—and that is
bound to create frictions between the
Central Government and the State Gov-
ernments concerned. You will go on
increasing frictions day by day by this
provision. So, in the State where that
office is situated, unless and until you
secure the approval of the State Gov-
ernment concerned, the Centre should
in no case proceed to declare any asso-
ciation unlawful as it would create dis-
unity, it would create disintegration,
it would create disharmony and friction
and conflict in the body politic of India,

Then, Madam, I have said that at
page 2, lines 34 to 36 should be deleted.
It is stated in the proviso:

“Provided that nothing in this sub-
section shall require the Central Gov-
ernment to disclose any fact which it
conslders to be against the public
interest to disclose.”

The Central Government may say that
they are under no obligation to disclose
any grounds whatsoever upon which the
political party or organisation is declar-
ed illegal. This is a fantastic thing.
Of course this can happen in India
when the ruling party becomes anti-
Indian and unpatriotic. That is why
such a clause appears in the Bill. So,
I say that it is absurd, it gives carte
blanche to the Government to concoct
anything without any relevance and
wreak their vengeance upon any indivi-
dual, party, group, association, ete. So,
these things should go.

Then it is said in sub-clause (3):

“No such notification shall have
effect until the tribunal has, by an
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order made under Section 4 confirmed
the declaration made therein and the
order is published in the Official
Gazette.”

After “Official Gazette” I want to add

“and without securing the approval of

Parliament”, After the process is com-

pleted things should come before Par-

liament because this Bill is chosen to
scuttle and do away with whatever
fundamental rights, formal or informal,
there are in the Constitution. After the
Tribunal comes to any conclusion the
whole thing should come before Parlia-
ment, and after Parliament debates cver
it and gives approval to it by two-thirds
majority, only then should any body or
individual can be declared
unlawful. Unless you do
that, this wide distrust and mis-
trust of the Government would
continue, it would intensify day by day,
and naturally, such processes have
never mended things, they have only
complicated things and made the situa-
tion worse. I want that Parliament
should be brought into the picture when
a final decision is taken,

12 NooN

Then, at page 3, lines 1 to 6,
it is provided that the Central
Government even without securing

any approval of the Tribunal can
forthwith declare an association unlaw-
tul, Then, do away with this Bill; I say,
scarp this Bill, bring forward a two-
sentence Bill that Parliament empowers
the Government to do whatever they
like in their omnipresence, at whatever
time they like, without disclosing any
reasons whatsoever, and the matter is
finished there. There is no necessary
to waste our time over going through
the clause-by-clause reading. You bring
forward such a two-or-three-sentence
Bill and finish the whole thing. That
would be far better. Why go through
all this paraphernalia? I do not know.
That is why I say that the section
which empowers the Government {o do
whatever they like without giving any
ground and forthwith, should go in any
case.

SHRI A. P. CHATTERJEE: Madam
Deputy Chairman, I have got three
amendments as far as clause 3 is con-
cerned. The first amendment which I
have moved is this that the words ‘is of
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opinion’ should be replaced by the words
‘satisfied on evidence’ I have moved
this amendment for this reason that if
the words ‘is of opinion’ are allowed
to remain there, then the whole thing
of the declaration of an association to
be unlawful will completely depend
upon the subjective satisfaction of the
Government. Now, on the subjective
satisfaction of the Government, such
important fundamental rights that a citt-
zen has to form an association should
not be allowed to be dependent. I
know the answer may be like this.
After all, unless there is the question of
the emergency declaration, under pro-
viso to clause 3(3), the Tribunal will
have to make its recommendations and
until those recommendations are there,
this declaration will not come into
effect. But being aware of that, being
cognizant of that proviso. I am pressing
this amendment for this reason that
clause 4 which provides for refer-
ence to the Tribunal, as it is for-
mulated, as it is drafted, will not allow
the Tribunal to go into the question pro-
perly unless the opinion of the Govern-
men on which an association is de-
clared illegal, that opinion is based on
reasonable evidences. If those reason-
able evidences are not before the Tri-
bunal, the Tribunal will not be able to
do justice on the question whether an
association should be declared unlawful
or not. Therefore, the subjective opi-
nion, which is the only thing now, that
has been given to the Central Govern-
ment and not the task of forming an
opinion on evidences, Well, that power
of declaration of an assembly as un-
lawful on mere subjective opinion,
should go.

I am also cognizant of the amend-
ment given by Mr. Kumaran in this
respect. Mr. Kumaran said, “reasonable
grounds to believe”. But I think that
even that amendment would not serve
the purpose because, as we know, in
Liversidge vs. Anderson the House of
Lords, in spite of these words ‘reason-
able grounds to believe’ which were in
Regulation 18B in the Defence of the
Realm Act of England enacted during
the Second World War, held that ‘rea-
sonable grounds to believe’ might not
empower the court to go into the facts,

[ RAJYA SABHA ]
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reasons and grounds which led the
Home Secretary to declare that a per-
son be detained. Therefore, judicial opi-
nion being as it is and our judicial
opinion having, by and large, followed
the House of Lords, in Liversidge vs,
Anderson the words ‘reasonable grounds
to believe’ would not do. The Tribunal
or a court, if it is to go into the ques-
tion whether the Central Government’s
declaration is proper or not, has 1o be
given the power to do that and if we
have to give that power to the Tribunal
to go into the question whether the
Central Government’s declaration is
good or bad, then we have to put in
these words ‘if the Central Government
is satisfied on evidence’ Then only
would the Tribunal be able to do its
function, But if these words ‘is of
opinion’ are allowed to remain, then
the Tribunal wil] be rendered absolutely
impotent.

The second amendment to clause 3
which I have moved is that the proviso
to clause 3(2) should go, It is for this
reason that this proviso again says that
“the Central Government may not dis-
close any fact which it considers
to be against the public interest to dis-
close.” I do not understand this pro-
viso at all because according to
clause 3(2), the Notification shall specify
the grounds. Now, facts definitely in such
cases are grounds. You cannot divorce
grounds from facts. And therefore, if
certain facts are there in order to sup-
port the opinion of the Government
that an association should be declared
unlawful, those facts should be there
and should be placed in the Notifica-
tion. And I am also pressing this
amendment in view of the further pro-
vision under clause 4 of this Bill, be-
cause the Tribunal set up under clause 4
cannot function properly unless all the
facts and grounds are before the Tri-
bunal. If you say before the Tribunal
that I cannot produce any fact or
ground because it is against the public
interest to disclose, then the Tribunal
will not be able to discharge its func-
tions, and therefore, these facts and
these grounds on which you declare an
association unlawful, they have to be
placed in the Notification, which will
be the subject-matter of adjudication by
the Tribunal.
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The third amendment which I have
proposed is this that the proviso to
clause 3(3) should go because this is
a very dangerous proviso. No doubt,
clause 3 says in its main part that a
declaration will not become effective
unless the declaration has been okayed
by the Tribunal. But this provisoc to
clause 3(3) says that in circumstances
of which the Government will be the
judge, they may think it necessary to
declare an association unlawful with
immediate effect; under these circum-
stances, even without reference to the
Tribunal, the association would continue
to be unlawful. I know that this has
to be placed before the Tribunal; I

also know that under clause 4(3), the .

Tribunal will have to give its decision
within six months. But as a lawyer,
I know that such words as “as expedi-
tiously as possible and in any case
within a period of six months” have
consistently and all along been declared
by the courts to be directory and not-
mandatory. Therefore, whatever safe-
guards you may put in in this form by
way of saying ‘in any case within a
period of six months’. I have no doubt
that these words will be declared to be
directory by the court. So, the posi-
tion will be this that if under certain
circumstances the Government declares
an association to be unlawful because
of the emergency under clause 3(3),
that may go on for a year or two years
even because 'the Tribunal will not
give the decision within the period of
six months. And you cannot compel the
Tribunal to give it within six months,
because, I have no doubt that, as ihe
courts have so far decided such ques-
tions, they willl also dedide in these cases
that these words are directory and not
mandatory. Therefore, it is very impor-
tant that this amendment should be
accepted by the Home Minister even if
the other amendments are not accepted.
I think he will give his kind considera-
tion to this at least. This proviso ts a
very pernicious proviso and I appeal
to him not to be guided by political
considerations, but proper considerat’on
to this proviso and others also.

THE DEPUTY CHAIRMAN: Mr.
Banka Behary Das, you were not here
to move your amendment. I would like

2—8 R.S./68
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Members to be here. You can move it
now. I have allowed Mr, Chatterjee also
who came late. But I would earnestly
request Members who have got amend-
ments in their names to sit through
from now on till we finish. Yes.

SHRI BANKA BEHARY DAS
(Orissa): Madam, I move:

100. “That at page 3, lines 1 to 6
be deleted.”

Madam Deputy Chairman, when I
move this amendment I want to- re-
quest the hon. Minister to drop the
words in clause 3:—

“Provided that if the Central Gov-
ernment is of opinion that circum-
stances exist which render it neces-
sary for that Government to declare
an association to be unlawful with
immediate effect, it may, for reasons
to be stated in writing, direct that the
notification shall, subject to any order
that may be made under section 4,
have effect from the date of its publi-
cation in the Official Gazette.”

SHRI M. P. BHARGAVA (Uttar
Pradesh): Mr. Chatterjee has already
spoken on it.

SHRI BANKA BEHARY DAS: He
has spoken on one portion. Here I want
to refer to the amendment of Mr.
Kumaran also because Mr. Kumaran’s
amendment says about clause 3, sub-
clause (1) like thig:—

“Where the Government. in thelr
opinion, think that an association is
to be declared unlawful, then Ly a
notificatlon in the Official Gazette
declares such association to be unlaw-
ful and the consenuences follow ac-
cording to clause 4.”

When the Tribunal is set up and both
the sides are heard before the Tribunal,
in that context Mr. Kumaran’s amend-
ment is less Important if the Govern-
ment accepts that amendment. Accord-
ing to clause 3(1) there is an opportu-
nity for the organisation which is going
to be declared unlawful because though
it is declared as unlawful it does not
come into being unless the Tribunal
glves its final decision. But here in %_l;le
proviso a dangerous thing has been
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brought in. If the Government is sad-
dled with a power like this then it
will have a fascist character because
an organisation if in the opinion of
the Government is to be declared un-
lawful, then through this proviso they
cannot only declare it unlawful but
the unlawful character of it comes into
existence immediately without giving an
opportunity to the other party to say
whether they should be declared unlaw-
ful or whether they are indulging in
unlawful activities. So it strikes at the
very root of justice that this democratic
country has already accepted.

Moreover, you know, Madam, that
when an organisation is continuing for
a certain period and is carrying on cer-
taln unlawful activities, it is not in
one day that the Government knows
that it is unlawful and is curbed im-
mediately. Then something wrong hap-
pens to this country because an orga-
nisation must continue for a long time
and the Government has to make up its
mind by receiving reports from various
sources whether that organisation
should be allowed to have a free say
in this behalf. So in this context, I
would think that an organisation does
not exist for one day, and then if the
Government thinks that it should be
declared as unlawful, then only this
proviso can operate. That is why I am
very much against it and I feel that
the Government will always, when they
are having this power. be tempted to
utilise this proviso than clause 3(1) as a
tesult of which first the organisation
will be declared unlawful, they will go
out of existence. Then the Government
will go to the very Tribunal to get a
corroboration or the Tribunal may re-
ject it. That is why it gives too much
power in a democratic country which
no democratic Government ought to
aspire for. That is why I am saying
that if this power is given to the Gov-
ernment, it will become a virtually fas-
cist power. That is why I object
strongly. If my amendment is accepted,
I think there will be no necessity for
Mr. Kumaran’s amendment to be ac-
cepted by the Government.

The question was proposed.
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9 foa & 9 TewT A uEr
fed sy Y At &Y <&y ¢ foay qawt
FAAT & qTirATHE FT AT W i gy
s, wifaarie N FE Fw17 #T
% 78 " iw g s aifE A
ey Y SSfaspaa w1, el ot g
FYATFTLAT FIT ¥ 1 o forame g
F1 3% & AT IO FIT TS FIO T
#1 faedard o ag) wdl, faar #wor
IITT AT A1 a7 Gy &1 fr ae-
FTAAT FAT T FHAT § | T @ A
argY  wifaee I g § 1T e
Fo o | F T § T Al
T AETHICH TA AT & | TH LB AT,
gH AN FT 1T FL AR G AT
T FY aTad aF R H o wivt ag 3t
g @ | S a8 faq a9 @ ag za
SegaTeit ¥ FATAT 197 § fF aaTe
B A1 TE! 47 5 Fgh qadrar 7§ |
TgT 9T TF FATS QT 7T § —

“Ify for any reason, a vacancy
(other than a temporary absence)
occurs in the office of the presiding
officer of the Tribunal, then the Cen-
tra] Government shall appoint an-

other person in accordance with the
provisions . . .”

AT A FATST AT AT &Y AT =1l or
Fifs feaggaw o [aEds181 78
AT TN FF TTRE FFAT TT AR AT
arafaat w1 feqqae <@y #7919 gri
as Taar o &, FfEa sl o sad
TET AT & | SIIX I qT FT A3AT
gyt & 1 onfex & fe #0S 7o e gae
T gNI, SR a8 FT aE 9%
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T@T AT | Tad g avar & B
T ¥ A FATAT A § A FeaAral K
JTAT AT &, FTFT HT GreAT AMTTHIL
X A AT ofr Hfee S awg Ffaw
AT FT AT FAHT FAT ALIAT FAFHA
IqF 1% § faq1 @15 gad gmR aTad
ug foa aran g gafad 7 =g
for forad o giedza a8 o= ANE &
IT IR AT foat g A argargT
i saeniga elaafads A S Sfrve
d ge g—

“(f) ‘unlawful activity’, in relation
to an individual or association, means
any action taken by such individual
or association (whether by commit-
ting an act or by words, either spoken
or written, or by signs or by visible
representation or otherwise) . . ."”

# faer FFUC AT WraTTaiad saF
fo e grar .y fadw & fae aman
ey

Iqaarafa : ag A AT & JfwT s
e AWMA I FAX A |

A qek: 6F &, fFrd a8
Gfem § am

SHRI VIDYA CHARAN SHUKLA:
Madam Deputy Chairman, some points
have been made regarding this clause 3
and its proviso. It has been made clear
here that normally a declaration made
by the Government will have no effect
until it is confirmed by the Tribunal.
The hon. Member, Shri Banka Behary
Das, said that since there is the proviso
the Government would be tempted to
use that proviso and using the excep-
tion provided by this proviso the Gov-
ernment may be tempted to use it
more often than the power given in the
malin clause. May I say that this is not
the intention of the Government. This
can also be treated as an assurance of
the Government which is being given
on the floor of this House. (Interruption
by Shri Banka Behary Das). I have no
remedy for suspicion . ..
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SHRI P. K. KUMARAN: They said
that the emergency was going to be
lifted. But today’s papers say that it
will take two months more to lift the
emergency.

SHRI VIDYA CHARAN SHUKLA:
The hon. Member goes by newspaper
reports, He must use his intelligence
and have faith. I am only trying to
say here . ..

SHRI BANKA BEHARY DAS: Why
do you not declare here that it will
be lifted from the 1st January?

SHRI VIDYA CHARAN SHUKILA:
I am making a solemn declaration on
behalf of the Government that the
powers given under this proviso will
be used under very exceptional circum-
stances, and extraordinary circum-
stances, And I will also pose a question
to Mr. Banka Behary Das. If you lift
the emergency today, what would hap-
pen it a contingency arises as arose
when the Mizo National Front declared
a rebellion? Would you wait for the
Tribunal to be appointed to examine
the whole case, give them the opportu-
nity of hearing, declare that organisa-
tion illegal and then take action against
the rebels? Only for such contingencies
when you have to act immediately,
this power has been kept in reserve by
the Government and I am clarifying
on behalf of the Government that we
do not intend to use such powers un-
less there is a real extraordinary sltua-
tion which merits the use of such exira-
ordinary powers which are being taken
under this provision. I have only illus-
trated this to convince hon. Members,
if they are open to any kind of convic-
tlon, that this is only for such contin-
gencies as was provided by the rebellion
of the Mizos two years back. Then
there was another point made by Mr.
Chatterjee. He argued his case ably.
I may say here that the grounds that
may be taken into consideration by
the Government for taking action may
involve certain facts the disclosure of
which may not be in public interest.
There is a chance that the disclosure
of such grounds which require the
Government {o take action might bene-
fit the enemies of the country. That is
why . ..
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SHRI NIREN GHOSH: What is the

guarantee that your grounds are not

wrong or are completely invalid?

SHRI VIDYA CHARAN SHUKLA.:
The grounds will be given if their dis-
closure will not be against national
interests. That is why this power is kept
here and I am sure hon. Members will
see the reason why a power of this kind
has been reserved by the Government.
Now certain amendments were moved
by Mr. Kumaran regarding the right of
defence. The right of defence is pro-
vided for in clause 4 which will come
later. Here I have said that the tribunal
will confirm the declaration made by
the Government ordinarily. There is no
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the House, within four months of

the declaration, approved the
same’.”

The motion was negatived.

THE DEPUTY CHAIRMAN: 1The

question is:

18, “That at page 2, lines 34 to 36
be deleted.”
i

/
|

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:

19. “That at page 3, lines 1 to § be
deleted.”

The motion was negatived.

question of Parliament coming into the |

picture as some hon. Members have

said.

As far as this amendment No. 18 re-
garding ‘“public interest” is concerned,
I think it is necessary to keep the pro-
vision as it is so that no vital infor-
mation leaks out, and the Government
has the right to act as far as this parti-
cular matter is concerned. So I oppose
all the amendments and none of the
amendments is acceptable to the Gov-
ernment.

THE DEPUTY CHAIRMAN: The

question is:

16. “That at page 2, line 28, for
the words ‘is of opinion’ the words
‘have reasonable grounds to believe’
be substituted.”

The motion was negatived.
THE DEPUTY CHAIRMAN: The
question is:

17. “That at page 2, affer line 30,
the following provisos be inserted.
namely: —

‘Provided that no such declara-
tion shall be made without calling
upon the organisation to answer
the charges which shall be fur-
niched to it:

Provided further that such decla-
ratlon shall cease to be valid unless
both the Houses of Parliament have
by a majority of the members and
by a majority of the two-thirds of
the members present and voting in

|  THE DEPUTY CHAIRMAN: The
‘ question Is:
20. “That at page 3, line 12, for the
word ‘may’ the word “shall’ be substi-
tuted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question 1s:
21. “That at page 3,—
(i) in line 15, for the word ‘or’
the word ‘and’ be substituted.
(ii) in line 17, for the word ‘or’
the word ‘and’ be substituted.
(iif) in line 20. for the word ‘or’
the word ‘and’ be substituted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: Now
| amendments 70 and 72 are barred.
The question is:

69. “That at page 2, line 29, after
the words ‘it may’ the words ‘after
receiving the approval of the State
Government concerned’ be inserted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:

71, “That at page 2, at the end of
line 39, after the words ‘Official
Gazette’ the words ‘and without secu-
ring the approval of Parliament’ be
inserted.”

The motion was mnegatived.
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THE DEPUTY CHAIRMAN: Now
amendments 100, 108 and 109 are
barred.

SHRI A. P. CHATTERJEE: Why are
they barred?

THE DEPUTY CHAIRMAN: They
are common with the earlier amend-
ments which have been put to vote.

The question is:

107. “That at page 2, line 28, for
the words ‘is of opinion’ the words
‘satisfied on evidence' be substituted.”

The motion was mnegatived.

THE DEPUTY CHAIRMAN: The
question Is:

“That clause 3 stand part of the
Bill.”
The motion was adopted.

Clause 3 was added to the Bill.
Clause 4—(Reference to Tribunal)

SHRI P. K. KUMARAN: Madam, !
move:

22. “That at page 3, after line 27,
the following proviso be inserted,
namely:—

‘Provided that in such cases the
reference to the Tribunal shall be
accompanied with the answers to
the charges which the Government
may have received in the mean-

y 9y

while’.

23. “That at page 3, after line 27,

the following proviso be inserted,
namely:—
‘Provided that when action s

taken under proviso to sub-section
(3) of section 3, the Central Govern-
ment shall within seven days refer
the notification to the Tribunal for
the said purpose’.”

24. “That page 3, after line 31, the
following  proviso be inserted,
namely:—

‘Provided that when action is
taken under provisg to sub-sec-
tion (3) of section 3, the Tribunal
shall call upon the association with-
in seven days from the date of ser-
vice of such notice, why the asso-
ciation should not be declared un-
lawful’.”
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25. “That at page 3, line 34, for the
words ‘section 9’ the words ‘the Com-
mission of Inquiry Act, 1952’ be in-
serted.”

26, “That at page 4, after llne 3,
the following proviso be inserted,
namely : —

‘Provided that the Tribunal shall
decide the matter within two
months when action is taken under
proviso to sub-section (3) of sec-
tion 3'.”

27. “That at page 4, after line 5,
the following proviso be inserted,
namely:—

‘Provided that the party affected
by the order of the Tribunal shall
have the right within three months
of such order—

(i) to petition either House of
Parliament ;

(ii) to challenge the order on
grounds of defamation in a court
of law’.”

SHRI NIREN GHOSH: Madam, I
move:

73. “That at page 3, line 29, for the
words ‘association affected’ the words
‘Central Government’ be substituted.”

74. “That at page 3, line 31, for
the words ‘should not’ the word
‘should’ be substituted.”

75. “That at pages 3 and 4, for lines
32 to 39 and 1 to 3, respectively, the
following be substituted, namely: —

‘(3) After considering the cause,
if any, shown by the Central Gov-
ernment, the Tribunal shall hold an
Inquiry according to the Code of
Criminal Procedure, 1898, and the
Indian Evidence Act, 1872 and shall
decide whether or not there is suffi-
clent cause for declaring the asso-
ciation to be unlawful and make
such order as it may deem fit’.”

SHRI A. P, CHATTERJEE: Madam,

I move:
110. “That at page 3, line 27, for
the word ‘cause’ the word ‘evidence’
be substituted.” =
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111, “That at page 3, lines 29 to 31,
" for the words ‘by notice in writing
to show cause, within thirty days
from the date of the service of such
notice, why the association should not
be declared unlawful’ the words ‘as
well as the Central Government by
notice in writing to submit their res-
pective statements of the case in writ-
ing within thirty days from the date
* of service of such notice’ be substi-
tuted.”

112. “That at page 3, lines 32-33, for
the words ‘the cause, if any, shown
by the association or the office-bearers
or members thereof’ the words ‘the
statements submitted by the associa-
tlon and the Central Government’ be
substituted.”

113. “That at page 3, line 37. for the
word ‘cause’ the word ‘evidence’ be
substituted.”

114, “That at page 3, lines 38-39. for
the words ‘as expeditiously as possi-
ble and in any case within a period
of six months’ the words ‘within three
months’ be substituted.”

115. “That at page 4, after line 3,
the following proviso be inserted.
namely:—

‘Provided that in holding and con-
ducting the adjudication and arriv-
Ing at its decision, the Tribunal
shall be bound by the provisions of
the Indian Evidence Act, 1872'.”

116. “That at page 4, after line 5,
the following be inserted, namely:—

‘(5) An appeal shall lie to the
Supreme Court from any order of
the Tribunal and such appeal must
be preferred within three months of
the date of the publication of the
order of the Tribunal’.”

The questions were proposed.

SHRI P. K. KUMARAN: Madam,
these amendments deal with the techni-
calities which arise out of the right
of defence given to the affected party.
In the original Bill, one month is given.
I want to reduce the time-lag. By the
last amendment, the party affected shall
have the right of appeal to the court
or to the Parliament. Now once action
is taken, if no other remedy is there,
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! then one has to go on suffering. There-
| fore, this right of appeal to the parlia-
ment or to a court of law should be
there. These rights are normal rights,
fundamental rights, enshrined in the
Constitution. If the affected persons do
not have the right of appeal, how long
with they go on suffering? They will
have to suffer till the Government again
in its wisdom is satisfied that they have
not done anything. So the question of
taking it out of the purview of the exe-
cutive power of the Government and
providing for a right of appeal to a
court of law or at least to the Parlia-
ment arise so that the pros and cons
can be discussed and the party con-
cerned may get justice. I hope at least
this the Government will not grudge.

SHRI NIREN GHOSH: Madam, two
things are there in my amendments.
The first is that the accused has been
asked to substantiate that he is not
guilty. Now by this the entire legal
process is turned topsy turvy. Generally
when a person is prosecuted, it is for
the prosecutor to prove it why he should
be prosecuted, why he should be punish-
ed and what his guilt is. The
entire onus has been now thrown on
the suspected party. The party which
the Government wants to put in the
dock has to prove why it should not
be put in the dock. Government will
not prove what its guilt is. This is a
complete reversal of the normal legal
process. I do not know whether even
in the British period, perhaps except-
ing the Rawlatt Act, any parallel can
be drawn. So I say that it is for the
Government in all cases when they
declare a person or an association un-
lawful, to come forward and prove
why they should be declared unlawful.
So I have suggested that for the words
“association affected” the words “Cen-
tral Government” should be there. It is
for the Government to prove before the
Tribunal, before the court, before Par-
liament and before the country, why
anybody or any association should be
declared unlawful. That is the normal
legal process even as conceived by the
British. .I do not know why the Govern-
ment has turned the entire process up-
side down, and why the Government
wants people to stand on their heads.
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Then they have done away with the
Evidence Act. They do not call in the
aid of the Evidence Act. They say the
Tribunal will proceed according to the
Code of Criminal Procedure, 1898—
that blessed British Act. This anti-
democratic Government naturally finds
it convenient to keep intact all these
blessed things in the British Acts. Now
they do not want to take in the aid of
the Evidence Act. Unless you call in
the aid of the Evidence Act, you do not
require any substantive evidence to put
forward. Why they are bypassing the
Evidence Act passes my comprehension.
It only highlights or underlines the
fact that the Government does not care
for any shred of evidence, for justi-
fication of an act, for legal process or
anything of that sort. So I would re-
quest the Government at least on this
question to allow the normal legal pro-
cesses to come into operation.

SHRI A. P, CHATTERJEE: Madam,
somebody was saying that we were
merely crying in the wilderness. Well,
perhaps It is so. But even then, Madam
Deputy Chairman, we have to do our
duty to our electorate and we have to
Impress upon the Government the rea-
son for our amendments. Madam, in
regard to clause 4 I have moved several
amendments and I might tell you that
the reason for these amendments is
this that the judicial process envisaged
or contemplated in sub-clause (4) should
be a real judicial process. That is why
these amendments have been moved.
Now for a process to be a real judicial
process twg or three things are abso-
lutely necessary. The first thing is that
whatever is considered by the Tribunal
on whom the judicial process is being
imposed, that evidence must be in ac-
cordance with the Evidence Act. That is
the first sine qua non of a judicial pro-
cess. The second sine qua non of a judi-
cial process is that if a particular person
who is affected by an order comes before
a Tribunal, the onus should not be
shifted upon the aggrieved or the affect-
ed person. It should be shifted upon the
authority or the organisation which has
affected that particular person There-
fore for the purpose of resolving the
question of onus, which is a very im-
portant questlon in respect of judicial
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process and without which the judicial
brocess becomes a sham judicial pro-
cess, I have moved one amendment.
The third sine qua non of a judicial
brocess is that in order to see that a
Particular judicial process may be rooi-

’ broof and a process which inspires the

confidence of the people, there must be
an appeal. You cannot really confine
the decision to a particular Judge of
the Higp Court. We have faith in the
Judictary. The hjon. Home Minister
made a dig at our Party saying that we
had no confidence in the judiciary. That
{5 not the position. We have confidence
in the judiciary but that confidence 1s

a little restricted confidence, if I may
Say so, restricted in this respect that we
do not think that a particular judge of
a particular High Court has reached the
acme of wisdom and that whatever he
Says will be gospel. Therefore we say
that there Is every chance that a rarti-
cular judge will be mistaken, may be
Mmistaken, can be mistaken. Therafore
it is another sine qua non for a judicial
Process that a judicial decision or a
quasi~judicial decision should be sub-
jected at least once to the scrutiny of

' a higher Tribunal. That is the reason

Why in our judicial processes there are
Provisions for an appeal. Therefore I
have moved these amendments. Orne of
my amendments suggests that the word
‘cause’ in the last line of clause 4(1)
should be replaced by the word ‘evid-
ence’ because ‘cause’ is a vague term.
If the Home Minister says that suff-
cient cause means sufficient evidence,
then I will say that he should have no
objection at all to accept my amend-
ment. That will satisfy us and that will
also make it clear.

Then, Madam Deputy Chairman, as
far as the question of onus is concerned,
Mr. Niren Ghosh has said that the onus
should be shifted to the Central Govern-
ment. I no doubt agree with his amend-
ment. But the hon. Minister may con-
sider it to be an extreme version.
Therefore I have tried to steer a middle
course. I have not said that the onus
should be shifted either on the Central
Government or on the person or the
association aggrieved. I have said that
let the Central Government and let the
person or the association aggrived, both

| of them, place their statements of case
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in writing before the Tribunal. It is not
a question of shifting onus from one to
the other. I have said lef both of them
place their statements of case in writing.
1 have also stated that the Tribunal
after considering the respective state-
ments of case by the person or the
organisation aggrieved and by the Cen-
tral Government, let the Tribunal come
to a final judgment. Therefore, Madam
Deputy Chairman, I have tried to solve
the question of onus in that way. I
have not tried to shift the onus either
to the Central Government or to the
person or the association aggrieved. I
think it is a sine qug mon of judicial
process that an appeal should be allow-
ed. Therefore I have suggested the ad-
dition of a proviso saying that an
appeal shall lie to the Supreme Court
from any order of the Tribunal and
such an appeal must be preferred with-
in three months of the date of the
publication of the order of the Tribunal.
Why I have said that an appeal shall
lie to the Supreme Court is because
a Judge of a High Court is adjudicat-
ing this thing; he is made a Tribunal.
Therefore an appeal must be to the
higher court, i.e. the Supreme Court.

SHRI VIDYA CHARAN SHUKLA:;
Madam, I am constrained to say that
while Mr. Chatterjee has understood
the provisions of this Bill properly, his
leader, Mr. Niren Ghosh, has not fol-
leader, Mr. Niren Ghosh, has not fol-
perly. Mr. Ghosh has made a point
that the burden of proof is on the ac-
cused. That is not strictly correct.
When a notice is served on an associa-
fion to show cause, the association puts
forward 1its case before the Tribunal.
Then the case comes before the Tribu-
nal. The Government's notice and the
reply given bv the association In res-
ponse to the show-cause notice are be-
fore the Tribunal. Then the proceed-
ings start In accordance with the Civil
Procedure Code, Then the whole thing
1s done In a normal manner. I do not
know how he has found that the pro-
cess has been reversed, as far as this
particular measure is concerned.

Then Amendment No. 75 Is regarding
the prineiple of natural jnstice and ac-
tually this is incorrect because as soon
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as the notice is issued, the Tribunal
cannot confirm the declaration made by
the Government without giving the
agsociatlon a reasonable opportunity of
belng heard. Only after that opportu-
nity has been given the Tribunal can
come to a declsion and give its verdict.
Therefore I do not think the Govern-
ment can accept any of these amend-
ments.

THE DEPUTY CHAIRMAN: 1 shall
now put the amendments to vote. The
question Is:

22, “That at page 3, after line 27,
the followlng proviso be inserted.
hamely:—

‘Provided that in such cases the
reference to the Tribunal shall re
accompanied with the answers to
the charges which the Government
may have received in the mean-
while’.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:

23. “That at page 3. after iine 27,
the following provisa be Iinserted.
namely:—

‘Provided that when action is
taken under provisp to sub-section
(3) of section 3, the Central Gov-
ernment shall within seven davs
refer the notification to the Trihu-
nal for the said purpose’.”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question fs:

The

24, “That at page 3, after line 31,
the {following proviso be inserted.
namely: —

‘Provided that when action 1s
taken under proviso to sub-section
(3) of section 3, the Tribunal shall
call upon the association within
seven days from the date of ser-
vice of such notice, why the assn-
ciatlon should not be declared un-
lawful’.”

The motion was negatived.
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THE DEPUTY CHAIRMAN: The
question is :

25. “That at page 3, line 34. for the
words ‘section 9’ the words ‘the Com-
mission of Inquiry Act, 1952' be
Inserted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question is:

26. “That at page 4, after line 3,

the following proviso be inserted,
namely:—
‘Provided that the Tribunal shall
decide the matter within two

months when action is taken under
proviso to sub-section (3) of sec-
tion 3'.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question is:

27. “That at page 4. after line 5,
the following proviso be inserted,
namely:—

‘Provided that the party orga-
nised by the order of the Tribunal
shall have the right within three
months of such order—

(i) to petition either House of

Parliament ;

(ii) to challenge the order on

grounds of defamation in a

y”

court of law’.

The motion was mnegatived.

THE DEPUTY CHAIRMAN:
question is:

73. “That at page 3, line 29, for
the words ‘association affected’ the
words ‘Central Government’ be sub-
stituted.”

The

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:

74. “That at page 3, line 31, for
the words ‘should not’ the word
‘should’ be substituted.”

The motion was mnegatived.
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THE DEPUTY CHAIRMAN: The
question is:

75. “That at pages 3 and 4, for
lines 32 to 39 and 1 to 3, respectively,
the following be substituied,
namely:—

‘(3y After considering the cause,
if any, shown by the Central Gov-
ernment, the Tribunal shall hold an
inquiry, according to the Code of
Criminal Procedure, 1898, and the
Indian Evidence Act, 1872 and shall
decide whether or not there is suffi-
cient cause for declaring the asso-
ciation to be unlawful and make
such order as it may deem fit'.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:

110. “That at page 5. line 27, for
the word ‘cause’ the word ‘evidence’
be substituted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question is:

111. “That at page 3, lines 29 to 31,
for the words ‘by notice in writing to
show cause, within thirty days from
the date of the service of such notice,
why the association should not be
declared unlawful’ the words ‘as well
as the Central Government by notice
in writing to submit their respective
statements of the case in writing with-
in thirty days from the date of ser-
vice of such notice’ be substituted.”

The motion was mnegatived.

THE DEPUTY CHAIRMAN: The

question is:

112, “That at page 3, lines 32-33,
for the words ‘the cause, if any,
shown by the association or the office-
bearers or members thereof’ the
words ‘the statements submitted by
the association and the Central Gov-
ernment’ be substituted.”

The motion was negatived.
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THE DEPUTY CHAIRMAN: The
question is:
113. “That at page 3, line 37, for the
word ‘cause’ the word ‘evidence’ be
substitute.”

The motion was negatived.

THE DEPUTY CHAIRMAN: -The
question is:

114. “That at page 3, lines 38-39.
for the words ‘as expeditiously as pos-
sible and in any case within a period
of six months’ the words ‘within three
months’ be substituted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question 1s:

115. “That at page 4. after line 3.
the following proviso be inserted,
namely:—

‘Provided that in holding and con-
ducting the adjudication and arriv-
ing at its decision, the Tribunal
shall be bound by the provisions of
the Indian Evidence Act, 1872.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question 1s:

116, “That at page 4, after line 5,
the following be inserted, namely:—
‘(5) An appeal shall lie to the
Supreme Court from any order of
the Tribunal and such appeal must
be preferred within three months of
the date of the publication of the
order of the Tribunal’.”

The motion was negatived. ]

THE DEPUTY CHAIRMAN: The
question 1s:

“That clause 4 stand part of the
BilL.”
The motion was adopted.
Clause 4 was added to the Bill.

Clause 5—Tribunal
SHRI P. K. KUMARAN: Madam, I
move:

28. “That at page 4, line 9, for the
words ‘one person’ the words three
persons’ be substituted.”
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30. “That at page 4, line 9, for the
words ‘one person to be appointed by
the Central Government’ the words
‘seven persons, to be appointed by the
Central Government on the recom-
mendations of both Houses of Parlia-
ment' be substituted.”

33, “That at page 4, for lines 10 fo
11, the following be substituted,
namely: —

‘Provided that the Chairman shall
be 2 Judge of the Supreme Court
and the remaining two persons
shall be Judges of High Courts’.”

34, “That at page 4, line 11, ufter
the words ‘High Court’ the words ‘or
a senior advocate of the Supreme
Court’ be inserted.”

35. “That at page 4, after line 11,
the following further proviso be in-
serted, namely:—

‘Provided further that the Tribu-
nal shall be assisted by not less than
twelve assessors to be appointed
from a panel of names chosen in
this behalf by a resolution of the
two Houses of Parliament'.”

37. “That at page 5, after line 17,
the following proviso be inserted,
namely:—

‘Provided that no evidence shall
be held true unless the organisation,
association or individual aggrieved
by the order has been given the
opportunity to test such evidence by
cross-examination or otherwise’.”

SHRI NIREN GHOSH: Madam, I
move:

76. “That at page 4, line 9, for the
words ‘one person, to be appointed
by the Central Government’ the
words ‘three persons appointed by the
Supreme Court’ be substituted.”

77. “That at page 4, line 10, for the
word ‘a’ the word ‘the’ be substi-
tuted.”

78. “That at page 4, line 14, for the
words ‘Central Government’ the
words ‘Supreme Court’ be substi-
tuted.”
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SHRI BANKA BEHARY DAS:
Madam, I move:

101, “That at page 4, line 9, for the
words ‘one person’ the words ‘three
persons, one of whom shall be the
Chairman,” be substituted.”

102. “That at page 4, after Jine 11,
the following further proviso be in-
serted, namely:—

‘Provided further that no person
shall be appointed as the Chairman
unless he is a Judge of the Supreme
Court’.”

- The questions were proposed.

SHRI P. K. KUMARAN: Madam
amendment No. 33 says:

“Provided that the Chairman shall
be a Judge of the Supreme Court and
the remaining two persons shall be
Judges of High Courts’.”

The tribunal of one person should be
replaced with a tribunal of three per-
sons. Tribunal means a body of three
and this tribunal consisting of three
persons will have one as Chairman who
should be a Judge of the Supreme Court
and the other two shal} be Judges of
High Courts. If it is left to one person
alone, we are afraid that justice will
not be available to the parties affected.
And the later amendment says:

“Provided further that the Tribunal
shall be assisted by mnot less than
twelve assessors to be appointed from
a panel of names chosen in this be-
half by a resolution of the two Houses
of Parliament.”

Apart from the fact that all the mate-
rial which should be available to the
parties concerned, charges, counter-
charges etc. should be made available,
the Tribunal should also be assisted by
a panel of assessors whose opinion
should also have a bearing on the con-
clusion to be arrived at by the tribunal.
Another thing 1is, that the charges
levelled by the Government or the evid-
dence brought by the Government
against the affected parties should be
subject to cross-examination by the par-
ties concerned or by their lawyers ap-
pointed to defend them. As it is, no
such thing has been provided for. Every-
thing is sought to be done by a blind
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method. The thing is when the Gov-
ernment is satisfied they will order the
tribunal to declare so and so unlawful
and it is bound to declare. This is only
for sufficient guarantee for the parties
concerned, for the organisation con-
cerned or the individual concerned, to
enable him to have sufficient opportu-
nities for defending himself against the
charges framed by the Government and
I therefore, move that this amendment
be accepted by the House,

SHRI NIREN GHOSH: Madam, here
again that thing is coming up—a tribu-
nal consisting of one person. I have
already had occasion to touch upon
this point but I would like to say this.
Though the Constitution mainly and
primarily guards the vested interests
and all sorts of anti-Indian interests
still there is something in the Consti-
tution like people’s rights, ete. Now, the
judiciary is a part of this Constitution
and they are expected to guard the in-
terests of the vested interests but as
in the case of the bureaucracy all of
them may not be like that. There might
be liberal-minded and progressive per-
sons also in the judiciary. As far as the
judiciary is concerned, sometimes they
stand on neutral grounds, sometimes
they give a reactionary judgment and
very rarely do they give any progressive
judgment. That is our experience.
Sometimes they stand on neutral
grounds but sometimes they also move a
bit forward. Taking all these facts into
consideration unless the tribunal is com-
posed of three persons at least so that
there is some scope for different opi-
nions among the judges also, there can-~
not be justice. If there are three people
they can go through the entire reason-
ing that has been placed before them,
exchange views and collectively come
to some conclusion; otherwise there is
not even a shred of a guarantee that
an independent impartial conclusion
would be reached.

The next point is, they should he
appointed by the Supreme Court, Why-
has the Central Government taken upon
its own hands to appoint the tribunals?
I do not know. Generally the Judges of
the High Courts are appointed by the
Chief Justice and the Judges of the
Supreme Court are appointed by the
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Chief Justice of India, may be in consul-
tation with the President but he is the
authority to do that and that is intended
in order to safeguard to some extent the
independence of the judiciary. But here
you appoint directly the tribuna?l
through whom you want to do all these
things., That is widely suspect in the
country. For the sake of the indepen-
dence of the judiciary, for the sake of
that principle which you profess, so that
they may be an impartial body, so that
their judgment is not fettered com-
pletely, so that they may not have to
completely to your line it is the
Supreme Court which should be invest-
ed with the power to appoint this tri-
bunal and the judges of this tribunal,
So these are my two points that the
tribunal should have three members
and the Supreme Court should be the
appointing authority. If the Govern-
ment is not impervious, even according
to their own standards—if they have
any standards at all—of the indepen-
dence of the judiciary, they should ac-
cept my amendments.

SHRI BANKA BEHARY DAS
Madam Deputy Chairman, my amend-
ment is slightly different from the
amendment of Mr. Kumaran in a way.
Not only have I pleaded for three judges
in the tribunal but I have also pleaded
for the Chairman to be a Judge of the
Supreme Court. Madam, the very pur-
pose of enlarging this tribunal from one
to three is obvious because yesterday
when the Minister was replying he said
that the members may not be satisfled
with three; they may want five or some-
body may want seven. Thig is not the
way how the Minister should try to
convince us. The purpose of enlarging
the tribunal from one to three is only
to show that when you are taking away
two Important Fundamental Rights
under this law how careful you should
be. You know two Fundamental Rights
are being touched under this Bill, one
is the freedom of speech and the other
Is the freedom of association. Two Im-
portant Fundamental Rights are going
to be abridged and if that is to be done
by a tribunal consisting of one judge
you know what dangerous conseguences
may follow. You know in the High
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Courts and the Supreme Court two or
three judges sit together and by mnajo-
rity some decision might be given. That
is the very purpose for which 1 want
to tell the Minister that if there 1s any
circumstance in which you want to
abridge the Fundamental Rights of
people like the right of association and
freedom of speech, then at least three
judges should be there so that they can
deliberate over the matter and come
to a definite conclusion. Secondly I have
brought in this idea of bringing a Judge
of the Supreme Court to be the Chatr-
man of the tribunal because the
Supreme Court is seized of the matter
of Fundamental Rights and they are the
proper authority to decide about these
things. Only if we associate from the
very prellminary stage a judge of the
Supreme Court with this tribunal then
the matter be judged in its proper pers-
pective. That is why I want the Minis-
ter to accept this amendment because
by that the association or the person
concerned will have at least this much
satisfaction that there are three judges,
three eminent persons, looking into his
matter and one of them the Chairman
happens to be a Judge of the Supreme
Court, Then only some justice can be
expected. The Minister also knows that
in every important matters in the High
Court one judge sits and decides the
matter. There are always three or five
persons if a matter is very important
and the determination of the lega'ity
or illegality of an association is a very
important matter. The organisation
should not be left at the mercy of one
judge. I hope the hon. Minister will
accept this so that the tribunal wil] be
enlarged at least to the extent of three
members and the Chairman should be
a Judge of the Supreme Court.

A MS gagfc: o Ay TwEey
¥ forr fror a1 fr g s Fnor & 99
TF T F 1T Far 75 & ) ar e o
FMIT T FA X GET § %W &,
I 7 FRT A8 fF OF 5o FY 977
A a7 aiw o &Y W% gawr F andT
FIATTE | ara &1 @ra | ag 3 g
arear g & e dw & ag fawr ogi a%
ZATL TIHA 191 TATE, 9 I AR



6165 Unlawful Actwities
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SHRI BHUPESH GUPTA (West
Bengal): Madam Deputy Chairman, my
amendment relates to the structure of
the Tribunal. Here I say:

“Provided further that the Tribu-
nal shall be assisted by not less than
twelve assessors to be appointed
from a panel of names chosen in this
behalf by a resolution of the {wo
Houses of Parliament.”

I may frankly tell you why I have given
it. First of all, if it is accepted, well
and good. If it is not accepted, the posi-
tion of the Government will be exposed
that they are not prepared to have the
case judged in a proper way, Now,
according to them, there will be one
Judge. We do not know what type of
Judge he will be. Anyhow, one Judge
is not good enough for dealing with this
matter. Suggestions have been made for
more Judges and naturally it is good. My
amendment also says that one need not
be a High Court Judge to be appointed
as the Tribunal, but a senior advocate of
the Supreme Court could also be eligible
for appointment as the Tribunal. I lay
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stress on the assessors because it is the
assessors who will be in a position to
tell exactly what the facts are, whether
on the basis of the facts before the
Judge or the Tribunal, there will be any
warrant for the application of this parti-
cular measure. Now, this cannot be left
to the Judge. I say, without any reflec-
tion on the judiciary, when they come
to a particular process, the way the
Congress Government is behaving in
regard to very many matters, it shows
that there may be inducement also.
After all, we have seen in our country
that Judges are appointed as Ministers
after their retirement, sent as Ambas-
sadors and even sometimes . . .

SHRI NIREN GHOSH: One point.
Since when Mr. Rajnarain has become
the Prime Minister. Parliament should
be informed of it.

SHRI SHEEL BHADRA YAJEE
(Bihar): He has become a patriot.

SHRI BHUPESH GUPTA: Some day
he will become perhaps. Now, there-
fore, I say here is room for suspicion.
Anyhow, unless the Judge is a man
of agbsolute integrity and is really ob-
jective in his outlook, some kind of
wrong lhings are likely to happen in
the court, especially when the tempta-
tions are there. Therefore, I say this
arrangement is not good. Therefore, a
check all the more is necessary. Asses-
sors can do it. The present system should
be given up. Here it is not merely a
technical or legal point. Certain facts
or alleged facts will be placed by the
Government before the Tribunal and
who is going to judge it Only one
Judge. He may be isclated from life.
He may be brought from a High Court,
may be a Judge brought from Madras,
to head a Tribunal where the so-called
case relates to Manipur. I cannot unaer-
stand how he is going {o judge tihls.
Therefore, the assessors should be there.
Besides, the assessor will take into ac-
count other factors also. Now, there is
no protection whatsoever under the
scheme of the Bill, Then, I want the
assessors to be appointed on a resolution
of the House. Now, it may seem strange
to some people—but they are doing a
number of strange things—that we

[ RAJYA SABHA ]

(Prevention) Bill, 1967 6168
should draw up a panel of names out
of which assessors could be appointed.
We do not leave the matter free for the
Government even to choose the asses-
sors. Parliament discusses a number of
names and on the basis of that draws
up a panel from which assessors are to
be appointed. Now, that gives Parlia-
ment a locus standi in this matter
before the Act is applied, before the
penalty Is invoked, before the people
are prosecuted and brought before the
Tribunal. I have full faith in Parha-
ment. They should agree. After all,
a matter like this Parliament is likely
to be seized of what is threatening the
territorial integrity of the country and
the sovereignty of the country. Keep-
ing that in view Parliament should be
given an opportunily to appoint or to
draw up a list of names {0 be appointed
as assessors. I think Parliament shonld
be brought more and more into the
picture. That is my idea.

Then, the other point is:—

“Provided that no evidence chall be
held true unless the organisation, as-
sociation or individual aggrieved by
the order has been given the opportu-
nity to test such evidence by cross-
examination or otherwise”.

Now, why should a person or an orga-
nisation be convicted or found guilty,
unless he has a chance or opportunity
to test his evidence? Testing by cross-
examination or otherwise is very im-
portant. These people concoct docu-
ments, forge documents. The Congress
Party, which will be ruling the country
at least for some years to come, do
these things. It is a postmaster in draw-
ing up fabricated documents, as had
been seen in 1965, when they presented
the so-called statement of the Left Com-
munists and so on. It is known. We
know many such instances when they
come with false and absolutely baseless
statements. Now, all these statements
should be subject to scrutiny. If I am
an aggrieved party, if I am sought to be
prosecuted, I should be given the
chance to cross-examine their witnesses.
The Tribunal should not be something
which functions somewhat outside the
normal limits of justice and the rule of
law. As it is it is bad enough.
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Therefore, opportunity should be given
for cross-examination. Suppose the Gov-
ernment produces some document say-
ing that a particular organisation has
issued a particular leaflet. How am I
going to establish it, unless I am given
a chance to show that the leaflet is a
forged one, or it has been done by zome-
body else? It has got to be examined
by the aggrieved party. How am I to
believe it? Now, it is very essential.
Otherwise, as it is the Government can
forge documents and produce leaflets
and get certain things done on the basis
of it and it can seek the banning of
the organisation and prosecution of
such organisation. Therefore, it is very
essentia] that the matter should be sub-

jected to the severest serutiny.
1 pm. You are really denying or pro-

pose to deny the liberty, the

fundamental rights of the
citizens under this, the right of
association, the right of speech, and all
the rest of it. I do not think that they
are going to accept the amendment, but
it is necessary for the country to look
into the kind of thing they are doing.
1 have no illusions about their attitude
towards this amendment. But we have
given it only to make it known to the
country that what they really want is
an arbitrary method of dealing. is a
witch-hunt, persecution of political par-
ties and organisations whom they do
not like. They are not prepared even to
respond to the barest requirements of
the rule of law, and that is why they
are ruling out assessors and cross-
examination and they are appointing a
tribunal who will be going by a certain
thing which would not conferm to the
parest minimum requirements of the
rule of law. Hence I am suggesting
these amendments. -

SHRI VIDYA CHARAN SHUKLA:
Several jpoints have been raised by
Members of the opposition parties re-
garding the amendments. But I would
invite their attention to the proceedings
pefore the Joint Select Committee
where originally Government had sug-
gested that there should be three mem-
Yers in the tribunal, and members of
the opposition parties wanted that there
should be a sitting Judge who should
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constitute the tribunal. After consider-
ing various things ultimately this Bill
was finalised and a sitting Judge has
been provided. Now, Madam, I do not
know how the hon. Members argue
that the independence of a sitting
Judge of a High Court is undermined
by Government appointing the Judge to
the Tribunal, As the hon. House knows,
the Judge himself is appointed by the
President of India on the advice of the
Union Government to the High Court
or the Supreme Court, and if his In-
dependence is not undermined by his
appointment to the Bench of the High
Court, I do not know how it is going
to be undermined by his being appoint-
ed to the tribunal. Whenever Govern-
ment appoints a Judge of any Court to
act on a tribunal or elsewhere, it is
normally done in consultation with the
Chief Justice. It is not as if without
consulting the Chief Justice of the Court
such Judges are appointed. Here also
the Members should remember that the
Chief Justice will also come into the
plcture about this. (Interruption.) I am
telling the practice and usage.

SHRI BHUPESH GUPTA: We are
not concerned with practice, You must
give the clear position.

SHRI VIDYA CHARAN SHUKLA:
I must explain my position here as far
as this particular provision Is concern-
ed. I am only indicating what is the
procedure we follow in doing so, and
we propose to follow the same proce-
dure as far as this particular matter
is concerned.

Some amendments have been moved
regarding the provision in clause 5(2)
regarding appointment of another per-
son in the absence of the persons who
has been originally appointed, This
has to be provided in case something
happens to the Judge who is function-
ing, and suppose he is incapacitated for
one reason or another or he retires or
something has happened, we do not
want that the entire proceedings before
the tribunal should start de movo. To
meet that contingency that provision
has been made in clause 5(2).

Regarding the rest of the amend-
ments the same old arguments have
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been repeated and I do not think Gov-
ernment is in a position to accept any
of these amendments.

THE DEPUTY CHAIRMAN:
question is:
28. “That at page 4, line 9, for the
words ‘one person’ the words ‘three
persons’ be substituted.”

The

The motion was negatived. o

THE DEPUTY CHAIRMAN: The

question is:

30. “That at page 4, line 9, for the
words ‘one person to be appointed by
the Central Government’ the words
‘saven persons, to be appointed by the
Central Government on the recom-
mendations of both Houses of Parlia-
ment’ be substituted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The

question is:
33. “That at page 4, for lines 10 to
11, the following be substituted,
namely:—

‘Provided that the Chairman shall
be a Judge of the Supreme Court
and the remaining two persons
shall be Judges of High Courts’.”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:

34. “That at page 4, line 11, after
the words ‘High Court’ the words ‘or
a senior advocate of the Supreme
Court’ be inserted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:

35. “That at page 4, after line 11,
the following further proviso be in-
serted, namely:—

‘Provided further that the Tribu-
nal shall be assisted by not less
than twelve assessors to be ap-
pointed from a panel of names
chosen in this behalf by a resolu-
tion of the two Houses of Parlia-
ment!.”

The motion was negatived.

The
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THE DEPUTY CHAIRMAN: The
question is:

37. “That at page 5, after line 7,
the following proviso be inserted,
namely:—

‘Provided that no evidence shall
’ be held true unless the organisa-
tion, association or individual ag-
f grieved by the order has been given

the opportunity to test such evid-

ence by cross-examination or other-
I 9

wise’.
The motion was negatived.

THE DEPUTY CHAIRMAN:
question ig:

76. “That at page 4, line g, for the
words ‘one person, to be appointed by
the Central Government’ the words
‘three persons appointed by the
Supreme Court’ be substituted.”

The motion was negatived.
THE DEPUTY CHAIRMAN:
question is:

77. “That at page 4, line 10, for
the word ‘@’ the word ‘the’ be substi- |
tuted.”

The motion was negatived.

THE DEPUTY CHAIRMAN: The
question is:
78. “That at page 4, line 14, for the

The

The

i  words ‘Central Government’ the
words ‘Supreme Court’ be substi-
tuted.”

The motion was negatived.
THE DEPUTY CHAIRMAN: The

question 1s:

101. “That at page 4, line 9, for
the words ‘one person’ the words
‘three persons, one of whom shall be
the Chairman’ be substituted.”

The motion was negatived.

THE DEPUTY CHAIRMAN:
question is:

102. “That at page 4, after line 11,
the following further proviso be
inserted, namely :—

‘Provided further that no person
shall be appointed as the Chairman
unless he is a Judge of the Supreme

Court’.”

The motion was negatived.

The
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THE DEPUTY CHAIRMAN:
now put clause 5.

SHR!I BHUPESH GUPTA: Madam,
before you put it to vote, I did not want
to disturb you. It is not right attitude
on the part of the Minister fo say, when
certain propositions are made by way
of amendments, that Government can-
not accept We are still not dealing with
dictators. He should meet arguments by
arguments. It is the normal parliamen-
tary practice. He may not accept our
points, but certainly he has to meet the
arguments, What we are discussing the
public also are interested in.

I shall

SHRI VIDYA CHARAN SHUKLA: !
cannot reply to absurd arguments.

SHRI BHUPESH GUPTA: What does
he mean by that? Let him give his
argument. It is for you to judge whether
it is absurd or not. This kind of arro-
gant attitude will not do. What does
he mean by absurd argument?

THE DEPUTY CHAIRMAN: When
you call an argument absurd, it is a
matter of ovinion.

SHRI BHUPESH GUPTA: Let him
think that my argument is absurd Cer-
tainly when Members make a sugges-
tion, concrete suggestion by way of
amendment and advance argument, he
should answer that. He should not be-
have in a dictatorial manner. This is
the mentality.

THE DEPUTY CHAIRMAN: I think

the Minister has answered the orgu-
ments.
SHRI BHUPESH GUPTA: Esas he

answered the noint I :=ised? Why do
you say he has answered the point?
He has not even uttered a ward.

THE DEPUTY CHAIRMAN: Please
take your seat. Every time the Minicter
will not be able to satisfy the Members.

SHRT BHUPESH CGTTPTA- 1 am not
asking that he should satisfy me. At
least he shou'd answer it and say what
the Government’s case is. Suppose I
say assesors should be appointed He
should say why not. Suppose I say
evidence should be tested. He should
say why nct.
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THE DEPUTY CHAIRMAN: The

question is:
“That clause 5 stand part of the
Bill.”
The motion was adopted.

Clause 5 was added to the Bill.

THE DEPUTY CHAIRMAN: Now we
goon ...

SHRI G. MURAHARI: It is past ona
o’clock.

THE DEPUTY CHAIRMAN: We ore
sitting through the lunch hour to finish
this Bill. -

SHRI BHUPESH GUPTA: Not for
this Bill, For this dirty measure we
chould sit through the Lunch hour? We
do not want fo sit.

SHRI AKBAR ALI KHAN: Mr.
Bhupesh Gupta, you have been out.
We are happy you have come, but you
must have consideration for those Mem~
hers who have changed their pro-
gramme and are waiting here.

SHRI NIREN GHOSH: Why are you
here? You could have gone away.

THE LEADER OF THE HOUSE
(SHRI JAISUKHLAL HATHI): We
have to finish it today.

- oo—

RE RELEASE OF TWO PERSON3
SENTENCED FOR CONTEMPT OF
THE HOUSE

THE LEADER OF THE HOUSE (SHRI
JAISUKHLAIL, HATHI): On December
21, 1967 this House sentenced for gross
contempt of the House two persons,
namely, Sardar Baint Singh and
Mahendra Pratap Singh ic simple im-
prisonment until the conclusion of the
current session of the Rajya Sabha and
ordered their detention in the Tihar
Jail, Delhi. The Jail Superintendent has
asked the Secretary, Rajya Sabha, for
instructions as to the date and time
of release of these two persons. We are
concluding our current session today.



