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GOVERNMENT BILL
The contempt of courts (Amendment) Bill, 2006

THE MINISTER OF LAW AND JUSTICE (SHRI H.R. BHARDWAJ}:
Sir, | move:

“That the Bill further t0 amend the Contempt of Courts
Act, 1971, as passed by Lok Sabha, be taken into
consideration.”

(THE VICE-CHAIRMAN, (SHRI KALRAJ MISHRA) in the Chair)

Sir, | would like to make a brief comment before | request the
House to take up this Bill. The House is aware that the existing provisions
of the Contempt of Courts Act, 1971 has been interpreted by various courts
and judicial decisions to the effect that truth cannot be treated as a defence
to a charge of contempt of court. it was the law. Therefore, after a lot of
discussions in the legal and judicial circles, it was thought that there is room
to amend this law and make the truth one of the valid defence. Some
eminent jurists expressed their views and wrote articles also, and suggested
that the truth can be a very valid defence subject to the court permitting it.

| am also happy to inform that the previous Government started
this task and the matter was referred to the Naticnal Commission to Review
the Working of the Constitution. The Constitution Review Committee,
headed by hon. Justice Venkatachaliah, inter alia, recommended that in
matters of contempt it shall be open to the Court to permit a defence of
justification by truth. The Government has been advised that amendments
to the Contempt of Courts Act, 1971 to provide for the above provision
would introduce fairness in procedure and mest the requirements of article
21 of the Constitution. So, Sir, Section 13 of the Contempt of Courts Act,
1971 provides certain circumstances under which contempt is not
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punishable. It is, therefore, proposed to insert sub (b) to that section by an
amendment.

Sir, the Bill was referred to the hon. Standing Committee of
Personnel, Public Grievances, Law and Justice and it was examined there.
The hon. Committee has submitted the report to the House on 29™ August .
2005. The Government has gone into the report and the Committee's
suggestions have been studied. The Committee has accepted that the iaw
should be amended, but suggested to delete the words 'in public interest’.
Sir, | would hasten to take the House into confidence that the National
Commission for Review of the Constitution, appointead by the NDA
Government, had suggest that 'truth' and ‘public interest' both should
remain because this law of contempt is regarding protecting the Judiciary
from scandalisation and disrepute. Therefore, we have to have a balanced
view and the recommendation made by the Constitution Review Committee
headed by Justice Venkatachaliah is being retained.

This Bill has found a unanimous support in the Lok Sabha; | hope,
this House will also give support for this limited amendment. Thank you,
Sir.

The question was proposed.

SHRI RAM NATH KOVIND (Uttar Pradesh): Mr. Vice-Chairman, Sir,
we are discussing the Contempt of Courts (Amendment) Bill, 2008. As the
hon. Law Minister has told just now, this Bill was, originaily, moved by the
previous NDA Government, but in the meantime, with the dissolution of Lok
Sabha, the Bill also lapsed. Thereafter, the Bill was moved. It was referred
0 the Standing .Committee on Personnsel, Public Grievances, Law and
Justice, of which | happen to be a Member also. Due deliberations took
place, and as told by the hon. Minister, the Committee had suggested two
amendments. Before | go to those suggestions, | would like to read out the
relevant section, that is, section 13, of the Contempts of Courts Act. It
says, “Notwithstanding anything contained in any law, for the time being in
force, no court shall impose a sentence under this Act for a contempt of
court uniess it is satisfied that the contempt is of such a nature that it
substantially interferes, or tends substantially to interfere with the due course
of justice...”. Sir, the Standing Committee on Personnel, Public Grievances,
Law and Justice has made two suggestions. One suggestion was for
deletion of the words-- as also suggested in the Bill-- *in public interest"
from clause (b) of the proposed amendment of section 13. However, this
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has not been accepted by the Government. But the second suggestion,
which says that the truth could be a valid defence during the contempt of
proceedings before the courts, has been accepted. Sir, what | want to
convey is this. We know that under the Contempt of Courts Act, 1971, for
the last, say about, 30 or 34 years-- it is virtually 34 years as of now-- so
many judicial pronouncements came from various High Courts, which even
said that truth cannot be a valid defence. Even a contemnor, we can say,
has no defence at all. Even if he says truth, even if he reacts on the
inefficiency or the corruption being prevailed in the judiciary; even if he is
able to prove it by evidence, that contemnor has no defence at ali. This is
the situation as per the existing law; that is why, this provision has become
very much relevant. Sir, as we know, under article 19 of the Constitution,
we have a fundamental right, that is, right to freedom of speech and
expression. Sir, judiciary is also a part of the system of the Constitution.
And, we can say that the Judges of the High Courts and the Supreme
Court are appointed by the President of India. If the President of (ndia, i.e.,
the appointing authority can be criticized, if we can react as people's
representatives or any citizen of this country can criticise the President of
India for his wrong-doing, | don't think, it could be a valid reason if judiciary
is exempted. But it has been done so, just to maintain the independence
of the judiciary.

Sir, under the Chapter on Fundamental Rights, every citizen has
got a fundamental right to speak the truth. If he wants to say anything on
the matter of inefficiency or the corruption, he is most welcome. Sir, it is not
only the citizen. We know that once even the Chief Justice of India had
said -- he did admit -- that some percentage of the judiciary is corrupt. Of
course, he can't be hauled up for the contempt of court because he
happens to be from the same community. But the fact is that the ordinary
citizen must have a right to react. His reaction could be for wrong-doing or
his reaction could be for rectifying them, whatscever it may be. And, for
that reason, | would rather congratulate the Law Minister that he has come
forward with this legitimate amendment of Section 13 of the Contempt of
Courts Act.

Sir, as we know, all the major democracies, including the United
States of America and the United Kingdom, have the law relating to
contempt. So, India also being a democracy does have it. That is okay.
But if we go back to the history, we can find that sometimes this power of
contempt has rather been abused by the judiciary, and | can give one
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ilustration. At one time, even when the former Law Minister, Mr. P. Shiv
Shankar, had said publicly that Judges have an unconcealed sympathy for
the ‘haves’, he was hauled up for the contempt of court. Sir, even the
former Law Minister was hauled up for contempt of court. Now, what |
mean to say is thal for what he said, he being an ordinary citizen of this
ceuntry, he was hauled up for contempt of court. But, simuitaneously,
when the Chief Justice of India remarked that 'yes, some of the Judges are
corrupt’, he was not hauled up. This is discriminatory -- we can say --
attitude which our law of contempt has got. Therefore, | do congratulate
the Law Minister for bringing forward this measure.

Sir, | would also like to quote one more instance about the abuse
of this power. Sir, at one time, a High Court Judge was scheduled to travel
by train and, incidentally, the coach didn‘'t have the First AC. Then, he
immediately sat down on the platform itself of the New Delhi Railway
Station, and said 'Yes, call the Railway officers, | am going to hold the
court'. It was during the night, he called them in the night itself, and then
the Railway officers were summoned, oral notices were issued for contempt
of court. Ot-eourse, later on, they were let off. But, we can say this much
that this is the climax or this is the height of the abuse of this power. This
is the contempt power.

Sir, my humble submission is that even if we accept this
amendment, the courts would have wide discretionary powers. Of course, if
derogatory remarks are made to defame the judiciary, the contemptor
should be punished. He must be punished. But, Sir, there is an element of
non-accountability in the judiciary. This is rather adversely affecting our
judicial system and the dsliverance of administration by the system. | would
certainly request the hon. aw Minister to ponder over this and bring some
law 10 introduce the factor of accountability in judiciary also.

Sir, | would say the ideal situation would be when this Contempt of
Court's Act would be used very rarely. That is because it has to come from
the heart; whether it is the litigant, whether it is the media or the politicians,
they have to {eel respect from their hearts. The law cannot impose a sense
of respect m the hearts of our citizens. That is why, my submission is, the
lesser the judiciary uses this Act the better it would be.

With these words, | conclude my observations and | support the
amendment. Thank you.
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SHRI PRASANTA CHATTERJEE (West Bengal): Sir, | rise 1o
support the Amendment Bill placed here far approval. Sir, we know that
the first Contempt of Courts Act was introduced in the British days in 1926.
Thereatter, after the Constitution was adopted in 1952, the 1926 Act was
amended. Then again, in 1971, Sir, considering the right to freedom of
expression and personal liberty, significant changes were effected in the Act
of 1971. Segtion 13 of the Contempt of Courts Act, 1971, provides certain
circumstances under which contempt is not punishable. liegal check
against using the Contempt of Courts Act indiscriminately was thought in
section 30. Blanket protection of judiciary shouid not be there. Freedom of
speech should be guaranteed; that was the idea. But, arising out of the
situation in view of the judicial decisions not allowing truth as defence, a
charge of contempt under the existing provisions of 1971, the Government
was advised for substitution of new section 13 for section 13 and hence, the
Amendment Bill is placed here. Sir, we know from the history numerous
judgements in political cases - the Kanpur-Meerut case, the Chori Choura
case against Gandhiji, even Nehru, and even after Independence, the
particular law has continued to follow the same path. Sir, | remember that
our Government in Kerala, led by Shri EM.S. Namboodiripad, the Marxist
Government, as it was called the Supreme Court affirmed that the Marxist
political leader of Kerala was guilty of contempt of Court because he made
a general comment that Judges belong to a certain class and suffer from
class bias. That was the case we know from the history. So, Sir, the
present Contempt of Courts Act of 1971 faced constraints and restrictions
from the people who wanted to face the contempt of court case based on
truth and facts.

Sir, this issue was discussed in the Standing Committee, and, as
mentioned by our Law Minister, opinions from the !egal luminaries lilke
Justice Venkatachaliah, Justice Krishna have been sought for, and, they
advocated for the amendments. The National Commission to Review the
Working of the Constitution recommended introductior of truth as defence
by way of an amendment to the Constitution of India because they opined
that mere legislation by the Parliament alone might not suffice. The views of
the Secretary, Department of Justice and the Attormey General were
obtained. The former Attorney General opined in favour of the amendments,
and, even the views of the Chairman, Bar Council, were sought for.
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Sir, Parliament makes the law. it can amend the Constitution. But
the judiciary, the Supreme Court, can interpret the Constitution. Legislature
cannot do that. Judges are not slected. The independence of the judiciary
is to be protected and the truth should prevail which is in public interest.
Now, the only question is whether the closure of defence against contempt
of court should be allowed to continue or not. Blanket ban on defence
should be lifted. Nobody should interfere in the fair course of justice. At
the same time, fundamentai right of the people should be granted.

ft is absolutely true, and it has been referred to here also that
corruption has entered in all the spherres of public life, even in the judiciary,
and the Legislature. Suppose, Sir, a Judge b~s been prized with a very .
modern car, very valued car, for ulterior >uaves. And, | know that is
corrupt and, if | say that, | will face contemr. . And, the concerned corrupt
Judge will continue to enjoy the benefits. This cannot be allowed to
continue.

So, | should have ewvery right to say anything that is true according
to me, against a corrupt person, whether he is a Judge or any other
person. Truth serves the public interest. A frial is not falr without any
defence and that is the main thing. With these few comments, | support
this Bill placed before the Hlouse. Thank you.

SHRI RAVI SHANKAR PRASAD: Sir, | am grateful that you have
given me the opportunity to make certain observations. If tha hon. Law
Minister will kindly listen to me, | will be grateful.

SHRI H.R. BHARDWAJ: 'Sir, | am very eager to hear you.
...Interruptions)... It is a privilege to us.

SHRI RAVI SHAMNKAR PRASAD: Sir, first of all, | must coingratulate
the hon. Law Minister for bringing) forward the Bill. At least, he found
something good that the NDA Govesrnment has done. Maybe, it is a good
beginning also.

Sir, let me make an initial ¢;comment because that is very important
to be noted. We have gone for a Constitutional system of Gowsrnment,
demaocratic norm goverred by the rule of law, and, the judiciary has been
given the power to ensure the rule: of law. We never forget this basic
concept. When | talk of rule of law, |'et me also make an initial obse rvation.
Sir, how is this rule of law enforce:d? Sir, let us accept that thre is a
decline in the standards of life, in politics, in social life, in civil
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administration. Sir, one question has always troubled me and | want that
qguestion to be shared in this House. Why is it that in spite of all criminality
that we are witnessing, here is a case that an Additional District Judge gives
punishment to a serial killer, either of hanging or of life imprisonment, and,
when he retires, there is no retribution against that Judge? Maybe, these
have been cases in Punjab where some retribution was done. But how is it
that a serial killer who does not even bat an eyelid in kiling a SP or IG, very
meekly surrenders for the imposition of life imprisonment or hanging. And
that judge after retirement goes to a market to purchase something and the
goons see him, but they don't have the courage. | think this is the power
of moral authority of our judiciary. We are very happy to note that this
moral authority is still maintained after 57-58 years of independence. And
that is a matter of great pride for us. Let us collactively decide that nothing
should be done to impair this moral authority in any way. That is a very
fundamental question that | would like to state at the very outset. Why do |
say so? Because there have been observations of the courts that rule of
law is not iegalistic simpliciter. It has great moral springs on which the
whole edifice is built. Having said that, let me juxtapose my observation in
the context of the rule of law and the freedem of the people. How do we
see it? Hon. Law Minister is aware with his wide experience that there is
civil contempt for disobedience of an order, and there is a criminal contempt
for scandalising the court.

Now, you have come with this provision. Yes, the introduction of
this provision, | would say, is part of the accountability process, which some
of my friends talked about. This is a welcome suggestion, and therefore,
jurist of eminence, Justice Venkatachaliah, in the Constitution Review
Commission decided to come with this suggestion. But | hdve two caveats
which | would like hon. the Law Minister to kindly respond to. If you
examine the Constitution, there is a provision under article 129 for the
Supreme Court; and there is a provision under article 215 fof the High
Courts. And what do they say? The Supreme Court and the High Courts
are courts of record. And they have alsc got the power to punish
contempt. Let me just read cone provision here, Let me just read article
129. It says, “The Supreme Court shall be a court of record ahd shall have
all the powers of such a court including the power to punish ¢contempt of
itself.” Therefore, the powers of the High Courts and the Supreme Court
flow from the Constitution. They are independent of the Contempt of
Courts Act.
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The question which troubles me, hon. Law Minister, is this. Shoulg
we presume that these amendments would not supersede the independent
mandate of these two courts from the Constitution itself? This is the
question. You know we cannot amend the Constitution by a simpke
legislation; there is a whole constitutiona! process. If that is the case, then
how does it impact upon the independent power of the Supreme Court and
the High Court which is substantive under articles 129 and 215 respectively
of the Constitution? Now, | would like to make certain other observations
to the hon. Law Minister. Don't you think it is time we need to understand
as to how many contempt cases are pending in all the High Courts and the
Supreme Court? | know that in many cases their numbers run into
thousands and thousands. There are cases of civit contempt; disobediemce
of order for pension, for gratuity, and for a whole lot of things. Maybe it is
time the courts understand that these contempt cases for really common
cause benefits must be disposed of at the earliest.

There is one more issue, hon. Law Minister, which | would like to
share with you today. This has been troubling me a lot, and | would be
happy to see your reaction on that.

Over the time, decline is also there in our judiciary. We can say
with confidence that more than 90 per cent is still transparent. We are
proud of that. Maybe it is 95 per cent. But there are areas of concern.
How do we address that? Don't you think it i3 time that this accountability
and process of transparency have some mechanism? Let me say this. The
problem comes when an idea is given that the High Courts are subject to
the Supreme Court in matters of their judgements. But they are not
administratively subordinate to the Supreme Court. And there is a fair
view. The High Court's order can be set aside by the Supreme Court, but
the judges or the High Court by itself is not subordinate to the Supreme
Court on other issues. Yes, there is a moral authority of the Supreme
Court. There is a problem there. Transfers have been there, but they have
not served the long-term issues.

How to go about it?7 We keep on hearing instances after instances
of extraneous influence. We wish the number remains very limited because
an independent judiciary is very dear to our Constitution. But even if there
is one instance, there has to be a mechanism for redressing that. Mr. Law
Minister, with great respect to you, you will certainly appreciate that
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impeachment has failed completely. In this history of our Constitution, we
brought one case -- | don't want to name that Judge -- in the Supreme
Court. And what happened? For two days, the House debated, ultimately
splitting over regional considerations. Don't expose our judiciary to the
vagaries of political process and, therefore, the founding fathers' intention of
having the impeachment in our Constitution, | am sorry to say, had not
served any purpose at all. On the contrary, | would say the sooner this
provision is deleted, the better it is. But there has to be a mechanism,
there has to be a proper mechanism, which is insulated from governmental
influence, which is insulated from bureaucratic pressure and which is
insulated from media’s overbearing interference. Let there be an in-house
mechanism. The mechanism, in-house mechanism, of the judiciary has to be
there because accountability process must be there, but should be as far
away as possible from the din and bustle of our democratic life, the
Parliament and a whole lot of things. | always feel, an independent judiciary
is very much needed. Let me say so, | am proud of the independence of
our judiciary. But, yes, there are certain disturbing trends which we need to
address. | would like to have a response. There is one last issue | would
like to say that this is an occasion, | must say that. We all appreciate Public
Interest Litigation. They are a good cause. In my professional capacity, |
tave myself filed many public interest litigations for exposing corruption
cases, for giving redressal to whose who are needy, for the deprived. But
what troubles me, Mr. Law Minister, is that there is a suggestion going that
PIL has become a 'Forum of Parallel Governance'. Is it fair? We need not
interfere in that. The judiciary will have to reflect upon that. There have
been series of judgments of the Supreme Court where they have said that
Public Interest Litigation is becoming publicity interest litigation. You must
have come across such judgments. But, unfortunately, this impression is
getting round. | would only request, | would only suggest, that the judiciary
need to reflect upon. Honourable Vice-Chairman, ! tcok some liberty to
address issues of vital concerns for our judiciary and is independence we
pray, which we always value dearly. But yes, if certain declining trends been
noticed, there has to be a mechanism to address that. Having said that, let
met support’this Bill. This-Bill is a welcome suggestion. It will go a long
way in strengthening our institution. Thank you, Sir.

THE VICE-CHAIRMAN (SHRI KALRAJ MISHRA): Shri N. Jothi. Not
here. Shri Chandra Sekar Reddy.
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SHRI RAVULA CHANDRA SEKAR REDDY {(Andhra Pradegh): Sir, |
rige to support the Bill. Sir, the Bill intends to substitute section 13 with a
new section of the Contempt of Courts Act.

Sir, the very purpose of bringing forward this Bill is to give
reasonable opportunities for those people who are subjected to confempt of
courts. 8ir, | fully agree with what Mr. Ravi Shankar Prasad said. There are
two types of contempts, like, disobedience of cowrt order js one and there
is another aspect of disrespect to the courts and judiciary. Sir,
disobedience is often heard at the lowast level, people not implamenting
orders of the court for small things like giving pension or promation to
employees. As far as poor people are congerned, they are neither aware of
the legal proceedings nor are they aware of the contempt aspect. Oftan,
poor people, illiterate people, are also dragged into this.

Sir, people should have faith in the judicial system and respect for
the same. At the same time, it is the duty of the administration to see that
all the legislations and all such provisions are brought to the notice of those
people who are moving the courts for redressal of their grievances. Sir,
there are two, three aspects. One is protractea litigation. Sir, very often,
people are frustrated, disappointed and disgusted, and they try to break the
law, they try to disobey the orders, they try to disrespect the judiciary out of
frustration or out of anger. In such cases, the present Amendment Is helpful
to those people who are really denied or deprived of their defence. Sir,
there are aspects of truth. Now, the present Amgndment is trying to bring in
that factor into this. Earlier, he could not plead the defence, and he was
subjected to punishment. Now, an opportunity is given to the people who
can advance their defence of truth, and thereby, they can get over the
clutches of the contempt proceedings. Sir, by virtue of article 21 of the
Caonstitution, people are given personal liberty, In view of ghis article, now,
the Government wants to propose this Amendment. It is a welcome
Amendment. One needs to give a reasonable opportunity to those people
who are denied and deprived of their defence. It has gone to the Standing
Committee, but, by-virtue of the dissolution of the Lok Sabha, it could not
be considered at that time. Though it is a belated stage, it has come up for
consideration. While supporting the Bill, | request the hon. Minister to look
at the aspect of modemising the courts. Now, the technology has improved.
Sir, you are going in for video conferencing, and we need a congenial
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atmosphierer also. Sir, thé other Member was saying, and he is 100 per cent
right®, | ¢ome from a remote area. | was pratticing for some time. The courts
blﬁdlngs and atmosphere 5 a bit frustrating at the lower level. We need to
" modernise: the courts, and we need to minimise the time of administering
justice. Sir, the new aspect of Lok Adalats has to be encouraged in a big
way, and. the fast track courts is a weicome step on the part of the
Government. Since they have gone in for fast track courts and Lok Adalats,
they are yielding very good results. To pursue those things, we need to
have more modernised mechanisms and systems which are made available
to the Judiciary so that speedy Justice can be done. With these words,
while supporting the Bill, | must congratulate the Minister for bringing in this
8ill.

SHRI RAM JETHMALANI (Maharashtra): Sir, | am very, very sorry
that | have to oppose this Bill. | have only to recount how this Bill has come
before this House in this form. Sir, this Bill was considered by the relgvant
Standing Committee, which recorded evidence. The Committee's report is
before this House. Amongst the distinguished witnesses who gave evidence,
were the ex-Chief Justice, who was one of the leading members of the Bar,
and at one time, Mr. Shanti Bhushan, an ex-Law Minister, they were the
Chairmen of the Bar Council of India and some professors. It was
unanimously the view of all witnesses that the Amendment Bill should be
worded like this, maybe, a word here or there, but | am recounting from the
memory. The report is with the hon. Minister. It is like this, *Whoever
makes a statement which is true or which he, after reasonable care and
caution, believes to be true, though, in fact, not true, will not be held guilty
of contempt of court”. This was actually formulated and put to each of the
witnesses, "Will you accept the amendment in this form?", And it was so
sail. When the Committee's Report came--it reached me, as a Member,
on the previous night--I was horrified to read the Report. It didn't contain
anything of this kind and, sitting at night, | had to communicate to the
Chairman of the Committee that it was almost a * it was insubordination. |
. asked, "Whose Report is this?". The Report was to be tabled on the next
day. With his goodness, the Chairman expressly sought an adjournment
from the Hotise and did not present the Report. Then, | again protested in
the Committee. Ultimately, what they have done is, instead of saying what |
was saying was the unanimous view of the Committee, they have forwarded
a Report which contains the original Report plus my Report saying that

* Expunged as ordered by the Chair
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these are the views of an individual Member. Now, this is °. These were
not the views of an individual Member. These were the unanimous views of
the Members of the Committee.

SHRI JANARDHANA POOJARY (Karnataka) Sir, | would like to

know whether the words * and ° used by the hon. Member are
unpartiamentary.

Swemad (oh wora fye)) @ ao 4T omgUl You take your seat,
Poojaryiji.

SHRI JANARDHANA POOJARY: | would like to know whether they
are unparliamentary, Sir.

SHRI RAM JETHMALANI: | have said that it is a " committed by
the person who sent this Report. We drafted it.

SR (SR TITOT ) . o o FET &, IE®Y T | 2@ oY

SHRI RAM JETHMALANI: You kindly see the Report, Sir. You will
find that the two Reports have been joined together and it has been stated
in this Report as if it has come from Mr. Ram Jethmalani. Long ago, in
1950-51, a Constitution Bench of the Supreme Court had held that truth is a
defence and if truth is a defence, then bona fide belief in truth with
reasonable care and caution will always be a truth on any principle of
criminal jurisprudence. Now, what have they done is, "the court may
permit, in any proceeding for contempt of court, justification by truth as a
valid defence if it is satisfied that it is in public interest and the request for
invoking the said defence is bona fide". Do we need an argumsent in this
country of “satyameva jayate" that disciosure of truth is always in public
interest and, particularly, when you are taking away the liberty of a person
to criticise some judicial actions which are today, unfortunately, getting more
and more frequent? We know about Judges who are facing trial for
corruption, not merely Subordinate Judges, but a High Colirt Judge who is
facing corruption charges and still the case is not even going on. If this is
the state of affairs today, why should the citizens be deprived of an

* Expunged as ordered by the Chair
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opportunity, at least, to speak the truth? | will go further. The Supreme
Court, unfortunately, in a very unfortunate case, gave a judgement wherein
they said that the Supreme Court was not bound by the Contempt of
Courts Act. Sir, this is mind-boggiing. This is judicial vanity gone berserk.
Kindly see what has happened. Frima facie the law of contempt is a
restriction on the liberty of speech guaranteed 'inder article 19(1)(@). You
can restrict it only by imposing a reasonable restriction and the reasonable
restriction must be such as, first of all, the Parliament approves as
reasonable. The Supreme Court may stil say that it i§ an unreasonable
restriction. But the Supreme Court has no right to say that the restrictions
which the Parliament has put are too mild and we are complstely above the
Parliamentary Statutes and we are not bound by the Statutes. Is -it
suggested that the Parliament can impose a sentence of death or a
sentence of seven years rigorous imprisonment, when the Acts say that the
maximum punishment is three months? It is berserk and the time has
come. Every day you are complaining that the Judiciary is interfering with
the Legisiature and the Executive tco much. But when an opportunity
comes to make a reasonable change in the law or the situation, this is the
state of attendance in this House.

| regret to say this Bill, in the interest of purity of parliamentary
procedure, must go back to the Committee for reconsideration. Let a
repoit come. Sir, this is the House of Elders. It is supposed to be a
reviging House. It is supposed to put a break upon hasty legislation which
comes. | am here pointing out that it does not satisfy a single witness
who has given evidence. The power of the Supreme Court under article 129
and the power of the High Court under article 215 must be subordinated to
parliamentary legislation. Sir, that is the amendment which had been
approved by all the witnesses who gave evidence that articles 215 and 129
are subject to jurisdiction of Parliament because Parliament is the body
which decides to what extent you shall restrict the freedom of speech, not
the judges. | respectfully appeal to my friend that for God's sake, at least,
show this much courtesy to Members of the Committee, to distinguished
witnesses who have appeared, which is the need of the hour. The need of
the hour is that judges must be told that you cannot, cannot and cannot
thwart truth by frightening people with your power of contempt. If today
you miss this chance, you will miss it for all times to come, unless Mr. Law
Minister, you are prepared to give an undertaking to this House that this Bill
may be passed today but for further relaxations you will immediately refer
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this matter to the Committee sc that they consider it again and produce a
better Bill.
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FRT A QR w9y & forar &, you have only two minutes.

SHRIMAT! N. P. DURGA (Andhra Pradesh): Sk, | rise to support
the Contempt of Courts (Amendment) Bil, 2008. Biv, as per the Contempt
of Courts Act, 1971 if anybody scandalises or lowers the authority of any
court or interferes with the course of any judicial proceedings, he is lieble to
be punished for criminal contempt and, if there is a wilful disobedisnce to
any judgment, decree, direction, order or writ, it is a civil contempt.

The contempt of court repreeents a range of offlences and those
can be divided into three broad cstegories. The firgt one is contempt of
publication. The second one is contempt by discbedience and the third one
is contempt in the face of the court.

Sir, there are two main reasons to confer the power on the courts
to punish people for contempt. The first one is that the courts should be
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armed .with the power to enforce their orders. Secondly, they should be
able to punish obstruction to the administration of justice. We have
imported this contempt of court from the British jurisprudence. In Britain,
‘the Law of Contempt was evolved by judges themselves. Later on, they
expanded their own powers to punish people for acts of scandalising the
court. We have imported exactly this very phrase from British and put it
under Section 2 of the Contempt of Courts Act, 1971. So, any imputation
of dishonesty to judges or their judgments is regarded as contempt.

Recently, the Law of Contempt has been liberalised in the United
States -of America and the United Kingdom. In the United Kingdom, it was
liberatised on the recommendations of the Philimore Committee to provide
truth as a defence to a charge of contempt. So, India has also started
amending its Contempt of Court. This clearly shows that the influence of
the British is still there on our judiciary.

Coming to the Bill, | would say that, according to the existing
provision, even the truth of imputation could not be pleaded in defence.
Thus, if one called a judge dishonest and had evidence to prove it, the
courts would not allow it on the ground that such an imputation, even if
true, would impair public confidence in the administration of justice. The
proposed B#, to some extent, covers this because you are inserting a
clause, which permits the truth as a valid defence. But there is a rider.
The rider is that it should be in the public interest. | would like to know
what is public interest. The word has a very wide meaning. Nowhere, it
has been mentioned as to what constitutes public interest.

The other point | would like to know from the hon. Minister is this.
Sir, the National Commission to Review the Working of the Constitution
reccmmended the amendment of the Contempt of Courts Act, since the
inherent powers of contempt were vested with the Supreme Court and the
High Courts. But, in the Pritam Lal case, the Supreme Court had said that
its powers of contempt could not be restricted by any ordinary legislation,
including the Contempt of Courts Act. In the light of this ruling, how is the
Government going to justify the proposed amendment? Is it going to bring
amendment to the relevant articles -- articles 129 to 142 -- s0 as to set
aside the judgement of the Court in the Pritam Lal Case? | request the
hon. Minister to reply to this question.

Finally, Sir, | would say that there are inconsistencies in looking at
and deeciding the contempt cases. For example, the Supreme Court in the
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Arundhati Roy case has pronounced one day's imprisonment with a fine of
Rs. 2,000, in a contempt case. In 1997, a Chandigarh-based professor was
imprisoned for six months for making derogatory remarks against a former
Chief Justice of India. At the same time, there were others similarly placed
who were either ignored or got away with just having been reprimanded.
Dr. Kiran Bedi committed contempt of court when she failed to submit an
undertrial's medical report to the Supreme Court. A former Law Minister
called judges ‘rotten eggs'. A former Chief Minister escaped from the
contempt in spite of making contemptuous utterances. So, the common
man is unable to understand as to which one amounts to contempt of
court. Even in England the Contempt law has hardly been used for more
than the last seven decades.

Speaking on the-use of this Law, Lord Denning observed, "Let me
say, at once, that we will never use this jurisdiction as a means to uphold
our own dignity". W such power is necessary for preserving the public
confidence in the judiciary, then the same argument would hoid good for
preserving ceafidence in the Government, its bureaucracy and police. After
all, these are also performing public functions and it is equally important for
their efficacy that public confidence in them should also be preserved. So, |
would suggest that the best check against their degeneration was their
accountability to the people for which it was essential that the people
should have the right to freely comment on them and criticise them.

So, | would suggest that the Government should streamline or
repeal this outdated piece of legislation to protect the freedom of speech
and expression provided under article 19 of the Constitution to every
citizen.

SHRI H.R BHARDWAJ: Hon. Vice-Chairman, Sir, | have listened
carefully to all the hon. Members. They have touched various aspects of
legal and judicial system, although this Bili relates to a very limited aspect of
the contempt of courts. But, since two-three of my senior colleagues have
touched very important points, | will respond to them. But, basically, let me
first explain why | have gone for this limited measure in the beginning. Sir,
as | started from the beginning, after long years of debate on the Contempt
lLaw, both in the United States and in England, | have been carefully
studying what happened in the United States. Clearly, there is a view
amongst the judges that they should not be afraid of fair criticism, as their
integrity and their scholarships will speak for them. Sir, there was the same
view in England. | was in England some years ago. When Lord Chief Justice
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of England was addressing the Bar, he said that the judges should not be
afraid of the criticism because their judgements will speak for them. This is
the view which i3 emerging globally. | am very happy that the earlier
Govarament brought this law. We have in our ethos in india, the Vedas say,
satyameva jayate. it should not be disputed at all; Nobody shouid gag the
truth. | share what the hon. senior Member said. But, you all know that
certain safeguards are given to institutions for discharging of their duties.
Just like the Members of Parliament, or, cumulatively, the Parliament has
certain privileges so that they can make speech fairly; they can vote fairly.
Similarly, the Judiciary has been given this protection, against scandalising,
or, for getting their orders obeyed, by way of ‘the contempt of court’, for
smooth functioning of the institution. The public servants enjoy the
safeguard of the sanction to prosecute. Some institutional safeguards are
provided to ali institutions so that they can discharge their functions
fearlessly, independently and to the satisfaction of the people of this
country.

Now, this Contempt Law, | personally see, is a very bad law, no
doubt about it. Because if something is happening within your view, as one
hon. Member said, suppose some judge is doing corruption, within your
view, and when you are faced with contempt, and you say,
*I have seen this happening before my own eyes,” There should be no
reason that he should be denied the defence, the truth as a defence. So,
this is where this-law will help. Hon. Member, Shri Ravi Shankar Prasadii
raised this issue that the High Courts and the Supreme Court are the courts
of records, and they have the powers to punish their own contempt. The
lower courts have to recommend to the High Court for punishing a
contemnptor. But, these courts can straightway take cognizance and send a
person to jail. These are constitutional powers. But, as | submitted, when |
made my brief remarks earlier, this amendment of the Contempt of Courts
relates to the prccedural part of it; that article 21 says that the procedure
which deals with life and liberty should be reasonable and fair. SO, when
you say that there is no defence of a matter of comtempt, that is not
reasonable and fair. | think, this amendment will introduce an element of
reasonableness and fairness. But, much remains to be done in this Act.

“Sir, one hon. Member touched the question of accountability. |
would assure this House that after 50 years of adoption of our Constitution,
institutions need much more transparency, as one hon. Member said. The
institutions also need much more accountability to the people. There was
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one time when our founding fathers started functioning in these Housses, the
public had tremendous respect for them. There was no reason to criticise
them. Each one was a specimen of sacrifice, and they did their job very
well. But the lack of probity in public life and lack of transparency in the
system of governance, the public has shown some anxiety and there is lot
of disquiet in public. Let us acknowledge it. This House took some
decisions on certain Members; and that House took certain decision. This
is a good beginning of accountability. ‘We should appreciate it and we are
proud of it. Similarly, judiciary is a sacred cow. We give respect to the
judiciary. But when there is murmuring going on in the country, as you say,

“we will have to think. | agree with you on this that Parliament is the body,

which takes policy decisions; it is not the courts. Parliament will take a
decision and policy decisions will be taken by the Government as to what
kind of accountability we want for the judiciary. But again, what my hon.
friend, Shri Ravi Shankarji reminded, and Mr. Ram for whom { have great
respect, he has aimost become synonymous with the institution, he is not a
person now, we have regards for him, he also says the same thing, but i
always beasin mind that judiciary has been assigned a very difficult task,
and the confidence which the people reposed in judiciary is much more
than what they repose in you and me. This is the situation. Their profile in
public is much more higher and people rely on them, 'ves, we will rely on
judiciary.” They are prepared to accept verdicts. Therefore, we will be siow
in reducing thelr powers or effecting certain amendments in laws, which
reduce thelr authority of administration of justice. Theré is no manner of
doubt that universally all over the world, there are two things for which the
democracy stands - independence of Bar and independence of judiciary.
There are no two-opinions world over and these are the two professions,
which are very, very vensrated and respected professions. Judiciary has
gone up but the Bar, of late, does not enjoy that kind of respect of the
people becauss of the dechine in the standards of Bar. That is a separate
isgsus. But they are the two who are the defenders of rule of law. There
can be no rule of law uniess these two are strengthened. Can there by a
rule of law if there is no intervention by judiciary, no interpretation of
Constitution? Arbitrariness of the State -- who checks the arbitrariness of
the State in which Minigters are included? It is the judiciary, which goes
into the actions of the Executive and declare them. Therefore, they parform
a very difficult task. And this has been assigned by whom -- by the
Pariament only. | always remember what Nehru sald in the Conatituent
Assembly 'we want first-rate judges, the judges who are independant and

v
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who can correct us when we go wrong.' This is the role, which has been
assigned to judiciary. We would not like to minimise this role if we are the
successors to that legacy. But also | share the concern of those hon.
Members who have shown it that if there is an erring member of the
judiciary, there should be a method, there should be some check. On that, |
am cognizant of that fact. What hon. Members have spoken that two
former Justices made some stray observations. Let me tell you frankly and
confide in this House that | have been in touch with Justice Khare also
recently when he said that there is corruption in judiciary. Similarly, Justice
Sam Bharucha also said certain things. | was not the Minister. Either Mr.
Ram was the Minister or Mr. Arun Jaitley was the Minister. But after that,
immediately when | assumed office, | immediately made a study of what
kind of accountability we should bring into judiciary. | must take the House
into confidence that | have studied the Canadian provisions, the American
provision and of some other countries. We have already drafted a law on
National Judicial Ccuncil, which will go into the complaints of misconduct
against sitting judges. | had consultation with the earlier Chief Justice,
Justice Lahoti. He wanted to see it. 8o, | discussed it with him. Then
there was a suggestion emanating from judiciary that it is a good beginning,
but why cannot you have a Law Commission review on this. So, | also
consulted the Law Commission.

i have received it back and | have discussed it with the leading
meambers of the Bar. There is unanimous demand that such a law should
come. When we want transparency and accountability -- Parliament is
accountable to people, the Executive is accountable to Parliament --
Judiciary should be accountable also to a certain extent. But considering
the delicate nature of their work we are asking for an inhouse procedure like
we have in other countries, democratic countries. Their own peers will go
into it. As a matter of fact, you must have come across Justice
Venkatachaliah who had laid down certain guidelines, some guidelines for
judicial accountability but they have not been foliowed. Like we have the
Ethics Committee the report of which was given t0 us. The same
procedure for disclosure of conflict of interest, the accounts, their liabilities,
their assets, all these were also prescribed for judiciary. But they have not
been followed up; and as you say, the High Court judges say, "we are not
the subordinate court to the Supreme Court®. The Supreme Court has no
supervisory control over the High Court. We are independent. So, in order
to do away with all these anomalies, we have drafted a law on judicial
accountability that if there is a complaint and the complaint is worthwhile to
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go into that, it will go to their own peers and if their peers decide to
investigate that it would be another way of dealing with this. We are giving
interim powers to their press in that law to withdraw work or to ask them to
resign. All these provisions we have borrowed and we have drafted it and
we will be coming to the House on that issue. Combined with a little work
on the Contempt Law and a lot of work on judicial accountability, if there is

a provision there also that if a man complaints to the peers about the -

misconduct of a judge, will that amount to contempt? No, that won't be
contempt. So, with all these aspects, despite our desires, personally, | am
a very aggressive lawyer. He knows it. All those lawyers who practice
criminal law.are aggressive in nature rather than the civil lawyers who are
little slow to act. But | spoke recently about the cuts in liberties and civil
rights in a forum. My own brothers filed contempt against me. As a Law
Minister 1 had to feel very sorry that when | am invited to a seminar, where
we discuss the question of bail and question of trial. These days you are

facing prosecution. The lawyer hastened 1o file a complaint against me..

But | am very happy to mote that Supreme Court and courts also have
changed their attitude. They are not rushing for contempt anymore, as they
used to earlier. In Shiv Shankar's own case, which hon. Member referred
to, the Supreme Court ignored those observations and they said, 'no, we
will not go into it atthough the Law Minister has made these cbservations'.
They did not issue a notice. So, if the Bar is powerful, it is not really
necessary to abuse judges or say anything against them. If the Bar is
performing its duty and senior members of the Bar have the guts to address
what they ought t0 address to the court, | don't think larger amendments of
law will not be required. If you can argue your case properly and the judge
hears you properly, | think, it has gone on for a long time, | have seen very
senior counsel, eminent counsel saying certain things and judge is accepting
it, although sometimes it may offend a judge. | have seen and Ram is
famous for that. He does not fecl that his defence he cannot project, even
though it may offend a judge. But this is an area where you can run and
not rush through amendments. Step by step we will go. We will hanour
what he wants. We will honour what the Venkatachaliah Review Committee
said and we will honour what future wants in the country. Future wants
proper accountability of all the institutions which have powers because
absolute power corrupts. That is well said and we accept it. The Executive
has been curtailed by judiciary but it is the duty of this House, the
Parliament to see that judiciary also functions within the demarcated area.
There is a debate already going on. What is the scope of separation of
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power and what is the scope of adhering to various powers which have
been bagtowed on the various institutions, tha pillars of the State.

Now, these are not the matters which | will discuss here. Let us
have & debets on the functioning/state of the judiciary in the country. There
are 30 many things -- modemisation of judiciary, slow process of law,
disposal of cases, etc. -- which can he discussed. All these are matters
which we can discues at an appropriate time. But, this is a good
begitning. It wes made by the earlier Government. There is nc doubt
about f. We have followsd # up. Now, we are jointly passing it. Our task
will not end with this. [t i8 rather a beginning for teking things to the logical

« conclusion. | hewe noted the feelings of the senior Member and | have also

noted other obeervations made by the hon. Members. They wilt be kept in

»,,p,.mind As | said, today, the pubiic profile of judiciary is such that you ¢annot

,,,,,mmmmbbm S0, we wiit pass this law and, thereafter, continue
our study of uptiating Law of Cortempt and it it iz necessary tc lkeap only
the word 'truth’ and do away with 'public good', or, ‘bona fide‘, we& ocan
look into. that. As & matter of fact, ‘public good' and 'bona fitle’ exist in
various statuiss. Anything In good feith Is not an offence. Anything
done bona fide i3 not an cf¥ence. But, | personally feel the very opaning of
the defence of tnuth I8 & good beginning. And, you can build your case
Propgry ‘around this. | had to face contempt proceedings. | argued i
mysell ‘and { built my own defence in @ famous fve-judge case and the
court went into my favour whsn | demonstrated thet | was not at fault, but it
was the judge who wae ai fauit. & wae a famous caee of Bansi Lal in
Harvana in 1978. The counsel shouwld b2 bold enough to put forth his
c2ss. Counsel cannct be browbeaten n the court, whoevar it is.
Therefore, we heve t0 do £0 many things In order to see that judiciary is
aqualy socountabls. | am talkdng the 3teps one-by-one. | nesd your
=upport. You are kind enosugh to support me rare.

OR R T SRS S o SR
m(‘mm s wff, qrd sl o WY AW ¥ AR

o W TR WY W, et % ¢ At | il o seaw we
¥, vy wge wedle ¥ &4

S8HRI H.R BHARDWAJ: | em only explaining to you that you are
raising t00 meny issues in this small measure. This is a saparate issue.
Now, on the one hand the hon. Member said somegthing. Look at the state
of cowrts. The Britishers bullt thase cowrts. Al these District Courts, or,
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most of the Sessions Courts, are pre-independence courts. Or, they were
constructed in 505 or 80s. At that time, the strength of the Bar was very
limited. With the advent of democcracy and light going to the poorer
houses, the strength of the lawyers’has risen In india to one million. That is
good. But, we have not provided the infrastructure to courts. Now, the
sama number of people are not there. A large number oOf lawyers have
come. Now, in Delhi, some courts have been built, other than Tis Hazari
Courts. Huge costs -- Rs. 50 to Rs. 60 crores -- have been incurred in
decentralizing this. The legal community is not cooperating with the
administration. if you have no space at ane place, you wil have to
disperse. Therefore, these are matters where the Bench and the Bar shouid
have talked to each other and they should have dlscusad it. The
sovernment of Deihi is there.

Sir, on demolition, | am very sorry, the Government must ook at
the grievances or the problems of the people. There is an elected
Government. 1t should have a policy. Why do you gliow unauthorised
zonstructions? This {8 one question. And, if you allow, it will go on. If you
want to condone, you have the power to condone. But, if pstitions go to
court, the courts will have to listen to them, whether you like it or not.
Px0ple go to court. How can the court say, 'we deciine to entertain your
Hmimi..ns?" I the Govemment leave areas for the courts, the courts will

suctginly do something either this m or that way. Even now, a Glear-cut
L‘*uatcy should coma. EtherthoMOU ¢ the DDA should come out with a
poligy,, Mmmalnsﬁtutbm What for they exist? Don't blame judges
. @7y héduTasties. - | cdon't shase that perception. The only thing is w should

""'m@our]obam&mmomdompb | can blame the judiciary if they don‘t

work hard. They are working with imited tools. You will have to invest
~mney 1o improve iudicial manpower and infrastructure.  That is what | say.

Counsaeg A ol g conwkmity which should go on Asrfal | don't share
~o sk, | shouid e only & token protest.

oft o W st wofiell ) o st Y Tt € g ot gT el

s} GrorereT WTHTS : YWY ¥, W o whavw §

AR O T AN ¥, G, A R £

wuerreed (3 weve fng) : W dage BPW)

o e wegor ;. we, & R Rem Pdgr wvar ¢ B 4 Rt & e
#! am swel wagT - veilf ) 5 4 sy ot €1 Saht Roed W 3 oY
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RFzmam s Riram el s AT w@ 9
ST F Jar FD AfRe, o 98 o & @l sufaw & v asw @ el
Far § g guar T fFarl onft aga a9 a@il &, SRYE 3 AgT B
g21fiI The British took so much time. Now, it is for us to develop. We are
an independent country. Let us develop first-rate institutions of
Judiciary/Bar, then, only all our problems will be solved. You have to
compete with the best in the world. So, try to be the best in the world.
This is the time when younger generation will be charged to do this work,
and | am hopeful, Sir, that our institutions, despite lack of infrastructure and
financial support, have done very good work. | agree with hon. Shri Ravi
Shankarji when he says that rule of law is the primary concern. If rule of
law does not prevail in- the country, democracy will not survive, and that job,
enforcing of rule of law, has been entrusted to lawyers and judges. People
respect us; let us maintain our respect. Sir, | commend that this Bill be
passed.

Iuwarens (s Her ) ¢ 3w § gwaT Suled #Y Vel € | uvea 1F

*RITTAY 3gaT AfafEE, 1971 &1, dve o1 gRT ui| &g #, s
daeT v o e frar se )

W WEd g
Iqaurege (sf we ) ¢ 3w B9 W W aRER e w6y
uRT-2 s &1 st a+f

R Q90T ARG | HEISY, ¥ gRIE Fa §
% g oifa fFar s
WAg 9) 5 ferar wan 3w ale gaa
The House then adjourned for lunch at fifty-four minutes past

one of the clock.

The House reassembiled after lunch at thirty-three minutes past
two of the clock,

MR. DEPUTY CHAIRMAN in the Chair



