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to any Bill. Now, I understand from any
Secretary that twenty copies of each of these
two judgments were placed in the Library of
Parliament.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): Then, it is all right. That -meets
Mr. Bhupesh Gupta's point.

SHRI G. S. PATHAK: Now, if they had
cared to look into the judgments in the
Library, they would have got what they
wanted.

SHRI BHUPESH GUPTA: We
opposing it anyhow.

are

SHRI G. S. PATHAK: I want to
complete what I was saying when I was
interrupted. Does the word service', which has
been used in article 233 mean judicial service
or could also cover people from the executive
side. The contention was that you cannot have
recruitment from outside the judicial service,
unless there is direct recruitment from the Bar
and that recruitment is confined only to
memSers of the Bar. These were the three
points which arose on an interpretation of

Article 233. Hon. Members will also
remember that article 236 defines the
expression "district judge" in a very

comprehensive sense so as to include sessions
judge, and assistant sessions judge and many
sther classes of judges.

Now, Sir, as I have submitted on the 1st
April 1953 rules were framed by the
'Governor under article 309, which provides
for the appointment of a Selection Committee.
Since 1954 this Selection Committee had been
functioning whenever necessity arose for
recruitment from the lower ranks of the
judiciary or recruitment from the Bar.

SHRI BHUPESH GUPTA: Who appointed
this Committee?

SHRI G. S. PATHAK: The Committee had
to be appointed by the Governor .under the
rules, but as the High Court Judges were also
sitting
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on the Committee and the High Court also
was transmitting the list prepared by th,
Selection Committee to the Governor, the
High Court must necessarily become a
consenting party. Otherwise, they will not
provide the Judges.

SHRI BANKA BEHARY DAS (Orissa):
The advertisement for these posts was also
made by the Registrar of the High Court. So,
both were associated in that Committee.

SHRI G. S. PATHAK: You ar« right. As I
have already stated, it was the Hight Court,
through the Registrar, which sent this list to
the Governor and the High Court had been
acting and the Government had been acting on
the supposition that transmission of this kind
would mean approval of the list by the High
Court itself. That was the view taken pre-
sumably by the High Court 1 P.M. and by the
Government. One Chandra Mohan, a member
of the Judicial Service, filed , writ petition
challenging the appointment of six recruits,
and his case was that this Selection
Committee could not be a substitute for the
High Court. The Constitution provided
consultation and recommendation of the High
Court. The Constitution did not provide for
consultation and recommendation of any
Committee. That was the question that he
raised. This writ petition was dismissed by the
High Court. He took the matter to the
Supreme Court and th, Supreme Court
allowed the writ petition. The Supreme Court
took the view that consultation with the
Selection Committee or recommendation of
the Selection Committee was not adequate. It
did not comply with the terms of the
Constitution. Therefore, these rules are ultra
vires and all appointments made under the
rules are unconstitutional. I will read three or
four important sentences from the judgment as
Mr. Bhupesh Gupta has not got the judgment,
I have got the blueprint of the judgment.
The Supreme Court also h«ld
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[Shri G. s- Pathak.] that judicial Service or
Sei-vice as contemplated in article 233 is con-
fined to Judicial Service. Thirdly. *Dcsting'
meant only first posting after the appointment.
It did not mean transfer. Th, effect of that was
that the Governor could not pass an order of
transfer. It could be only the High Court
which could pais an order of transfer under
article 235 which says that the control over the
District Judges vests in the High Court, and
control includes transfer. That was the
position. Now, I will read a few lines from
this judgment which was pronounced on the
8th of August, 1966. That day is important,
and [ am sure the hon. Members will bear that
date in mind. The Supreme Court said:

"While the constitutional provision say
that the Governor can appoint District
Judges from the Service in consultation
with the High Court, these rules say that the
Governor can appoint in consultation with
the Selection Committee, subject to a kind
of veto by the High Court which can be
accepted or ignored by the Governor."

Then the Supreme Court says:

"The position in the case of District
Judges recruited directly from the Ear is
worse. Under article 233(2) of the
Constitution the Governor can only appoint
advocate recommended by the High Court
to the said Service, but under the rules the
High Court can either endorse the
recommendations of the Committee or
create a deadlock.

Then the Supreme Court says:

"We would therefore tjonsrtrue the
expression 'Service' in clause (2) of article
233 as Judicial Service."

The conclusion is:

n

"In the result we hold .
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"For the aforesaid reasons we hold that
the rules framed by the Governor
empowering Mm to recruit District Judges
from the  judicial officers are
unconstitutional and therefore for that
reason also the appointment of respondents
a, 6 and 7 was bad."
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THE VICE-CHAIRMAN (SHRI AKBAR

ALI KHAN): Would the Law Minister like to
say something?

f[ ] Hindi transliteration.
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SHEI G. S. PATHAK: The matter i9 so
obvious that it doe; not admit of any debate.
Parliament's powers are not taken away
because some cases are pending elsewhere,
and Parliament is supreme within its sphere
and can make proK'ijion by enacting a law
covering even pending cases.

SHRI BHUPESH GUPTA: That is your
view.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN); It is a different thing when a
matter is Sub jndice to discuss the pros and
cons of that matter; it is an entirely different
thing. If Parliament think in their wisdom that
they want to pass a law, the mere fact that
something is pending in some court cannot
stand in the way. So I rule that this be
generally taken into consideration and the
Law Minister will proceed.

SHRI BHUPESH GUPTA: I have no
objection but I do hope that your ruling will be
remembered when we ask questions in regard
to matters which are sub judics. When they are
sub judice, first of all we do not know whether
we can at all discuss. You have given the
ruling. We can discuss. If once we can
discuss, pros and cons is a matter of opinion.
Therefore, you have given a very good ruling
for the future.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): You have not rightly interpreted
me. | say when the matter is pending, the
facts or tha pros and cons cannot be discuss-
ed. Thold that View.

SHRI BHUPESH GUPTA: How to know
whether a particular case would not merit
discussion of the pros and cons? Once you are
in water, whether you sink or swim you are
wet. So we can discuss that. I have no
objection. I would like it to be done. We will
gain <y it. It is a long-term investment for
us.

SHRI M. N. KA.UL (Nominated): Mr.
Vice-Chairman we as Members
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are unable to follow what is being discussed
in the House. I would like to know precisely
from the hon. Minister as to what is the matter
which is sub judize. The point -aised is that
the matter before the Couit is whether th,
appointments being bad, the judgments are
also invalid. Is that the matter which is before
the Court? If that is the matter before the
Court, then it is argued that this is precisely
the matter which is being dealt with by
legislation here. I would like to know the
factual position on this.

SHRI G. S. PATHAK: I want to be given
an opportunity to give the factual position.
Before I am able to give the factual position
the points of order come.

Yes, yes.

{Interruptions)
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t has to be
argued in the High Court whether these
judgments are  going  to be binding or
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SHRI G. S. PATHAK: I am seeking to
implement the decision of the Supreme Court.
I am not criticising any judgment of the
Supreme Court.

SHRI M. P. SHUKLA (Uttar Pradesh): It is
circumvented, not implemented.

SHRI G. S. PATHAK: It is for the
House to decide. But before the
House is able to decide, 1 have got
a right to place the facts before tha
House.

SHRI MULKA GOVINDA REDDY

(Mysore): That is not a proper appreciation of
the position. We are not
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[Shri Mulka Govinda Reddy.] trying to
implement a decision of the Supreme Court.
On the other haiui, we are trying to validate a
thing which is declared as illegal and un-
constitutional.  That is the point.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): When the Law Minister . . .

SHRI MULKA GOVINDA REDDY: We
are not implementing a decision. What we
want to do is to validate a decision which has
been held illegal and unconstitutional by the
Supreme Court.

SHRI BHUPESH GUPTA: Sir, you will
kindly apply your mind. Records will show
that he has said that we are implementing the
decision of the Supreme Court. No. The
Supreme Court has held some actions as
illegal .

SHRI MULKA GOVINDA REDDY:
Unconstitutional.

SHRI BHUPESH GUPTA: The Supreme
Court is the final authority. Up to now, these
actions are illegal. What they want is to
amend the Constitution to make the Illegal
action legal. Is it the intention of the Supreme
Court? Therefore, it is not implementing the
decision of the Supreme Court. It is an
attempt to amend the Constitution so that the
Supreme Court's decision is negated.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): Thank you.

SHRI SURESH J. DESAI (Gujarat): Sir,
we want to hear the Law Minister and know
the facts. Whatever the Opposition has got to
say that can say later on.

SHRI MULKA GOVINDA REDDY.-This
is not a party forum.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): Mr. Law Minister, you proceed.
I do not think that when you said 'implement’,
you meant it in that specific sense; in a wider
sense you said it.

SHRI BHUPESH GUPTA: Sir, words
uttered are uttered. Either ycu can say
"expunge them' or you can ask him to
withdraw them. But you cannot say 'l do not
think that you have meant it'. What he has
said is on record; the stenographic report is
there. Read that report. He said, we are
implementing the decision of the Supreme
Court.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): Now, he will explain it.

SHRI LOKANATH MISRA (Orissa): Sir,
you allow me. On a point of order.  The
pointis. ..

SHRI G. S. PATHAK: I rise on a point of
order. What is the point of order that is being
raised, that is a matter for the Chair to
consider. Otherwise, I have got a right to add-
ress, and I am being prevented from
exercising my right.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): I have given a ruling on the
point of order.

SHRI BHUPESH GUPTA: On a point of
parliamentary procedure— there is no point of
order to ask what is the point of order.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): I have given my decision.

SHRI BHUPESH GUPTA: You have
given. But I rise on a point of order to say that
there is no point of order. He can rise to
oppose a point of order.

SHRI LOKANATH MISRA: I shal' just
ask for a clarification.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): Let him finish.

SHRI LOKANATH MISRA: You have
given the ruling. I would like to ask for a
clarification about the ruling. Sir, would you
permit the Minister even if it is against the
Rules
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of Procedure of the House to deal with a
subject which is now sub jadieu: we very
iact that he is explaining ...

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): Would you refer me to the
rule; Mr. Lokanath Misra?

SHRI N. PATRA (Orissa): He must quote
the rule.

SHRI BHUPESH GUPTA: Has he
withdrawn it?

SHRI G. S. PATHAK: The Supreme
Court says that the relevant rules therefore
clearly contravene the constitutional
provisions of article 233, clause (1) and
clause (2) of th, Constitution, and are,
therefore, illegal Now, the final part of the
judgment is:

"In their result we hold that the U.P.
Higher Judicial Service Rules providing
for the recruitment of district judges are
constitutionally void and therefore the
appointments made thereunder were
illegal."

There is one more sentence:

"For the aforesaid reasons we hold that
the rules framed by the Governor
empowering him to recruit district judges
from the ‘judicial officers' are
unconstitutional and therefore for that
reason also the appointment of
respondents 5, 6 and 7 was bad."

SHRI BHUPESH GUPTA: What did
you do with that Governor?

SHRI G. S. PATHAK: IfIam not
permitted to proceed .

DR. M. M. S. SIDDHU (Uttar Pradesh):
On a point of order. May I ask him whether
in a writ petitior before the Allahabad High
Court the question of the 158 district and
sessions judges, temporary and officiating
(civil and sessions) is there or not? Secondly,
I want to know whether the writ has arisen
out of the' judgment of the Supreme Court
which has been quoted by the hon. Law
Minister?

[9 DEC. 1966]
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SHRI G. S. PATHAK: I will mention at
the proper stage about certain writ petitions
that are pending in the High Court. I will
meRtion it. At present . . . (Interruptions). I
am not yielding.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN). Let him proceed.

SHRI LOKANATH MISRA: sir, you
wanted the rule; it ig rule 238 on page 108.
it says:

"A member while speaking shall not—

(i) refer to any matter of fact on
which a judicial decision is pending;

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): I quite agree; I agree with you.
But that does not mean that the power of
Parliament to bring in legislation is fsmpered
or limited by this provision.

SHRI BHUPESH GUPTA: You can pass
your legislation

SHRI MULKA GOVINDA REDDY: I
might clarify the position. The position is

THE VICE-CHAIRMAN (SHRI AKBAR

ALI KHAN): I have understood the whole
thing.

SHRI MULKA GOVINDA REDDY: The
writ petition pending in the High Court is not
with regard to appointments that have been
declared illegal by the Supreme Court but it
refers to certain matters regarding the judg-
ment.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN;: I do not know anything about
it. The Minister will proceed.

SHRI G. S. PATHAK: Now, Sir, the result
of this Supreme Court judgment is that all
the appointments which have been made
since 1954 in contravention of article 233,

clauses (1) and (2) are void. It should
be re-
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[Shri G. S. Pathak.] membered that when
the Supreme Court decides a case,, it is
not only deciding the dispute between
the

, parties before it, it is laying down the law for
the entire country, and, in particular, when it
is interpreting the Constitution. Then, w
hatever the case, the declaration cf law made
by

i the Supreme Court would govern it.

SHRI BHUPESH GUPTA: No, you . are
making a wrong statement.

THE VICE-CHAIRMAN (SHRI .AKBAR
ALI KHAN): You cannot object to any
statement. Please listen to me. You cannot
object to any statement, you can take dawn
notes and at your turn, you can reply to that
statement. I do not approve of this. Please sit
down. Otherwise, in that way, you cannot
proceed with your work. In order to proceed
with your work, you must give him the
opportunity and when you speak, certainly you
say what you want.

SHRI BHUPESH GUPTA: Can't 1 say
about the meaning? The Supreme Court, in
our Constitution, does not lay down the law.
What does he mean by'lays down the law'?

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): All the courts.

SHRI BHUPESH GUPTA: Laying .down
the law is by Parliament alone.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): It is only a legal expression. The
courts also lay down laws. He has referred to
it. As a barrister you must be knowing it.

SHRI BHUPESH GUPTA: There is a
difference between common law and statute
law ® Parliament, in our Constitution, lays
this. "Read the provision about Supreme Court,
that chapter. Never in the Constitution has it
been said that the Supreme Court lays down
the Taw.

SHRI G. S. PATHAK: Article 141. That
the Supreme Court lays down

the law is known to every young man who
enters the legal profession. It is such a
common expression.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): And for the benefit of my
friend, shall I read out article 141? It says:

"The law declared by the Supreme Court
shall be binding on all courts within the
territory of India."

SHRI BHUPESH GUPTA: No no. "The
law declared by the Supreme Court"—it is
something declared. I say, the Supreme Court
takes the law; you can say, the Supreme Court
declares the law. The law declared by the
Supreme Court shall be binding on all courts
within the territory of India. Now, therefore,
the Supreme Court's function is to declare . . .

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): What is the difference between
declaring a law and laying down a law?

SHRI BHUPESH GUPTA: You are a <very
learned man, Mr. Vice-Chair-man. Laying
down the law is enactment of law or
proposing the law. The Supreme Court does
not enact where the question of law originally
stands; the Supreme Court interprets the law.
Here the Supreme Court dec'ares the law, law
as passed by Parliament. It has different
interpretations, not different versions.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): That will do. I have heard you,
Mr. Bhupesh Gupta.

SHRI G. S. PATHAK: What is this point of
order? I cannot use an English expression
which is used by everybody in every court in
India because Mr. Bhupesh Gupta has never
heard of that expression. (Interruptions). I
have a right to address the House.

SHRI BHUPESH GUPTA: He does not
know anything.
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THE VICE-CHAIKMAN (SHE! AKBAR
ALI KHAN): Mr. Bhupesh Gupta, it is not
fair to judge anybody as not knowing
anything. H is not dignified.

SHRI BHUPESH GUPTA: Let us take the
opinion of the Supreme Court itself under
article 146 whether the .Supreme Court lays
down the law and whether there is a difference
between laying down and declaration of law. [
am prepared to bow to the opinion of the
Supreme Court.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): All right. Let him proceed.

SHRI BHUPESH GUPTA: I do not know
how you make money in the Bar.

SHRI G. .S. PATHAK: In the same
way in which you never made any
money. Anyway, let us not waste
time. t

Now, Sir, the Supreme Court declares that
all appointments under these rules, which they
declared to be unconstitutional, are void. The
necessary consequence is that all the acts of
the Judges, whose appointments were
declared illegal, would be void, and their
judgments would be void. That would be the
result, and consequently it became necessary
to declare the appointments valid by a
constitutional amendment, and also to declare
the judgments of these Judges valid by this
constitutional amendment.

Now, one thing I may point out to this
House. There was a case in the High Court
after the Supreme Court judgment which is
binding on all the courts in India, in which the
question arose whether in second appeals and
revisions the question could be raised that the
appointment of the Judges who decide the
cases, out of which the second appeals and
revision had arisen, was invalid. That was the
question raised. kt& four judges against one
decided to the following effect. I will read that
part of the judgment:
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"We hold that the appointment of the
Munsifs and the Civil Judges purporting to
have been made under the U.P. Civil
Service (Judicial Branch) Rules, 1951,
cannot be challenged in a collateral
proceeding like an appeal or revision, and
that even if it be assumed that the
appointments of the Munsifs and the Civil
Judges are invalid . . ."

Now comes the important sentence. "... the
impugned decisions are not liable to be set
aside on that ground inasmuch as the de
facto colour, under which they functioned
in office, had not been exposed when the
impugned decisions were rendered. In this
view of the matter, we .find it unnecessary
to express our opinion on the remaining
questions."

The same decision was with regard to
Assistant  Sessions Judges and Sessions
Judges. There before the Full Bench the
question was whether the decisions made by
Judges, when the defect in the appointments
was not known, would be binding on the
citizens. But it related to the period before it
wag known or exposed, to use the language of
the decision, that there was a defect in the
appointment. It related to that period because
i* says:

"... inasmuch as the de facto colour
under which they functioned in office had
not been exposed when the impugned deci-
sions were rendered."

Two points arise here—(i) whether you can
raise the question of invalidity of appointment
before the Judge himself whose appointment
you want to challenge. They said, it could not
be raised, (i) They said that if the impugned
decisions were made before th» defect was
exposed, then in that case the decisions would
foe binding. That was the judgment.

ot TIRATOAN  qUH | TE w4,
wo Arfaw
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Irawreaw (=7 g g E|):
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SHRI G. S. PATHAK: Now, the Supreme
Court had, i.i another case, decided that after
the dispute relating to the validity oil the
appointment of Judges is decided, those
judgments would be invalid. I will read that
out to you, Sir. This was in Mr. J. P. Matter's
case. You will kindly remember that the
dispute in that case was whether he could act
as a Judge after he had passed the age of
superannuation. This was the dispute. And the
question arose before the Supreme Court as to
what would happen when it is decided that he
has passed that age? I will read out that
passage to you from the Supreme Court
judgment, Sir:

"In such a case if the decision of the
President goes against the date of birth
given by the appellant a serious situation
may arise because the cases which the said
Judge might have determined in the mean-
while

That is, from the commencement of the
dispute up till the determination of the
dispute—

"... because the cases which the said
Judge might have determined in the
meanwhile would have to be reheard for the
disability imposed by the Constitution
when it provides that a Judge cannot act as
a 'Judge after he attains the age of
superannuation, will inevitably . . ."—

Kindly mark the word "inevitably"—
"... introduce a constitutional invalidity
in the decisions of the said Judge."

Therefore, when it is ascertained that there
is a defect in the appointment, evidently the
constitutional invalidity of the judgments after
that determination would necessarily arise.
That is the position. Therefore, before the 8th

August, 1966—=8th August is the date of the
Supreme Court judgment which decided that
all these appointments are illegal—it might be
controversial ~ whether  the  judgments
pronounced by the Judges, whose
appointment was declared invalid on the 8th
August, are valid Or not. But there cannot be
any question that after the 8th August, when
there was full exposure of invalidity under the
pronouncement of the Supreme Court itself,
those judgments would be inevitably invalid
and the cases will have to be reheard. That is
the position.

This Full Bench case is coming before the
Supreme Court in the sense that leave to
appeal to the Supreme Court has been granted
and the appeal has been filed or might be filed
in a few days. Therefore this judgment itself is
open to be reviewed by the Supreme Court.
The Supreme Court might say that this
judgment is illegal or is wrong but assuming
that this judgment is right, it will operate only
on the judgments delivered prior to 8th
August. The Supreme Court decision, the
other one which 1 have read, will be
applicable to the judgments which have been
made after the exposure of the defect on 8th
August. Therefore, with regard to those judges
who are working after 8th August and
delivering judgments, it is clear that those
judgments would necessarily become invalid
whether the Full Bench decision is upheld by
the Supreme Court or is reversed by the Sup-
reme Court. If it is reversed by the Supreme
Court, then the earlier judgments also would
become invalid. That is the position which we
are facing. When the Supreme Court made
this decision, then several writs were filed
impugning the appointments of judges other
than those whose appointments were directly
in question in the Supreme Court. Those writ
petitions are pending. There are very large
numbers of them. They will have to be
decided according to the decision of the
Supreme Court because the Supreme Court
decision so far as the law declared is
concerned, is binding on all
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the Courts. That is the factual position. In this
situation, when we find that five of these
judges e in the High Court—they were
appointed later and they are in the High
Court—what are the consequences flowing
from this situation?

constitution (Twentieth

PANDIT S. S. N. TANKHA (Uttar
Pradesh): Not appointed later than the
Supreme Court judgment.

SHRI G. S. PATHAK: Prior to the Supreme
Court judgment but they are in the High
Court. The position is this. What is the
consequence which has flowed from the
decision of the Supreme Court? All the
judgments which have been made, whether
cm the criminal side or *" the civil side, would
be void. Cases will have to be re-heard. What
are the cases? There will be sentences of
imprisonment in criminal cases . . .

DIWAN CHAMAN LALL: After 8th
August?

SHRI G. S. PATHAK: Both before and
after. There will be sentences of death also.
There will be civil cases where money decrees
have been passed, decretal amounts paid,
property transferred from A to B, titles
declared by the Courts. All these will be upset
and the cases will have to be unnecessarily re-
heard. That will be the position. Further, those
who have gone to the jails under orders made
by judges whose appointments were illegal,
can file suits for damages against the State,
because not being a properly appointed judge,
he is not enjoying th, protection which belongs
to a judge, and being an agent of the State, the
State would be liable for damages for any
action done by him. That will also be the
position.

As regards the magnitude of this problem, it
is necessary for me to mention that thousands
of cases would be affected by the result of the
Supreme Court decision. To give you an idea
of the magnitude of the problem I shall give s
few figures. In 1962 the persons convicted by
Sessions Judges
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were 8,815 and in 1963 they were 8,850. In
1962 the persons sentenced to death by
Sessions Judges were 412 and in 1963 they
were 436. Sentenced to imprisonment for life
were more than 1800 people in 1962 . . .

SHRI M. P. SHUKLA: I would like him to
enlighten the point as to how many of such
judgments related to the 15 judges appointed
under the Higher Service Rules?

SHRI G. S. PATHAK; imprisonment other
than life more than 5,000 in 1962 and more
than 7,000 in the other year i.e. 1963. There
were appeals and some of the judgments must
have been reversed. Since 1954, the
appointments began to be made. I could give
the figure of the appointments too. It will be
necessary that the House should know how
many judges were appointed in 1954 and
1957. They were 38 promotees, 11 direct from
the Bar. In 1961-62 there were 29 promotees
on the recommendation of the Administrative
Committee of Judges. The first mentioned
figures of 38 and 11 are in consultation with
the Selection Committee—the very same
Selection Committee, and here it is on the
recommendation of the Administrative Com-
mittee. The Administrative Committee stands
on the same footing as the Selection
Committee because they are not all judges,
ther, are just a © of them. Then there were
116 promotees on the recommendation of, or
in consultation with, the High Court. Then
about 100 judges were given the powers of the
Sessions Judges and in this way they began to
function as District Judges. There would
naturally be no consultation with the High
Court in the sense in which the Supreme Court
has laid down that there should be
consultation. Therefore, it is a question of a
large number of judges since 1954. But we are
not concerned so much with the number of
judges as with the number of judgments. One
judge may have given a large number of
judgments during his tenure of office.
Therefore the problem' is a large one. The
judiciary
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[Shri G. S. Pathak.]

cannot function properly when there is the
Democles' Sword hanging over the head of the
judges who are parties to these writ petitions
and if it is said that it is a mistake of the Gov-
ernment, vve are concerned with what would
happen to the people. People's rights will be
unsettled. Their cases will have to be re-heard.
We are not concerned with the mistakes
committed by the Governrgent or anybody.
The High Court also was a party to thi
procedure. The word 'approval' was mentioned
in the Supreme Court judgment and the
question was whether the transmission by the
Registrar amounted to approval by the High
Court. The Supreme Court says: 'No, there
must be consultation with the judges' and it is
not the Allahabad High Court alone which is
concerned with this question. In Rajasthan
there was a Selection Committee consisting of
the Chief Justice, the Administrative Judge
and another, a nominee of the Chief Justice.
That writ petition was filed. The matter was
before the High Court. The High Court
dismissed the writ petition. The matter is
before the Supreme Court now. I am told that
in Mysore also there is some question but I
have not got the exact details . . .

THE VICE-CHAIRMAN (SHRI AKBAR
ALT KHAN): You mean that it is a question
of general importance?

SHRI G. s- PATHAK: ... of that matter.
Therefore it has become necessary that this
situation which is a very unfortunate situation,
which concerns the people and their rights,
should be set right. And consequently this Bill
swks to exclude those who were not found to
be eligible to be appointed under article 233,
according to the judgment of the Supreme
Court and to validate the judgments given.
Otherwise the result would be what I have
pointed out now. I am not, therefore,
introducing something in this amendment of
the Constitution which was not found
originally in the Constitu-
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tion, so far as the substantive provision is
concerned. I am merely trying to regularise
what was an irregularity, an illegality, by
seeking the validation of the judgments
transfers and appointments of District Judges.
That is the position and I submit that this
House will, as the Lok Sabha has done,
consider this Bill and later pass the Bill.
Thank you.

The question was proposed.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): There are two amendments, one
in the nam, of Shri M. P. Shukla and the othe,
in the name of Shri Rajnarain.

SHRi M. P. SHUKLA: Sir, I beg to move :

1. "That the Bill further to amend-the
Constitution of India as passed by the Lok
Sabha, be referred to a Select Committee of
the Rajya Sabha, consisting of the
following Members, namely—

Shri G. S. Pathak,

Shri P. N. Sapru,

Diwan Chaman Lall,

Shri B. K. P. Sinha,

Shri Lokanath Misra,

Shri Bhupesh Gupta,

Shri V. M. Chordia,

Kumari Shanta Vasisht,

Shri Mulka Govinda Reddy, and
Shri M. P. Shukla.

with instructions to
of the next session."

report by the first day

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN): Have you obtained their
consent?

SHRI M. P. SHUKLA: 1 have taker* the
approval of almost all of them except that of
the Law Minister, but because he is in charge
of the Bill I thought he would like to be on
the Select Committee and therefore I hav put
down his name.
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2. $["That the Bill further to amend the
Constitution of India, as passed by the Lok
Sabha be referred to a Select Committee of
the Rajya Sabha consisting of the following
Members, namely: —

Shri G. Murahari,

Shri Atal Bihari Vajpayee,
Shri A. D. Mani,

Shri Mulka Govinda Reddy,
Shri A. P. Chatterjee,

t[ ] Hindi transliteration. t[ ]
English translation.
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Shri Lokanath Misra,

Shri Bhupesh Gupta,

Shri Chitta Basu,

Shri B. N. Mandal, and

Shri Rajnarain,
with instructions to report within a* week."]
The questions were proposed.
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15, 1912, A9 516 :

t[ ] Hindi transliteration.

"It may also be mentioned that the
pronouncement of the Supreme Court
does not validate the official acts, namely
- judgments, decrees, orders and
sentences passed by officers whose
appointments have been declared illegal.
The reason is that they acted in bona fide
discharge of their public duty and under
colour of office and they were de facto
holders of public office."

A, qg FATAT AT TAT T A
T § o3r W AW AET S
AT 737 F aNr genfrg aeel #
faurm & a7 werd ar sy Wifsy 5
¥ 730 T ABE F AqTY FEA F A1
W &, 37 997 F gru fawer s
¥z gifrw wrd 3 wdg suT ¥ fv &
ST BAA FT §, IAH AT AATHEL FIA
gu &, s 377 gf 2, ag wdu Y
N S, ag 4T FAr AE A
AT | G FT F AOH IIMELW AT
g vaTmRNHIF

The U.P. Honorary Assistant Collec-
tors Act, 1938.
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70 § & o Say graw §, @6 faw
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ar fafaezt arga g & f5 3 wwifam
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{Thae Dervry CHAIRMAN in the Chair.]
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[T TaArT)

o % faar qr & faar s T &1
Femar 57 gu 5 Far adt @ w1 w0
TAT 2| AT A ATHIC FEEIA
FT AT T4 2 G & W Ew fawmoax
AT AT AT E S WA T
oA FI50 FT qAT T8 FA4T ) g@Er
&1 7@ fF gare g wE fa s
T8 o1, ¥ a1 43 Fa1 wrgn g 5 wmE
faw q7 amaT 9 WAT I IR
TV FAr 91 T AR KA FA AW
far mr sl s s far 19, ag &
AIGEY AFATHAT | 8 FAET FT AW
FE T BHAT FHT AT | 8 WA F
saF § g 52 7 foa faar ar f
gaat frgfer o & | AT AT H
frr & g 912 & b ¥ wfa w3
21T Y ITFT F=v fRAv Smar

st /o o g (FAT 93M)
a7 A vF 25AH TIHIALT AT AT 9T,
g7 wAdr T4 4r |

ft TEREEYW . IFET ST
F1 WA FZA103VF a7 3 | gAHW I
* 6T BT FART F ATAT IT NG
qiz oY ¥ 73 w af 2 gaw 9
T ZFIHT Todr T40 F3r 3, AW FE
T ar TIA: F 3 | qg: @iAn
FTHEARFAIAATAZ AT G A E |
o g7 afay 5 I s d A
FEIT: FAE

"We are assuming for the purpose of
these appeals that the Governor under
article 233 shall act on the advice of the
Ministers. So the expression 'Governor'
used in the judgment means Governor
acting on the advice of the Ministers. The
constitutional mandate is clear. The exercise
of the power of appointment by the
Governor is conditioned by his consultation
with the High Court; that is to say, he can
only

appoint a person to the post of District
Judge in consultation with the High Court.
The object of consultation is apparent. The
High Court is expected to know better than
the Governor in regard to the suitability or
otherwise of a person belonging either to
the judicial service or to the Bar to be
appointed as a District Judge. Therefore, a
duty is enjoined on the Governor to make
the appointment in consultation with the
body which is the appropriate authority to
give advice to him. This mandate can be
disobeyed by the Governor in two ways,
namely:"
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DR. B. N. ANTANI (Gujarat): I am sorry,

madam, but I rise on a point of order. When
we are discussing the question of general

principles, when it affects the Constitution, is
it in order to discuss individual cases of any
State? Howsoever, I might agree with him, is
it admissible?

SHRI MULKA GOVINDA REDDY:
Because of that State the question has arisen.
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DR. B. N. ANTANI: A general principle
affecting all the States, the whole of India, is
being discussed.

THE DEPUTY CHAIRMAN: But he has
not mentioned any names. Mr. Rajnarain is all
right.

SHRI RAJNARAIN: He is also all right
and you are also all right.

THE DEPUTY CHAIRMAN; You
continue, but if only you can be brief now.

off oW WEAET A
fa? @ Ty w1 A7 gw I ey
AR A4 W E 994 9T WY 99T
T 1 AT A T AN & I3T AT WA

Ay gC an fear s wgr g ) & giw
R & gz T —

"Before India attained independence the
position was that District Judge; were
appointed by the Governor from three
sources, namely, the Indian Civil Service,
the Provincial Judicial Service and the Bar,
But after India attained independence in
1947, recruitment to the Indian Civil
Service was discontinued and the
Government of India decided that the
members of the newly created Indian
Administrative Service would not be given
judicial posts. Thereafter, District Judges
have been recruited only from either the
judicial service or from the Bar. There was
no case of a member of the executive
having been promoted as a District Judge. If
that was the factual position at the tim, the
Constitution came into force, it is
unreasonable to attribute it to the makers of
the Constitution, who have so carefully
provided for the independence of the
judiciary, to dislodge the same by a,
indirect method. This is an indirect method.
What can be more deleterious to the good
name of the judiciary than

to permit at the level of a District Judge
recruitment from th, executive department?
Therefore, the* history of the service also
supports ou, contention that th, expression
'service' under article 233 ca, only mean the
judicial service.".

-
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wf=foraer afaw ¥ gy qu &, 371 AT
T q AF FF AT AN WA HAT
arg 21 A1 FvF 1 ag fagws gfe
T# aar aifed | 3w fagEs 7w
ad gin 1 W) faeey g & fom AT
srfafedn= 78 @ § Jofawmfa
Frmian@d Fax frfgw o
I FT F T T 4T W7 ORI |
foaar w7 & TH JaAr wH O

sl AT WF AT AGET |

fo dmer 9% YT F g
§ TEATTer TEY BV AT AW IR AT
F79 F1 SPg 9C AE @A faar S
wifgd | e GAT g § Y 9w wE
¥ g ¥, §faa w wow §
wifgar & frafaral &1 wwwE g WX
aaraqtew W seatwr o Wi
T A AANE ¥ GE O H FA T
AW ¥ 3AA ¢ 1 ew fom & ok
¥ arq & arFa ¥ avq & fagaw
fandt g o< =g § fF 38 o0 gEae
97 ot ya< afafq & &= faqar am, g7<
afafa 3% famr ¥ At wiwsl *1 FT &7
¥4 | oF g #1 wuy fraifa st far
A AT TF A 927 w3 Afafy
waAT faiE 3 & 1 fge & g |
qIX ATHA WT AGH, 9 FT AW WK
QAT FT 9T, T4 TTHA |7 STAAT |
SHRI M. P. SHUKLA: Madam Deputy
Chairman, the Constitution of the country is
not an ordinary law which can be made or
unmade at every momentary requirement. It is
a fundamental la,, of the land, which has to be
amended very rarely and with extreme care. It
can be amended when there arises a situation
which has not yet been envisaged or
anticipated by the framers of the Constitution.
It can ,iso be amended where it is found to be
inadequate to give effect to an accepted public

policy or anticipated public purpose. II can
also be amended wher© its language
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is found to be inadequate or defective to give
effect to its own purpose, which the
Constitution has  envisaged. But the
Constitution prescribes a circumference to
which every other law, rule or practice must
conform. Where any law is found not to
conform to suffh circumference, it has
inevitably to go.

Madam Deputy  Chairman, with extreme
regret I have to say that the Law Minister has
brought forward a Bill which is direct
conflict with these universally accepter
principles of constitutional amendment. A
Constitution has got its own sanctity and the
Law Minister has now been setting a new
precedent of constitutional amendment which
molests that sanctity. The Bill which he has
brought forward before th, House is not brought

iy

with any of »uch purposes, but in my
humble  opinion the Bill haa  been brought
forward to legalise a, illegal act, an

unconstitutional act of the administration of
Uttar Pradesh.  Where it is the duty of the
executive or the administration to conform to
the provisions of the Constitution and act
within the limits prescribed by th«
Constitution, they have gon” beyond the
provisions of the Constitution. They have not
only gon, beyond the provisions of th,
Constitution but I should very humbly say they
have deliberately, wilfully and purposely
violated the Constitution.

Madam Deputy Chairman, it will be not at
all necessary now to dilate upon such facts, as
Shri Rajnarain has already pointed out those
facts and I who come from U.P. have known
facts personally for the last ten years how
deliberately, even when they were pointed out
by th, eminent Judges of the High Court that
these rules were not In conformity with the
Constitution, they were defied, and they went
so far as to associate a non-member of th,
High Court Bench to be a member of the
Selection Committee.

Madam Deputy Chairman, the judgment of
the Supreme Court pronoun-ed on the Sth of
August has upheld
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[Shri M. P. Shukla.] the Constitution. It has
not said that tne Constitution has been found
inadequate to give effect to any accepted
public policy. It has not been said that in
regard to certain accepted principles of public
policy the party that is running the
Government is failing to give effect to it for
want of Constitutional sanction. But the Bill
has been brought simply to legalise the illegal
appointments deliberately made by the U.P.
administration. This is not only a very limited
purpose of constitutional amendment "but I
should say it is subversion of the principles of
constitutional amendment.

Madam, the Law Minister has pleaded that
the judgments and acts of the Judges who
have acted under these appointments are going
to be illegal. Recently th. Allahabad High
Court has ruled that "™ judgments and such
Acts of those courts who have-'acted under the
colour of office cannot be illegal and they
cannot be questioned as the Law Minister
nim-self has pointed out in the ruling that he
cited before the House. There are other ulings
of the Calcutta High Court. That very
judgment is also going to be appealed against
and [ may inform you that th, Allahabsd High
Court has given permisrion to go in appeal to
the Supreme Court.

Madam Deputy Chairman, tfre Law
Minister says that the whole of the cadre of th,
District Judges is wrongly appointed whereas
the very Judges who hold those appointments
hold that the judgment of the Supreme Court
only affects 13 Judges who were appointed
under the U.P. Higher Judicial Services Rules,
1953. They were only 15. Madam Deputy
Chairman. I should sa, that it is the height of
arrogance of the U.P. administration that they
have appointed four Judges during the
pendancy of the appeal when the date for
hearing the appeal was perhaps fixed before
the Supreme Court. Even this could not be
positioned till the decision of th, Supreme
Court.  Advertisement was made and
applications wer, invited, and the

consideration was prolonged for four years
and after four years they have made
appointments. Madam Deputy Chairman, I
should like to say that this amendment is
going to give legal effect to th, nepotism and
favouritism that the U.P. administration has
practised during the last 15 years. The Service
Judges who are very large in number are very
greatly disappointed by the attitude which
under the pressure of the U.P. Government the
Union Government has taken. The very acts
which ar, said to ne illegal are not questioned
in any Court even now, only the appointments
a'e questioned, and so long as this judgment of
the High Court stands these acts which the
hon. Law Minister has placed before this
House in thousands will remain legal
judgments and legal acts and nobody will
question them till the appeal before the
Supreme Court il finally decided. There was
no hurry This is a question in which both facts
and th, point of law are disputed The Law
Minister says and the U.P Government says
that the whole of the cadre numbering about
158 or 168 are affected, by the judgment of
the Supreme Court of August 8, 1966 whereas
the Service Judges who form the core °* the
judiciary there say that only these 15 are
affected. Then +he Government, say that the
judgments and acts even before the S8th
August are affected. But th, judges say that
only the judgments and acts after the 8th
August are affected.

Why then those Judges whose ap-
pointments were found to be illegal by the
Supreme Court were allowed to ,ct even after
the 8th August' "Ms was in clear defiance of
the Supreme Court ruling and I should say it
was a sort of contempt of court. But the U.P.
Government allowed them to function i,
anticipation that Parliament would be
favouring then with an amendment of the
Constitution.

Madam Deputy Chairman, my humble
submission is that thfe Government will not
lose anything, heaven; will not fall if the Bill
is referred to
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a Select Committee and th# opinion or the Bar
of the country is invited over it. The opinion
of the Bar * very sharply divided throughout
the country as those who have been reading
newspapers and talking yz people who know
law know. The whole of the judiciary in Uttar
Pradesh is divided in its opinion; the whole
Bar is divided; ,nd even the Members of
Parliament who know law have difference of
opinion. Madam Deputy Chairman, this was a
fit case in which the Attorney-General should
have been invited to the House and should
hav, given his opinion. But I understand that
he is not available in the country and,
therefore, I do not press this proposal before
th, House. But I would like very humbly to
beg the Law Minister to wait for a few months
and accept my amendment and let the Bill go
to a Select Committee of this House, and let it
emerge as an accepted Bill.

Madam, I would submit that the Law
Minister has not convinced us about the need
and adequacy of this amendment. Even if we
accept that ih, amendment is needed, the ques-
tion arises whether mere amendment of
articles 233 ,nd 234 is sufficient to give
import to the purpose that is envisaged by the
judgment of the Supreme Court. The higher
Services 1 Uttar Pradesh are .cruited through
the Public Service Commission. If we would
have to amend article 283, then the Service
Judges will not have an opportunity to
compete lor these appointments. Probably
ther, will be inequality 0* opportunity and
therefore articles 14 and 15 perhaps might
also need to b, amended; and so also article
320.

Then I think If the Law Minister is bent
upon bringing about this amendment of the
Constitution, I would like him to go through
all these “ints and then bring forward a Bill
which may just be sufficient, sdequate, and
comprehensive enough to set at rest all such
doubts and also be above dispute. The Service
Judges who are not affected bv this judgment
but who will he affected by this amendment

[ 9 DEC. 1966 ]
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-ill b, sorely disappointed and there will be
discontent in the judiciary also. In Uttar
Pradesh and also in our country the judiciary
was a service of which we were proud.
"Where discontent was there in all the other
Departments, only the judiciary was without
such apparent discontent. The Law Minister
says he has brought this Bill because of public
good. The majority of District Judges and
Civil -nd Sessions Judges do not want this
Bill. They are very badly affected by this Bill.
Their promotions and other things are going to
be affected by this

......... (.Interruptions) I say so with
the same knowledge of law and facts as you
have. You are a lawyer and I am , lawyer and
in law courts you may plead your point. But
why they have come up with this amendment,
not just to give effect to the judgment of the
Supreme Court, but in order to circumvent
this judgment. This is a wrong principle, and
for this reason, my humble submission is that
the Law Minister may kindly accept my
amendment and refer the Bill to a Select
Committee so that the Bill may become
acceptable not only to this House but also to
the people whom it affects.

SHRI MULKA GOVINDA REDDY: Madam
Deputy Chairman, the Consti-ion of any
country is a document Hich should not !¥*e
trampled under foot on account oi tnhe wmms
and mercies of the people concerned. It is very
important that we should not -esort to
amending the Constitution as often as we like.
Under article 368, the Constitution is being
sought to be amended. I do not mean to say
that we should not amend the Constitution
when th, needs of the times and the needs of
the society demand such an amendment. We
all supported when the Seventeenth
Amendment of the Constitution was brought
forward befor, this House. Most of us felt that
the present-day society requires that the
Constitution should be amended in order to
fulfil the aspirations 0* the common man the
tiller of the eoQ. But in thK particular case, [
do not see any re» son why the Constitution
should 1
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LShri Mulka Govinda Reddy]. amended.
During the freedom struggle and after, we have
always pleaded mat the judiciary of the
country should be  independent and that it
should not be amenable to influences. Not only
that. It should be independent. The Judiciary
must be separat-ed from the Executive. In
many States, th. Judiciary has already been
separated from the Executive. In a State like
UP  and in some  other States, it has n°t
been completely separated from the Executive.
Why do we want this separation of the Judi-
ciary from the Executive? = We want this
because the Judiciary should not be influenced
by the extravagant acts of the Executive and
we want that in a parliamentary democracy the
rights of the citizens should be decided *"
cording to the law and the Judiciary which
gives thos. decisions should be above board,
should not be amenable to any influences of
whatever sort they may be. We" do not want
that the Judiciary should be under the
influence of the Executive. Today one party
may be in power. Tomorrow it might be some
other party. We do not want that things
should be re-oeated here as were repeated in
Ghana. When the Chief Justice of the Ghana
High Court gavea judgment and when that
judgment went against the Government, the
then President of Ghana, Dr. Nkrumah.
dismissed that judge. We do not want such
things to happen here. What we want is the
supremacy of th, Judiciary.

In order to see that the Judiciary is
independent, the recruitment should be such
as the judges that are recruited to the services
are not recruited merely on the basis of the
recommendations made by the politicians or
by the Ministerg or MLAs or MPs. -"at is
why in this Constitution, it has been very
clearly provided that the recruitment of district
judges should be in accordance with article
233. The Law Minister has said that under
article 309, some rules were framed by the
UP. Government and on account of these
rules, these appointment* were made. Iven
fram-

ing the rules under article 309 is not in
accordance with the Constitution; the rules
framed under article S09 are not to be made
applicable to tht recruitment to judicial
services, and that ha; been clearly stated by
the Supreme Court. Article 233 says—

"(1) Appointments of persona to be, and
the posting ,nd promotion of, district judges
in any State shall be made by the"
Governor «* the State in consultation with
th, High Court exercising jurisdiction i, re-
lation to such State.

"(2) A person not already in the service
of the Union or of the Stat* shall only be
eligible to be appointed a district judge if he
has been for not les» than seven years an
advocate or a pleader and is recommended
by the High Court for appointment."

According to article S09, the rul*® were
framed and a Selection Committee was
appointed consisting of the Judges of the High
Court sitting on the Selection Committee and
the Judicial Secretary, being the third member,
sitting on that Committee. The very Selection
Committee was wrong. ', consultation with
the High Court' does not mean that a
Committee should be appointed where the
Secretary to the Government should be
associated. According to this article in the
Constitution, the High Court has no authority
to delegate its power to any sub-committee
that may be appointed by the High Court, even
though that Committee might be appointed by
the High Court. It is clsarly stated in this
article that all the Judges of the High Court
should sit and decide about the merits of a
candidate to b, appointed as district judge and
only after the High Court has considered it, the
Governor should make the appointment.

The Law Minister pleaded before this House
that in order to implement the verdict of the
Supreme Court this Bill has been brought
forward before us. The verdict of the Supreme
Court is that the appointment*'
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of the district judges madein UP.

Are illegal and unconstitutional. So, i, order
to implement that verdict, what the
Government should have

.done was that those persons who have not
appointed in accordance with the provisions
of this Constitution should have been
removed from the Judiciary. I know, it is a
hard thing to do. But they should have been
give alternative jobs in some other
departments. Instead of doing that, the Law
Minister wants us to be a party to validate the
illegal and unconstitutional appointments
made by the Government of U.P.

SHRI SURESH J. DESAIL: May I tell my
hon. friend, Mr. Muika Govinda Reddy, that
there are not only one or two people involved
but a number of them. And out of those
involved, five are acting as High Court
Judges.

SHRI C. D. PANDE: Everything will go
topsy turvey.

SHRI MULKA GOVINDA REDDY:
There are so many who are prepared to work
as High Court Judges. About these we need
not bother. The number might be one or two
hundred or even five hundred. It would not be
more than five hundred in U.P., at any rate.

SHRI C. D. PANDE: In Mysore also.

SHRI MULKA GOVINDA REDDY:
Whether it is Mysore or Gujarat or any State,
illegal, unconstitutional appointments have
been made and we are asked to validate such
appointments. This is why we want the
judiciary to be independent because the rights
of millions of people are involved, whether
civil rights or any other rights that may go
before any District Judge. And, therefore, it is
necessary that these Judges are not amenable
to influences, particularly to political
influences. I msy quote for the information of
the Member that judgeship of the High Court
was promised to a prominent
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person in my State. He was asked to canvas
for the Chief Minister in 1957. Later on, even
after nine months of his Chief Ministership,
he could not make that appointment, and the
person who canvassed for the Chief Minister
is now opposed to him. So these are
instances.  Judgeships were promised.
Therefore, District Judges are made on the
basis of the fact that these people will be
amenable to their influences, and the relatives
and friends of these people will help the
Congress Party in power. And with reluctance
I must point out that these things are
happening in the Congress regime and we
have got to criticise the Congress
Government and the Congress Party in this
country.

Therefore, what I want to impress on this
House is that these Judges should not be
amenable to any influences. In this particular
case it is quite evident that on the recommen-
dation of the Ministers or some persons who are
interested in them, these persons were recruited
as District Judges. We want to do away with
such a practice. We want that the Judges should
be above board, that they are not amenable to
any political or any influences. And, therefore,
it has been clearly laid down in these
Constitutional provisions that District Judges
should be appointed in accordance with article
233.

Another point that the Law Minister wanted
to make was that if we do not validate the
appointments that have already been made,
the judgments delivered by these Judges will
also be void. He himself quoted the full Bench
decision of the Allahabad High Court wherein
it has been said that even though the appoint-
ments might be declared void the judgments
made by these Judges should not be
considered as void and they should be
declared as valid judgments. Leave might be
granted to them to go to the Supreme Court. |
do not know what view the Supreme Court
will take. But there is so
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[Shri Mulka Govinda Reddy.] justification
to say that the judgments delivered by these
Judges who are now declared to have been
appointed not in accordance with the law,
whose appointment has been declared illegal
and unconstitutional, will be declared void.
So that argument is not to be  accepted by
us.

Another point that he made was that this
judgment was delivered on 8-8-1966.
Afterwards, some of the Judges have
pronounced judgments. That clearly shows
that the Government have not taken the
decision of the Supreme Court in this matter
seriously as much as they should have done.
They have violated the judgment of the
Supreme Court in that they have not taken
action to see that those Judges whose appoint-
ments have been questioned by the Supreme
Court were not asked by the U.P. Government
not to hear any case or deliver any judgment
until this question is settled once and for all
by Parliament. Here is a case where there is a
clear dereliction of duty on the part of the
Central Government as well as on the part of
the State Government. It amounts to contempt
of the Supreme Court. So whatever judgments
have been delivered after 8-8-196B should be
declared void. And in not directing the State
Government to take appropriate action in
asking the Judges not to deliver any judgment
or to hear any case, the Government have
failed in their duty.

Madam Deputy Chairman, there is no valid
argument put forward by the Law Minister for
us to accept this amendment. It has got very
wide implications. Tomorrow if the Judiciary
or the Executive commits anything
unconstitutionally, they would again come up
before  Parliament to  validate that
unconstitutional thing. So it is improper for us
to accept this amendment, and I oppose this
with all the vehemence at my command.

I would also support the amendment
moved by Mr. Rajnarain and Mr. Shukla that
this Constitution (Amendment) Bill might be
referred to a Select Committee.

THE DEPUTY CHAIRMAN: Please wind
up now.

SHRI MULKA GOVINDA REDDY: He
has tried to include so many things under this
validating clause to validate the judgments
that were delivered by these Judges, to vali-
date the appointment of these Judges whose
appointment has been declared illegal and
unconstitutional, and also to validate the
judgments that were delivered deliberately
after 8-8-66 when the Supreme Court gave its
decision in this case. I. therefore, oppose this
Bill.

SHRI G. S. PATHAK: Madam, may I
inform Mr. Reddy that four out of six Judges,
who were directly concerned with the
Supreme Court judgment, were not given any
judicial work after the decision. The question
about the remaining two did not arise
because they did aot take over charge. That is
the position.

SHRI MULKA GOVINDA REDDY: You
tell us whether after 8-8-66 some of these
Judges did not deliver judgments .

SHRI G. S. PATHAK: Apart from those
who were parties to the Supreme Court
judgment.

DR. M. M. S. SIDDHU: Madam, this is a
time to have a little introspective us w«ll as a
retrospective view of the judiciary as a whole.
We as legislators are called upon to see that
the prestige of judiciary is kept up. We find
that from the year 1954 in Uttar Pradesh
things were not as they should have been. It is
a matter of regret that in the year 1954 when
the rules came into being, the Selection
Committee consisted of two Judges and a
Legal Remembrancer (the Secretary). The
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inclusion of a Secretary in a Selection
Committee create* doubts and it has been
known that the Selection Committee can be
influenced by the executive because the
Legal Remembrancer is also the Secretary of
the Government.

Then when we come to  the appointments,
the Law  Minister has rightly given us the
break-up that in the years 1954—57 selections
were don, through the Selection Committee |
but in 1961 there was a  departure, and there
was a relaxation of the Higher Judiciary
Rules which have been declared void. In
such cases the Selection Committee did
not meet but an  Administrative Committee
met. It may be argued that the Law Secretary
was not  able to reach Allahabad to sit in that
Committee, therefore, an Administrative
Committee was appointed. But was it so?
Why in 1961, 1963 and 1964, the
Administrative Committee did it rather than the
Selection Committee? Here is the  difference
that in ihe Judiciary Rules which have
been declared void, it could be done only
through a Selection Committee. Here in 1961
and 1963 there was no Selection Committee
and the recommendations  of suitable
candidates  from the Bar. When there is a
Selection Committee, why the two  different
methods were adopted? If I were to go
into it, I would first ask the Minister whether

he has gone throughit, whether some
brother Judges pointed out to the Chief
Justice of the U.P. that the Selection

Committee did not cover the spirit nor it
fulfilled the requirements  cf article 233? Is
it not a fact that the matter was brought up to
the notice of even the Government? Was not
the Government conscious of the fact that the
departure was ~ made from 1954—57 and in
the years 1961, 1963 and 1964? Why? If
the departure was made, there must be valid
reason for it and the valid reason could be (that
the judges knew that there was a lacuna and
still they continued to do it. That is why
one has to go into the reasons. I am not
against
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certain things being done to protect the litigant
public. I am for it and I think every one of us
is concerned about that but we have to take
into consideration that the High Court or even
the Governo'r does not create a condition in
which we have to come before the House for
another amendment. We will validate the past
acts done which are declared void but what
guarantee is there that the executive will not
do it again or the High Court, in its judgment,
will not do or commit the error again and
again. It would have been far belter for the
Minister to have come and given an
explanation of what "consultation or
recommendation of the High Court" meant so
that the matter would be clinched once and for
all. While we are validating the past act, we
have not created the conditions in which the
article could not be interpreted in another way.
That is why a reference should have been
made to the Supreme Court by the President, it
might have clinched matters and we would
have got a correct direction for the High Court
as well as the Governor.

Another question—I am not a legal pundit—
that has been mooted by the Minister is that
there can be alacuna or infirmity due
to lack of legislative incompetence  and
there can be lacuna due to  the construction

of the Fundamental Rights. These two
can be corrected by a legislative Act.  If
there is infirmity or lacuna due to

constitutional limitations, then I agree with the
Minister that it can be remedied through the
Constitutional ~ amendment. That is the
position. The question  has arisen in the
minds of the people whether it is a
constitutional lacuna or infirmity or there is
some lack of legislative competence.
Therefore, even if there is an iota of doubt that
public who are party to judgments that  the
judgments delivered from 1954 to date can
be questioned, then we must make that
known to the the public who are party to
Judgments that they are protected. We should
not leave them in insecurity. At the
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same time the U.P. Government and the
authorities have to explain to us that while
they knew that the defect had occurred on the
8th August, 1966, what measures were taken
by them to implement the spirit and the
orders of the Supreme Court, whether it
required a Constitutional amendment?
Were there no remedies to remove other
defects on the 9th August 1966? If
there = was  no remedy for the past they
should have come out then and there but
the Governor should also have appointed
afresh  judges to remove the defect
after consultations or recommendation with
all  judges of the High Court. Why from
9th August ”“o date, has this violation
continued? Was it in  the belief that they
could come forward for amendment and
they allowed the defect to go on? This
attitude of any Government that they
could come forward before the House to have
a lacuna removed and during that period
they would continue to  do  irregular
things calls for a censure from every section of
this House. I do not like it and I would
request {tie Minister that the Government
should not continue to do wrong things in the
belief that they would be able to rectify those
defects later. With these words I conclude.

SHRI A. P. CHATTERJEE (West Bengal):
The Statement of Objects and Reasons, as
appended to this Bill, I humbly submit, is
over-dramatising the situation and this over-
dramatisation has been made to cover up a
very improper thing which is going to be
done by the Law Ministry. Certain mandatory
constitutional provisions, according to the
decision of the Supreme Court judgment,
delivered on 8th August, have been vioiateu
and in violation of those mandatory
provisions, certain appointments were made.
As far as this amenamem; of the Constitution
is concerned, this is not an amendment of the
Constitution itself but this is being introduced
in order to cover up the illegal appointments
made of certain persons as  District
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Judges. In order to cover up these illegal
appointments made by the executive, this
amendment is being brought to the
Constitution. And in order that this Bill may
have a very easy passage, in the Statement of
Objects and Reasons attached to the Bill
panicky statements are made just to create
panic in the minds of hon. Members of this
House so that they may be stampeded into
supporting this Bill, into thinking that the
judicial machinery in U.P. will come to a
standstill and will be paralysed if this is not
passed. Madam Deputy Chairman, that kind
of a panic is absolutely uncalled for because
as I learn, there are in the State of Uttar
Pradesh as many as 168 District Judges and
this judgment of the Supreme Court has
affected only 15 of them. If the judgment has
affected only 15 out of 168 Judges, I do not
know why in this Statement of Objects and
Reasons it is stated that the functioning of the
district courts in U.P. would practically come
to a standstill. Therefore, I submit that this is
an inexactitude. I do not know whether it was
deliberately made in the Statement of Objects
and Reasons. Even if it is not deliberately
made, I would say that it has been recklessly
made. It is a reckless statement of the Law
Minister and the Law Minister must take the
responsibility for it and I humbly submit that
the Law Minister should explain why such a
reckless statement has been made in the State-
ment of Objects and Reasons attached to an
important  Bill like the Constitution
(Amendment) Bill which is being brought
forward by him. Madam, I would like to
submit that the situation is not at all panicky,
nor is it as bad as the Law Minister wanted to
make out here while moving for the
consideration of the Bill.

Madam Deputy Chairman, it is true that
some of the appointments of District Judges in
Uttar Pradesh have come under fire as far as
the judgement of the Supreme Court is
concerned. If they have come under fire, does
it mean that the judgements and decrees
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which have been passed by those j District
Judges should all go? The Law Minister is an
advocate of high j standing and I think he ought
to know that in such cases as these the principle
of de facto appointments is invoked in order to
uphold the judgements given by persons whose
appointments might have been irregular and
might have been invalid. Such have been the
decisions of various High Courts in India and
such have been the decisions also of the High
Courts and Supreme Courts elsewhere in the
world, I mean outside India.

Madam Deputy Chairman, I might place
before this House for the consideration of the
House and of the Law Minister a very eminent
judgement that was delivered as ecarly as, I
think, 1912 by Sir Ashutosh Mukerjee, that
eminent Judge of the Calcutta High Court.
It was not only a judgement of Sir Ashutosh
Mukerjee, but it was based upon the decisions
and judgements of various other High Courts,
of the Supreme Court of the United States of
America and also of the High Courts of
England.  Sir,  Ashutosh Mukerjee while
quoting those judgements, based his judgement
on them. In the U.S.A. for example, the
question arose whether a person who was sen-
tenced to be hanged for murder, by a judge
who was not properly appointed, could be
hanged. That man came up to the Supreme
Court and  the Supreme Court held that even
though the Judge might have been irregularly

appointed, his appointment cannot be
challenged collaterally and the man was
hanged even though the Judge was

irregularly appointed. =~ May I with your
permission, Madam, place that portion of the
judgement of Sir Ashutosh Mukerjee before
the House? It will not be long. It is a
succinct judgement. He observed:

"That the acts of one who, although not
the de jure holder of a legal office, was
actually in possession of it under some
colour of title or under such conditions as
indicated the acquiescence of the public in
his action, cannot be collaterally im-
peached in any proceedings to which
such person was not a
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party. The view, however, has
sometimes been maintained that there can
be no de facto officer where there is no

office de jure. But the contrary opinion has
been maintained upon weighty reasons; and it
has been held that an unconstitutional law
establishing an office, may, until such law
has been declared unconstitutional, be regarded
as conferring colour of title, and that the
incumbent of such an office should be treated
as a de facto officer. The two fundamental
pre-requisites to the existence of a de facto
officer are, first, the possession of the office
and the performance of the duties attached to
it; and second, colour of title, that is apparent
right to the office and acquiescence in the
possession of it by the public. The proposition
that the official acts of public officers, in an
office created by an unconstitutional
procedure, performed  before its
unconstitutional character has been declared
by an authoritative decision, cannot be col-
laterally attacked, is illustrated by more than
one decision to be found in the books. In
Clareke vs. Commonwealth, the prisoner had
been convicted for murder in a Court, the
Judge of which was exercising functions
in a country attached to his district
subsequent to his election, and his contention
on appeal was that the Act of the Legislature
by which such addition of territory was
attempted to be made was unconstitutional.
But the Court held that the question could not
be raised collaterally, that the Judge wasa
Judge de facto and as against all, but the
Commonwealth a Judge de jure; and the
murderer was hanged."

There is another judgement also referred to.
There was a case of burning of houses. The
Judge de facto convicted the person of burning
the houses. It was held by the Court that the
Judges were Judges de facto 'and as against all
parties but the Commonwealth they were
Judges dejure, and having at least a colour of
titl eto thei, offices, their title thereto could not
b« questioned*. And the result was that
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the man who burnt the dwelling-house went to
the penitentiary for eight years, in spite of the
fact that the Judge who sentenced him was not
a proper Judge who had been legally
appointed.  Therefore, Madam Deputy
Chairman, it has been definitely held and
established that the de facto doctrine will be
invoked and ought to be invoked when we
find in judicial appointments some
irregularity had been there.

' Though those Judges who had been ap.
pointed irregularly had given judgements and
decrees, those judgments and

sdecrees were not affected. Therefore J see no
reason for being panicky or for thinking that
those judgements would be invalid, that those
judgements and decrees would be set aside.
The Law Minister has referred to the passage
in the judgement of the Supreme Court in
Justice Matter's case. But those observations
are not apposite at all as far as the present case
is concerned. That was the case of a person
continuing beyond his legal tenure of service.
So these two cases are absolutely different. A
Judge's tenure is fixed by the Constitution and
if he continues beyond that tenure then some
consequences may follow. The Supreme
Court's observations are not at all relevant or
apposite in this case, where the Judges had
been appointed irregularly. Suppose for the
sake of argument these observations of the
Supreme Court are apposite—I do not think
they are, but let us suppose for the sake of
argument that they are—and that they

apply to the facts of this case also, then what
the hon. Law Minister should have done is to
bring in amendments in order to validate the
judgements and decrees that have been passed
by these persons who were illegally appointed.
There was no need to bring an amendment to
article 233. He could have brought in an
purpose
validating these Judgments and decrees given

amendment for the formally

by those Judges who have been appointed ille-
gally.

3p.M.

SHRI C. D. PANDE: Amendment of what?
Amendment of the Constitution, is it not?

SHRI A. P. CHATTERJEE:  Yes.

SHRI C. D. PANDE: That is what we are
doing.

SHRI A. P. CHATTERJEE: But then the
cat comes out of the bag and the real reason
becomes obvious. We find that the
amendment is not merely to validate the
judgements and decrees but the amendment is
also to validate the appointments an” therein
lies the rub, Madam Deputy Chairman. What I
submit is this that this amendment of the
Constitution is a colourable exercise of power
sought to be made by the Government under
article 368 of the Constitution.

SHRI AKBAR ALI KHAN (Andhra
Pradesh): That is consequential. When you
validate

SHRI A. P. CHATTERJEE: Not
consequential; not at all. There can be an
amendment merely to validate the judgements
and decrees and you can leave out the
appointments so that the appointments can be
made afresh later by the Governor in
accordance with the provisions of article 233
of the Constitution. That could have been
done. It is true that if the appointments are
made afresh under article 233 of the
Constitution, they may have to lose the
retrospective benefits of their services as
Judges. But that is not a reason why the
Constitution should be amended, just in order
to give retrospective benefit to the services of
these persons who have been illegally
appointed. I am told. Madam Deputy
Chairman—it may not be true —that some of
these District Judges are sons of bigwigs in
the State of Uttar Pradesh.

SOME HON. MEMBERS: No.

SHRI A. P. CHATTERJEE: One of them I
understand is the son of a very eminent
person in the State of
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Uttar Pradesh and it is only because . of this
that the strings are being pulled from high
quarters and these appointments are also being
sought to be validated in this way by means of
an amendment of the Constitution. Madam
Deputy Chairman, as far as the question of the
constitutional amendment is concerned, there
is a serious charge that can be laid against it
from another point of view also. And it is this.

As has been hinted by the previous
speaker also, you are not changing the
provision of the Constitution; you are not
amending article 233 and article 233
remains as it is. If article 233 remains as it
is, then what is this amendment? It is no
amendment of the Constitution at all. It is
merely a carte blanche to cover the illegal
actions of th, Executive. As haa been
pointed out by the previous speaker, suppose
there are certain other constitutional
provisions which are also violated by the
Executive. Then is it open for the Minister
of Law or for any other Minister to come
forward with an amendment to validate
those illegal actions of theirs? Madam, there
is a certain sanctity about the provisions of
the Constitution and that sanctity goes
because of the fact that every time there is
violation of a constitutional provision it will
be sought to be regularised by means of an
addition to the same constitutional
provision. This is an intolerable situation; a
constitutional amendment cannot be done in
this fashion. Article 368 gives you power to
amend the Constitution but it does not give
you the right to whitewash the violations of
the Constitution by the Executive. Madam
Deputy Chairman, there will have to be a
distinction ~ between a  constitutional
amendment as such and regularisation of the
violations of the Constitution. You can
amend the Constitution no doubt but you
cannot bring in a Bill in the guise of a
Constitution (Amendment) Bill to protect
your violations of the Constitution. This Bill
has been brought forward not to amend the
*Constitution. Article 233, as I said, remains
as it is but it has been brought
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forward to protect the violations of the
Constitution. That, as I have submitted to you;
Madam, is absolutely intolerable and that
absolutely is not what !js contemplated by
article 368 of the Constitution. Therefore this
would be a mala fide exercise of power.

THE DEPUTY CHAIRMAN:
minutes more.

Two

SHRI A. P. CHATTERJEE: Madam, I say
what we have been asked to do is not really
what we can do under article 368 of the
Constitution. The hon. Minister posed the
question: what could we do after the 8th when
the Supreme Court judgment was delivered?
Well, the District Judges are continuing to sit
and are continuing to deliver judgements. I did
not expect this observation from the Minister
of Law. The Minister of Law with all his
sense of responsibility should not have cited
this as a reason for bringing forward this
amendment. If the Supreme Court has said
that the appointment of these District Judges
made in this fashion is absolutely irregular,
then those Judges whose appointments were
so made should not have been allowed to sit in
the courts at all after 8th August 1966. By
allowing the Judges to sit in the courts after
the 8th August 1966, they are committing
contempt of the courts so to say. Not only they
are not ashamed of committing contempt of
court but the Minister has come forward to use
that as a reason for bringing in a Constitution
Amendment Bill saying that because the
Judges are sitting after the 8th August
therefore in order to protect them we should
pass this amending Bill. Madam, I may
humbly submit to you that there is not an iota
of reason at all for bringing forward this Bill
and I am opposing this Bill lock, stock and
barrel. And if the House thinks that this lock,
stock and barrel opposition must not be done,
I will support those amendments which have
been moved for reference of this Bill to a
Select Committee. Let it be referred to a
Select Committee and let it be considered
dispassionate-
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ly and then let it be found out whether this
Bill ought at all to be brought forward or not.

SHRI C. D. PANDE: Madam Deputy
Chairman .

SHRI BHUPESH GUPTA: Is Mr. Pande
going to speak on this Bill?
SHRI C. D. PANDE: Yes;itis U.P.

SHRI BHUPESH GUPTA: It
pleasantest surprise in my life.

is the

SHRI C. D. PANDE: This is a very
delicate situation and nobody in the party or
in the Government would like to amend the
Constitution. But if you look at the situation
that has been created I think there is no other
course left than the step which we have taken
now.

Now soon after independence there was a
great deal of scarcity of officers in all
branches of Administration. In the Executive
and in the Judiciary also there was shortage of
hands. As far as the Executive was concerned
the Government at that time throughout the
country appointed ad hoc Commissions with
two Members of the U.P.S.C. and the Chief
Secretary of each State and they recruited
from the open market, from the military.

SHRI BHUPESH GUPTA: I see you have
black market also.

SHRI C. D. PANDE. And in this way we
replenished the administrative branch and the
I.A.S. officers then appointed in 1947-48 are
now occupying high positions in the
Government and there is no complaint
whatsoever.

SHRI AKBAR ADI KHAN: And some of
them have even been appointed as Judges of
the High Courts.

SHRI C. D. PANDE: A similar step was
taken in the judicial branch also and

SHRI A. P. CHATTERIJEE: The hon.
Member is really making' a comment on the
decision of the Supreme Court.

SHRI C. D. PANDE:
also.

I will come to. that

Now, in a similar way, the judicial service
had also to be replenished. Those who are
lawyer members here will know that the
Judges directly recruited to the High Courts
are supposed to be better than those Judges
from the service. Is it not so, Mr. Tankha? It is
the general belief that' the Judges directly
appointed to the High Court are supposed to be
slightly better than the Judges who rose from
the service. Now if people could be appointed
to' the High Court directly the Government at
that time presided over by a very eminent
person thought that he can replenish the
judiciary in the lower level also. Then a
Committee,, as in the case of the
Administrative Services, was appointed with
two Judges of the High Court and the Judicial
Secretary. It is not as if a foreign matter has
been introduced in the Committee, there has
been so' much of talk about foreign matter
here. He is no other person than the Judicial
Secretary. Now, this has been going on for the
last thirteen years and if any irregularity has
been committed by the Government, then
which is the aggrieved party. The aggrieved
party is no other than' the High Court itself.
The High Court has sustained, approved and
accepted every recommendation made by this
Selection Committee. Now, if the real person,
who could have any grievance against this
method of appointment has acquiesced in it—I
do not say that they have acquiesced in it as
such—where is the ground to suspect that the
whole procedure was devised for nepotism? I
tell you the real difficulty is that the
Committee was not technically well formed.
Had it been well-formed, all this would not
have arisen. Because it is not a Committee of
the High Court, because a certain foreign
element, the Judicial Secre-
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tary, has been introduced, the whole thing has
been vitiated. It is technically vitiated and the
Supreme Court has taken objection to that and
nothing else. They do not say that the men are
not suitable. Out of 159 persons, there may be
five or six persons who may not be suitable. I
can say that if the High Court had that type of
proper Committee, which is envisaged in
article 233., then perhaps the same persons
would have been selected, with the exception
of four or five persons. Really it is a technical
error in deviating from the provisions of
article 233 of the Constitution. To that extent
the Supreme Court has taken objection. The
High Court has not taken objection. The High
Court was a party to it. The Government
appointed a Committee and the High Court
also appointed a Committee slightly departing
from the original conception of the
Committee as envisaged in article 233.

SHRI AKBAR ALI KHAN: There are two
Committees.

SHRI A. P. CHATTERJEE: A District
Judge is the son of the Chief Justice of the
Allahabad High Court.

SHRI C. D. PANDE: And these decisions
have been held to be valid by the Supreme
Court. The Supreme Court never took any
objection. My friend there said that I am
casting a reflection on the Supreme Court. I
must say in this connection that that is far
from my mind. In this House I am neither for
the Judiciary nor for the Executive. The
Executive may go wrong. So, we in
Parliament have a right and a duty to see that
neither the Judiciary nor the Executive could
go beyond their spheres of activities. The very
fact that the Supreme Court has made the
judgement that everything is so biased does
not mean so. I do not hold that theory.
According to me. if there has been a certain
technical error in the selection of the Judges
for thirteen years, the Supreme Court should
have taken slightly more care to see

SHRI A. P. CHATTERJEE: This is not
according to the Constitution. He

1353—RS—7.

[9 DEC. 1966 ]

Amendment) Bill, 1966 5246

should not cast any reflection on the
Supreme Court.

SHRI C. D. PANDE: I am not casting any
reflection on the Supreme Court. No
Judgement anywhere is valid or is supposed
to be sound, unless it takes administrative
difficulties into account. A judgement is not a
theoretical thesis. It must have a bearing on
the administration of the country. For thirteen
years judgements have been delivered by
these Judges and if all these judgements go
wrong, then what happens to this country?
Where is the Government? There have been
two or three Governments. You may hold
them responsible, but they are not going to
provide life back. They are not going to pay
back the decree amount in respect of those
who have got their decrees. Therefore, my
submission is that this is the only course open
to the Government. The Government has con-
sulted the most eminent jurists in this country
and they have also advised them that there is
no other course. People ask: Why do you not
wait and why the U.P. Government should not
continue with this position? I know the
situation. The moment the judgement was
delivered on the 8th or 9th of August, they
came rushing to the Central Government.
They asked the Government here to amend
the Constitution as early as possible. In
September Mrs. Kripalani came here and
approached all the Members of Parliament.

SHRI BHUPESH GUPTA: What for did
she come?

SHRI C. D. PANDE: To ask the

Government. She came here I know.

SHRI BHUPESH GUPTA: She had fallen
out with Mr. C. B. Gupta.

SHRI C. D. PANDE: How do you know?
Do not be frivolous.

SHRI BHUPESH GUPTA: Prove it before
the House.

SHRI C. D. PANDE: How do you know?
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SHRI BHUPESH GUPTA: I know it
because she was in the Central Hall.

SHRI C. D. PANDE: You are a very
responsible person. Dy not be frivolous all
the time.

SHRI BHUPESH GUPTA: How do you
know?

SHRI C. D. PANDE: You are frivolous.
Then, there was no time to bring forward an
amending Bill. Now, for four months, of
course, we have been working under a
shadow. People say: Why do you worry? All
the judgments passed so far will be valid,
because they have the colour of authority. The
colour of authority is there, but only that
colour of authority is questioned. Mr. Arun
Prakash Chat-terjee said that according to the
High Court judgment, you cannot decide on a
collateral subject in this appeal. But if there
are any quo warranto petitions in some court,
what will be the position? They will say, who
are you to pass this Judgment? This is quo
warranto. They will say, you are a so-called
judge. This is a wrong judgment. The moment
this proceeding comest up, there is no court.
The Supreme Court has first to hold that this
man is good as any man in the street, as they
say. Therefore, do not be under the delusion
that your judgments will be valid because the3
have been passed by a competent judge who is
supposed to have done it in good faith and
who is supposed to be under the colour of
authority till that time. There are people
waiting +, question such decisions or
judgments. Therefore this delusion that these
judgments are sound is only for two or ihree
months. The moment they go to the Supreme
Court, they will be held to be invalid.
Therefore, we cannot take any risk where
millions of our people are involved.
Thousands of judgments are involved. If this
is allowed to happen, do you think the
Government will be able to face it? Do you
think that the Chief Minister, who has left that
place, is responsible? What are they to do? It
is the Government of India which ig
responsible. The people of i India ,re
responsible. If sny mistake

is committed, you can censure the Go-
vernment of India or the Government of U. P.,
but you cannot let down these litigants who
will suffer. Therefore, in my opinion, the only
course left is to pass this amendment. We
have had eighteen or nineteen amendments.
Let this be the twentieth amendment of the
Constitution. It is very painful, but it is a
'must’.

SHRI LOKANATH MISRA: Any number
of amendments you must get passed before
the next Lok Sabha.

SHRi C. D. PANDE: One more tomorrow.

BN fomawt (v w1w)
g guawafa agean, f aw
w1 dfaa 3w 3w ¥ fay 3@ ofw
AT AT £ WY W AW WIEaq §
dfaara 1 41 = g 7 ofaw "
& | feda =1 At wafr s fomm 2o
gferarR gy 2 afew S8 @Y T80 F Anr
agd afaw w1 £ A 9g1 A galeEr
& gfqur & faw & 1 wnfa & sfaam
Y a9 g0 a79 a9 g1 1 Afew agl a7
M g §owAT & wfafe o o=
Tga wfas guteT JE Z7 31 AW
2w w1 gwiw  fF owe ggi afeae
F qA & q1% &1 a7 F17 IAH qAIGA
o 7g Z, Tz T /A9 fEA owma
& Fr7o7 g1 AR T WA I9 THT I
far wfear @1 fmior far 47 39
¢ wfuai @ 7% i 5w o7 2 #faw
dfaam § @A ®79 ¥ OF 90T
o aE 97 wrdr @y 3 sl ®
foa o |aves g & I q® d=v
6 727 faammee 771 21 9= dfaam
#1 famion &1 w7 v 39 awm dfaem
#t frafer ofteg & 9% I § agq
frarz 3w gom ar 1 AR 39% gy
AT AT T 233, 234, 235 %W 236
& AT H AW F1 A9 a7z B wAefaai
WA FT WG| AT 233 F HAa
st &Y fgfemt & o § S gmom
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TarE v off IT AT ¥ AT aF AW
FT TW AE T 89 91 fF o=f &
frafm & @9u # ooirgfesg & fadr
Fret s#1e & Y€ qgr 29 A 3
wifed | afew wfqam # ora O am
o7 € a ¥ W T I aAE w7
a3 ¥ 7 39 FT 9g AT 37 4Y fF w7
AR 99 #T /T dwva fedr 7 fe
TFR & 7 wdT AR USfes A
ST grg wA & foy W aff faam
s | sfaam &% g 233(1) #
frrar gar 3 f5:

"Appointments of persons to be, and the
posting and promotion 01, district judges in
any State shall be made by the Governor of
the State in consultation with the High
Court exercising jurisdiction in relation to
such State."

T § @0 uF A o SeEr

'A person not already in the service of
the Union or of the State shrill only be
eligible to be appointed a district judge if
he has been for not less than seven years an
advocate or a pleader and is recommended
by the High Court for appointment."

"The control over district courts and
courts subordinate thereto including the
posting and promotion

a1 won fafieg &7 & @ oo &,
FAE WG HATHT § 1 OF AFR
% a2 of| i 5 qftwe e
¥ § 7T gy gwfa 3T & A 0w
971 & ag =afF o1 fF o axfade
# 7EY & faeg €9 I Tredz
IMT 21 29 ZMT & are # fret g7
ara 234 ®T 235 ¥ 9g W OF T
faaz w1 faug = Seg-tem ol
AT @I 235 U E:
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of, and the grant of leave to, persons
belonging to the judicial service of a State
and holding any post inferior to the post of
district judge shall be vested in tne High
Court but nothing in thig article shall be
construed as taking away from any such
person any right of appeal which he may
have under the law regulating the
conditions of his service or as authorising
the High Court to deal with him otherwise
than in accordance with the conditions of
his service prescribed under such law."

"Notwithstanding any judgment, decree
or order of any Court,—

TZ TN WeZ AY §HH § T FEW &
e 7 ft fog faw w9 awg-a9g q¢
waforr frlr o %1 gm S AR Ay
T Y FT TR F FT Afy-
FIT & 3AF 4% H G a0 @ AT
i o ey Zafeaw wHfor
faet o7 % wwer ST T wEH @
AT AHT & AT F oY qamr W@ &
HH g 233 (w) St wE 2
IqE AT

(a)(i) r.o appointment of any person
already in the judicial service of a State
or of any person who has been for not
less than seven years an advocate or a
pleader, io be a district judge in that
State, and

(ii) no posting, promotion or transfer
of any such person as

a1 Tt & O 9T JaaT geuafeqa
FA & foAd agi FFAHT W WT A9
mgi aF Ay 3w 21 afer—

d
istrict judge, . . .
"made at any time before the
commencement of the  Constitution
(Twentieth  Amendment) Act, 1966,

otherwise than in accordance with the
provisions of article 233 or article 235 shall
be deemed to be illegal or void or ever to
have become illegal or void by reason only
of the
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fact that such appointment, posting,
promotion 01 transfer was not made in
accordance with the said provisions;"

gdma, fAfea =1 8 0w 9w we
> oty ag ag & f& v f& gae g
fag o7 ==t F =wdr FdTaT fF wre
TAHT W A ur () 7 g EE
q17 TueTHeZ A arer (&) w7 2eq
¥ Ao ATl a1 §AEd: 9g A A
TFAT 47 5 39T 9= F Fw S w5
st e 81 T s i A & 9
frafe a1 &% & @ @ s
a1 for amr v, wrEA, wrare, e,
IAHT TAE TAAT 7T G qIT AL
FIAT TEW | T TG qA@E 71 (g
HAAT FI AT FHEAIE ISTAT GIAT
gafaq (&) &1 27 aF 477 91 q8
A% A1 WA 47 GRG Z1 aFar 4,
afsa (d7) & g (W) A TWE S
fear arar, 7g ZAT aww 7 fAT AT
T I TEE | AT agT Hoed 7
quy T A1 AT TG0 /T @1 Wil A%
gafa I 2 fF T 07 o
FET ZAT AT W@ 2 ZNIC fAE F
§2W F HAT AAT O Rgfa w1 AE-
WA A1 A | FH TH AT A AT
fF s owsife FEmE O e 8
Tt & AT IaET Afvw fAr 39 A
RYFE ZIET & | TOT AIT § GTCH FI1
7, o3 7 fafzw i a1, 327 91 oqar
#1, AT &I, THE WY, AT qT-73
ang fagEl 1z am A fawae §
f& @ azr 1 S a7 oA fesg
FI AT ATTANTA & | 2T & A1 FAg=d
e, it fefewe afvgz e 2, 3 4
qug AR 07 AT TAAar & A
SE F1wAfAd FIA @ F ) GEr
W § w7 94 & O w1 owww w6

FT AT #T AET 47 I FW Ug gUHT
7 {5 T7 T FT F75 AT ATAT AT
fe faa dotaw & gy 9T ¥ qF
ARAAE § wefesg v EmY
WO g1 T4, TAEY 7 7 g0 dfawe
¥ a7 WY o |qT N4 @ A faesa
UF TEd A g, TAEr d|r afoorw
qHAR F1 JeeT FY 7F § A qfouny 4
woeT A A AT &1 R W
wiHfesg & a1 H 999 agt 9 a6y
qHT 9T St T wafog #Fr af
IJF qx § F A FEw
Reforms of Judicial Adminislratki.,
Volume 1, Cnapter 129, page 69

damar 141 g % :

IAAT F1 AEN, o SIE wfeEw A% [
THF AL H ATAT ETT0 AT AATE #
AR@UARZ -

|

"The almost wuniversal chorus of
comment is that the selections are
unsatisfacioly and that they  have been
induced by executive influence. It has been
said that these selection appear to “ave
proceeded on no recognizable principle
and seem have been made on consideration
of political expediency or regional cr
communal strtUments."

"The Chief Minister now has a hand,
direct or indirect, in the matter of the
appointment to  t'i< High Court Bench,
rhe inevitable result, has been that the High
Cour appointments are not always ma on
merit but on extraneous consider ations of
i.r.mmunity, caste, polit.c\. affiliations.
ar,d likes and  dislike: have a free play.
This necessarily encourages canvassing
which, I an sorry to say, has become the
order of the day."

A1 T@T aF FT TFIT & IAA] #7717 2,
TAFN AT FIA & T T, TAATAA
T ag areon 21 a1 fEfesr g ar =
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F A T § I v A & A
WY, srat &1 7 Qur v qroiegfer
1 TCH & IO AT Frforer w7 97 Gy
2 fs s warfag fFar g | @t @
7@ & dfau # wa & W gEA
T T wAt w1 foar fgie g
AR 9T < &1 7% §, 7g Sfaq Fror
¢t &, v 3w fagea oot &7 dfesvm
A & for aeva fear s, o s
TE §A% T qO G, O B arat
9T gfq dMaT A4 77, FTifF T
F Al ¥ 5 FF B Afar 7% are
21 7Y &, A | I IT AT AT
Tafadi #1 gEed & fqr aroa
FIEEIEINT & qATHER AXAAET AT
@ IR A Fiedregee Sfaad # qw arw
Y, q1 AT ALY, T T AT FZAT J1AM 7
WX W TFRX F qqHAT AT G A
Fiedequa ¥ gfT I gF qrET AT
TAAT & GRA ¥ § IH WIEAT FT #1470
at fafrer aga ag #efiwifa =)
ARAY 1 Time bell n'ugs.)fl’ Tafaat 99T
SR g1 AL W JAQAT FIATAT TAX
% =17 %X % a1 7 F¢ Afda 9 qfagi
# 3F FA & faqr wR W1 3w
YT AT |%AT 9T 7 WHEHZ  FY
a1 (1) Y wravwar Ag €7 1 g
g ot qw f IR BIF T
e (§1) o€ foau% g f& o
fedft, wrdd, ootz 4w &4 add,
oy At fadY WoTT ¥ 97 T 91 9%y
a1 f& w1 #d SfE g Afea
FY Y, 77 A w1 wdw fagfeai a1
9 FTAT & T WAEHE FAT Fied)-
Zqua ¥, ag g wona § e ae A
e & & |

€7 WEKT R qATY AHAEHE HI AT
nqr § 3% g¥ fadw 7 §
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SHRI SURiSiH J. DESAI: Madam Deputy
Chairman. 1 rise to support fully and
completely this Constitutor; Amendment Bill
so ably moved by the hon. Law Iviinister.
This  is an essential and necessary piece of
legislation. ~ But, unfortunately ; some con-
troversy seems |0 have been imported into it, a
lot of politics also, and so many extraneous
considerations have also crept into the
matter.  For instance, it *s said that because
the son of a certain high personage in UP has
been involved these irregular appointments are
validated. It is also soid, and the question is
also posed, aoout the independence pf the
Judicialy. Now, all these sie extraneous
and irrelevant considerations. The question
before the House is whether the vast body of
judgments, writes orders and sentences passed
by the judicial officers in whose appointment a
technical flaw has now been found,
whether this body of judgments, eic. has to be
upheld or has to be struck down. That is the
crux of the whole matter. Now the question
is, if this vast body of judgments, etc. is struck
down, an insurmountable difficulty will
arise because it is not merely a question of the
appointment of a few judges or the validation
of  tho”e appointments, but the question is,
so many properties have passed  hands, so
many rights have been transferred and so many
people have suffered imprisonment;
people  have Dbeen hanged also. Now,
no  Government worth its name can do any
other thing but to validate all these
judgments, orders, writs, passed by the
judicial officers. It is a simple matter which
can be understood by anybody. But ft is said
that the Constitution should not b, amended
in a flippant manner. It is a strange argument
also. Some people from the Opposition have
sari that it is not an amendment of  the
Constitution at all. These are all irrelevant
arguments.

The history of the case is well known to the
House and I need not narrate it again. In
1953, the UP Government passed the Higher
Jidi-
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Under these Rules, judges had been appointed
by a Committee of two Judges and one judicial
officer, and the recommendations of this
Committee were passed through the High
Court. Even the Supreme Court in its
judgment says "with the approval of the High
Court". And the appointments were made.
Now, the Supreme Court found that these
appointments were not in keeping with article
233(1) of the Constitution, that is, that these
appointments were not actually made by the
Governor in consultation with the High Court.
That is why the Supreme Court held that the
UP Higher Judicial Service Rules to be
constitutionally void and the appointments
made under them are illegal. Now, the
question is as to the irregularity of the
appointments and judgments after the 8th
August, 1966 when this judgment was
pronounced. The question is what would
happen to the vast body of judgments, writs
and orders which were passed before the 8th
August, 1966. Some h°n. Members of the
Opposition have quoted two cases of the
Calcutta High Court also; the case of Mr.
Justice Ramachandran of the Madras High
Court was also quoted at times. But these
cases, lot me point out, never came in an
appeal before the Supreme Court these were
decided by the Calcutta High Court and the
Madras High Court. They never came in
appeal before the Supreme Court. The relevant
judgment which is to the point here is what
was decided by the Supreme Court in the case
of Mr. J. M. Mitter, which has been cited by
the hon. Law Minister also, and there the
Supreme Court clearly states:

"If the decision of th. President goes
against the date of birth given by the
appellant, a serious situation may arise
because the cases which the said Judge
might determine in the meantime would
have to be reheard, for the disability
imposed by the Constitution when it
provides that a judge cannot act as a judge

Amendment) Bill, 1966 5256

after he attains the age of superannuation
will introduce a constitutional invalidity in
the decisions of the judge."

This is the relevant point, this h the crux of
the matter that in the present case also the
appointment of these judges invite a
constitutional invalidity. That is why these
appointments have got to be regularised and
the body of judgments, etc. which they had
passed also have got to he upheld by law.

Another point that has been raised is
whether when this matter is sub judice,
Parliament can pass any legislation or not.
This is also a very strange argument because
those who have studied the British
constitutional practice must have come across
the doctrine that Parliament is supreme and
Parliament can do anything except to make a
woman into a man and a man into a woman.

SHRI BHUPESH GUPTA: That also?
Then may, I ay that Mr. Suresh Desai is for
all practical purposes a woman?

SHRI SURESH J. DESAI: I can change
you into a woman also. Then the House will
be happier.

THE DEPUTY CHAIRMAN: Please
continue.

SHRI SURESH J. DESAI: That iu the
British practice, and that is the practice which
we have also beoi following that
Parliament is supreme. And this  argument
of  being sub judice is very strange.
Suppose then is some provision in the
Crimina Procedure Code or the Civil
Procedurt Code and if it is challenged in  thi
High Court, then would you say tha
Parliament should not legislate anything in
any manner?  That is thei doctrine.
Parliament has got a right to amend any law
ortopass  any legislation whenever it likes.
So, this question about its being sub-judice i:
also irrelevant.
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Then the question arose as to whose
mistake it has been. Well, there has been no
mistake. After all, it is a question of the
interpretation of the law. When the UP
Higher Judicial Service .

SHRI LOKANATH MISRA': In the case of
Mr. Biju Patnaik when it was sub judice, it
was irrelevant to mention.

SHRI SURESH J. DESALI: I can appreciate
the fact that whenever Mr. Lokanath Misra
speaks, he brings in Mr. Biju Patnaik into the
picture. That is also not relevant.

It is not a question of a mistake, it is a
question of what constitutes 'in consultation
with the High Court'. It is whether the
recommendation of the Committee which
went through the High Court for the approval
of ihe High Court amounted to a consultation
or not. It is a matter of interpretation. Now,
the Supreme Court has laid down new rules
for the appointment of judicial officers and all
the appointments henceforward in all the
States will be made according to those rules
and it is not merely a question of UP. There
are many other States, these have been
irregularities in Mysore, in Rajasthan. All
these are sought to be validated by this Bill.
So, the question does not arise whether there
has been a deliberate mistake and whether
deliberately an illegal act has been committed
or not. That is not very relevant.

With these words, madam, I completely
support the Bill and the hon. Law Minister
has not only given a complete exposition, a
detailed exposition of the law involved, but
also the gravity of the situation that would
arise it' t.h\s Bill is not passed.

With these words, I commend the Bill.

PANDIT S. S. N. TANKHA: Madam
Deputy Chairman, I am one of those who
agrees entirely with the view that the
Constitution should not be

[9 DEC. 1966 ]
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lightly interfered with and amended. But all
the same, the question is whether the
present amendment is of that character.
The Constitution should certainly be
amended where the public interest demands
it or where social justice = demands it and in
ali such cases ther, is no bar to its being
amended, even if it has to be amended a
hundred times or so, so long as it adheres
to the principle that the change will bring in
either better social laws or better social
justice or bettei administration in tha country.
Now, Madam, for the proper appreciation of
the action which the Government proposes to
take by amending the Constitution, it
is essential to clearly understand  what has
really happened. It is not as if things were
going chaotic in the State of U.P. from the
time we become independent and they are
now being put right or that the defects are
being cured now. It is nothing of the kind.
What happened, Madam, was that
appointment of High Court Judges, as you
know, is made under article 217, But this
amendment which we are considering
primarily refers to the appointment of
District Judges  and their posting etc. The
matter is covered under article 309. It was
because of the provision of article 309 that this
step was taken by the Government in U.P.
The proviso to article 309 mentions as
follows:—

"Provided that it shall be competent for
the President or such person as he may
direct in the case of services and posts in
connection with the affairs of the Union,
and for the Governor of a State or such
person as he may direct in the case of
services and posts in connection with the
affairs of the State, t0 make rules regulating
the recruitment, and the conditions of
service of persons appointed, to such
services and posts until provision in that
behalf is made by or under an act of the
appropriate Legislature under this article,
and any rules so made shall have effect
subject to the provisions of any such Act."
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Now no Act was passed on the subject in the
State but because of the wordings of the above
proviso it was considered that a committee of
persons could be appointed by the Governor
which could act for him to recruit District
Judges and for other matters connected with
those posts and as such a Committee was
appointed by the Government of U.P. in 1953.
in that Committee—it is very important to
note—two High Court Judges were appointed.
The Legal Remembrancer was the third
person among the members. The Legal
Remembrancer, as you know, Madam, is a
person who on his next promotion usually
becomes a High Court Judge. And as such the
Committee is practically a composition of
three High Court Judges who made these
appointments and transfers of the District
Court Judges.

SHRI BHUPESH GUPTA: Either 9 High
Court Judge or not a High Court Judge. No
practical business.

PANDIT S. S. N. TANKHA: Two were
already High Court Judges.

THE DEPUTY CHAIRMAN: Mr. Tankha,
you have very limited time.

PANDIT S. S. N. TANKHA: This
Committee recommended for ~j\e
appointment of these Judges and for their
transfers etc. It is not as if the High Court was
ignored by anybody. The recommendations
went to the full High Court. The High Court
duly considered them and after acceptance of
the same forwarded them to the Governor who
made the appointments on the basis of these
recommendations. Now where is the question
of saying that some politics was imported into
this or some othe, things wore imported, or it
was meant to bypass the High Court? Not at
all. The High Court did not object to the
appointment of the Committee or its recom-
mendations. Had this been so, it could
mention to the Governor that this was not
what they contemplated.

or what the Constitution contemplated but
that something else was beimi done and that
h, was doing something not authorized under
the Constitution.

st awArOuw ;o AFAT T AT
wifew gaTE o1 |

PANDIT S. S. N. TANKHA: All along it
has been understood in the State of U.P. that
the appointments were being properly made.
No question arose at any time. It is not true
tnai people in the State began to think that the
appointments were being made on party lines
and, since there was a quarrel between those
carrying on tne administration each section of
them was exerting pressure and exercising
undue influence on the Governor and,
therefore, these wrong appointments have
been made which are now being validated by
the Law Minister. Nothing of the kind, has
happened, I might assure the House.

And then I might also inform you that this
was at a time when Pandit Pant was at the
head of the administration in U.P.

SHRI M. N. KAUL: Who was the Chief
Justice at that time?

PANDIT S. S. N. TANKHA: I do not
remember.

oft TrRETOE : JTAAET, SAET WY
AEHT FACAT_TAT § HIT AT 7G4 AT
g1
PANDIT S. S. N. TANKHA: This,
allegation also I refute. The Chief Justice's son
is not in question in this. That affair ended
long ago. And, therefore, to bring in that name

and say that wrongly appointed persons are
being validated is absolutely incorrect

SHRI BHUPESH GUPTA: That was
validated.

PANDIT S. S. N. TANKHA: Somehow or
the other it was considered



5261

valid or was validated. Now the question
arises that since 1953 these Judges, who have
been appointed at the instance of this
Committee, and who have been working all
along, have carried on their functions from
day to day, and in the course of their
functioning they must have delivered
hundreds and thousands of judgements, in
consequence of which certain things have
followed. Now, are we to set aside all these
things and say that all those persons who
were appointed since 1953 or 1954 were
wrongly appointed to their posts and,
therefore, the judgements delivered by them
should be declared as void?

Constitution (Twentieth

SHRI LOKANATH MISRA: Why should
you anticipate that they would be set aside? It
is still pending in a court.

PANDIT S. S. N. TANKHA: Since 1953.
My dear friend, just consider this. How can
we take that risk? Can the Government at all
take that risk?

ot TWATEN . FT T AY o
aqTE |

THE DEPUTY CHAIRMAN:
continue, Mr. Tankha.

You '

PANDIT S. S. N. TANKHA: My friend
says, let us bring in new legislation to
validate  their  judgements but not
appointments of these persons. May I ask him
what wrong have these persons committed?

ot T a® S 2,
FAGIIERT §, TS WA A 2

PANDIT S. S. N. TANKHA: No, certainly
not. There is no Bhai Bhatijavad involved in
this. ,

SHRI RAJNARAIN: I know your Law
Minister, I know your Chief Minister and I
know your Prime Minister.

PANDIT S. S.N. TANKHA: This is
only trying to bring a had name to the
administration. My friend, Mr. Gupta, for

when I have °
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great respect, said that Mrs. Kripalani had
come here to fight and quarrel with Mr. C. B.
Gupta, the ex-Chief Minister of U.P.

SHRI BHUPESH GUPTA: Yes, she has
been coming here again and again every
other day.

PANDIT S. S. N. TANKHA: Yes, she did
come here. But she came to explain matters to
the Government and the Prime Minister about
the state of affairs which had been created
because of the judgement. She suggested to
them to undertake this legislation; otherwise
many things would become uncertain in the
State.

st Toroaw ¢ 99 = faAT A
qedt &7 a6y Ot aenfy F g ¥ fr

i 71 Ty avfafraa s &)
sft siwne fast - e w1 GrEE
aifafras 2 3

«ft TrorTeTaw: ST FifeEgAs
TEr g W § W wdt A%
W#,MJWWWl

PANDIT S. S. N. TANKHA: Therefore,
Madam, the main question that arises is
whether or not the appointments and transfers
suggested by the appointed Committee to the
High Court were to be considered as
consultation v/ith the High Court as
contemplated under article 233(1).

Now, Madam, with the little knowledge of
law that I have and with my feelings on the
situation as has been created I am of the view
that the Supreme Court, for which I have the
highest respect and which certainly is the
highest legal authority in the land and the best
judge to interpret law, has created a very
serious situation by giving this judgement. |
cannot say anything else but that it has been
very harsh in giving the judgment and
unmindful of the consequences that would
follow from it because after all the people
who have been



5263 constitution (Twentieth [ RAJYA SABHA Amendment) Bill, 1966 5264

[Pandit S. S. N. Tankha.]

appointed have not done any wrong. This was
a Committee constituted by the Government
and the High Court has been closely in touch
with it all along from 1953 onWards. If the
High Court  did not approve of the Com-
mittee, how is it then that it had tolerated the
Committee and the appointments made by that
Committee all along? In these
circumstances, to say that the actions of  the
Committee that were invalid and that they had
not acted under article 233 (1) is not perhaps
correct. However, it is a view taken by the
highest court of appeal and nobody can
question it and  as such we have to abide by
its decision. Therefore, Madam, what was the
course left fop the Government to adopt? The
only course left for the Government,
therefore, was to bring forward this legislation
in order to protect the persons who have been
appointed on the basis of the
recommendations of the Committee and who
possessed the necessary qualifications. That
is to say that the recruits, if they  were
recruited from the Bar, possessed the 10 years'
qualification as an advocate, and if they were
from the judicial service then too they have
completed at least 7 years, judicial service
and thus alone could they have been properly
appointed. But they  should have fulfilled
all the qualifications required, And it is
only such appointments of judges that are
meant to be validated under this Bill. The
others who have been considered by the
State Government as not to have the required
qualifications, their appointments will not be
validated but they will be sent back to the
judicial line. Of course, they cannot be made
High Court Judges if they do not possess the
necessary qualifications. Therefore, 1 do
not see why any objection should be taken to
the method or rather the step which the
honble. Minister has taken. With these words,
I strongly support the measure.

SHRI BHUPESH GUPTA: It was very
interesting to hear Mr. Tankha, a learned
man but gone wrong in the

Congress Party. He said that th Legal
Remembrancer was practically a High Court
Judge because he is next to the High Court
Judge. Can we have a category 'practically ,
Member of Parliament' because one had been
defeated in some election and now the
Congress High Command might think of
sending him to the Rajya Sabha? No, you
cannot. Can you think that Prince Charles is
practically the Sovereign of England? No,
although he will take the Crown. Therefore, I
think such infantile utterances should not be
made by so knowledgeable a man as Mr.
Tankha but then he belongs to the Congress
Party.

As far as the Bill is concern when I heard
the Congress friends speaking, they did not
seem to be ashamed of the manner in which
their Chief Minister and the executive are
running the administration of the country and
even handling matters which belong to the
judiciary. They should at least be ashamed of
it. I am not interested in Shrimati Such.
Kripalani's coming here. She i a variety of
reasons for coming hen I agree, but that does
not settle the problem. She may or may not
have come to expedite the enactment of this
Bill. She may have come for certain other
reasons or may not have come for certain
other things but the U.P. Government has put
into effect certain U.P. Higher Judicial
Services Rules and these are against the cons-
titution.

SHRI S. S. N. TANKHA: They ; not.
They are in conformity with I Constitution. I
had pointed that out earlier.

SHRI BHUPESH GUPTA: This a
constitutional provision. It now held by the
Supreme Court that the appointments were
illegal.  That is why we are called upon to
legal the illegal acts on the part of the U.P.
Government.
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SHRI A. p. CHATTERIJEE: The Supreme
Court has also held that those rules are ultra
vires.

SHRI BHUPESH GUPTA: Very often we
are called upon to legalise the illegal acts of
the Government. Now these were done by the
Government it is an executive act and not a
judicial act. It is an executive act and the
Governor acts on the advice of the Council of
Ministers. Technically and constitutionally
speaking, the Council of Ministers is
responsible for the mess it has created ,nd yet
not a word of condemnation comes from the
opposite side against the U.P. Government. Is
it because the U.P. Government is managed
by your party? If that is so, then I would say
that you are putting partisan interest above the
interest of the Constitution.

SHRI S. S. N. TANKHA: Certainly not.

SHRI BHUPESH GUPTA: You are putting
a sense of prestige and your own community,
whatever it is, the Congress Party and so on,
above the requirements of the principle of the
Constitution. I could have understood the
Minister beginning his speech by expressing
regret that the U.P. administration behaved in
this unconstitutional and illegal manner.
Instead of doing that, he was entering into a
rigmarole of all kinds as if we are a Full
Bench of the Supreme Court or the High
Court. I can tell you that we are men of
common clay. We are not judges either in a
District Court or a High Court or the Supreme
Court. We should be told why the U.P. Gov-
ernment behaved in this manner and even
after the matter has been declared illegal, kept
the appointments instead of annulling them.
We should be told about that. Now you have a
Government here. It is its characteristic in
every thing and almost every thing it is
mismanaging. It is the universal characteristic
of the Government. Nothing it touches,
nothing that this Government of incompetent
people touches Is not mismanaged. There-

fore, we are not surprised but at least for
courtesy's sake we expected the Minister
piloting this Bill to tender an apology to the
Parliament and the nation for this gross
mismanagement of affairs and Mr. Tankha
tells us that the Supreme Court has been very
harsh. Should the Supreme Court sprinkle
rose water on you because you have done an
illegal act? What should the Supreme Court
do? Should they put you in a bed of roses so
that you could comfortably enjoy? The
Supreme Court should pass strictures against
you. In fact the Supreme Court has been very
kind to you. The Supreme Court should pass
strong  strictures against this  utterly
incompetent mismanaging Government. If
anything the Supreme Court is guilty of
showing great liberality towards you rather
than being harsh. Therefore you need not be
upset by it, Mr. Tankha.

SHRI S. S. N. TANKHA: I said that the
Supreme Court judgement will work hardship
on the persons in question.

SHRI BHUPESH GUPTA: This
Government passes a law under the
emergency which it has not the competence
to pass. There sits the eminent jurist to-day
who pointed out that the D.I.R. particularly
that clause which we passed, Parliament did
not have the authority to pass and that it
would be challenged after the emergency is
over and we will have to pay compensation.
That is why he brought another Constitution
(Amendment) Bill to legalise the illegal
detention of people. That is your habit.
Therefore, if it were merely a question of
legalising certain difficulties in the way
because of judgments, decrees and so on, as
the Statement of Objects and Reasons says,
we could have done that, if necessary by
amending the Constitution hut what we are
doing here is, in addition to that we are
legalising the illegal ap-
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ointments. The appointments are legal
and these illegal appointments e are called

upon to legalise by mending the
Constitution. ~ What does 1 show? It
shows  that the ruling >arty is thinking itself

as above the Constitution. If the Constitution
serves he ruling party, well, it is good. If the
Supreme Court is in line  with the thinking
and ideas of the ruling party and the ways of
the ruling party, it is good. If the Supreme
Court's finding goes against the rulings party,
if the Constitution comes in the way of the
ruling party's carrying on its administration in
an arbitrary manner, then the Constitution has
to yield to the ruling party and it is
amended.  The Supreme Court is double 1
crossed by amending the Constitution.
This is Government we have. That is why |
criticise it. This Uttar Pradesh affair is not a
simple thing. It is an amazing thing.  These
people donot  even know the real position.
This article of our Constitution clearly says:
4 p.M.

"Appointments of persons to be, and the
posting and promotion of, district judges in
any State shall be made by the Governor of
the State in consultation with the High
Court exercising jurisdiction in relation to
such State."

So it is to be in consultation with the High
Court. Anyone would have known this when
he advised the Governor and when this
extraneous element was introduced. You have
put such legal liminaries as Secretaries and
they ought to know what is in the Constitution
regarding consulting the High Court. But they
are stupid people, ignorant people, illiterate
people, speaking from the point of view of
constitutiional law. Suppose there is a law
that in certain matters we have to consult the
State Legislature and in some State Legisla-
ture some strangers are brought in and they
are there when the consultation takes place.
Would that consultation be treated as legal
and valid? No, it is not, because strangers
were introduced and that Assem-

bly was not an Assembly. It ceased to be the
State Assembly, whether it is the U.P. with
420 persons or somewhere else. It would not
be valid and, therefore they should have
understood it.

And Madam Deputy Chairman there is as
Head of the Governmen< in that State,
Shrimati Sucheta Kri-palani who, I am sorry,
is a Bengali
lady,

THE DEPUTY CHAIRMAN: Do not
mention names.

SHRI BHUPESH GUPTA: All right T will
say the Chief Minister. But it is a feminine
name and so sweet to mention. The Chief
Minister of Uttar Pradesh who has been
imported from West Bengal, she—I have to
say "she", I cannot say "he"—is making a
mess of the whole thing. The U.P.
Government, Madam, is a mismanaged
kitchen. It is a mismanaged kitchen in every
sense of the term. You see what they do with
the question of the government employees
there. So it is mismanagement everywhere.
Now, we do not know who these 15
gentlemen are. Suppose you do not confirm
these appointments, suppose you did not made
these illegal appointments legal, nothing
would have loeen lost. There are other
persons who can come up and fill their places.
So they need not have done this. I am not
concerned whether the son or son-in-law of
anybody is involved there. My submission is
that nothing happens in Uttar Pradesh without
nepotism. That is a fundamental presumption.
If anything happens, then there must be
nepotism in it. That is the very first
presumption as far as Uttar Pradesh is
concerned. It is for them to rebut me and say
that there is n© nepotism. I say it is the same
whether it is the Court or the University or
colleges or elsewhere.

SHRI RAJNARAIN: As far as the U.P.
Government is concerned.

SHRI BHUPESH GUPTA: Yes, I do not
charge my hon. friend Rajnarain with
nepotism. How can 1 do that?
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He is my colleague and fellow-fighter. When I
say Uttar Pradesh I mean the Government of
Uttar Pradesh. It is one factional crowd called
the Council of Ministers, the so-called
Council of Ministers Or euphemistically
called Council of Ministers. Therefore, this
thing they have done. Those who have been
hanged, we cannot get them back. May be,
they themselves would not like to come
because of this kind of regime of the
Congress. Som, of us would like to get hanged
now rather than be in this regime. Therefore, I
am not saying anything about them. But these
judgments and other things have taken place.
We do not know what are the implications of
this on them. Assuming that they are not good,
anyhow we cannot do anything about them for
the present. But I would have liked the
judgments to be gone into. Even if the
proceedings do not take place again every
judgment can be gone into so that you can tell
the nation that you have looked into the
judgments given by the illegitimate children
of the judiciary. Legitimacy is a bourgeois
proposition and I am, therefore, not making a
big point about it. "We are living in a
bourgeois society where judges are appointed
in this manner and it is precisely to see that
the judgments have not been vitiated by any
extraneous considerations that I suggest this.
There have been appointments and transfers.
Transfers have taken place. Everybody knows
that in Uttar Pradesh transfers take place
according to factional fluctuations. There are
two or three factions functioning in Uttar
Pradesh, at Lucknow and transfers depend
very much on which faction is dominating. If
you do not like a man, he goes to Bara Banki
or Ghazipur or Musaffar-nagar, depending on
the faction that is there dominant. I do not
know what has happened. After all, they are
quarrelling openly.

institution (Twentieth

PANDIT S. S. N. TANKHA: The Supreme
Court has not held that the appointments are
bad on the ground that you are mentioning,
Mr. Gupta, certainly not.
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SHRI BHUPESH GUPTA: I say the whole
thing is wrong, wrong from beginning to end.
First of all their dealings with the people are
wrong. The main problem today is not the
tinkering with the Constitution. I ,m for re-
writing the Constitution. Why amend it? I
should like a Constitution which would have
proportional representation so that those
gentlemen cannot sit in seats of authority a"d
power. Having got a minority of votes they
cannot occupy majority seats on that side. That
is not the point. The point here i.s whether the
Constitution should be amended in this manner
for legalising the dereliction of duty on the part
of the Uttar Pradesh Government, for giving
sanction to something for which the
Government should be castigated, condemned
and criticised very strongly and if possible
punished. I can wunderstand if the U.P.
Government had been turned out °f office over
this illegal act of the Congress party. But the
Government which behaves in this illegal and
horrible manner is not turned out of office. If I
had seen that Government turned out, I would
have welcomed it. That would have shown that
there was sincerity. But those people remain
where they were and they will still be there
carrying on their illegal acts. That is my com-
plaint in this connection. Thi is an executive
act. I will tell Parliament again ,nd again that it
was Mr. Setal-vad who made one of the finest
judicial utterances of our times when he said
that this Government is tending to become a
constitutional  dictatorship. He will be
remembered for generations and generations
for this great utterance courageously and
valiantly made. I give him three cheers on
behalf of the nation for the manner in which he
sl?oke out. He said that the Congress

Government of India was using power

in such a manner that the Government was
tending, to becom. a constitutional
dictatorship. Here we find another example of
an act of constitutional dictatorship. It is all
chaos, confusion, crisis and clash, in ideas,

thoughts, ways and behaviour.
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Madam Deputy Chairman, the Uttar
Pradesh once gave us very eminent people,
in political life, in literature and even in
science and other spheres of life. But today
Uttar Pradesh is only a factional, quarrelling
place. Shri C. B. Gupta and his sixty lakhs
you know.

THE DEPUTY CHAIRMAN: Again I
have to tell you you should not bring in
names.

SHRI BHUPESH GUPTA: All right. I
shall say the former Chief Minister and Rs.
65 lakhs.

Therefore, I say we are opposed to this
measure. We are opposed not because
something is said here but we are opposed to
the whole spirit, the manner and the approach
of the Government. This Government treats
Parliament as if we are at their bidding.
Because they have a two-thirds majority they
seem to think that they can violet and trample
under foot the Constitution of the country.
Having been chastised, criticised and called
to account by the Supreme Court they come
here to have a constitutional amendment so
that they can double-cross the Supreme
Court. I say these constitutional double-
crossers should be called to account and
denounced by the nation and hence my strong
criticism. These gentlemen wh, are in-
competent as Ministers, who are violators of
the Constitution, who are the traducers of
good, normal public life in our country want
Parliament to be ready at their command so
that they can do whatever they like including
violating the Constitution and then mobilise
their brute majority in thi; House to pass such
measures as this Bill. Madam, I oppose the
Bill.

Thank: you very much.

SHRI M. N. KAUL: Madam Deputy
Chairman, I feel that the Government should
have put  forward ] their case more boldly
than they Ihave done. The vehemence of
the I

attack on it is not justified. This is not one of
the cases in which you can say that the view
that was taken by the Government was
patently wrong. As one great Judge of the
Supreme Court of the United States has said
the judgments of the Supreme Court may be
fallible. The importance that attaches to a
judgment of the Supreme Court is because of
its finality; the judgment may be right, it may
be wrong. I have known of eminent text-book
writers on legal matters saying that a certain
view taken by the House of Lords was wrong
and the House of Lords may in due course
reverse that view. There is no presumption that
because the view of the Government has not
been upheld by the Supreme Court that view is
patently wrong. So I. think it would have been
better if the Government had come forward
ind said as Pandit Nehru once said in Lok
Sabha, "Although the Supreme Court has
reversed our view I still feel that our view is
correct but I bow to their judgment." That is
the approach that the Government should have
taken. The Government should have struck a
firmer note that the view that they had taken
was the correct view and the Supreme Court
had taken a different view but under the
Constitution the judgment of the Supreme
Court is final and it is for that reason that they
are bringing forward this amendment, and
because the judgment is final there is no other
way of doing it. I think this is not one of the
cases in which one can build up a political
attack against the Government.

SHRI G. S. PATHAK: Madam . . .

SHRI BHUPESH GUPTA: The boy on the
burning deck.

SHRI G. S. PATHAK: . . .a suggestion has
been made that the President should make a
reference to the Supreme Court. This is
wholly out of place. "What will the Supreme
Court do if the question is framed and
referred toit? The Supreme
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Court will sav, 'Wo. have already decided it;
is there any new question, which is a
complicated question and which we have not
decided? It is an identical question which we
have already decided and, therefore, we re-
fuse to answer this reference.' They have got
the power to refuse to answer a reference in
case they find that the reference was
unnecessary.

There was another suggestion, namely, to
refer the Bill to a Select Committee. The
question is, what will the Select Committee
do? What is the complicated question which
the Select Committee has got to answer?
This, 1 submit, is calculated to delay the
passing of this Bill.

Then, Madam, it was said that the
appointments need not be validated because
the Constitution is not meant to validate
actions. You will find that actions have been
validated under article 3IB. Parliament has
the power to amend the Constitution to
validate Acts, to validate everything that has
been done in the name of judgment or even a
statutory enactment. Therefore, Madam, it is
not correct to say that this amendment of the
Constitution is unjustified.

It was also said: why validate the
appointments, validate only the judgments.
The answer is obvious. What will happen to
the judgments of the present Judges whose
appointment has been declared illegal under
the judgement of the Supreme Court, after the
passing of this Bill and fifter the 8th August?
Unless their appointments are legal, their
judgments will always remain illegal. So the
appointments will have to be validated.
Therefore, it is not merely a question of
validating judgments delivered prior to 8th
August but it is also a question of validating
their actions after the 8th of August and this
cannot be done unless you validate their
appointments.

Mr. Chatterjee mentioned the judgment of
Sir Ashutosh Mukerjee. I repeatedly said in
my opening remarks that there is a
distinction
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between the judgment pronounced at a time
when the illegality is not exposed, when it is
not known whether the appointment is legal
or not, and the judgments delivered after it is
known. He has cited a case which referred to
that aspect and I pointed that out very clearly
from the judgment of the Full Bench of the
Allahabad High Court. Until the defect is
exposed it is a controversial question whether
a judgment pronounced by a de facto Judge
under colour of office is valid or not. But this
question does not arise in the case of
judgments delivered after the 8th August and
all those judgments which relate to this
question are irrelevant. After the illegality
was exposed on the 8th August everybody
knew that these Judges were illegally
appointed and they could not pronounce judg-
ments at any time thereafter unless there was
validation of their appointments. This
distinction is missed in the speeches of the
Opposition.

Madam, I do not want to delay this debate.
I submit that all the points are quite clear
before the House and I hope the House will
pass the motion.

THE DEPUTY CHAIRMAN: I will put
the amendment of Shri M. P. Shukla to vote.

SHRI M. P. SHUKLA: Madam, 1 would
like to withdraw my motion.

THE DEPUTY CHAIRMAN: Has he
leave of the House to withdraw his
amendment?

SOME HON. MEMBERS: No.

THE DEPUTY CHAIRMAN:
question is:

The

1. "That the Bill further to amend the
Constitution of India, as passed by the Lok
Sabha, be referred to a Select Committee
of the Rajya Sabha consisting of the
following members, namely:—

Shri G. S. Pathak, Shri P.
N. Sapru,
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[The Deputy Chairman.] Diwan Chaman (The House divided)
Lall, Shri B. K. P. Sinha, Shri Lokanath THE DEPUTY CHAIRMAN; Ayes— 141;
Misra, Shri Bhupesh Gupta, Shri V. M. | Noes—11.
Chordia, Kumari Shanta Vasisht, Shri
Mulka Govinda Reddy, and Shri M. P.
Shukla. Abdul Shakoor, Moulana.

Abraham, Shri P.

with instructions to report by  the first day | Ahmad, Shri Syed.
of the next session."

AYES—141

Ammanna Raja, Shrimati C.

The motion was negatived. Anand Chand, Shri.
Anandan, Shri T. V.

THE DEPUTY  CHAIRMAN:  The | Anis Kidwai, Shrimati.
question is: Annapurna Devi Thimmareddy,
Shrimati.

2. "That the Bill further to amend the Ansari, Shri Hayatullah.
Constitution of India, as passed by the Lok Arora, Shri Arjun.
Sabha, be r_eferred to a Selgct_Committee Asthana, Shri L. D.
of the Rajya Sabha consisting of the .

Baharul Islam, Shri.

following members, namely:—
Bhatt, Shri Nand Kishore.

Shri  G. Murahari, Bobdey, Shri S. B.

Shri Atal Bihari Vajpayee, Chagla, Shri M. C.

Shri A. D. Mani, Chaman Lall, Diwan.
Shri Mulka Govinda Reddy. Chandra Shekhar, Shri.
Shri A. P. Chatterjee, Chandrasekhar, Dr. S.
Shri Lokanath Misra, Chavda, Shri K. S.

Shri Bhupesh Gupta, Chengalvaroyan, Shri T.
Shri Chitta Basu, Chetia, Shrl P.

Shri B.N. Mandal, woA Das, Shri L. N.

Dasgupta, Shri T. M.
Dass, Shri Mahabir.

with  instructions to report within a | Desai, Shri Khandubhai K.

Shri Rajnarain,

week." Desai, Shri Suresh J.
Devaki Gopidas, Shrimati.
The motion was negatived. Dharam Prakash, Dr.

Dharia, Shri M. M.
THE DEPUTY CHAIRMAN:  The | Doogar, ShriR.S.
question is: Ghose, Shri Surendra Mohan.

Gilbert, Shri A. C.
"That the Bill further to amend the | Gujral, Shril. K.
Constitution of India, as passed by the Lok

Sabha, be taken into consideration." Gurupada Swamy, Shri M. S.

Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakati, Shri R. N.

Kathju, Shri P. N.

Kaul, Shri M. N.
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™ | Mw~, AH
Khan, Shri Akbar All.
e - AT »V,I

Khan, Shri M. Ajmal.

S,
Khaitan, Shri R. P.

by« €y, ligl
Kothari, Shri Shantilal.

[ VAN
Koya. Shri Palat Kunhi.
» oo
Krishan Kant, Shri.
oI,N-R T

Kulkarm, Shri B. 1.

, .TW 1,
Kurre, Shri Dayaldas.

T, ,»T«,,1 Qhr-imati
Lalitha (Rajagopalan), bnrimau.

-, TT * cu,.;
Mahammed Haneef, Shu.
, .~ cue -a Vv

Mahanti, Shri B. K.
Mallik, Shri D. C.
MaUikarjunudu, Shri K. P.

s s o ms T,, /Mrz~i
Mangladevi Talwar, Dr. (Mis]J
Mary Naidu, Miss.

Mehta, Shri Asoka.
Mehta, Shr’ir _OtiTiM
Mir, Shri G. M.
Mishra, Shri L. IN."

«**  m.eQTI
Mishra, Shri S. N.
, ou Jv,, TMA

Mohammad, Chaudhary A.
Mohinder Kaur, Shrimati.
Momin Shri G. H. Valimohmed.

> T -

Muhammad Ishaque, Shri.

.o, L ocu, N\t
Nandini Satpathy, Shrimati.
TNTeki Ram. Shri.
Pahadia, Shri Jagannath Prasad.
Pande ShriC. D.
Pande, Shri T.
Panjhazari, Sardar Raghbir Singh.

arthasarathy, Shri R. T.

g’&’dﬁ{k.%ri .b.
Patil, ShriP.S. ”

Patra. Snri N.

Pattanayak.’ Shii'B. &.
Pawar, Shri D.Y.

Phulrenu Guha, Dr. Shrimati.
Pillai, ShriJ. Sivashanmugam.
Poonacha, s élQ/IM

v, ,<-.! Vi,
Punnaiah, Shn Kota.
» s L eu ™

Purkayastha, Shn M.
Pushapaben Janardanrai Mehta, Shri-

mati

Qureshi, Shri M. Shaft.
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Ram Chander, Shri.

Ramaswamy, Shri K. S.

Ramaul, Shri Shiva Nand.

1

Rao, Shri V. C. Kesava.
Ray, Shri Ramprasanna.

Reddy, Shri K. V. Raghunatha.
’/ ' » sv Al
Reddy, Shri N. Narotham.

Reddy, Shri N. Sanjiva.

Reddy, Shri N. Sri Rama.
J
Reddy, Shri Nagi.

Reddy, ShriY. A.

Roa Shri Bircn_

Ali_ Shri_

Sadiq
Sahai, Shri Ram.

Salig Ram, Dr.
Sanjivayya, Shri D.
Sapr{l, nyhri P.

N.
Savnekar, Shri B. S.
Seeta  Yudhvir,  Shrimati.

Setalvad, Shri M. C.

Shah, Shri K. K.

Shah, Shri M. C.

Shakuntala Paranjpye, Shrimati.
Shanta Vasisht, Kuman.

Shervani, Shri M. R.

Shukla, Shri

Shukla, Shri M. P.
Shyam Kumari Khan, Shrimati.
Siddhu, Dr. M. M. S
Singh, Shri Dalpat.
Singh, Dr. g't?r?al'

Chakrapam.

Jogendra.
§ivnfl}’ Shri Santokh.
Singh. Raja Shankar Pratap.
Sineh, “Shi” T. N.
Sinha, Shri Awadheshwar Prasad.
Sinha, Shri B. K. P.
Slnha_ S ' B.
Sukhdev Prasad, Shri.

Supakar, Shri S.

Sur, Shri M. M.

Swimy> Shn N. R. M.

Syed Mahmud, Dr.

' Tankha, Pandit S. S. N.
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Tapase, Shri G. D. Tara Ramehandra Sathe,
Shrimati. Thanglura, Shri A. Thanulingam,
Shri P. Tiwary, Pt. Bhawaniprasad. Tripathi,
Shri H. V. Untoo; Shri Gulam Nabi. Usha
Barthakur, Shrimati. Varma, Shri B. B.
Varma, Shri C. L. Venkateswara Rao, Shri N.
Vidyawati Chaturvedi, Shrimati. Vyas, Shri
Ramesh Chandra. Yajee, Shri Sheel Bhadra.
Zaidi, Col. B. H.

NOES—I11

Chatterjee, Shri A. P. Das, Shri
Banka Behary. Gaikwad, Shri B. K.
Ghosh, Shri Niren. Gupta, Shri
Bhupesh. Misra, Shri Lokanath.
Narayan, Shri M. D. Rajnarain,
Shri. Reddy, Shri Mulka Govinda.
Sarla Shrimati. >

Vajpayee, Shri Atal Bihari.

Bhadauria,

Tlie motion was adopted by a majority of
t.he total membership of the House and by a
majority of not less than two-thirds of the
Members pre-sent and voting.

THE DEPUTY CHAIRMAN: We shall

now take up the clause by clause
consideration of the Bill.
Clause 2—Insertion of new article

233A

SHRI M. P. SHUKLA (Uttar Pradesh):
Madam, [ move:

'"That at pages 1 and 2, lines 9 to 12 and 1
to 9, respectively, be deleted."
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Madam Deputy Chairman, in spitf of the
vehement support of the La* Minister, I am
extremely sorry to say that I am not convinced
with this part of the Bill. Proposed sub-
sections (a) (i) and (ii) are only meant to
validate the appointment of the directly re-
cruited district judges. In the opinion-of the
service Judges, their appointment is not at all
hit by the judgment of the Supreme Court and
they form the bulk of the cadre. Out of 158, all
minus 15, are of the view that their
appointment is not at all hit by the judgment
of the Supreme Court. They are all members
of the judicial service of U.P. They know law
and they know Constitution and in their
opinion this amendment is not at all necessary.
It is uncalled for and oppressive to them. The
U.P. Government have magnified the facts and
made a fuss of the whole thing. They have so
misrepresented facts that it would appear to be

for a public purpose to amend the
Constitution.
The other part, which validates the

judgments, may be said to affect the people at
large, but this affects at the most only 15
persons and an amendment of the Constitution
just to cover up the acts of the executive is
never permissible. ¢ Out of the whole cadre, 1
to 5 were appointed by the Committee formed
by the High Court. Nos. 16 and 17 were
appointed and confirmed by the High Court.
Nos. 18 to 47 were appointed and confirmed
by the High Court. Nos. 48 to 158 were ap-
pointed by the Administrative Committee and
not yet confirmed. Here also the facts as given
by the hon. Law-Minister, are in direct
contravention of the actual position and.
therefore, particularly this portion of the
amendment is not at all necessary and is not at
all in the public interest. T would, therefore,
appeal to the Law Minister to accept my
amendment and delete this provision, which is
only meant to validate the appointment of
these Judges. It is significant that out of the 15
judges appointed, four were appointed when
the appeal was pending before the Supreme
Court and perhaps the date was fixed. It was
only
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a few months before the judgment of the
Supreme Court and yet they are continuing
them. Their appointment is also going to be
validated by this amendment. I think this
amendment directly comes into conflict with
article 141 of the Constitution which is to the
effect that the judgment of the Supreme Court
is binding on all. By bringing forward this
amendment, we are circumventing the
judgment of the Supreme Court. Madam De-
puty Chairman, one fact we must not forget,
that it is the administrative machinery, the
executive which has acted in direct violation
of the Constitution. Now they want to dictate.
We fought the case up to the Supreme Court.
The bulk of the judiciary, that is. 158 minus
15, are against this amendment. Now they
who violated the Constitution wilfully are
running from Lucknow to Delhi and pressing
the Union Government to bring forward this
amendment to the Constitution, only to protect
and help those appointments which were in
violation of the Constitution, in violation of
the law. This means that the executive is
dictating to Parliament and to the
Government, that the law and Parliament must
be subordinated to their wishes, to their
unlawful acts. In my humble opinion this is in
direct violation of the principles of
constitutional ~ amendment.  With  this
submission I would again request the Law
Minister to withdraw this part of the Bill and
accept my amendment.

The question was proposed.

SHRI MULKA GOVINDA REDDY: I
support this very sensible amendment moved
by Mr. Shukla. This is a simple amendment.
You will be implementing the decision of the
Supreme Court in that we will not be vali-
dating the appointment of Judges whose
appointment was declared illegal and
unconstitutional. The apprehensions that are
held by the Law Minister that if you do not
approve of the appointments or if you do not
validate the appointments made by

Constitution (Twentieth [ 9 DEC. 1966 ]

Amendment) Bill, 1936 5282

the U.P. Government the judgments will
become infructuous or you will have to
reopen those cases—that fear will be met if
we accept this amendment and pass this
legislation.

SHRI BHUPESH GUPTA: I do not wish to
say very much. [ congratulate the hon.
Member, Mr. Shukla, from Uttar Pradesh of
the Congress Benches, because good things
rarely come from those quarters. Here is one
occasion when a Congress Member has
moved a very sensible amendment, and I
think we should all support him. In fact this
afternoon I feel very much infatuated by Mr.
Shukla from Uttar Pradesh whom I know in
the Uttar Pradesh Congress what he is saying
is absolutely sound, and what is more a
Congressman is saying this. You can imagine
when a Congressman says that the Congress
Government is violating the Constitution,
what the Opposition would say. You know
very well. Therefore, I think in deference to
the truth which is re-flooted in his amendment
the Congress Members, I think, will be good
enough to accept the amendment and impress
upon our Law Minister, who is not showing
any legal acumen, to accept this amendment. I
appeal to Mr. Shukla, you can go on a hunger
strike but never withdraw this amendment.

»ft TrowTeTaw - w3 F
waa # wfem, agfeq =g &1
FFT faw A A ATX ACAEAT
qfemite dfqas # dwew &R
o1 7E1 &, Q| W wEY ALY g A o
wH wwAE g o aew taEER &
AR EECE
wiveT 3, Al w1 Aver § W wfeara
oW e 7 0@ 20 #
aRE A qEr fF Agw AR A
F7 & A1 { A1 9787 14 § wfawm
FT 7AW AWET FIT A AT AT
F afm = A W8T 14 47
FFATE
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[t TaFTRT]

Yare AR 3 Tt safer WY

fafe & wwer awar & waar e

& AW AW ¥ Y &

afer T8 feqraryar (' F g
AT § F wEwr %@ oA @
ax & YA A i g 1 fee A
TR TH AT & W T aw o 3k
w12 # ardm w7 gl 02 i oy i
16 A7 Aw0E W1 9 37 T

“groardtr Al ar o€ 9T
frafes & seew & wa amifoR
% A vame ¥y awaT gni "

T W% A I HwET g @ sg A
917 ¥ W9% 16 F wfrgw W o @y
& ? arit fom feform Afvdz Wi o,
I Ffsfinm wfadz o dfowr &
wwye w7 % fefgwe oo ar fear o
ag whaT wfe &, i wd §, woph
A & UWE 1 T F I am
# o7e9% 320 ¥ 7% Wt I

“H Ter T & W aur At
w1 wes g f5 o w0 & dawy
w17 TS W Awwi & frgien &
fear it & awreT ¢ 17

at 9z Wt 320 wedz § A% fdw
ot w dnw ¥ afw ar fafree
e faran w7 73 & fiw wive o swivy
uq FE T AT AR

THE DEPUTY CHAIRMAN: That will
do.

. oy vrreRe : e, 0% e
o gt wrr | % Wiy ) war € fw g
Wit wg witwite yw fer o1, W Rt
wrrerdt @1 oy & o v wer F W S
Fme el o § | gw T ETT
%Y g7 &z ¥y ww dvy ¥ fear oar

|

fis wat st faies fogr amdw o
Frawit 3% Forr g e 48 927 w9
#Y #Aifew g wifed | gy w9 A
Favay A1 AW Fe s g fyers far
JAaT | W ¥ @ P R gy
AW 14T AIRA FW BT ¥ ¥@WT @
f wrw a7 forur ardtar | w4 WA
% fe oy wr oy g oo A
72 §2 WEA ¥F WA ¢, AT T N
g AN AW WC R ) FWH AT
wg faat STaT § ErHETe W lAr F2IF T
fr w99 & 7, T fadgw smiT
g favgm v & e Pt o oo
g1 T o wReNz faar @ W
T sF e Al feay wr
guTT oY wiksHz gdy ur , off WA
form &1 WY wiHEHZ AE 9T, 97C W9
Frataa & v s e o agefic
waTE WA 1 wiede §, 3w w9
o W W §, 7 FAm T T A
Hifadar W A% WA FWAN
Fewper o Q@Y ot warfy Fomslt & wpae
aw w1 Wi fawwa 7t o

a1 a1 fafre=g agw Tag am wdy
¥ 76 a3 & A grivr # Frsrondia
gragtsd amtdram 2 2 aw
o pitaete § o qwar § w1
e gréerd faqer  deerz ¥ ar
ot gftw w2 § amr o www # o
8) ¥ wAHERET o wffeeT & amr-
O ¥ WY oF wirwrT i duveT v )
wrr i % wWT 143 W AEW

#r b fafir o1 aar wr &Y€ dur wwr
IW 9T &, wwar 39 ¥ IOw R
N gearew §, O @ wHTT W AT
q ankafies wgey wr § 5 I
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ISR AT & TT ATA FIAT
TIET & AT FE IW AW A
Iq A F1 A0 |19 /war
TAY a7 ATAEY THT FAAE F AT
Y fF ag sfaa a9, oy #@

-

IH 97 79T g gfvafaa w7

THF 1438 (¥R & W
qIHT 7 AT } W T g
1 f% ag g7 a871 30A §, T T 97
ISNGW AR F 0T F AT AT |
#uawar g v ag a7 T quTrfeAt
2, WWATFILFAAZIET] |

qAEE, § o e TR A
# A7 gF FIAT AW | IEE
LEL i C I

THE DEPUTY CHAIRMAN: You have to
speak on the amendment please. You cannot
go into that again.

(Interruptions)

it T ;v A o g A
aife

FrEAeT © oF AT g

(Interruptions) SHRI
RAJNARAIN: * * %
THE DEPUTY CHAIRMAN:  That *will

be expunged.

st v ;0% fAAE A9
2@fm ¢ (nterruptions) g 7fzm

(Interruptions)

THE DEPUTY CHAIRMAN: Order,
order.

sit TATCW: GEE g Al AT
ax difw |

Iqwaly : WS 2ET @1 T |

***Expunged as ordered by the Chair.
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IymaTaflr: 13 TR W Eew HIAT
ruF feaz 4

Y T - 57T fAdga # fr ow
AR A9 FT « W AT 3197 97
#ZA F F foF 99 7% woAT 399 v
T AT IATHIN T TIAIA A FAEEATR
3 ¥R F Aiw aferw w1 ogeEmn
TR I 9T fF T AT 7 S iz
fre & 7 g #12 & dad &1 77
o7 WA AL G FI AT A AT
%, 4w wfeew, sagEne grf 14 3 wer
fr gifra #1¢ & a9 #1 77 @91 gret
T gT st 9 #E s A o
THANT T qg T 7 A 4 1 THE
TR W ag weEa fEar mar 2
FTAIEET , WTE WHTT /T 989
TSI ST 7 ST F1H1 27 FTAA7
&Y g2 F9H F AT gy 9z faaes
=1 frar mng |

THE DEPUTY CHAIRMAN: Do you
want to say anything about the amendment?

SHRI G. S PATHAK: I do not want to say
anything about the said. But I am opposing
this amendment.

THE DEPUTY CHAIRMAN: The question
is:

"That at pages 1 and 2, lines 9 to 12 and
1 to 9, respectively, be deleted.”

The motion was negatived.
THE DEPUTY CHAIRMAN: The question

is:

'"That clause 2 stand part of the Bill."
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(The House, divided)

THE DEPUTY CHAIRMAN: Ayes— 138;
Noes—I11.

AYES—138
Abdul Shakoor, Moulana
Abraham, Shri P.
AlJimad, Shri Syed.
Ammanna Raja, Shrimati C.
Anand Chand, Shri.
Anandan, Shri T. V.
Anis Kidwai, Shrimati.
Annapurna Devi Thimmareddy, Shrimati
Ansari, Shri Hayatullah.
Arora, Shri Arjun.
Asthana, ShriL. D.
Baharul Islam, Shri.
Bhatt. Shri Nand Kishore
Bobdey, Shri S. B.
Chagla, Shri M. C.
Chandra Shekhir, Shri.
Chandrasekhar, Dr. S.
Chavda, Shri K. S.
Chengalvaroyan, Shri T.
Chetia, Shri P.
Das, Shri L. N.
Dasgupta, Shri T. ML
Dass, Shri Mahabir.
Desai, Shri Khandubhai K.
Desai, Shri Suresh J.
Devaki Gopidas, Shrimati
Dharam Prakash, Dr.
Dharia, Shri M. M.
Doogar, Shri R, S.
Ghose. Shri Surendra Mohan

Gilbert, Shri A. C.

Gujral, Shril. K.

Gurupada Swamy, Shri M. S.
Hathi, Shri Jaisukhlal.

Jairamdas Daulatram, Shri.

Kakati, Shri R. N.

Kathju, Shri P. N.

Kaul, Shri M. N. s
Khan, Shri Akbar Ali
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Khan, Shri M. Ajmal.

Khaitan, Shri R. P.

Koya, Shri Palat Kunhi.
Krishan Kant, Shri.

Kulkarni, Shri B. T.

Kurre. Shri Dayaldas.

Lalitha (Rajagopaten), Shrimati.
Mahammed Haneef, Shri.
Mahanti, Shri B. K.

Mallik, Shri D. C.
Mallikarjunudu, Shri K. P.
Mangladevi Talwar, Dr. (.Mrs.).
Mary Naidu, Miss.

Mehta, Shri Asoka.

Mehta, Shri Om.

Mir, Shri G. M.

Mishra, Shri L. N.

Mishra, Shri S. N. j Mohammad.

Chaudhary A.
Mohinder Kaur, Shrimati.
Momin, Shri G. H. Valimohmed.
Muhammad Ishaque, Shri.
Nandini Satpathy, Shrimati.
Neki Ram, Shri.
Pahadia, Shri Jagannath Prasad.
Pande, Shri C. D.
Pande, ShriT.
Panjhazari, Sardar Raghbir Singh.
Parthasarathy. ShriR. T.
Pathak, Shri G. S. 1 Patil,

Shri P. S.! Patra, Shri N.
Pattanayak, Shri B. C.
Pawar. Shri D. Y.
Phulrenu Guha, Dr. Shrimati.
Pillai, Shri Sivashanmugam.
Poonacha, Shri C. M.
Punnaiah, Shri Kota.
Purkayastha, Shri M.
Pushpaben Janardanrai Mehta, Shrimati.

I Qureshi, Shri M. Shafl.

' Ram Chander. Shri.

* Ramaswamy, Shri K. S.
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Ramaul, Shri Shiva Nand.

Rao, Shri V. C. Kesava.

Ray, Shri Ramprasanna.
Reddy, Shri K. V. Raghunatha.
Reddy, Shri N. Narotham.
Reddy, Shri N. Sanjiva.

Reddy, Shri N. Sri Rama.
Reddy, Shri Nagi.

Reddy, Shri Y. A.

Roy, Shri Biren.

Sadiq. AH, Shri.

Sahai, Shri Ram.

Salig Ram, Dr.

San.jiva.vya, ShriD.

Sapru, Shri P. N.

Savnekar, Shri B. S.

.Seeta Yudhvir, Shrimati.
Setalvad, Shri M. C.

Shah, Shri K. K.

Shah, Shri M. C.

Shakuntala Paranjpye, Shrimati.
Shanta Vasisht, Kumari.
Shervani, Shri M. R

Shukla, Shri Chakrapani.
Shyam Kumari Khan, Shrimati.
Siddhu, Dr. M. M. S.

Singh, Shri Dalpat.

Singh, Dr. Gopal.

Singh, Shri Jogendra.

Singh, Shri Santokh.

Singh, Raja Shankar Pratap.
Singh, Shri T. N.

Sinha, Shri Awadheshwar Prasad.

Sinha Shri B. K. P.
>

Sinha, Shri R. B. Sukhdev
Prasad, Shri. Supakar, Shri S.
Sur, Shri M. M. Swamy, Shri
N.R. M.

Syed Mahmud, Dr.

Tankha, Pandit S. S. N.

Tapase, Shri G. D.

mchundra Sathe, Shrimati.

Thanglura, Shri A. Thanulingam, Shri P.
Tiwary, Pt. Bhawaniprasad. Tripathi,
Shri H. V. Untoo, Shri Gulam Nabi. Usha
Barthakur, Shrimati. Varma, Shri B. B.
Varma, Shri C. L. Venkateswara Rao,
Shri N. Vidyawati Chaturvedi,
Shrimati. Vyas, Shri Ramesh Chandra.
Yajee, Shri Sheel Bhadra. Zaidi. Col. B.
H.

NOES—I11

Chatterjee, Shri A. P.. Gaikwad,
Shri B. K. Ghosh, Shri Niren. Gupta,
Shri Bhupesh. Misra, Shri Lokanath.
Narayan, Shri M. D. Rajnarain, Shri.
Reddy, Shri Mulka Govinda. Sarla
Bhadauria, Shrimati. Vajpayee,
Shri  Atal Bihari. Varma, Shri

Niranjan.

The motion was adopted by a majority of
the total membership of the House and by a
majority of not less than two-thirds of the
Members present and voting.

'Clause 2 was added to the Bill.

THE DEPUTY CHAIRMAN: The
question is:

"That clause 1, the enacting lor-mula
and the title stand part of the
B



5291 Constitution (Twentieth [ RAJYA SABHA ]

(The House divided.)

THE DEPUTY CHAIRMAN: Ayes— 139;
Noes—I11.

AYES—139

Abdul Shakoor, Moulana. Abraham, Shri P.
Ahmad, Shri Syed. Ammanna Raja, Shrimati
C. Anand Chand, Shri. Anandan, Shri T. V.
Anis Kidwai, Shrimati. Annapurna Devi
Thimmareddy, Shri
Hayatullah. Arora, Shri Arjun. Asthana, Shri
L. D. Baharul Islam, Shri. Bhatt, Shri Nan”
Kishore. Bobdey, Shri S. B. Chagla, Shri M.
C. Chaman Lall, Diwan. Chandra Shekhar,
Shri. Chandrasekhar, Dr. S. Chavda, Shri K.
S. Chengalvaroyan, Shri T. Chetia, Shri P.
Das, Shri L. N. Dasgupta, Shri T. M. Dass,
Shri Mahabir. Desai, Shri Khandubhai K.
Desai, Shri Suresh J. Devaki Gopidas,
Shrimati. Dharam Prakash, Dr. Dharia, Shri
M. M. Doogar, Shri R. S. Ghose, Shri
Surendra Mohan." Gilbert, Shri A. C. Gujral,
Shri I. K. Gurupada Swamy, Shri M. S. Hathi,
Shri Jaisukhlal. Jairamdas Daulatram, Shri.
Kakati, Shri R. N.

Shrimati.  Ansari,

Amendment) Bill, 1966 5292.

Kathju, Shri P. N. Kaul, Shri M. N.
Khan, Shri Akbar Ali. Khaitan, Shri R.
P. Koya, Shri Palat Kunhi. Krishan
Kant, Shri. Kulkarni, Shri B. T. Kurre,
Shri Dayaldas. Lalitha (Rajagopalan),
Shrimati. Mahammed Haneef, Shri.
Mahanti, Shri B. K. Mallik, Shri D. C.
Mallikarjunudu, Shri K. P. Mangladevi
Talwar, Dr. (Mrs.), Mary Naidu, Miss.
Mehta, Shri Asoka. Mehta, Shri Om.
Mir, Shri G. M. Mishra, Shri L. N.
Mishra, Shri S. N. Mohammad,
Chaudhary A. Mohinder Kaur, Shrimati.
Momin, Shri G. H. Valimohmed.
Muhammad Ishaque, Shri.
Satpathy, Shrimati. Neki Ram, Shri.

Pahadia, Shri Jagannath Prasad. Pande,
Shri C. D. Pande, Shri T.

Pahjhazari, Sardar Raghbir Singh.
Parthasarathy, Shri R, T. Pathak, Shri G. S.
Patil, Shri P. S. Patra, Shri N. Pattanayak, Shri
B. C. Pawar, Shri D. Y. Phulrenu Guha, Dr.
Shrimati. Pillai, Shri J. Sivashanmugam.
Poonacha, Shri C. M. Punnaiah, Shri Kota.
Purkayastha, Shri M.

Nandini

Pushpaben Janardanrai Mehta, Shrimati.
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Qureshi, Shri M. Shafi. Ram Chander,
Shri. Ramaswamy, Shri K. S. Ramaul,
Shri Shiva Nand. Rao, Shri V. C. Kesava.
Ray, Shri Ramprasanna. Reddy, Shri K.
V. Raghunatha. Reddy, Shri  N.
Narotham. Reddy, Shri N. Sanjiva. Reddy,
Shri N. Sri Rama. Reddy, Shri Nagi.
Reddy, Shri Y. A. Roy, Shri Biren. Sadiq
Ali. Shri. Sahai, Shri Ram. Salig Ram, Dr.
Sanjivayya, Shri D.

Sapru, Shri P. N.

Savnekar, ShriB. S.

Seeta Yudhvir, Shrimati.

Setalvad, Shri M. C.

Shah, Shri K. K.

Shah, Shri M. C.

Shakuntala Paranjpye, Shrimati.
Shanta Vasisht, Kumari.

Shervani, Shri M. R..

Shukla, Shri Chakrapani.

Shukla, Shri M. P. ' Shy-am Kumari
Khan, Shrimati

Siddhu, Dr. M. M. S.

Singh, Shri Dalpat.

Singh, Dr. Gopal.

Singh, Shri Jogendra.

Singh, Shri Santokh.

Singh, Raja Shankar Pratap.

Singh, Shri T. M.

Sinha, Shri Awadheshwar Prasad.

Sinha, Shri B. K. P. Sinha,
Shri R. B. Sukhdev Prasad,
Shri. Supakar, Shri S. Sur,
Shri M. M. Swamy, Shri N. R.
M.
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Syed Mahmud, Dr.
Tankha, Pandit S. S. N.
Tapase, Shri G. D.
Tara Ramchandra Sathe, Shrimati.
Thanglura, Shri A.
Thanulingam, Shri P.
Tiwary, Pt. Bhawaniprasad.
Tripathi, Shri H. V.
Untoo, Shri Gulam Nabi
Usha Barthakur, Shrimati.
Varma, Shri B. B.
Varma, Shri C. L.
Venkateshwara Rao, Shri N.
Vidyawati Chaturvedi, Shrimati.
Vyas, Shri Ramesh Chandra.
Yajee, Shri Sheel Bhadra.
Zaidi, Col. B. H.

NOES—I11

Chatterjee, Shri A. P. Gaikwad, Shri
B. K. Ghosh, Shri Niren. Gupta,
Shri  Bhupesh. Misra, Shri
Lokanath. Narayan, Shri M. D.
Rajnarain, Shri. Reddy, Shri M.
Govinda. Sarla Bhadauria,
Shrimati.  Vajpayee, Shri Atal
Bihuri. Varma, Shri Niranjan.

The motion was adopted by a majority oj
the total membership of the House and by a

majority of not less than two-thirds of the
Members present an | voting.

Clause 1, the enacting formula and the title
were added to the Bill.

SHRIG. S. PATHAK: Madam, I
move:
"That the Bill be passed."

THE DEPUTY CHAIRMAN: The
question is:

"That the Bill be passed."
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(The House divided)

THE DEPUTY CHAIRMAN:
140; Noes—11. \

AYES—140.

Abdul Shakoor, Moulana.
Abraham, Shri P.

Ahmad, Shri Syed.
Ammanna Raja, Shrimati C.
Anand Chand, Shri.
Anandan, Shri T. V.

Anis Kidwai, Shrimati.

Annapurna Devi Thimmareddy, Shri-.

..Ansari, Shri Hayatullah.
Arora, Shri Arjun.
Asthana. Shri L. D.
Baharul Islam, Shri. "Bhatt, Shri
Nand Kishore.
Bobdey, Shri S. B.
Chagla, Shri M. C.
Chaman Lall, Diwan.
Chandra Shekhar,
Chandrasekhar, Dr. S.
Chavda, Shri K. S.
Chengalvaroyan, Shri T.
Chetia. Shri P.
Das, Shri L. N.
Dasgupta. Shri T. M.
Dass, Shri Mahabir.
Desai, Shri Khandubhai K.
Desai, Shri Suresh J.
Devaki Gopidas, Shrimati.
Dhararn Prakash, Dr.
Dharia. Shri M. M.
Doogar. Shri R. S.
Ghose. Shri Surendra Mohan.
Gilbert. Shri A. C.
Gujral, Shri . K.
Gurupada Swamy, Shri M. S.
Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakati, Shri R. N.
Kathju, Shri P. N.
Kaul, Shri M. N.
Khan, Shri Akbar Ali.
Khan, Shri M. Ajmal.
Khaitan, Shri R. P.
Koya, Shri Palat Kunhi.
Krishan Kant, Shri.
Kulkarni, Shri B. T.
Kurre, Shri Dayaldas.
Lalitha (Rajagopalan). Shrimati.
Mahammed Haneef. Shri.
Mahanti, Shri B. K.
Mallik, Shri D. C.

Shri.

Aves —

mati. -

Mallik arjunudu, Shri K. P. Mangladevi
(Mrs.). Mary Naidu, Miss.
Mehta. Shri Asoka. Mehta, Shri Om. Mir, Shri
G. M. Mishra, Shri L. N. Mishra, Shri S. N.
Mohammad, Chaudhary A. Mohindex Kaur,
Shrimati Momin, Shri G. H. Valimohmed.
Muhammad Ishaque, Shri. Nandini Satpathy,
Shrimati. Neki Ram, Shri.

Pahadia, Shri Jagannath Prasad. Pande,
Shri C. D. Pande, Shri T.

Panjhazari,

Talwar, Dr.

Sardar Raghbir Singh.
Parthasarathy, Shri R. T. Pathak, Shri G. S.
Patil, Shri P. S. Patra, Shri N. Pattanayak,
Shri B. C. Pawar, Shri D. Y. Phulrenu Guha,
Dr. Shrimati. Pillai, Shri J. Sivashanmugam.
Ptionacha, Shri C. M. Punnaiah, Shri Kota.
Shri M. Pushpaben

Janardanrai Mehta, Shrimati.

Purkayastha,

Qureshi, Shri M. Shafi. Ram Chander,
Shri. Ramaswamy, Shri K. S. Rarnaul,
Shri Shiva Nand. Rao, Shri V. C.
Kesava. Ray, Shri Ramprasanna. Reddy,
Shri K. V. Raghunatha. Reddy, Shri N.
Narotham. Reddy, Shri N.  Sanjiva.
Reddy, Shri N. Sri Rama. Reddy, Shri
Nagi. Reddy, Shri Y. A. Roy, Shri Biren.
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Sadiq Ali, Shri.
Sahai, Shri Rain.
Salig Ram, Dr.
Sanjivayya, Shri D.
Sapru, Shri P. N.
Savnekar, Shri B. S.
Seeta Yudhvir, Shrimati.
Setalvad, Shri M. C.
Shah. Shri K. K.
*Shah, Shri M. C.
Shakuntala Paranjpye, Shrimati.
Shanta Vasisht, Kumari.
Shervani, Shri M. R.
Shukla. Shri Chakrapani.
Shukla, Shri M. P.
Shyam Kumari Khan, Shrimati.
Siddhu, Dr. M. M. S.
Singh, Shri Dalpat.
Singh, Dr. Gopal. /

Singh, Shri Jogendra. Singh, Shri
Santokh. Singh, Raja Shankar Pratap.
Singh, Shri T. N.

Sinha, Shri Awadheshwar Prasad. Sinha,
Shri B. K. P. Sinha, Shri R. B. *Sukhdev
Prasad, Shri. Supakar, Shri S. Sur, Shri M.
M. Swamy, Shri N. R. M. Syed Mahmud,
Dr. Tankha, Pandit S. S. N. Tapase, Shri
G. D. Tar, Ramchandra Sathe. Shrimati.
Thanglura, Shri A. Thanulingam, Shri P.

Tiwary, Pt. Bhawaniprasad. Tripathi,
Shri H. V. Untoo, Shri Gulam Nabi. Usha
Barthakur, Shrimati. Varma, Shri B. B.
Varma. Shri C. L. Venkateswar, Rao, Shri
N. Virtyawati, Chaturvedi. Shrimati.
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Vyas, Shri Ramesh Chandra. Yajee,
Shri Sheet Bhadra. Zaidi, Col. B. H.

NOES—I11

Chatterjee, Shri A. P. Gaikwad,
Shri B. K. Ghosh, Shri Niren.
Gupta, Shri Bhupesh. Misra, Shri
Lokanath. Narayan, Shri M. D.
Rajnarain, Shri Reddy, Shri Mulka
Govinda. Sai'la Bhadauria, Shrimati.
Vajpayee, Shri Atal Bihari, Varma,
Shri Niranjan.

The motion was adopted by a raa-jority of
the total membership of the House and by a
majority of not less than two-thirds of the
Members present and voting.

THE CONSTITUTION (TWENTY-
SECOND AMENDMENT) BILL, 1966

THE MINISTER OF HOME AFFAIRS
(SHRI'Y. B. CHAVAN): Madam, I move:

"That the Bill further to amend the
Constitution of India be take* into
consideration."

The question was proposed,

SHRI MULKA GOVINDA REDDY
(Mysore): Madam, I support the Constitution
(Amendment) Bill particularly to include Sindhi
as one of the national languages. Sindhi should
have been included in the national languages
long back. Some injustice had been done to an
important language, and now that injustice is
sought to be rectified. I am happy to, associate
myself with this Bill.
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[Shri Mulka Govinda Reddy.J I would like to
add that there are some other languages which
too require consideration at the hands of the
Government and Parliament. They should also
be included as national languages,
particularly, Konkani which is spoken by
more than a million, nearly two million
people, more than the people who speak the
Sindhi language. I would earnestly request the
Hom, Minister to give thought to this question
ana at an appropriate moment another amend-
ment Bill might be brought forward to include
Konkani as one of the national languages.

SHKI JAIRAMDAS DAULATRAM
(Nominated); Madam Deputy Chairman, I
want tq be as brief as possible while speaking
on this Bill. Though there is a lot that I would
like to say, as we are running , race against
time I do not want to detain the Hous, and 1
must work within these limitations and speak
very briefly.

Sindhi, I hold, is the only language of
undivided India which has suffered prejudice
and been affected adversely by the
achievement of independence. Before we
achieved independence. Sindhi had a status in
company with the important 12 or 13 lan-
guages of India, and in all the Census reports
and official and unofficial publications it was
classed as one of the important languages of
the country.

When we achieved independence we had to
pay a price, and so for the independence of
the rest of India a part ofl the old India was
cut out. But still it is very curious that all the
languages, even of Pakistan, are indirectly
included in our Schedule but Sindhi is the
only language of undivided India which
remains out of the Schedule. It was, when
India was under the British and when we were
fighting for freedom, one of the languages
recognised to be a State language, a regional
language and important enough to have
bepo included

[ RAJYA SABHA ]
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had we framed the Constitution for an
undivided India. Though Sind physically was
cut out and remained with Pakistan, not so the
language, because after all a language is not
spoken by the rivers and the hills. A language
is spoken by human beings. It is also very
extraordinary that almost the entire section of
the people, who was speaking Sindhi and who
participated in all the later, stages of the fight
for freedom” when they came over and
brought their language, still they found that
they were suffering under that adversity
which they did not expect. Therefore, I feel
that since there is a living Sind in India whose
people form a distinctive element in the
composite culture of Isdia, it is natural that it
should also be represented in the Eighth
Schedule.

As I said I will speak very briefly and not
deal with all aspects of the question. It is a
very rich language with which, it is
unfortunate that, many people here are not
familiar. Into the reasons for that I do not
wish to go. But its rich tradition goes back to
the 5th century when a book was written in
prose in that language on a very interesting
subject called "The Code of Conduct for
Kings". This book travelled into Arabia and
Iran and, later on, to other parts of the worlid.
I suppose it represented the thought of India
on how the country should be ruled. Later on
this literary tradition has been kept on right up
till today.

Madam, this language is a rich language
and it may surprise some Members to learn
that when we have prepared the latest history
of the language, we find that only for the '
three letters of the alphabet, there are as many
as 15,000 words, and when the history is
completed, I believe we will run into one and
a half lakh words, if not more.

Then, having come here, the speakers of the
language have maintained and preserved th,
language and enriched it. The literary output
both in journalism and literature is very
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substantial. It .may also surprise some Members
to know that the daily newspaper in this
language, those serving , population of only 10-
12 lakhs, has a circulation of about 20,000 which
is a very, very favourable proportion compared to
many languages in the country. Also a leading
weekly of the language has got a cricula-tion of
25,000. which makes a still better proportion in
regard to the population. But apart from this, all
forms of literature have been covered by the
language now, whether it is in prose or in
poetry—novels, short stories, drama, poetry and
even films. Therefore, the language has got a very
broad basis, as broad a basis as any other
language in the Eighth Schedule.

As , matter of fact, experts will be able to tell
us that the language has very close affinity to ten
out of the fourteen languages in the Eighth
Schedule because it is a sister language derived
from the same stock, and I see no reason why this
distinct element i« the composite culture of India
should not be enabled to make i's contribution to
the development of 1he national language of the
country, Hindi, under article 351. These are some
of the principal reasons why I would strongly
support the Bill which has been moved and I
hope that Members will also try to speak as
briefly as possible so that we can conclude the
discussion on this Bill within the limitaton of
time. I also hope that all hon'ble Members will be
present so that the Bill can be voted upon.

5P.M.
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