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STATEMENT GIVING INFORMA-
TION IN REGARD TO STARRED
QUESTION NO. 62 ANSWERED ON
THE 9TH NOVEMBER, 1966.

AIR CONDITIONERS IN USE BY MINISTRIES

THE DEPUTY MINISTER IN THE
MINISTRY OF WORKS, HOUSING
AND URBAN DEVELOPMENT (SHRI
B. BHAGAVATI): Sir, I beg to lay
on the Table a statement giving in-
formation in respect of Starred Ques-
tion No. 62 answered in the Rajya
Sabha on November 9, 1966, relating
to air conditioners in use by Minis-
tries. [Placed in Library. See No. LT-
7528/66.]

THE CONSTITUTION (TWENTIETH
AMENDMENT) BILL 1966

THE MINISTER OF LAW (SHRI G.
S. PATHAK): Sir, I move:

“That the Bill further to amend
the Constitution of India, as passed
by the Lok Sabha, be taken into
consideration.”

This Bill has become necessary
because of certain constitutional
defects discovered as a result of two
Supreme Court decisions. These de-
fects relate to the appointment of Dis-
trict Judges and to orders of transfer
relating to District Judges. Sir, these
defects could be removedq only by a
constitutional amendment for the
obvious reason that a constitutional
defect cannot be removed by ordinary
legislation. If ordinary legislation
were enacted in order to remove a
constitutional defect that will itself
come into clash with the Constitution
and will be void. 'That is the reason
why these defects are sought to be
removed by a constitutional amend-
ment.

Now, Sir, this Bill does not seek to
make any fundamental change in the
constitutional provision. All that it
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seeks to do is to validate the appoint-
ments, judgments and orders of trans-
fer. In other words it seeks to regu-
larise what has been declared to be
irregular and illegal by reason of the
fact that the constitutional provision
relating to the necessity of consulta-
tion and recommendation as reguired
by article 233 had not been carried
out. Now lin order that I may be able
to place before this House the real
controversy that arose and the neces-
sity for the enactment of this B:il I
would like to place article 233 ot .he
Constitution before the House.

[TuE Vice-CHAIRMAN (SHRT AKBAR ALI
Kuan) in the Chair)

Article 233 (1) says:

“Appointments of persons to be,
and the posting and promotion of,
district judges in any State shall be
made by the Governor of the State
in consultation with the High Court
exercising jurisdiction in relation to
such State.”

Now it may be remembered, Sir, that
a Selection Committee was appointed
in pursuance of the rules made in 1952
by the State Government purporting
to act under article 309. Under these
rules a Selection Committee had to be
appointed consisting of two High
Court Judges and the Judicial Sec-
retary of the Government. This Selec-
tion Committee had to make selection
from the Judicial Service, as well as
from the Memberg of the Bar, under
article 233 clause 2, which provides
for direct appointment from the mem-
bers of the Bar on a recommendation
by the High Court. The question was
whether the Selection Committee
which furnished the list of persons
selected to the High Court ang the
High Court transmitted that list to the
Governor was in compliance with the
Constitution, which provides consul-
tation with the High Court and re-
commendation of the High Court. 1
have not read article 233 (2). 1 have
pointed out the difference between
article 233(1) and direct recruitment
from the Bar on the recommendation
of the High Court.
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Now, this question was never raised
in any court until about 1966. There
are two more questions which arise
on the interpretation of article 233(1).
I have already mentioned No. 1, the
meaning of consultation. No. 2 is
whether the worgq ‘posting’ in article
233 means merely first posting after
appointmen! or also means ‘transfer’.
The Government had been acting on
the supposition that posting would
include transfer and for that reason
the Governor had been making orders
of transfer. In one of the cases the
question arose: What ig the meaning
of consultation. In the other case, the
question arose whether the word
‘posting’” would include transfers. The
third point was whether the expres-
sion ‘Service’ in article 233 . . .
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THE VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): I do not know
what the Law Minister wants to say
about this?

SHRI G. S. PATHAK: The judg-
ments are documents which are pub-
lic property commonly available. It
is not my duty to supply,

SHRI BHUPESH GUPTA  (West
Bengal): On a point o order
(Interruption)
THE VICE-CHAIRMAN (SHRI

AKBAR ALI KHAN):
point of order?

What is your

SHRI BHUPESH GUPTA: Now,
Sir, we are told that it is public pro-
perty. It is g public “property in the
sense that it is printed and so on. I
understand that, but then when the

Minister sponsors an Qmend'ment of
the Constitution of thig kind, as a
result of a judgment delivered by the
Supreme Court, is it not his public
duty also here in this House to make
this judgment available to the Mem-
bers of the House, so that they can
reflect on that and come to conclusions
with regard to the amendment pro-
posed. Now, Sir, generally a memo-
randum ig submitted by the Govern-
ment and now it is not possible for
all Members to get copies of the judg-
ment of the Sdpreme Court. It is
not even reported in full in the news-
papers. Only summaries appear in the
press. I do not know whether it has
been printed in the usual law reports
yvet, Therefore, I say the Government
wantg to take this House for granted
and they think with their majority
they will pass it. It ig not just.

THE VICE-CHAIRMAN (SHR1
AKBAR ALI KHAN): Yoy have rais-
ed your point,

SHRI BHUPESH GUPTA: Now, I
have limited myself to the implica-
tions of this. = A  constitutional
amendment is sought to be moved
here on the basis of a judgment and
I do not know whether the Minister
is in possession of the judgment.

THE  VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): 1 think the
practice of this House has been, in
the case of such decisions, generally
the judgments are not circulated or
given copies of. This is not the first
occasion when we are having, after
the Supreme Court judgment a Cons-
titution Amendment.

SHRI BHUPESH GUPTA: My sug-
gestion was not that all Members
should get each a copy of the judg-
ment, but a few copies should be
made available to us at least on the
Table or it should be supplied in the
Library.

SHRI G. S. PATHAK: I submit that
it is not the practice to supply copies
of a judgment which may be referred
to in the course of the debate relating
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to any Bill. Now, I understand from
any Secrelary that twenty copies of
each of these two judgments were
placed in the Library of Parliament.

THE  VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): Then, it is all
right, That 'meets Mr. Bhupesh
Gupta’s point.

SHRI G. S. PATHAK: Now, if
they had cared to look into the judg-
ments in the Library, they would
have got what they wanted.

SHRI BHUPESH GUPTA: We are
opposing 1t anyhow,

BHRI G. S. PATHAK: I want to
complete what I was saying when I
was interrupted. Does the word
wervice’, which has been wused in
article 233 mean judicial gervice or
could also cover people from the exe-
cutive side. The contention was that
you cannot have recruitment from
outside the judicial service, unless
there is direct recruitment from the
Bar and that recruitment is confined
only to memBers of the Bar. These
were the three points which arose on
an interpretation of Article 233. Hon.
Members will also remember that
article 236 defines the expression “dis-
frict judge” in a very comprehensive
sense so as to include sessions judge,
and assistant sessions judge and many
other classes of judges.

Now, Sir, as I have submitted on
the 1st April 1953 rules were framed
by the Governor under article 309,
which provides for the appointment
of a Selection Committee. Since
1954 this Selection Committee had
been functioning whenever necessity
erose for recruitment from the lower
ranks of the judiciary or recruitment
from the Bar.

SHRI BHUPESH GUPTA: Who
sappointed this Committee?

SHRI G. S. PATHAK: The Com-
mittee had to be appointeg by the
Governor under the rules, but as the
Migh Court Judges were also sitting

[9 DEC. 1966 ]

Amendment) Bill, 1966 519,

on the Committee and the High Court
also was transmitting the list prepared
by the Selection Cemmittee to the
Governor, the High Court must neces-
sarily become a consenting party.
Otherwise, they will not provide the
Judges,

SHRI BANKA BEHARY DAS
(Orissa): The advertisement for these
posts was also made by the Registrar

of the High Court. So, both were
associated in that Committee.
SHRI G. S. PATHAK: You are

right, As I have already stated, it
was the Hight Court, through the
Registrar, which sent this list to the
Governor and the High Court had
been acting and the Government had
been acting on the supposition that
transmission of this kind woulg mean
approval of the list by the High Court

itself. That was the view taken pre-
sumably by the High Court
1 p.m. and by the Government. One

Chandra Mohan, a member of
the Judicial Service, filed a writ peti-
tion challenging the appowntment of
six recruits, and his case was that
this Selection Committee could pot
be a substitute for the High Court.
The Constitution provided consulta-
tion and recommendation of the
High Court. The Constitution did
not provide for consultation and re-
commendation of any Committee. That
was the question that he raised. This
writ petition was dismissed by the
High Court. He took the malter to
the Supreme Court and the Supreme
Court allowed the writ petition. The
Supreme Court took the view that con-
sultation with the Selection Com-
mittee or recommendation of the
Selection Committee was not ade-
quate. It dig not comply with the
terms of the Constitution. Therefore,
these rules are ultra vires and all
appointments made under the rules
are unconstitutional. 1 will Tead
three or four important  sentences
from the judgment as Mr. Bhupesh
Gupta has mnot got the judgment, I
have got the blueprint of the judg-
ment. The Supreme Court also held
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that judicial Service or Service as
contemplateq in article 233 1s con-
fined to Judicial Service. Thirdly.
‘posting’ meant only first posting after
the appointment. It did not mean
transfer. The effect of that was that
the Governor could not pass an order
of transfer. It cou!d be only the High
Court which could pass an order of
transfer under article 235 which says
that the controi over the  District
Judges vestg in the High Court, and
control includes transfer. That was
the position. Now, I will read a few
lines from this judgment which was
pronounced on the 8th of August, 1366.
That day is important, and I am sure
the hon. Members will bear that date
in mind. The Bupreme Court said:

“While the constitutional pro-
vision say that the Governor can
appoint District Judges from the
Servvice in consultation with the
High Court, thege ru'es say that the
Governor can appoint in consulta-
tion with the Selection Committee,
subject to a kind of veto by the
High Court which can be accepted
or ignored by the Governor.”

Then the Supreme Court' says:

“The position in the case of Dis-
trict Judges recruited directly
from the Bar is worse, Under
article 233(2) of the Constitution
the Governor can only appoint ad-
vocate recommended by the High
Court to the said Service, but
under the rules the High Court
can either endorse the recommen-
dations of the Committee or create
a deadlock,

Then the Supreme Court says:

«We would therefore 8onstrue
the expression ‘Service’ in
clause (2) of article 233 as Judicial
Service.”

The conclusion is:

“In the result we hold
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“For the aforesaid reasong we
holg that the rules framed by the
Governor empowering him to re-
cruit District Judges from the judi-
cial officers are unconstitutional and
therefore for that reason also the
appointment of respondents 5, 6
and 7 was bad.”
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THE VICE-CHAIRMAN (SHRI

AKBAR ALI KHAN): Would the
Law Minister like to say something?

PR

#[ ] Hindi transliteration.
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SHRI G. S. PATHAK: The malier
is 80 obvivus that it doeg not admit
of any debate. Parliament’s powers
are not taken away Dbecause some
cases are pending elsewhere, and
Parllament is supreme within 1ts
sphere and can make provizion by
_enacting a law covering cven pend-
ing cases.

SHRI_ BHUPESH GUPTA: That is
your view.

THE VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): It is a differ-
ent thing when a matter is sub judice
to discuss the pros and cons of that
matter; it is an entirely different
thing. If Parliament think in their
wisdom that they want to pass a law,
the mere fact that something is
pending in some court canndt stand
in the way. So I rule that this be
generallv taken into consideration
and the Law Minister will proceed.

SHRI BHUPESH GUPTA: I have
no objection but I dc hope that your
ruling wi'l be remembered when we
ask questions in regard to matters
which are sub judice. When they
are sub judice, first of all we do not
know whether we can at all discuss.
You have given the ruling, We call
discuss. If once we can discuss, pros
and cons is a matter of opinion. There-
fore, you have given a very gool
ruling for the future,

THE VICE.CHAIRMAN (SHRI
AKBAR ALI KHAN): You have not
rightly interpreted me. T say when
the matter is pending, the facts or
the pros and cons eannot be discuss-
ed. T hold that wiew.

SHRI BHUPESH GUPTA: How to
know whetbor a particular case would
not merit discussion of the pros and
cons? Once you are in water, Whe-
they you sink or swim you are wet.
So we can discuss that. I have no
objection. I would like it to be done.
We will gain hy it. Tt is a long-term
investment for us.

SHRI M N KAUL
Mr. Vice-Chairman we as

(Nominated):
Members

are unable to follow what is being
discussed 1n the House, I would like
to know paecisely from the hoyn. Min-
1ster as to what is the matier which
1s sub juurce. The point .aised is
that the matter before the Couit is
woether  the appoatments being
bad, the judgmencs are alvo jnvalid,
Is that the matter which is before
the Court? 1f that is the inaticr be-
fore the Cowrt, then it is arguew that
this 1s precisely the matter which ig
being dealt with by legislation here.
I would 1ike to know the factual posi-
tion on this.

SHRI G. S. PATHAK: 1 want to
be given an opportunity to give the
factual position. Before I am able
to give the factual position the points
of order come,

Yes, yes.

(Interruntions)
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SHRI G. S. PATHAK: I am seeking
w0 implemeat the decision of the
Supreme Court. I am not criticising
any judgment of the Supreme Court.

SHRI M. P. SHUKLA (Uttar Pra-
desh): It is circumvented, not im-
plemented.

SHRI G. S. PATHAK: 1t is for the
House to decide, But beforz the
House iz able to decide, I have got
a right to place the facts before tha
House, :

SHRI MULKA GOVINDA REDDY
(Mysore): That ig not a proper ap-
preciation of the position. We are not
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trying to implement a decision of the
Supreme Court. On the other hanu,
we are trying to validate a thing
which is declared as illegal and un-

constitutional. That is the point.
THE  VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): When the

Law Minister . . .

SHRI MULKA GOVINDA REDDY:
We are not implementing a decision.
‘What we want to do is to validate a
decision which has been held illegal
and unconstitutional by the Supreme
Court.

SHRI BHUPESH GUPTA: Sir, you
will kindly apply your mind. Re-
cords will show that he has said that
we are implementing the decision of
the Supreme Court. No. The
Supreme Court has held some actions
as illegal

SHRI MULKA GOVINDA REDDY:
Unconstitutional.

SHRI BHUPESH GUPTA: The
Supreme Court is the final authority.
Up to now, these actions are illegal.
What they want is to amend the Cons-
titution 1¢ make the fillegal action

legal, Is it the intention of the
Supreme Court? Therefore, it is not
implementing the decision of the

Supreme Court, It is an attempt to
amend the Constitution so that the
Supreme Court’s decision is negated.

THE VICE-CHATRMAN
AKBAR ALI KHAN):

(SHRI
Thank you.

SIIRI SURESH J. DESAI (Gujarat):
Sir, we want to hear the Law Minister
and know the facts, Whatever the
Opposition has got to say that can
say later on.

SHRI MULKA GOVINDA REDDY:
This is not a party forum.

THE VICE-CHAIRMAN
AKBAR ALI KHAN): Mr. Law Min-
ister, you proceed. I do not think
that when you said ‘implement’, you
meant it in that specific sense; in a
wider sense you said it.

(SHRI

1

SHRI BHUPESH GUPTA: §ir,
words uttered are uttered. Either ycu
can say ‘expunge them’' or you can
ask him tg withdraw them. But you
cannot say ‘I do not think that you
have meant it’. What he has said is on
record; the stenographic report is
there, Read that report. He said, we
are implementing the decision of the
Supreme Court.

THE VICE-CHAIRMAN
AKBAR ALI KHAN):
explain it.

(SHRI
Now, he will

SHRI LOKANATH MISRA (Orissa):
Sir, you allow me. On a point of
order. The point is ...

SHRI G. 8. PATHAK: 1 rise on a
point of order. What is the point of
order that is being raised, that is a
matter for the Chair to consider.
Otherwise, I have got a right to ada-
ress, and I am being prevented from
exercising my right.

THE VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): I have givea
a ruling on the point of order.

SHRI BHUPESH GUPTA: On a
point of parliamentary procedure—
there is no point of order to ask what
is the point of order.

THE VICE-CHAIRMAN
AKBAR ALI KHAN):
my decision,

(SHRI
I have given

SHRI BHUPESH GUPTA: You
have given. But I rise on a point of
order to say that there is no poini
of order. He can rise to oppose a
point of order.

SHRI LOKANATH MISRA: I shall
just ask for a clarification.

THE VICE-CHAIRMAN
AKBAR ALI KHAN):

(SHR1
Let him finish,

SHRI LOKANATH MISRA: You
have given the ruling. I would like
to ask for a clarification about the
ruling. Sir, would you permit the
Minister even if it is against the Rules
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of Procedure of the House to deal
with a subject which is now sub
yauice. 1ue velry iact that he is ex-
plaining

THE VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): Would you

refer me to the rule, Mr. Lokanath
Misra?

SHRI N. PATRA
must quote the rule.

(Origsa): He

SHRI BHUPESH GUPTA: Has he
withdrawn it?

SHRI G. S. PATHAK: The Supreme
Court says that the relevant rules
therefore clearly contravene the con-
stitutional provisions of article 233,
clause (1) and clause (2) of the Con-
stitution, and are, therefore, illegal.
Now, the final part of ithe judgment is:

“In their result we hold that the
U.P. Higher Judiciai Service Rules
providing for the recruitment of
district judges are constitutionally
void and therefore the appointments
made thereunder were illegal.”

There is one more sentence:

“For the aforesaid reasong Wwe
hold that the rules frameg by the
Governor empowering him to re-
cruit district judges from the ‘udi-
cial officers’ are unronstitutional and
therefore for that reason alsp the
appointment of respondents 5, 6 and
7 was bad.”

SHRI BHUPESH GUPTA: What
did you do with that Governor?

SHRI G. S. PATHAK:
permitted to proceed .

If I am not

DR. M. M. S. SIDDHU (Uttar Pra-
desh): On a point of order. May 1
ask him whether in a writ petitior
before the Allahabad High Court the
question of the 158 district and sessions
judges, temporary and officiating
(civil and sessions) is there or not?
Secondly, I want to knnw whether the
writ has arisen out of the judgment of
the Supreme Court which has been
quoted by the hon. Law Minister?
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SHRI G. S. PATHAK: I will men-
tion at the proper stage about cer-
tain writ petitions that are pending
in the High Court. ¥ will mention .
At present (Interruptions).
I am not yielding.

THE VICE-CHAIRMAN
AKBAR ALI XKHAN),
ceed.

(SHRI
Let him pro-

SHRI LOKANATH MISRA: sir,
you wanted the rule; it ig rule 238 on
page 108, It says:

“A member while speaking shall
not—

(i) refer to any matter of fact
on which a judicial decision is
pending;

THE VICE-CHAIRMAN
AKBAR ALI KHAN): 1 quite agree;
I agree with you. But that does not
mean that the power of Parliament
to bring in legislation 1s swpered or
limited by this provisiow.

(SHRI

SHRI BHUPESH GUPTA:. You can
pass your legislation

SHRI MULKA GOVINDA REDDY:
I might clarify the position. The posi-
tion is

THE VICE-CHAIRMAN (SHRi
AKBAR ALI KHAN): 1 have under-
stood the whole thing.

SHRI MULKA GOVINDA REDDY:
The writ petition pending in the High
Court is not with regard to appoint-
ments that have been declared illegal
by the Supreme Court but it refers to

certain matters regarding the judg-
ment,
THE VICE-CHAIRMAN (SHRI]

AKBAR ALI KHAN):
anything about it.
proceed.

I do not know
The Minister will

SHRI G. S, PATHAK: Now, Sir,
the result of this Supreme Court
judgment ig that all the appointments
which have been made since 1954 in
contravention of article 233, clauses (1)
and (2) are void. It should be re-
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membered that whea the Supreme
Court decides a case, it 1s not only
deciding the dispute between the
parties before it, it 1 iaymng down
the law for the enure country, and,
in particular, when il is interpreting
the Constitution. Then, whatev.r the
case, the declaration of law made by
the Supreme Court would govern it,

SHRI BHUPESH GUPTA: No,
.are making a wrong statement.

you

VICE-CITAIRMAN (SHRI
.AKBAR ALI KHAN): You cannot
object to any statement. Please listen
to me. You cannot object to any
statement, you can take dawn notes
and at your turn, you can reply to
that statement. I do not approve of
this. Please sit down. Otherwise, in
that way, you cannot proceed with
yvour work. In order ty proceced with
your work, you must give him the
opportunity and when you speak, cer-
tainly you say what you want.

THE

SHRI BHUPESH GUPTA: Can’t
T say about the meaning? The
Supreme Court, in our Constitution,
does not lay dowa the law. What
does he mean by ‘lays down the law’?

THE VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): All the couris.

SHRI BHUPESH GUPTA: Laying
.down the law is by Parliament alone,

THE VICE-CHAIRMAN (SHRI
‘AKBAR AL] KHAN): It is only a
legal expression. The courts also
lay down laws. He has referred to
it. As a barrister you must be know-
ing it.

SHRI BHUPESH GUPTA: There
is g difference between common law
ang statute law and Parhanecent, in
our Constitution, lays this. Tead the
provision about Supreme Court, that
chantar. Never in the Constitution has
it been said that the Supreme Court
lays down the 'aw.

SHRI G. S. PATHAK: Article 141,
*That the Supreme Court lays down

the law is known to every young
man who enters the legal profession.
It is such a commen expression.

THE  VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): Aad for the
benefit of my friend, shall I read out
article 141? It says:

“The law declared by the Supreme
Court shall be pinding on all courts
within the territory of India.”

SHRI BHUPESH GUPTA: No no.
“The law declared by the Supreme
Court”’—it is something declared. I
say, the Supreme Court takes the law;
you can say, the Supreme Court
declares the law. The law declared by
the Supreme Court shall be binding
on all courts within the territory of
India. Now, therefore, the Supreme
Court’s function is o declare ...

THE, VICE.CHAIRIIAN (SHRI
AKBAR ALI KHAN): What 13 the
differance between declaninz a law
and laying down a law?

SHRI BHUPESH GUFTA: You are
a very learned man, Mr. Vice-Chair-

man. Laying dowqa the law is enact-
ment of law or proposing the law,
The Supreme Court does not enact

where the quesiion of law originally
stands; the Supreme Court interprets
the law, Here the Supreme Court
dac’ares the law, law as passed by
Parliament. It has different inierpre-
tat ons, not different versions.

THE VICE-CHAIRMAN (SHR1
AKBAR ALI KHAN). ‘That will do.
T have heard you, Mr. Bhupesh Gupta.

SHRI G. S. PATHAK: What 1s this
voint of order? I cannot use an Eng-
lish expression which is wused by
everybody in every court in India be-
cause Mr. Bhupesh Gupta has never
heard of that expression. (Interrup-
tions). I have a right to address the
House,

SHRI BHUPESH GUPTA: He does
not know anything,
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THE VICE-CHAIRMAN
AKBAR ALI KHAN):

(SHKI
Mr. Bhupesn

Gupta, it is not fair to judge any-
body as not know:ng anythiag. It 1s
not dignified.

SHRI BHUPESH GUPTA: Let us

take the opinion of h2 Suprcme Court
itself under article 146 whethor the
Supreme Court lays down the Ilaw
and whether there is a difference be-
tween laying down and declar.tion of

law. I am prepared to how io the
.opinion of the Supreme Court.

THE VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): Al right. Let
him proceed.

SHRI BHUPESH GUPTA: I do not
know how you maks money in the

Bar.

SHRI G. .S. PATHAK: In the samn~
way in which you never made any
money, Anyway, let us not waste
time. t

Now, Sir, the Supreme Court dec-
lares that all appointments under
these rnles, which they declared to be
unconstitutional are veid. The neces-
sary consequence js that all the acts
of the Judges, whose appoiniments
were declared illegal, would be void,
and their judgmenis would be void.
That would be the result, and conse-
quently it became necessary to dec-
lare the appoiniments valid by a
constitutional amendment, snd also to
declare the judgments of these Judges
valin by this constitutional amend-
mant,

Now, one thing 1 may point out to
this House. There was a case in the
High Court after the Supreme Court
jadgment which is binding on all the
courts in India, in which the question
arose whethe: in second appeals and
revisions the question could be raised
that the appointment of the Judges
who decide the cases, out of which
the second appeals and revision had
arisem, was invalid. That was the
guestion raised. And four judges
against one decided to the following
effect. I wi'l repd that part of the
judsgment:
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“We hold that the appointment
of the Munsifs and the Civil Jucdges
purporting to have been made under

the UP. Civil Service (Judicial
Branch) Rules, 1951, cannot be
challenged in a collateral proceed-

ing like an appeal or revision and
that even if it be assumed that .he
appointments of the Munsifs and
the Civil Judges are invalid .. .”

Now comes the important sentence.

“ ., . . the impugned decisions
are not liable to be set aside on that
ground inasmuch as the de facto
colour, under which they functioned
in office, had not Dbeen exposed
when the impugned decisions were
rendered. In this view of the
matter, we find it unnecessary to ex-
press ouy opinion on the remaining
questions.”

The same decision was with regard
to Assistant Sessions Judges and
Sessions Judges., There before the
Full Bench the question was whether
the decisions made by Judges, when
the defect in the appointments was
not known, would be binding on the
citizens, But it related to the period
before it wag known or exposed, to
use the language of the decision, that
there was a defect in tae appointment.
It related to that period because i¥
says:

“ . . . inasmuch as the de
facto colour under which they
functioned in office had not been
exposed when the impugned deci-
sions were rendered.”

Two points arise here—(i) whether
you can raisc the question of invalidity
of appointment before the Judge him-
self whose appointment you want to
challenge. They said, it could not be
raised. (ii) They said that if the im-
pugried decisions were made before the
defect was exposed, then in that cas3
the decisions would be binding, That
wag the judgment,

Y TIHAFTTE : T7H | TV HHT,
wagr fifea |
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Sawarean (AT 7FIT AATGW):
AMTAE FT A0 |

SHRI G. S. PATHAK: Now, the Sup-
reme Court had, 11 aaother case, decid-
ed that after the dispute relating to
the validity oi the appointment of
Judges ig decided, those judgments
would be invalid. I will read that out
to you, Sir. This was in Mr. J. P.
Mitter’s case. You will kindly remem-
ber that the dispute in that case was
whether he could act as a Judge after
he had passed the age of superannua-
tion. This was the dispute. And the
question arose before the Supreme
Court 35 to what would happen when
it is decided that he has passed that
age? I will read out that passage to
you from the Supreme Court judgment,
Sir:

“In such a case if the decision of
the President goes against the date
of birth given by the appellant a
serious situation may arise because
the cases which the said Judge might
have determined in the mean-
while . . . ",

That is, from the commencement of the
dispute up till the determination of the
dispute—

. because the cases
which the said Judge might have
determined in the meanwhile would
have to be reheard for the disability
imposed by the Constitution when
it provides that a Judge cannot act
2s a ‘Judge after he attains the age
of superannuation, will inevi-
tably . . '—

Kindly mark the word “inevitably”—

“« iniroduce a constitu-
tional invalidity in the decisions of

the said Judge.”

Therefore, when it is ascertained that
there is a defect in the appointment,
evidently the constitutional invalidity
of the judgments after that determina-
tion would necessarily arise. That is
the position. Therefore1 before the 8th

August, 19v6—8th August ig the date
of the Supreme Court judgment which
decided that all these appointments are
ulegal—it might be coniroversial whe-
ther the judgmen!s pronounced by the
Judges, whose appointment was declar-
ed invalid on the 8th August, are valid
or not. But there cannot be any ques-
tion that after the 8th August, when
there wag full exposure of invalidity
under the pronouncement of the Sup-
reme Court itself, those judgments
would be inevitably invalid and the
cases will have to be reheard. That
is the position,

This Full Bench case is coming be-
fore the Supreme Court in the sense
that leave to appeal to the Supreme
Court has been granted and the appeal
has been filed or might be filed in a
few days. Thercfore this judgment
itself is open to be reviewed by the
Supreme Court. The Supreme Court
might say that this judgment is illegal
or is wrong but assuming that this
judgment is right, it will operate only
on the judgments delivered prior to
8th August. The Supreme Court de-
cision the other ome which I have
read, will be applicable to the judg-
ments which have been made after the
exposure of the defect on 8th August.
Therefore, with regard to those judg-
es who are working after 8th August
and delivering judgments, it ig clear
that those judgments would necessari-
ly become invalid whether the Full
Bench decision is upheld by the Sup-
reme Court or is reversed by the Sup-
reme Court. If it ig reversed by the
Supreme Court, then the earlier judg-
ments also would become invalid. That
is the position which we are facing.
When the Supreme Court made this
decision, then several writs were filed
impugning the appointments of judges
other than those whose appointments
were directly in question in the Sup-
reme Court. Those writ petitions are
pending. There are very large num-
bers of them. They will have to be
decided according to the decision of
the Supreme Court because the Sup-
reme Court decision so far as the law
declared is concerned_ is binding on all
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the Courts. That is the factual posi-
tion, In thig situation, when we find
that five of these judgeg are in tihe
High Court—they were appointed later
and they are in the High Court—what
are the consequences flowing from this
situation?

PANDIT S. 8. N. TANKHA (Uttar
Pradesh): Not appointed later than the
Supreme Court judgment,

SHRI G. S. PATHAK: Prior to the
Supreme Court judgment but they are
in the High Court. The position is
this, What is the consequence which
has flowed from the decision of the
Supreme Court? Al] the judgments
which have been made, whether on
the crimina] side or on the civil side,
would be void. Cases will have to be
re-heard. What are the cases? There
will be sentences of imprisonment in
criminal cases . . .

DIWAN CHAMAN LALL: After 8th
August?

SHRI G. S. PATHAK: Both before
and after. There will be sentences of
death also. There will be civil cases
where money decrees have been
passed, decretal amounts paid, property
transferred from A to B, titles declared
by tie Courts. All these will be upset
and the cases will have to be unneces-
sarily re-heard. That will be the posi-
tion. Further, those who have gone
to the jails under orders made by
judges whoge appointmentg were ille-
gal, can file suits for damages against
the State, because not being a properly
appointed judge, he is not enjoying the
protection which belongs to a judge,
and being an agent of the State, the
‘State would be liable for damages
for any action done by him, That
will also be the position.

As regards the magnitude of this
problem, it is necessary for me to men-
tion that thousands of cases would be
affected by the result of the Supreme
Court decision. To give you an idea
of the magnitude of the problem I shall
give a few figures. In 1962 the per-
song convicted by Sessions Judges
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were 8,815 and in 1963 they were 8,830.
In 1962 the persons sentenced to death
by Sessions Judges were 412 and in
1963 they were 436, Sentenced to im-
Prisonment for life were more than
1800 people in 1962 . . .

SHRI M. P, SHUKLA: 1 would
like him to enlighten the point as to
how many of such judgments related
to the 15 judges appointed under the
Higher Service Rules?

SHRI G. S. PATHAK: [mprisonment
other than life more than 5,000 in 1962
and more than 7,000 in the other year
i.e, 1963. There were appeals and some
of the judgments must have been re-
versed. Since 1954, the appointments
began to be made. I could give the
figure of the appointments too. It
will be necessary that the House should
know how many judges were appoint-
ed in 1954 and 1957. They were 38
promotees, 11 direct from the Bar.
In 1961-62 there were 28 promotees on
the recommendation of the Adminis-
trative Committee of Judges. The first
mentioned figures of 38 and 11 are in
consultation with the Selection Com-
mittee—the very same Selection Com.
mittee, and here it is on the recom-
mendation of the Administrative Com-
mittee. The Administrative Commit-
tee stands on the same footing as the
Selection Committee because they are
not all judges, there are just a few
of them. Then there were 116 pro-
motees on the recommendation of, or
in consultation with, the High Court.
Then about 100 judges were given the
powers of the Sessions Judges and in
this way they began to function as
District Judges. There would natural-
ly be no consultation with the High
Court in the sense in which the Sup-
reme Court has laid down that there
should be comsultation. Therefore, it
is a question of a large number of
judges since 1954. But we are not
concerned so much with the number
of judges as with the number of judg-
ments. One judge may have given
a large number of judgments during
his tenure of office. Therefore the
problem is a large one. The judiciary
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[(Shri G. S. Pathak.]

cannot function properly when there
is the Democles’ Sword hanging over
the head of the judges who are parties
to these writ petitions and if it is said
that it is a mistake of the Gov-
ernment, we are concerned with what
would happen to the people. People’s
rights will be unsettled. Their cases
will have to be re-heard. We are not
concerned with the mistakes commit-
ted by the Government or anybody.
The High Court alsgp was a party to
thig procedure, The word ‘approval’
wag Mentioned in the Supreme Court
judgment and the question was whe-
ther the transmission by the Registrar
amounted to approval Sy the High
Court. The Supreme Court says:
‘No, there must be consultation with
the judges’ and it is not the Allahahad
High Court alone which is concerned
with this question. In Rajasthan
there was g Selection Committee con-
sisting of the Chief Justice, the Ad-
ministrative Judge and another, a no-
minee of the Chief Justice. That
writ petition was filed. The matter
was before the High Court. The High
Court dismissed the writ petition. The
matter is before the Supreme Court
now. 1 am told that in Mysore also
there ig some guestion but I have not
got the exact details . . .

THE VICE-CHAIRMAN (SHRI
AKBAR ALT KHAN): You mean that
it is a question of general importance?

SHRI G. s. PATHAK: ... of that
matter. Therefore it has become neces-
sary that this situation which is & very
unfortunate situation, which concerns
the people and their rights, should be
set right. And consequently this Bill
goeks to exrlude those who were not
found to be eligible t0 be appointed
under article 233, according to the
judgment of the Supreme Court and
to validate the judgments given, Other-
wise the result would be what I have
pointed out now. 1 am not, therefore,
introducing something in this amend-
ment of the Constitution which was
not found originally in the Constitu-

tion, so far as the substantive
provision ig concerned. I am
merely trying to regularise what was
an irregularity, an illegality, by seek-
ing the validation of the judgments
transfers and appointments of District
Judges. That is the position and I sub-
mit that this House will, as the Lok
Sabha has done, consider this Bill and
later pass the Bill. Thank you.

The question was proposed,

THE VICE-CHAIRMAN (SHRI
AKBAR ALI KHAN): There are two.
amendments, ohe in the name of Shri
M. P. Shukla and the other in the
name of Shri Rajnarain,

SHRI M. P. SHUKLA: Sir, T beg to
move :

1. “That the Bill further to amend-
the Constitution of 1ndia, ag passed
by the Lok Sabha, be referred fo
a Select Committee of the Rajya
S~bha, consisting of the following
Members, namely—

Shri G. S. Pathak,

Shri P. N. Sapru,

Diwan Chaman Lall,

Shri B. K. P. Sinha,

Shri Lokanath Misra,

Shri Bhupesh Gupta,

Shri V. M. Chordia,

Kumari Shanta Vasisht,

Shri Mulka Govinda Reddy, and
Shri M. P. Shukla.

with instructions to report by the
first day of the next session.”

THE  VICE-CHAIRMAY (SHRIJ
AKBAR ALI KHAN): Have you ob-
tained their consent?

SHRI M. P. SHUKLA: 1 have taken
the approval of almost all of them ex-
cept that of the Law Minister, but be.
cause he is in charge of the Bill I
thought he would like to be on the
Select Committee and therefore I have
put down his name.
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2, 1[“That the Bill further to
amend the Constitution of India, as
passed by the Lok Sabha, be refer-
red to g Select Committee of the
Rajya Sabha consisting of the fol-
lowing Members, namely:—

Shri G. Murahari,

Shri Atal Bihari Vajpayee,
Shri A, D. Manj,

Shri Mulka Govinda Reddy,
Shr1 A, P. Chatterjee,

[ ] Hindi transliteration.
$[ ] English translation.
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Shri Lokanath Misra,
Shri Bhupesh Gupta,
Shri Chitta Basu,

Shri B. N. Mandal, and
Shri Rajnarain,

with instructions to report within a:
week.”]

The questions were proposed.

Y T ¢ e, a8 fagas
s mrw e wga &, fvww &
qET €1 wEE fagaF § W e w1
T §rg @y gfmfaw & 1 g
I J oag fF oFmoEw g A #
TEl, S9F GVHIE &, g @
WY & A1 A ! ogEd aw, @ g
AT W FEFTN T q5a:
AN T@AT TR & a7 qer ° a|d
T, & fmiEr ofwg & e,
T W AT q9, AW F1E F A7 famr——
FETEIT H HMEA (qgas o7 FT—
ug SHIEIT AAET ATEA & AT ALY 7
W W, dg FiEgIT § 1 A
FRdEIT & g fAeerd £ Iy
#t o ) wdE FEEe #
ud TF Faw TF afeEmaq gu § W
AT "fagr ¥ a7 Sgat dureT g
7 ? ffen @99 F weay, el WY
[FASTT FEAT AMET | TH TAFAE &,
fr T afF S FWT F1 FO TEFR
ff 8, 59T 9§ 9 WA ¥ HuAy aray
gz # F@R & ghag w@@l g
T FIA FT HITL L T 1 G
F1E & FoHwe €1 A gegfeafy weE
qieF S A @, 98 aegfeafq @@y
T 2| UF TS 9 9 S FF
@ ¢ fF s 999 ¥ gorgeeRe .
gt faar Agr @ foar s9% g
fai T SodeE A FTAT FA AN F
faa faar 2

=Y MY &R TEF .
Fr faar &

A
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=t TAAACE@N : TET & qrAT 1
& I W g ! WK I wAY 7, v
§ 7 & gra w3 {6 vz oY o
F1 FIAT FAT 27 At & sq9€97 Y
o ST TAG GF § T AFL Y §
IAF AT FAAGT F1 FagfaF A
FT FILT TET | TTG T4 417 & TO
A g | TS T AT G AT @
&1 39 Iowee ¥ 1§ Wigsaq A9 &,
NgAT g STTA & | FAFAT .. .

(s ols ST ) pmrinr ol

u,?":' 4“5\3‘ é AR Lﬁ'j 1{1&) 6',
N TN

Lo

F[raaremes (=t wawaT gt e ) ¢
ag femar 4@ faed qvay Iy a9
f&r 1 ]

oY WA Sy TG L § Ay
wgl T9q @ oAy

(O ste ST opd) psepear oy

S 2T N 9 Ut Serteaa

t[sawean (s wwar adrEw):
wefyay ¥ av Agr 98 § 1 )

St THATE q Jgr 938 &,
R 9l ww g @Y § 1 ogg av @
WG | AT Y AATEEY FE & 99
qATRIES HIE F afd fqaw s
gC § w1 & farg 7 & e daw
FAAY & 1 qafad wraa d&6
7z % f% 97 o9 F gIU S HAA
far o § 9 Sax @ T FAA A
ST, I8 FTAT F7 FEY A TG 2
FAT QT AT FAFAT AT FAA, TG
15, 1912, ¥ 516 :

[ 1 Hindi transliteration.

“It may also be mentioned that
the pronouncement of the Sup-
reme Court does not validate the
offictal acts, namely, judgments,
decrees, orders and se.tences
bassed by officers whose appoint-
ments have been declared illegal.
The reason is that they acted in
bong fide discharge of their public
duty and under colour of office and
they were de facto holders of pub-
lic office”

AT, Ig FATAT AT TR FT I
AT HY oFr T AWET qET S
M qaq F o gemfrg aeel &
fearr 5 9z wwré w o fgy 5
¥ qga ¥ R F AT FT FT AT
FW &, 97 ST F g foeT AR
Uz gim FE A w4y FOTR far g
S HEA §U &, ITH A AATRET FH
gu &, nafors 337t g€ &, ag wag 7
AR A, qg AT FTAT AET A
SET | FH TT & AT I AT
g1 IATIRT A TF

The U.P. Honorary Assistant Collec
tors Act, 1938

qr, IGEI AT JAT GISF ST 9Zq AV
IFF AW e OF IT o ge
FAFAE g1, I A9MAE H I AT
foam a97 ¥ T F ST 9197 97 IO
FFIAT AT AT A FT faar war
AT T A F Fr A ¥ s A
fafqa gY @Y a1% Y v @M% qm
Fg Irfzy, Tafs g0 9% a% ¥
agHT T4 &, gwra av fafee @ f
faady 3 a%, 97 9%, giw FE ¥
ITF  AYrgENE F1 A FEAT FAT
Y foar g9 g% 3% ST & sae
gu § 3 oft dad S §, a9 e
&R @ &, @ dEe 49 § 39 9
FE O @Y ArEy arfer Wik W
a7 fafaeex atga g9 § f5 @ wwifam
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gQ &, ¥ uE AFT ¥ od &7 gy
foqr a1 W & | I AT & ST qrae
T $ faamr 91 wr § 1 qw A g,
g4 ATS FT | oF TFY 910 HT A7y
AT @T R RTE T AT I
S M zmaw ¥ a7 a7 § ol
YA ®1 Tz 4@ WSS 9@ ¥ a9
FT Tifgy | IR FERYI ¥ uF
qifaq & 233 | ITTHIT F 1953
¥ 7o qYo grax FAfwaw afaw &q
T 47 | IF ®F F AANGF T q
BN & AT uF agr g A FmEat
g¥ar & AT T 1 &Y FTH Y qAT
XX 5 uF wF g far mar g oA}
AT AT ArAAT &, o gfqum 1 ara
g %8 a8 "q g fF gitm &2 7
e foar & ag a8y & | afwT 1953
% & ¥ Aarfas 73 ¥ gfaam
ST WAL F @R | I FE T
o Ixqz § g fafr ev & adr 21
A wTAT F faardf g g o @
T 9T w f5 ogiw $E 7 ot
ot faar @ ag =& 3

[T DepUTY CHAIRMAN in the Chair ]

TreaT w15 foar s $1 9@
faqwr wfege frgaa ot mar 1 59
gy we¥ 38 Jaar g % ¥ qfmasw
wfagz & fad a7 1 g, w1
FAT FCN, T IF @ 5 ¢ "I STF
qeT & faeg 9@ w15 919 A4 FE
oot A far 3 9 3 9% fauw
afz @7 F A A ¥ AR ¥
Ty 9gT § arr ¥ S Afrar 1Y adrar
F o Z AF X | 379 § 9gT § /T
oy ¥ oy a@rer agr 9adr 91 {1}
A FIN FIT F AL WT Y R1WI
HYIT Q9 WI & qF9 7T F0d 4
WA ITHT 9g T &Y, ITHY 9 fafaeex
AF q1, I GH a3 3 AgHrEi
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a% 97 | safaw 7 GFT 71 o o
grae sEfoger Afaw 1953 & Araeq
& fam AT ) @1 & agr e aRE S &
#ifea 1 997 FWT g | WAL 9IS
ST ®EY § AT 918y £ sone afase
@A asF S 10, 15 s 1 fAafaa
¥ gt gaifag gV @ g 1 IEr AT
faw 74y famar 37 & @ &9 F, 379
9 4T 8, § AT 7T AW F GG
YT 39 qIT F GO T@ I, T AT H
4 97 =TT JA | qE TF AT Fo
o 7, St 5 g0 fro Forart mar &
AT 92 9T F 4P § AT 3W gAY
dvra Forag & T8 9T & aar I
magg feet v fread ot 2
UF FFET ], AT [T AFAET ATE
faar Mg’ amr ag a2 s ggae
77 faasTdy 7o 1 gTFTAT 2
THY A@ § Fo Vo A0 7 Y fpar &
o< fow #Y =g faggy +1 fzar
ST wEHT AqfEE 7 9T %7 3T
FxT g, vewr fefgsr o faq
fogr mar 2\ wS grw 3@ 2 R
oy AW $Y LYF T4AT AT 2 ST QBN
FWE AR IHF AH T F O
TETFT 93 § 1 EHT gy 1)
gard AT Frar @ WY feT gaEy
frafsy fefigaz o9 & o7 qu T &
STEY & 1 a1 wror afqge S qrgA™i
FY WY & AT I fgfar A @
ag faega waa & 1 7@ &7 o dTo
grax &g afaw &9 § a8 199 &
HYT IF ATET HH AL G =N |
oI & GXFT T U FE F GAA
F1 fiiz 37 & 91 39 99 §
fogas #Y wega fear €1

gAY, & faear ¥ wgar [gar
g T arew ST WY 5@ F FA F
fe g@¥d it #12 F1 F15 qwwE A
¥ afrs =Ey <@ e agr adard
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[T TaTrUTT)

F w3 fxar aar & {597 39 a9 A
famar f% g e #r Y § AR A0
THT ¥ | WO AF LA FEEEAT
FY wreAaT 78T 2 W@ & AR M A%
SIECE PR EARCARASSEIES ]
TGA FIST FT GAT A5l (HAT | ZIAT
&1 7@t fr g qrg @@F fag amad
7Y A, F & a3 FAT G § F 39
faw gy argT F FAT T ITHT
AL FTAT ARA T SAR FF I AT
for 7% =g a7 = fr o, 78 &
qTYET ATATHAT | 8 WIET FT g
FE HT GgAT FAT AT | 8 WG F
dax ¥ gty s 7 fo@ foar ar f&
gt fagqfaq g & | AT IR F
fawr & goita =1 & 489 & wfq A<
giar qv 3T ger faar s

st dte o qi?  (ITT W) ¢
7z A O EgArFe NEITT A Al 4T,
g4t Ty T8 o

Y THAAAT ;. AFET TR
FT AT FZA1 SV A4 & 1 g W
F AT BT GAAT FI A990 7 Y
qi? off ¥ 78 @ wf ¥ ) gOw A
¥ Eqfiwa Terdr waf F4r 8, gIA FE
T T®Iq: A g | TG TN
F3T § AT EH Iq ATHE AT F W&
oy g7 ey f& D w3 ¢ A
TETT: TG & |

“We are assuming for the purpose
of these appeals that the Governor
under article 233 shall act on the
advice of the Ministers. So the
expression ‘Governor’ used in the
judgment means Governor acting on
the advice of the Ministers. The
constitutional mandate ig clear, The
exercise of the power of appointment
by the Governor is conditioned by
his consultation with the High
Court; that is to say, he can only

appoint a person to the post of Dis-
trict Judge in consultation with the
High Court. The object of consul-
tation ig apparent. The High Court
is expected to know better than the
Governor in regard to the suitability
or otherwise of a person belonging
either to the judicial service or to
the Bar to be appointed as a District
Judge. Therefore, a duty is en-
joined on the Governor to make the
appointment in consultation with the
body which is the appropriate autho-
rity to give advice to him. This
mandate can be disobeyed by the
Governor in two ways, namely:”

at AW gim Fe § Sorde ¥ ag 4
faeger ar foet g2 & 5 fefgre o9
FT AIZEHT AL g8 FIE FT qAG
¥ FIAT 2 AT I a1 AT Fie g AT
§ oft fadt gf &) awram Al
wia afewg MY v e FH Fw@r
afFT gu fau F 7=8% 233 W 4T
forar g & f5 woif 1 i ard &0
T qATE TCETZFT | Y g SFATHe AT
TE & A% oA ¥ AT U 419 &1 W
sfefaardy uofragfer it afaerdes
T O F HEET § | W I Aq A @Y
QO Fo W g Afwg 5 d9d Y "ag
q¥ U T F0 F@T ¢ | AfFT
Hiedrege ¥ ag faar 2. ..

qfeq W gy oAw A= -
WAL qF I 740 grar q Fieeregud
§ gicded F F W IO 9%
FTET |

S THACAN . qF AT 7 AG
ANAT ST G & | HIECEYVA F1 wAs-
AT H3A FT TE7T 1 v &1 ay AW
wgr ag ¥ 5 1@y wwfag ey @00
§ I @ 9T § 1953-54 &
&5 Fer 1 fawfon o 9 wed @
W&&ﬁfﬁ’ﬂ%o!ﬁ'o{&%@ﬂ’m
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ATEE & AL AL oY FATTe sfvereqa €
STt & qf s A AT H A A
1958~59 ¥ 0 FUel T A5 Jrafwal
& A #1 fawrfor @ o fyad & =
saratEA o faegr wfawdz g wwo
GF §1 97 1964 H T aFX 7 §B
il # frafa # @ g F#1E &
aor & qIg WY G A IT AR FT
HY Y T TET g1 TN qiEE
g1 e ofwemfer ¥
¥ 9T Tl fqag gar o=
o ¥ z7 ax faamd wrg awm
FFTaqEEl # fqam g1 wr ®
goteare § faarg @ <@ A A
fam gt wr g | wd smEra 2 fF
Frag qifaareed ofieeafes w9Er &
FEa T A A Ag A o FE G
grad U FrieczqoA FT gHEAT T4
At Tfed | 93 39 AT A1 AEAAT
& 7 fF oAewz TR g =g AR
Eifayr  ag fauas omq @ 3T S |
T TE@AES  WIEEHl AT Sy
AT FIAET A A AA g ITE
agt fadrfear o=t #<F agi o W
KT 7 THMATC T@1 § A9 AN F T&T
St o 4 2wl AT FAATH AEET
FT @ & 3 gizA fafqeex & 99,
A FULS & qE AR FA F 99
AT FT F wgr g R ogmU afra
I G2 3% gHIVT AINAT @ S
it a<e & g AR |

2 P.M.

qfsq Tm =X AEEr a@r
ITF GEATT FT TATT TG § qg T=Aw
¥z fewie FAT § 1 3 e woa
=gz o & 7T fF afsaw g3 ag
fenis war 2 o o aoR F fagr o |

sft T ¢ ufeerd gdEE g€
fentz #xar £ 5 2w fadas 71 a7
qasF A W A A F IR 158
S g qEfwEw afqd & See a1
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FHE T ag @ EH A IHF W
fea<ar #T alqrEaer & 1§ e @
e m ey af@ ¥ 7% @
TS R AT @/ g AR I
FAX e AR &) ATET ST @ R
o &1 @8 a0 & oy fww
afaq 1 adtwm fefigar s awar
a1 g% Fx @R far mr sfsfaa
#fEde 1 | qEAET o9 STy § 6
SO W # Sfsfmaw  afmgew
ifeviz 7 3 ST o T
FE qedl 1 IS afawe
F TOETIF 9T T ST JA™T qEQqT
g o § fefrgae wfvmde & araga &
fefesz afvede gad #icer Fanr ¥
foram & | 57 wieHe dar wrag g
F0E 72 forar & 1§ el afwede
& FTH ST 3T Fe 1 | o A
FT 9rax ¥ ufiwfes gead #1990
a7 faur ST B J9 SWHT S
f& ag afefaadr @8z &
qa SfsfemT wv @ FT FW ST )
TEF TR T A gEE F1E F
aasEAnd fog & | ¥ St & weal A
AT qeedt F AT AT Z |

It : TFAIAT S, WA
20 free & fag &

=t TemRmw ¢ 9z fgagw &Y
oA § |

Irgwmafa © WY 12 gEed S|
ara g |

DR, B. N. ANTANI (Gujarat): 1
am sorry, madam, but I rise on a poing
of order., When we are discussing the
question of general principles, when
it affects the Constitution, is it in order
to discuss individual cases of any
State? Howsoever, I might agree with
him, is it admissible?

SHRI MULKA GOVINDA REDDY:
Because of that State the question

' .
has arisen.
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DR. B. N. ANTANTI: A general prin-
ciple affecting a1} the States, the whole
of India, is being discussed.

THE DEPUTY CHAIRMAN: But he
has not mentioneq any names. Mr.
Rajnarain js all right.

SHRI RAJNARAIN: He is also all
right and you are also all right.

THE DEPUTY CHAIRMAN: You
continue, but if only you can be brief
now.

ot VMW . JWAET o1
gl 9% wEeT A1 W7 7N LA AT
I 4T W E  I9N 9X H9 HEET
TgT & | AT T I AN & IT AT H
agaT avy fear s @T &) & AW
e & AN FTOGA G IR —

“Before India attained indepen-
dence the position was that District
Judges were appointed by the Gov-
ernor from three sources, namely,
the Indian Civil Service, the Pro-
vincial Judicial Service and the Bar,
But after India attaineq indepen-
dence in 1947, recruitment t{o the
Indian Civil Service was discontinu-
ed and the Government of India de-
cided that the members of the new-
ly created Indian Administrative
Service would not be given judicial
posts. Thereafter, District Judges
have been recruited only from either
the judicial service or from the Bar,
There was no case of a member of
the executive having been promoted
as a District Judge. If that was the
factual position at the time the
Constitution came into force, it is
unreasonable to atiribute it to the
makers of the Constitution, who
have so carefully provided for the
independence of the judiciary, to dis-
lodge the same by an indirect
method. Thig is an indirect method.
‘What can be more deleterious to
the good name of the judiciary than

to permit at the level of a District
Judge recruitment from the exe-
cutive department? Therefore, t(he
history of the gervice also supports
our contention that the expression
'service’ under garticle 233 can only
mean the judicial service”,

TIH FE T T A9, TAET AT
fom 77 & w@ & & | gdifmae
Afaede #Y 351 F7 F fefgde 991 a7
faar o A sEwr avee fefese
I @l FET | 3T T AEGAHT
FT Y @I FY GOA FE 7 0F T
£t I o T & #E hAe fFaT § 0
T IT FAG X1 AT F fay 39 w9
FY g1 7 & fod € A &) AecqA-
& w0 & ol o qawTe mah FTfeaEy
FT TE T A FRECE ®T F wHew
T e JTET FT T4T 2FTH Tg7 99
v fadas geqg s g | 39 faaas
FY weqT F ¥ fag Faa &1 g7 w10y
qrEE S 5 A & |’ g & qEnriaa
qEE AT §AT H 99 &1 9191 F A G
AT ATEAT § AMF a4 IS IT T |
qEHAT FTTO Irg A Tz FaT iF sorwie T
FE G AT | 3% a1 § A FAddl
7€ ayE #1 wfow 3 Y R oo amae
(wdg) 7E €T ZAT FTI A FAAT
fF aviy soiwr 3@y gwifag 2+ 77
STTST 21 158 9T AT FHY qaT 727
TAF 32 FAL ¥ AT A 7Y g ¥
gfma 17 feme @ras & o1 &
FE F A 99 T F | T 15 99 2
fom w1 28 F1@ 7  sfwfaafzr s
a1 faar a1 s 3 wfsfmofen sw
T @ A7 AE P A I
zafed AT qverT wEar g i aga w
g H7 Fa@<w g, ) & qmy aegm
T, cfiwsgfor & avwi 71 sfefmd
F fax 9T 7 fagmn 9@ a7 o1 gnrR
TG IR N, WAET §9Y ®
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sfforre afad #§ 93 g0 &, TR AW
e ¥ 9 F7 AT FTE FIAT AWAAT
A1 g1 A1 a9 1 g fagaw gfr
&Y T wfgd ) 3w fagaw ¥ WA
wg ght 1 S fawer g € e &
Fafafera 78 wWr g o ofewfaa
Fam A a ©E 7w fefeswe
a9 F & FH G a1 | OEEIT
faaam od g AT AT FH

e A9HET T AT J981 |

oo da0r 379 AT T AN
& TEANTS AGY &1 WAL | A6 FAAT
FH TN TG 9T AP @ T s
Irfgd | w9 O T § A g R
¥ A9 &, dfaue wT " g
Ffaum & fmfarsl &1 7w § HiT
Aqifasr @7 wAafyEr 7 Wl
FT A AANE & TR OF F F HT
AETT FT gFAE 1 7 fan & R
& g 8 arha ¥ |19 59 fqaas &1
faredY g == =g § 5 38 &9 wawy
q¥ Y yax wfafy § ww faar 9, qa%
.= . . . 1

wfafy 22 fa@ & T aiEsi & AT HT
2@ | UF g &1 g7 fratfa st faar
S WK OF g ®wee< w9} afafa
oA g & € foe & T |
QT qTAY AT A, q@ AT 9 HIT
qTEY T qTHY, T G BT ST

SHRI M. P. SHUKLA: Madam
Deputy Chairman, the Constitution of
the country is not an ordinary law
which can be made or unmade at
every momentary requirement. It is a
fundamental law of the land, which
has to be amended very rarely and
with extreme care, It can be amend-
ed when there arises a situation
which has not yet been envisageg or
anticipateq by the framers of the
Constitution. It can glso be amended
where it is found to be inadequate to
rive effect to an accepted public policy

ar anticipated public purpose, Ii ean
also be amended where its language
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is found to be inadequate or defective
to give effect to its own purpose,
which the Constitution has envisaged.
But the Constitution prescribes a cir-
cumference to which every other law,
rule or practice must conform. Where
any law is found not to conform to
such circumference, it has inevitably
to go.

Madam Deputy Chairman  with
extreme regret I have to say that the
Law Minister has brought forward a
Bill which is in direct conflict with
these universally accepteg principles
of constitutional amendment, A Con-
stitution has got its own sanctity and
the Law Minister has now been setting
a new precedent of constitutional am-
endment which molests that sanctity.
The Bill which he has brought forward
before the House is not brought with
any of such purposes, but in my
humble opinion the Bill hag been
brought forward to legalise ap illegal
act, an unconstitutional act of the ad-
ministration of Uttar Pradesh, Where
it is the duty of the executive or the
administration to conform to the pro-
visions of the Constitution and act
within the limits prescribed by the
Constitution, they have gong beyond
the provisions of the Constitution.
They have not only gone beyond the
provisions of the Constitution but I
should very humbly say they have
deliberately, wilfully and purposely
violated the Constitution,

Madam Deputy Chairman, it will be
not at all necessary now to dilate upon
such facts, as Shri Rajnarain has
already pointed out those facts and
I who come from U.P. have known
facts personally for the last ten years
how deliberately, even when they were
pointeq out by the eminent Judges
of the High Court that thege rules
were not In conformity with the Cons-
titution, they were defied, and they
went so far as to associate 5 non-
member of the High Court Bench to
be a member of the Selection Com-
mittee.

Madam Deputy Chairman, the judg-
ment of the Supreme Court pronoun-
ed on the 8th of August has upheld
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the Constitution, It hag not said that
the Constitution has been found in-
adequate to give effect to any actept-
ed public policy. It has not been said
that in regarg to certain accepted
principles of public policy the party
that is running the Government is
failing to give effect to it for want of
Constitutional sanction. But the Bill
has been brought simply to legalise
the illegal appointments deliberately
made by the U.P. administration. This
is not only a very limited purpose of
constitutional amendment but I should
say it is subversion of the principles
of constifutional amendment,

Madam, the Law Minister has plead-
ed that the judgments and acts of the
Judges who have acted under these
appointments are going to be illegal.
Recently the Allahabad High Court
has ruleq that such judgments and
such Acts of those courts who have
'acted under the colour of office can-
not be illegal and they cannot be
questioned as the I.aw Minister nim-
self has pointed out in the ruling that
he cited before the House. There are
other rulings of the Calcufta High
Court. That very judgment iz also
going to be appealed against and I
may inform you that the Allahabsd
High Court has given permission to
go in appeal to the Supreme Court.

Madam Deputy Chairman, tpe LeWw
Ministepr says that the whole of the
cadre of the District Judges is wrong-
ly appointed whereas the very Judges
who hold those appointments hold that
the judgment of the Supreme Court
only affects 15 Judges who were ap-
pointed under the U.P, Higher Judi-
cial Services Rules, 1953. They were
only 15, Madam Deputy Chairman.
I shoulg say that it is the peight of
arrogance of the U.P. administration
that they have appointed four Judges
during the pendancy of the apveal
when the date for hearing the appeal
was perhaps fixed before the Supreme
“ourt, Even this could not be post-
noned till the decision of the Supreme
Court. Advertisement was made and
applications were invited, and the

consideration was prolonged for four
years anq after four years they have
made appointments. Madam Depuly
Chairman_ I should like to say that
this amendment is going to give legal
effect to the nepotism ang favouritism
that the U.P. administration has prac-
tised during the last 15 years. The
Service Judges who are very large in
number are very greatly disappointed
by the attitude which under the pres-
sure of the U.P. Government the Union
Government has taken. The very acts
which are saig to be illega] are nct
questioned in any Court even now,
only the appointments gre questioned,
and so long as this judgment of the
High Court stands these acts which
the hon. Law Minister has placed be-
fore this House in thousands wnil re-
main legal judgments and legaj acts
and nobody will question them till the
appeal before the Supreme Courg is
finally decided. There was no hurry
This is a question in which both facts
and the point of Jaw are disputed
The Law Minister says ang the U.P
Government says that the whole of
the cadre pumbering about 158 or 168
are affected, by the judgment of the
Supreme Court of August 8, 1966
whereas the Service Judges who form
the core of the judiciary there say
that only these 15 are affected. Then
the Government say that the judg-
ments and a¢ts even before the 3th
August are affected. But the judges
say that only the judgments and acts
after the 8th August are affected.

Why then those Judges whose ap-
pointments were found tc be illegai
by the Supreme Court were allowed
to gct even after the 8th  August”
“his was in clear defiance of the
Supreme Court puling and I shoull
say it was a sort of contempt of court,
But the U.P. Government allowed
them to function ip anticipation that
Parliament would be favouring them
with an amendment of the Constitu-
tion.

Madam Deputy Chairman, my hum-
ble submission is that the Govern-
ment will not Jose anything, heavens
will not fall if the Bill is referred to
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a Select Committee anq the opinion
51 the Bar of the country is wnvited
over it. The opinion of the Bar 1Is
very sharply divided throughout the
country as those who have peen read-
ing newspapers and talking {0 people
who know law know, The whole ot
the judiciary in Uttar Pradesh is di-
vided in its opinion; the whole Bar
is divided, and even the Members of
Parliament who know law have {ifte-
rence of opinion. Madam Deputy
Chairman, this wag a fit case in which
the Attorney-General ghouldq have
been invited to the House and should
have given his opinion. But I under-
stand that he is not gvailable in the
country and, therefore, I do not press
this proposa] before the House, But
I would like very humbly to beg the
Law Minister to wait for a few months
and accept my amendment and let
the Bill go to a Select Committee of
this House, gnd let it emerge as an
accepteg Bill,

Madam, I would submit that the
Law Minister has not convinced us
about the need and adequacy of this
amendment. Even if we accept that
the amendment is needed, the ques-
tion arises whether mere amendment
of articles 233 gnd 234 is sufficient to
give import to the purpose that is
envisagegd by the Jjudgment of the
Supreme Court, The higher Services
3 Uttar Pradesh are pecruited through
the Public Service Commission. If
we would have to amend srticle 233,
then the Service Judges will not have
"n opportunity to compete for these
appointments, Probably there will be
inequality of opportunity end there-
fore articles 14 and 15 perhaps might
also need to be amended; and o 5l1s0
article 320.

Then I think §f the Law Minister
‘s bent upon bringing about this
amendment of the Constitution, I
would like him to go through all these
~ints and fhen bring forwarq a Bill
which may just be sufficient, adequate,
and comprehensive enough to set at
rest all such doubts and also be above
dispute, The Service Judges who are
not affected by this judement but who
will be affected by this amendment
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,u] be sorely gisappointeq and there
will be discontent in the judiciary
also. In Uttar Pradesh and also in
our country the judiciary was a ser-
vice of which we were proud, Where
discontent was there in all the other
Departments, only the judiciary was
without such apparent discontent.
The Law Minister gays he has brought
thig Bill because of public good. The
majority of District Judges ang Civil
ind Sessions Judges do not want this
Bill. They are very badly affected by
this Bill. Their promotions and gther
things are going 1o be affected by this
(Interruptions) 1 say so with
the same knowledge of law ang facts
as you have, You are a jawyer and
I am 3 lawyer and in law courts you
may pleaq your peint. But why they
have come up with this amendment,
not just to give effect to the judgment
of the Supreme Court, but in order to
circumvent this judgment. This is a
wrong principle, and for this reason,
my humble submission is that the
Law Minister may kindly accept my
amendment and refer the Bill to a
Select Committee so that the Bill may
become acceptable not only to this
House but also to the people whom it
affects.

SHRI MULKA GOVINDA REDDY:
Madam Deputy Chairman, the Consti-

‘ion of any country is a document

nich should nop ba trampled under
foot on account o1 the wnims and mer-
cies of the people concerned. It is
very jmportant that we should not
~esort to amending the Constitution
as often as we like. Under article
368, the Constitution ig being sought
to be gmended, I do not mean to
say that we should not amend the
“onstitution when the needs of the
times and the needs of the society
demand such an amendment. We all
supporteg When the Seventeenth
Amendment of the Constitution was
brought forward before this House.
Most of us felt that the present-day
society requires that the Constitution
should be amendeg in order to fulfl
the aspirations of the common man
the tiller of the soil. But in thi
particular case, I do not see any re#
son why the Constitution shoiiq 1
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amended. During the freedom strug-
gle ang after, we have always pleaded
inat the judiciarry of the couniry
should be independent and that it
should not be amenable to influences.
Not only that, It should be indepen-
dent, The Judiciary must be separai-
ed from the Executive, In many
States, the Judiciary has already been
separated from the Executive. In g
State like UP and jn some other
States, it has not been completely se-
parated from the Executive. Why do
we want this separation of the Judi-~
ciary from the Executive? We want
this because the Judiciary should not
be influenced by the extravagant acts
of the Executive and we want that in
a parliamentary democracy the rights
of the citizens ghould be gecided ac-
cording to the law ang the Judiciary
which gives thosg decisions should be
above board, should not be amenable
to any ijnfluences of -whatever sort
they may be. Wg do not want that
the Judiciary should be under the
influence of the Executive, Today one
party may be in power. Tomorrow
it might be some other party. We
do not want that things should be re-
neated here as were repeated in Ghana.
When the Chief Justice of the Ghana
High Court gave a judgment and
when that judgment went against the
Government, the then President of
Ghana, Dr, Nkrumah, dismisseg that
judge. We do not want such things to
happen here, What we want is the
supremacy of the Judiciary.

In order to see that the Judiciary
is independent, the recruitment should
be such as the judges that are re-
cruited to the services are not recruit-
ed merely on the basis of the recom-
mendations made by the politicians or
by the Ministerg or MLAs opr MPs.
“Mat iy why in this Constitution, it
has been very clearly provided that
the recruitment of gistrict judges
shoulg be ipn gecordance with article
933. The Law Minister has saig that
under article 309, some ruley were
framed by the U.P. Government and
on account of these rules, these ap-
pointments wers made, Even fram-

ing the rules under article 309 is not
in accordance with the Constitution;
the rules framed under article 309
are not to be made applicable to the
recruitment to judicial services, and
that hag been clearly stated by the
Supreme Court. Article 233 says—

“(1) Appointments of personas to
be, and the posting ang promotion
of, district judges in any State shall
be made by the Governor ef the
State in consultation with the High
Court exercising jurisdiction ip re-
lation to such State.

“(2) A person nol already in the
service of the Union or of the State
shal] only be eligible to be sp-
pointed a district judge if he has
been for not lesy than seven years
an advocate or a pleader ang is
recommended by the High Court for
appointment.”

According to article 309, the rules
were framed and a Selection Com-
mittee was appointed consisting of
the Judges of the High Court sitting
on the Selection Committee ang the
Judicial Secretary, being the third
member, sitting on that Committee.
The very Selection Committee was
wrong. ‘In consultation, with the
High Court’ does not mean that a
Committee should be appointeg where
the Secretary to the Government
should be associated, According to
this article in the Constitution, the
High Court has no authority to dele-
gate its power to any sub-committee
that may be appointed by the High
Court, even though that Committee
might be appointed by the High Court.
It is clearly stated in thig article that
al] the Judges of the High Court
should sit andg decide about the me-
rits of a candidate to be appointed as
district judge and only after the High
Court has considered it, the Governor
should make the appointment.

The Law Minister pleadeq before
this House that in order to imple-
ment the verdict of the Supreme Court
this Bill has been brought forward
before us. The verdict of the Sup-
reme Court is that the appointments
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of the district judges made in UP,
are illegal and unconstitutional. So,
in order to implement that verdict,
what the Gov®rnment should have
«done wag that those persons who have
not appointed in accordance with the
provisions of this Constitution should
have been removed from the Judici-
ary. I know, it is a hard thing to do.
But they should have been give alter-
native jobsg in some other departments,
Instead of doing that, the Law Minis-
ter wants us to be a party to validate
the illegal and unconstitutional zp-
pointments made by the Government
of U.P,

SHRI SURESH J.
I tell my hon. friend, Mr. Mulka
Govinda Reddy, that there are not
only one or two people involved but
a number of them. And out of those

DESAI: May

involved, five are acting as High
Court Judges.
SHRI C. D. PANDE: Everything

will go topsy turvey,

SHRI MULKA GOVINDA REDDY:
There are so many who are prepared
to work as High Court Judges. About
these we need not bother. The num-
ber might be one or two hundred or
even five hundred. It would not be
more than five hundred in UP, at
any rate.

SHRI C. D. PANDE: In

Mysore
also,

SHRI MULKA GOVINDA REDDY:
Whether it is Mysore or Gujarat or

any State, illegal, unconstitutional
appointments have been made and

we are asked to validate such ap-
pointments. This is why we want
the judiciary 1o be independent

because the rights of millions of pec-
ple are involved, whether civil
rights or any other rights that may
go before any District Judge. And,
therefare, it is necessary that these
Judges are not amenable to influences,
particularly to political influences, 1
mey quote for the information of the
Member that judgeship of the High
Court was promised to a prominent

!
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person in my State. He was asked
to canvas for the Chief Minister in
1957, Later on, even after nine
months of his Chief Ministership, he
could not make that appointment,
and the person who canvassed for
the Chief Minister is now opposed to
him. So these are instances. Judge-
ships were promised. Therefore,
District Judges are made on the
basis of the fact that these people
will be amenable to their influences,
and the relatives and friends of these
people will help the Congress Party
in power. And with reluctance [
must point out that these things are
happening in the Congress regime
and we have got to criticise the
Congress Government and the Cong-
ress Party in this country.

Therefore, what I want to impress
on this House is that these Judges
should not be amenable to any influ-
ences. In this particular case it is
quite evident that on the recommen-
dation of the Ministers or some per-
sons who are interested in them,
these persons were recruited as Dis-
trict Judges. We want to do away
with such a practice. We want that
the Judges should be above board,
that they are not amenable to any
political or any influences, And,
therefore, it has been clearly laid
down in these Constitutional provi-
sions that District Judges should be
appointed in accordance with article
233.

Another point that the Law Minis-
ter wanted to make was that if we do
not validate the appointments that
have already been made, the judg-
ments delivered by these Judges
will also be void. He himself quoted
the full Bench decision of the Allaha-
bad High Court wherein it has been
said that even though the appoint-
ments might be declared void the
judgments made by these Judges
should not be considered as void and
they should be declared as walid
judgments. Leave might be granted
to them to go to the Supreme Court.
I do not know what view the Supreme
Court will take. But there s mo
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justification to say that the judg-
ments delivered by these Judges who
are now declared to have Dbeen
appointed not in accordance with
the law, whose appointment has been
declared illegal and unconstitutional,
will be declared void. So that argu-
ment is not to be actepted by us.

Another point that he made was
that this judgment was delivered on
8-8-1966. Afterwards, some of the
Judges have pronounced judgments.
That clearly shows that the Govern-
ment have not taken the decision of
the Supreme Court in this mater
seriously as much as they should
have done. They have violated the
judgment of the Supreme Court in
that they have not taken action to
see that those Judges whose appoint-
ments have been questioned by the
Supreme Court were not asked by
the U.P. Government not to hear
any case or deliver any judgment
until this question is settled once and
for all by Parliament. Here is a case
where there is a clear dereliction of
duty on the part of the Central Gov-
ernment as well as on the part of
the State Government. It amounts
to contempt of the Supreme Court.
So whatever judgments have been
delivered after 8-8-1968 should be
declared void. And in not directing
the State Government to take appro-
priate action in asking the Judges
not to deliver any judgment or to
hear any case, the Government have
failed in their duty.

Madam Deputy Chairman, there is
no valid argument put forward by
the Law Minister for us to accept
this amendment. It has got very
wide implications. Tomorrow if the
Judiciary or the Executive commits
anything unconstitutionally, they
would again come up before Parlia-
ment to validate that unconstitutional
thing. So it is improper for us to
accept this amendment, and I oppose
this with all the vehemence at my
command.

I would also support the amend-
ment moved by Mr. Rajnarain and
Mr. Shukla that this Constitution
(Amendment) Bill might be refor-
red to a Select Committee.

THE DEPUTY CHAIRMAN: Please
wind up now.

SHRI MULKA GOVINDA REDDY:
He has tried to include so many
things under this validating clause
to validate the judgments that were
delivered by these Judges, to wvali-
date the appointment of these Judges
whose appointment has been declar-
ed illegal and unconstituiional, and
also to validate the judgments that
were delivered deliberately after
8-8-66 when the Supreme Court
gave its decision in this case. I,
therefore, oppose this Bill,

SHRI G. S. PATHAK: Madam,
may I inform Mr. Reddy that four
out of six Judges, who were direcily
concerned with the Supreme Court
judgment, were not given any judi-
cial] work after the decision. The
question about the remaining two
did not arise because they did aot
take over charge. That is the posi-
tion.

SHRI MULKA GOVINDA REDDY:
You tell us whether after 8-8-66
some of these Judges did not deliver
judgments . .

SHRI G. S. PATHAK: Apart from
those who were parties fo the Sup-
reme Court judgment.

DR. M. M. S. SIDDHU: Madam,
this is a time to have a little intros-
pective us wall as a retrospeclive
view of the judiciary as a whole.
We as legislators are called upon
to see that the prestige of judiciary
is kept up. We find that from the
year 13954 in Uttar Pradesh things
were not as they should have been.
It is a matter of regret that in the
year 1954 when the rules came into
being, the Selection Committee con-
sisted of two Judges and a Legal
Remembrancer (the Secretary). The
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inclusion of a Secretary in a Selec-
tion Committee creates doub.s and
it hag been known that the Selection
Committee can be influenced by the
executive because the Legal Remem-
brancer is also the Secretary of the
Government.

Then when we come to the ap-
pointments, the Law  Minister has
rightly given us the break-up that
in the years 1954—357 selections were
done through the Selection Commuittee
but in 1961 there was a departure,
and ihere was a relaxation of the
Higher Judiciary Rules which have
been declared void. In such cases
the Selection Committee did not
meet but an Administrative Com-
mittee met. It may be argued that
the Law Secretary was not able to
reach Allahabad to sit in that Com-
mittee, therefore, an Administrative
Committee was appointed. But was
it so? Why in 1961, 1963 and 1964,
the Administrative Committee did it
rather than the Selection Committee?
Here is the difference that in the
Judiciary Rules which have been
declared void, it could be done only
through a Selection Committee. Here
in 1961 and 1963 there was no Selec-
tion Committee and the recommen-
dations of suitable candidates {rom
the Bar. When there is a Selection
Committee, why the two different
methods were adopted? If I were
to go into it, I would first ask the
Minister whether he has gone
through it, whether some brother
Judges pointed out to the Chief
Justice of the U.P, that the Selection
Committee did not cover the ypirit
nor it fulfilled the requirements of
article 233? Is it not a fact that the
matter was brought up to the notice
of even the Government? Was not
the Government conscious of the fact
that the departure was made from
195457 and in the years 1961, 1963
and 1964? Why? If the departure
was made, there must be valid reason
for it and the valid reason could be
,that the judges knew that there was
a lacuna and still they continued to
do it. That is why one has to go
into the reasons. I am not against

certain things being done to protect
the litigant public. I am for it and
[ think every one of us is concerned
about that but we have to take into
consideration that the High Court
or even the Governor does not create
a condition in which we have to
come before the House for another
amendment. We will validate the
past acts done which are declared
void but what guarantee is there
that the executive will not do it again
or the High Court, in ifs judgment,
will not do or commit the error
again and again. It would have been
far better for the Minister to have
¢ome and given an explanation of
what *‘consultation or recommen-
dation of the High Court” meant so
that the matter would be clinched
once and for all. While we are
validating the past act we have not’
created the conditiong in which the
article could not be interpreted in
another way. That is why a refer-
ence should have been made to the
Supreme Court by the President, it
might have clinched matters and we
would have got a correct direction
for the High Court as well as the
Governor.

Another question—I am not a legal
pundit—that has been mooted by the
Minister is that there can be a
lacuna or infirmity due to lack of
legislative incompetence and there
can be lacuna due to the construc-
tion of the Fundamental Rights.
These two can be corrected by a
legislative Act. If there is infirmity
or lacuna due to constitutional limi-
tations, then I agree with the Minis-
ter that it can be remedied through
the Constitutional amendment. That
is the position. The question has
arisen in the minds of the people
whether it is a constitutional lacura
or infirmity or there is some lack
of legislative competence. There-
fore, even if there is an iota of doubt
that public who are party to judgments
that the judgments delivered from
1954 to date can be questioned, then
we must make that known to the
the public who are party to Judgments
that they are protected. We should
not leave them in insecurity. At the
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same time the U.P. Government and
the authorities have to explain to us
that while they knew that the defect
had occurred on the 8th August, 1966,
what measures were taken by them
to implement the spirit and the
orders of the Supreme Court, whe-
ther it required a Constitutional
amendment? Were there no remedies
to remove other defects on the %h
August 1966? If there was no
remedy for the past they should have
come out then and there but the
Governor should also have appoint-
.ed afresh judges to remove the
defect after consultations or recom-
mendation with all! judges of the
High Court. Why from 9th August
t0 date, has this violation continued?
Was it in the belief that they could
come forward for amendment and
they allowed the defect to go on?
This attitude of any Government
that they could come forward before
the House to have a lacuna removed
and during that period they would
continue to do irregular things
calls for a censure from every section
of this House, I do not like it and 1
would request the Minister that the
Government should not continue to do
-wrong things in the belief that they
would be able to rectify those defects

‘later, With these words I conclude,

SHRI A. P. CHATTERJEE (West
Bengal): The Statement of Objects
and Reasons, as appended +to this
Bill, I humbly submit, 1is over-
dramatising the situation and this
over-dramatisation has been .nade

to cover up a very 1improper thing
which is going to be done by the
Law Ministry. Certain mandatory
constitutional provisions, according
to the decision of the Supreme Court
judgment, delivered on 8th August,
have been violatea and in violation
of those mandatory provisions, cer-
tain appointments were made. As
far as this amenament of the Consti-
tution is concerneq, this is not an
amendment of the Constitution itself
but this is being introduced in ~rder
to cover up the illegal appointments
made of certain persons as District

Judges. In order to cover up these
illegal appointments made by the
executive, this amendment is being
brought to the Constitution. And
in order that this Bill may have a
very easy passage, in the Statement
of Objects and Reasons attached to
the Bill panicky statements are made
just to create panic in the minds of
hon. Members of this House so that
they may be stampeded into support-
ing this Bill, into thinking that the
judicial machinery in U.P. will come
to a standstill and will be paralysed
if this is not passed. Madam Deputy
Chairman, that kind of a panic ig
absolutely uncalled for because as I
learn, there are in the State of Uttar
Pradesh as many as 168 District
Judges and this judgment of the
Supreme Court has affected only 15
of them, If the judgment has affect-
ed only 15 out of 168 Judges, 1 do
not know why in this Statement of
Objects and Reasons it is stated that
the functioning of the district courts
in U.P. would practically come to a
standstill. Therefore, I submit that
this is an inexactitude. I do not
know whether it was deliberately
made in the Statement of Objects and
Reasons. Even if it is not deliberate-
ly made, 1 would say that it has
been recklessly made, It is a reck-
less statement of the Law Minister
and the Law Minister must take the
responsibility for it and I humbly
submit that the Law Minister should
explain why such a reckless state-
ment has been made in the State-
ment of Objects and Reasons attach-
ed to an important Bill like the
Constitution (Amendment) Bil] which
is being brought forward by him.
Madam, I would like to submit that
the situation is not at all panicky,
nor is it as bad as the Law Minister
wanted to make out here while mov-
ing for the consideration of the Bill.

Madam Deputy Chairman, it is true
that some of the appointments of Dis-
trict Judges in Uttar Pradesh have
come under fire as far as the judge-
ment of the Supreme Court is concern-
ed, If they have come ynder fire, does
« it mean that the judgements and decrees
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which have been passed by those
District Judges should all go? The
Law Minister is an advocate of high
standing and I think he ought to
know that in such cases as these the
principle of de facto appointments is
invoked in order to uphold the judge-
ments given by persons whose appoint-
ments might have been irregular and
might have been invalid. Such have
been the decisions of various High
Courts in India and such have been
the decisions also of the High Courts
and Supreme Courts elsewhere in the
world, I mean outside India.

Madam Deputy Chairman, I might
place before this House for the consi-
deration of the House and of the Law
Minister a very eminent judgement
that was delivered as early as, I think,
1912 by Sir Ashutosh Mukerjee, that
eminent Judge of the Calcutta High
Court, It was not only a judgement
of Sir Ashutosh Mukerjee, but it was
based upon the decisions and judge-
ments of various other High Courts,
of the Supreme Court of the United
States of America and also of the High
Courts of England. Sir, Ashutosh
Mukerjee while guoting those judge-
ments, based his judgement on them.
In the U.S.A. for example, the question
arose whether a person who was sen-
tenced to be hanged for murder, by a
judge who was not properly appoint-
ed, could be hanged. That man came
up to the Supreme Court and the
Supreme Court held that even though
the Judge might have been irregularly
appointed, his appointment cannot be
challengeq collaterally and the man
was hanged evep though the Judge
was irregularly appointed. May I
with your permission, Madam, place
that portion of the judgement of Sir
Ashutosh Mukerjee before the House?
It will not be long. It is a succinet
judgement. He cbserved:

“That the acts of one who,
although not the de jure holder of a
legal office, wag actually in posses-
sion of it under some colour of title
or under such conditions as indicated
the acquiescence of the public in his

action, cannot be collaterally im-
peached in any proceedings to
which such person was not a

[9 DEC. 1966 ]
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party. The view, however, has
sometimes been maintained  that
there can be no de jacto officer
where there is no office de jure. But
the contrary opinion has been main-
tained upon weighty reasons; and it
has been held that an unconstitution-
al law establishing an office, may,
until such law has been declared un-
constitutional, be regarded as confer-
ring colour of title, and that the
incumbent of such an office should
be treated as a de facto officer. The
two fundamental pre-requisites to
the existence of a de facto officer
are, first, the possession of the office
and the performance of the duties
attached to it; ang second, colour of
title, that is apparent right to the
office and acquiescence in the posses-
sion of it by the public. The propo-
sition that the official acts of public
officers, in an office created by an
unconstitutional procedure, perfor-
med before its unconstitutional cha-
racter has been declared by an
authoritative decision, cannot be ¢ol-
laterally attacked, is illustrated by
more than one decision to be found
in the books. In Clareke vs. Com-
monwealth, the prisoner had been
convicted for murder in a Court, the
Judge of which was exercising
functions in a country attached to
hig district subsequent to his elec-
tion, and his contention on appesal
was that the Act of the Legislature
by which such addition of territory
was attempted to be made was un-
constitutional. But the Court held
that the question could not be raised
collaterally, that the Judge was a
Judge de facto and as against all,
but the Commonwealth a Judge de
jure; and the murderer was hanged.”

There is another judgement also re-
ferred to. There was a case of burning
of houses. The Judge de facto convic-
ted the person of burning the houses.
It was held by the Court that the Jud-
ges were Judges de jacto ‘and as
against al] parties but the Common-
wealth they were Judges de jure, and
having at least a colour of titl eto their
offices, their title thereto could not he
questioned’. Ang the resuly was that
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the man who burnt the dwelling-house
went to the penitentiary for eight years,
in spite of the fact that the Judge who
sentenced him was not a proper Judge
who had been legally appointed. There-
fore, Madam Deputy Chairman, it has
been definitely held and established
that the de facto doctrine will be
invoked and ought to be invoked
when we find in judicial appointments
some irregularity had been there.
Though those Judges who had been ap-
pointed irregularly had given judge-
ments and decrees, those judgments ang
decrees were not affected. Therefore T
See no reason for being panicky or for
thinking that those judgements would
be invalid, that those judgements and
decrees would be set aside. The Law
Minister has referred to the passage in
the judgement of the Supreme Court
in Justice Mitter’s case. But those ob-
servations are not apposite at all as far
as the present case js concerned. That
was the case of a person continuing
beyond his legal tenure of service, So
these two cases are absolutely diffe-
rent, A Judge's tenure is fixed by the
Constitution and if he continues
beyond that tenure then some conse-
quences may follow. The Supreme
Court’s observations are not at all rele-
vant or apposite in this case, where the
Judges hag been appointed irregularly.
Suppose for the sake of argument these
observations of the Supreme Court are
apposite—I do not think they are, but
let us suppose for the sake of argu-
ment that they are—and that they

apply to the facts of this case also, then
what the hon. Law Minister should
have done is to bring in amendments
in order to validate the judgements
and decrees that have been passed by
these persons who were illegally ap-
pointed. There was no need to bring
an amendment to article 233. He could
have brought in an amendment for the
purpose formally validating these
Judgments and decrees given by those
Judges who have been appointed ille-
gally.

| 3 p.Mm.

SHRI C. D, PANDE: Amendment of
what? Amendment of the Constitu-
tion, is it not?

SHRI A. P. CHATTERJEE: Yes.

SHRI C. D. PANDE: That is what
we are doing.

SHRI A. P. CHATTERJEE: But
then the cat comes out of the bag and
the rea] reason becomes obvious, We
find that the amendment is not merely
to validate the judgements and decrees
but the amendment is also to validate
the appointments ang therein lies the
rub, Madam Deputy Chairman. What
I submit is this that this amendment
of the Constitution is a colourable
exercise of power sought fo be made
by the Government under article 368
of the Constitution.

SHRI AKBAR ALI KPAN (Andhra
Pradesh): That is consequential.
When you validate . .

SHR; A. P. CHATTERJEE: Not
consequential; not at all. There can
be an amendment merely to validate
the judgements and decrees and you
can leave out the appointments so that
the appointments can be made afresh
later by the Governor in accordance
with the provisions of article 233 of
the Constitution. That could have
been done. It is true that if the ap-
pointments are made afresh under arti-
cle 233 of the Constitution, they may
have to lose the retrospective benefits
of their services as Judges. But that
is not a reason why the Constitution
should be amended, just in order to
give retrospective benefit to the gervi-
ces of these persons who have been
jllegally appointed. T am told. Madam
Deputy Chairman—it may not be true
—~that some of these District Judges
are sons of Dbigwigs in the State of
Uttar Pradesh.

SOME HON. MEMBERS: No,

SHRI A. P. CHATTERJEE: One of
them I understand is the son of a
very eminent person in the State of
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Uttar Pradesh and it is only because
of this that the strings are being pull-
ed from high quarters and these ap-
pointments are also being sought to be
validated in this way by means of an
amendment of the Constitution. Madam
Deputy Chairman, as far as the ques-
tion of the constitutional amendment
is concerned, there is a serious charge
that can be laid against it from an-
other point of view also. And it is
this.

As has been hinted by the previous
speaker also, you are not changing the
provision of the Constitution; you are
not amending article 233 and article

233 remains as it is, If article 233
remains as it is, then what is this
amendment? It is no amendment of
the Constitution at all. It is merely
a carte blanche to cover the
illegal actions of the Executive. As

has been pointed out by the previous
speaker, suppose there are certain
other constitutional provisions which
are also violated by the Executive.
“Then is it open for the Minister of
Law or Tor any other Minister to come
forward with an amendment to vali-
date those illegal actions of theirs?
Madam, there is 5 certain  sanctity
about the provisiong of the Constitu-
“tion and that sanctity goes because of
the fact that every time there is viola-
tion of a constitutional provision it
will be sought to be regularised by
means of an addition to the same
constitutional provision. This is an
intolerable situation; a constitutional
amendment cannot be done in this
fashion.  Article 368 gives you
power to amend the Constitution
but it does not give you the right to
whitewash the violations of the Consti-
tution by the Executive., Madam De-
puty Chairman, there will have to be
a distinction between a constitutional
amendment as such and regularisation
of the violations of the Constitution.
" You can amend the Constitution no
doubt but you cannot bring in a Bill
in the guise of a Constitution (Amend-
ment) Bill to protect your violations
of the Constitution. This Bill has been
brought forward not to amend the
‘Constitution. Article 233, as I said, re-
mains as it is but it has been brought

!
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forward to protect the violations of the
Constitution. That, as I have submit-
ted to you; Madam, is absolutely into-
lerable and that absolutely is not what
is contemplated by article 368 of the
Constitution. Therefore this would be
a mala fide exercise of power,

THE DEPUTY CHAIRMAN:
minutes more.

Two

SHRI A. P. CHATTERJEE: Madam,
I say what we have been asked to do
is not really what we can do under
article 368 of the Constitution. The
hon, Minister posed the question: what
could we do after the 8th when the
Supreme Court judgment was deliver-
ed? Well the District Judges are
continuing to sit and are continuing
to deliver judgements. I did not ex-
pect this observation from the Minis-
ter of Law. The Minister of Law with
all his sense of responsibility should
not have cited this as a reason for
bringing forward this amendment. If
the Supreme Court has said that the
appointment of these District Judges
made in this fashion is absolutely
irregular, then those Judges whose ap-
pointments were so made should not
have been allowed to sit in the courts
at all after 8th August 1966. By allow-
ing the Judges to sit in the courts
after the 8th August 1966, they are
commifting contempt of the courts so
to say. Not only they are not asham-
ed of committing contempt of court but
the Minister has come forward to use
that as a reason for bringing in a
Constitution Amendment Bill saying
that because the Judges are sittiing
after the 8th August therefore in order
to protect them we should pass this
amending Bill. Madam, I may humbly
submit to you that there is not an iota
of reason at all for bringing forward
this Bill and I am opposing this Bill
lock, stock and barrel. And if the
House thinks that this lock, stock and
barrel opposition must not be done, 1
will support those amendments which
have been moved for reference of
this Bill to a Select Committee. Let
it be referred to a Select Committee
and let it be considered dispassionate-
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ly and then let it be found out whe-

ther this Bill ought at all to be
brought forward or not.
SHRI C. D. PANDE: Madam

Deputy Chairman

SHRI BHUPESH GUPTA: Is Mr.
Pande going to speak on this Bill?

SHRI C. D. PANDE: Yes; it is U.P.
SHRI BHUPESH GUPTA: It is the
pleasantest surprise in my life.

SHR] C. D, PANDE: This is a very
delicate situation and nobody 1n the
party or in the Government would
like to amend the Constitution. But
if you look at the situation that has
been created I think there is ng other
course left than the step which we
have taken now.

Now soon after independence there
was a great deal of scarcity of officers
in all branches of Administration. In
the Executive and in the Judiciary also
there was shortage of hands, As far
as the Executive was concerned the
Government at that time throughout
the countiry appointed ad hoc Commis-
sions with two Members of the
U.P.S.C. and the Chief Secretary of
each State and they recruited from the
open market, from the military.

SHRI BHUPESH GUPTA:
have black market also.

I see you

SHRI C. D. PANDE. And in this
way we replenished the administra-
tive branch and the 1.A.S. officers then
appointed in 1947-48 are now occupy-
ing high positions in the Government
and there is no complaint whatsoever.

SHRI AKBAR ALl KHAN: And
some of them have even been appoint-
ed as Judges of the High Courts.

SHRI C. D. PANDE: A similar step
was taken in the judicial branch also
and

SHRI A. P. CHATTERJEE: The
hon. Member is really making 4 com-
ment on the decision of the Supreme
Court.

SHRI C, D. PANDE:
that also.

I will come to-

Now, in a similar way, the judicial
service had also to be replenished.
Those who are lawyer members here
will know that the Judges directly re-
cruited to the High Courts are suppos-
ed to be better than those Judges from
the service. Is it not so, Mr. Tankha?
1t is the general belief that the Judges
directly appointed to the High Court
are supposed to be slightly better than
the Judges who rose from the service.
Nnw if people could be appointed, to:
the High Court directly the Govern-
ment at that {ime presided over by a
very eminent person thought that
he can replenish the judiciary in the
lower level also. Then a Committee.
as in the case of the Administrative
Services, was appointed with two
Judges of the High Court and the
Judicial Secretary. It is not as if a
foreign matter has been introduced
in the Committee, there has been st
much of talk about foreign matter
here. He is no other person
than the Judicial Secretary. Now, this
has been going on for the last thirteen
years and 1f any irregularity has been
committed by the Government, then
which is the aggrieved party. The
aggrieved party is no other than  the
High Court itself. The High Court
has sustained, approved and accepted
every recommendation made by this
Selection Committee, Now, if the
real person, who could have any grie-
vance against this method of appoint-
ment has acquiesced in it—I do not say
that they have acquiesced in it as
such—where is the ground to suspect
that the whole procedure was devised
for nepotism? I tell you the rea} diffi-
culty is that the Committee was not
technically well formed. Had it been
well-formed, all this would not have
arisen. Because it js not a Committee
of the High Court, because a certain
foreign element, the Judicial Secre-



5245 Constitution (Twentieth [9 DEC. 19661 Amendment) Bill, 1966 §24¢

tary, has been introduced, the whole
thing has been vitiated. It is techni-
cally vitiated and the Supieme Court

has taken objection o that and nothing

else. They do not say that the men
are not suitable. Out of 158 persons,
there may be five or six persons who
may not be suitable. I can say that if
the High Court had that type of pro-
per Committee, which is envisaged in
article 233, then perhaps the same per-
sons would have been selected, with
the exception of four or five persons.
Really it is a technical error in de-
viating from the provisions of article
233 of the Constitution. To that ex-
tent the Supreme Court has taken ob-
jection. The High Court has not taken
objection. The High Court was g party
to it. The Government appointed a
Committee and the High Court also
appointed a Committee slightly depart-
ing from the original conception of the
Committee as envisaged in article 233.

SHRI AKBAR ALI KHAN:
are two Committees.

There

SHRI A. P. CHATTERJEE: A Dis-
trict Judge is the son of the Chief
Justice of the Allahabad High Court.

SHRI C. D, PANDE: Angd these de-
cisions have been held to be valid by
the Supreme Court. The Supreme
Court never took any objection. My
friend there said that I am casting 2
reflection on the Supreme Court, I
must say in this connection that that
is far from my mind. In this House
I am neither for the Judiciary nor for
the Executive. The Executive may go
wrong. So, we in Parliament have a
right and a duty to see that neither
the Judiciary nor the Executive could
go beyond their spheres of activities.
The very fact that the Supreme Court
has made the judgement that every-
thing is so biased does not mean so.
I do not hold that theory. According
to me. if there has been a certain tech-
nical error in the  selection of the
Judges for thirteen years, the Supreme
Court should have taken slightly more
care to see

SHRI A. P. CHATTERJEE: This is
not according to the Constitution. He
1353—-RS—17.

should not cast any reflection on the
Supreme Court.

SHRI C. D. PANDE: I am not
casting any reflection on the Supreme
Court. No Judgement anywhere is
valid or is supposed to be sound, unless
it takes administrative difficulties into
account, A judgement is not a theore-
tical thesis. It must have a bearing on
the administration of the country. For
thirteen years judgements have been
delivered by these Judges and if all
these judgements go wrong, then what
happens to this country? Where js the
Government? There have been two or
three Governments. You may hold them
responsible, but they are not going to
provide life back. They are not going
to pay back the decree amount in res-
pect of those who have got their
decrees, Therefore, my submission is
that this is the only course open to the
Government. The Government has con-
sulted the most eminent jurists in this
country and they have also advised
them that there is no other course.
People ask: Why de you not wait and
why the U.P. Government should not
continue with this position? I know
the situation. The moment the judge-
ment was delivered on the 8th or 9th
of August. they came rushing to the
Central Government. They asked the
Government here to amend the Con-
stitution as early as possible, In
September Mrs. Kripalani came here
and approached all the Members of
Parliament,

SHRI BHUPESH GUPT/.: What for
did she come?

SHRI C. D. PANDE: To ask the
Government. She came here 1 know.

SHRI BHUPESH GUPTA: She had
fallen ou{ with Mr, C. B. Gupla,

SHRI C. D. PANDE: How do you
know? Do not be frivolous.

SHRI BHUPESH GUPTA: Prove
it before the House.

SHRI C. D. PANDE: How do you
know?
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SHRI BHUPESH GUPTA: I know
it because she was in the Central Hall.

SHRI C. D. PANDE:
very responsible person,
frivoloug all the time,

SHRI BHUPESH GUPTA: How do
you know?

SHRI C. D. PANDE: You are
frivolous. Then, there was no time to
bring forward an amending Bill. Now,
for four months, of course, we have
been working under a shadow. People
say;: Why do you worry? All the
judgmentg passed so far will be valid,
because they have the colour of autho-
rity. The colour of authority is there,
but only that colour of authority is
questioned. Mr. Arun Prakash Chat-
terjee said that according to the High
Court judgment, you cannot decide on
a collateral subject in this appeal. But
if there are any quo warranto petitions
in some court, what will be the posi-
tion? They will say, who are you to
pass this Judgment? This is quo war-

You are a
Do not be

ranto. They will say, you are a so-
called judge. This is a wreng judg-
ment, The moment this proceeding

comeg up, there is no court. The
Supreme Court hgs first to hold that
this man is good as any man in
the street, as they say. Therefore, do
not be under the delusion that your
judgments will be valid bhecause they
have been passed by a competent judge
who is supposed to have done it in good
faith and who is supposed to be under
the colour of authority till that time.
There are people waiting to question
such decisions or judgments, Therefore
thig delusion that these judgments are
sound is only for two or .hiee months.
The moment they go to the Supreme
Court, they will be held to be invalid.
Therefore, we cannot iake any risk
where millions of our people are in-
volved. Thousands of judgments are
involved. 1If this is allowed io happen,
do you think the Government will be
able to face it? Do you think that
the Chief Minister, who has left that
place, is responsible? What are they
to do? It is the Government of India
which is responsible, The pecple of
India are responsible. If sny mistake

is committed, you can censure the Go-
vernment of India or the Government
of U P, but you cannot let down
these litigants who wil] suffer, There-
fore, in my opinion, the only course
left is to pass this amendment, We
have had eighteen or ninctcen amend-
ments. Let this be the twentieth
amendment of the Constitution, It is
very painful, but it is a ‘must’,

SHRI LOKANATH MISRA: Any
number of amendments you must get
passed before the next Lok Sabha,

SHRI C. D. PANDE: One more
tomorrow.
Wt femant  (wem owRw)

TR Iyawmia g, G I
#1 dfawm 9w 3w & fou sgq ofa
AT AET & WK g9 AN WIRGaY &
Hfaam &1 W SH gFwR § afgw 7
g | fe a1 wfaa ot wrd foar g
dfaam 7g g wfF S8 WY agt F T
T5q afad WA § A TG 19 wARFT
F gl & faa § 1wt & dfqary
F1 a9 g 9FT A9 g T Al agr a%
I g goiEAl & Afatea i J@
qga wiaT FWET Tg gy § | W
3w a7 3w g 5 mow g sfaae
F TN & 19 gl qI a1 SHH guET
AT TG §, g T .47 et mmwar
& FTTOr FI AR T LA IT T6T A
f dfaum @1 fmio fear T ar saw
F1% faat g 7S g 39 FIROT G AfRAT
dfaema § quied 3 1 OF OO
AN AT 9T AET @y g1 aique &
foam ot gatew g% € ST A7 9w7
6 3T faamerTs @ g1 9% Hfauaw
F1 fAmior g1 @ ar 359 auw diqum
#r fratdr afteg # 9% IR ¥ aga
foame Soae g Av 1| AR IEF qeAry
FIT AT LT 233, 234, 235 WX 236
F A { AW F1 A A F1 wywfaar
@Y W AR GTU 233 F sqwd
sl frpfmal & e W S ogRon
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TATE ¢ oY 9H q9T ¥ A qF A
F W AR F F9g 41 fF = A
fafm & gdg & ooimfes & fod
fedlt s @ *1€ @er gra A AW
Tifed | Jfeew wfqas & o o6y T
o T a1 99 AN ¥ ITHT qIF w1
T § 7 3@ F ag AT A N fv wg
W 99 F A g fely 7 Gy
TFR & T oG AR oiEgfog A
91 T FA F for W @ fam
s | dfqgr A g 233(1) ¥
forar g & 5

“Appointments of persons to be,
and the posting and promotion of,
district judges in any State shall be
I_nade by the Governor of the State
in consultation with the High Court

exercising jurisdiction in relation to
such State”

T § gad @ AR W S g

‘A person not already in the ser-
vice of the Union or of the State
shall only be eligible to be appoint-
ed a district judge if he has been
for not less than seven years an
advocate or a pleader and is re-
commended by the High Court for
appointment.”

ar Ty fafea &1 & @ g §
IR WA AT & ° TF T
¥ og afr v fF qftwe afaas
¥ § A I gAfa gt & A} o
¥2i< & g st it fF e axfad
3§ 7Y § famg @19 SF Trede fem
IMET T 1 T A F IR F e g
gTq 234 WX 235 § 98 WY oF T
fare & faux 39 @g-wEg  ani
FEAT @I 235 H &

“The control over district courts
and courts subordinate thereto in-
cluding the posting and promotion
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of, ang the grant of leave to, per-
sons belonging to the judicial ser-
vice of a State and holding any post
inferior to the post of district judge
shall be vesteq in tne High Court
but nothing in thig article shall be
construed as taking away from any
such person any right of appeal
which he may have under the law
regulating the conditions of }his
service or as authorising the High
Court to deal with him otherwise
than in accordance with the condi-
tions of his service preseribed under
such law.”

Ig T WeR A TN & §9 M ¥
ar ¥ o farwr e 7 awg-aww 9%
wefog for 1 &) s g A Y ar
TR FY R &7 TFAHT FIA T Afy-
FIXE 3O IR H gag 99T @ Ig
ol St wiediege dafeay wufen
fae ae & qwa 9Ty Ty 3 S9E '
T At & qX ¥ oY JaEr T g
@H o 233 (T) WS W @
g FA

“Notwilhstanding any judgment,
decree or order of any Court,—

(a)(i) ro appointment of any
person already in the  judicial
service of a State or of any person
who has been for not less than
seven years an advocate or a
pleader, ic be a district judge in
that Sta.e, and

(ii) no posting, promotion or
transfer of any such person a; a
district judge, . . .

N FEIT F WE 9T IeH! gEaAteqq
F & Y A8 TFART WS AT AT
agt T av A% g 1 AfeT—

“made at any time before the
commencement of the Constitution
(Twentietly Amendment) Act, 1966,
otherwise than in accordance with
the provisions of article 233 or
article 235 shall be deemed to be
illegal or void or ever to have become
illegal or void by reason only of the
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F ATAT AT JraT 47 WL FH Ig gEA
¥ foF 39 IFITFT FIS GUTET 9T ST
fe fag datgm & 10 <@ § )
aIEay ® woimfes AR SsEvm
AT g1 ST, AT T FIJ g &faena
¥ g St g o7 T4 § 43 feage
UF AT a9 g, TET A afonw
JUAT FT o7 FT TE g ag af e &
ToBT qG B AT § 1 Ema AR
wtFafeeg & A ¥ 799 A 9T 79
q97 9¥ W1 TF wafwma F¥ TE
gad gk § ¥ fraAgw FEW
Reformg of Judicial  Administratic.,
Volume 1, Cadapter 129, page 69 # a8

aamar war g 5

[Shri Niranjan Varma.]

fact that such appointment, posting,
promotion o1 transfer was not madc
in accordance with the said provi-
sions;”

AT, fafEe s 8 O T '
& #X 98 3% & & <tar fr g o
faag it ==t § oy s ff o
ZHHT AHSHE Y &0 (T) 7 /TS AT
X TR HE & grar () W "_q
F V@ WG Q1 GEa: ug 91§
gl A7 fF SO 9_T H F© &l A
< fgfe €1 2 o) giw T ¥ sw
frf o1 3 A @ @ S

g o6 T 1, e, srorde, fesia,
IIHFT GWTE AT 98 QX 9990 HK
TIAT F TS T HT AL &1 JTAAT
FAT TN T Faa 7 w1 oy
FAdAT Fr AT FEAIE ISTAT GZ |
gafad () s Jgi aF A0 971 98w
g% d WEAAET g aRT g aFar 9T,
afea (d7) & amr (T) o 399 A
faar aT, 78 gAY gwe # A aeg
q &F AL | AT T FAET FQ
ARY g WY SATT TGP @ A1 ANl aF
yafa & & & SIS 9T giagfe
gET BT T W § 1 R @Y &
TR § [T HAT QA g feag AL -
T &AL AT | EW S FIT H AFT 8
& s arsieafe SEmd a7 g A
ST & AT IFET G fRaT 937 711X
FHFT FIAT § | ITL YW A GTT F1
T, 99 & fafew W0 @, agh W S9ar
FY, T &, TEA T, AT FE-qT
Ay fae F 3® @ A fowm
fF @ agh 1 SEW ) oigfog
FT IZT ISTANTE g | 98T & ST Foraeq
g s fefgwe wfge sgam §, 9 i
TR AT 9T BAAT IIAGTY F ford
FE FT FAFIT FW g 1 Q&

“The almost universal chorus of
comment is that the selections are
unsatisfacio1y and that they hsve
been inducew by executive influence.
It has been said that these selection=
appear 1c have ptoceeded on no
recognizable principle and seem tu
have been made on consideration of
political expealency or regional er
communal seriiments.”

TAAT & AEl, UF Are wfeew g% A
g% T ATAT ETOT AV gATE R
TARE -

“The Chicf Minister now has a
hand, direct or indirect, in the
matter of t1e appoin‘ment to the
High Cou.t Bench. The inevitabls
result_has been that the High Cour
appointments are not always made
on merit but on extraneous consider-
ations of . nmmmunity, caste, politic.!
affiliations ard likes and disitkes
have a free play. This necessarily
encourages canvassing which, I an
sorry to say, has become the order
of the day”

Y FBT aF ST TP F AA FT T4 3,

IAHT TEACA FA F T T, STTATAT

T g o o R R Ao FW | F ag areon § ) ay fefed w av A
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F St 91 § sy wwnfad w9 & fan
W1, saT #1 79 Gar § fr gairegfer
T TTE & JCFATT QET FHerar &Y o W@y
2 5 say wwifag frar o) dr gs
TR & dfqam & w7 uF Wi My
qFL 3 At A Ay fegfeg o
YT 9% FT &1 T &, ag Ifaa F1a7
Tt g, B o fre ool 1 Afadem
F7 & foor duvam famam s, w597
T GAL BT T G, BIET B AT
q3 7fg MYUT & T, FFIF Ty
F qIAT W 37 YT T 9Ty #73% Q<
gl aFdar g, a #T g S9 gl #v
Tafgal @ gana F far sree
FEEIgquA § gAIATT A AAT AR
T8 W F Fiedreqe gfqad § g are
T, &1 T AET, T &9 qTC TEAT FJIT?
TR TH TFR § T€AT J1G7 @ AT
FRAGAT F qi7 &t CF q/aT AT
AT F FST | § I WIGAT FT F97 §I1T
at fafweex agg ag wewifq T
TuHY |(Time bell rings.) I THfIET I
q3T H G T AT GIAAT FIATAT IR
o AT FT FE AT A Fg ALHT IF AL
F IF F@ F fay R wE IqA
FGATIT FT TFHAT AT T AASHT AT
gTT (1) &7 AEFEEAT a80 47 1 g
FrEawdl =t geE St ITFT BIE FY
Faor (1) o faws g 5 S
fefl, osd, sz 99 Ay o,
sigt a& sfaq 41, 39+ far #awHe
A ar T IH & 9g FJT AT TGHAT
a1 f& %7 w1d Sfem &1 AfsT @
FY @, wa Arn &1 3w fafEar
Y FLE & TG AASHE FAT FIEE)-
Zga ¥, ag gW avaAq § fedt aw @
sfag 7 &1

T WAl & gIY FHAEHE N AT
nar § 3aFT g« fady I € |
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SHRI SURESH J, DESAI: Madam
Deputy Chairiran. I rise to support
fully and cuispletely thiy Constituting
Amendment EBill so ably moved by
the hon. Law Dliinister. This is an
essential and recessary piece of legis-
lation. But, unfortunatel'y’ some con-
troversy seers !o have been imported
into it, a lot of politics also, and so
many extranecds considerations have
alsp crept into the matter., For ins-
tance, it is saij that because the son
of a certain high personage in UP has
been involved taese irregular appoint-
'‘ments are validated, It is also sgid,
and the question is also posed, apcut
the indep=udence of the Judiciary.
Now, all these are extranecus aud
irrelevant considerations. The ques-
tion before the House is whether the
vast body of judgments, writes orders
ang sentences passed by the judicial
officers in whose appointment a tech-
nical flaw has now been found,

“ whether this body of judgments, eic.

has to be upheld or has to be slruck
down. That is the crux of the whole
matter. Now the question is, if this
vast body of judgments, ete. is struck
down, an insurmountable difficulty
will arise because it is not merely a
question of the appointment of a few
judges or the validation of tho:ze
appointments, but the question is, so
many properties have passed hands,
so ‘many rights have been transferred

anq so many people have suffered
imprisonment; people have been
hanged also. Now, no Government

worth its name can do any other thing
but to validate all these judgments,
orders, writs, passed by the judicial
officers. It is a simple matter which
can be understood by anybody. But i
is said that the Constitution should
not be amended in a flippant manner.
It ig a strange argument also. Some
people from the Opposition have said
that it is not an amendment of tha
Constitution at all. These are all irre-
levant arguments.

The history of the case is weill
known to the House and I need n»ot
narrate it again. In 1953, the TUP
Government passed the Higher Judi.
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cial Service Rules. Under these Rules,
judges had been appointed by a Com-
mittee of two Judges and one judicial
officer, and the recommendations of
this Committee were passed through
the High Court. Even the Supreme
Court in its judgment says “with the
approval of the High Court”. And the
appointments were made. Now, the
Supreme Court found that these
appointments were not in keeping
with article 223(1) of the Constitu-
tion, that is, that these appointments
were not actually made by the Gov-
ernor in consultation with the High
Court. That is why the Supreme
Court held that the UP Higher Judi-
cial Service Ruleg to be constitution-
ally void and the appointments made
under them are illegal. Now, the
question ig as to the irregularity of
the appointments and judgments after
the 8th August, 1966 when this judg-
ment was pronounced. The question
ig what would happen to the vast body
of judgments, writs and orders which
were passeq before the 8th August,
1966. Some hon. Members of the
Opposition have quoted two cases of
the Calcutta High Court also; the
case of Mr, Justice Ramachandran of
the Madras High Court was also
quoted at times. But these cases, let
me point out, never came in an appeal
before the Supreme Court these were
decided by the Calcutta High Court
and the Madras High Court. They
never came in appeal before the Sup-
reme Court. The relevant judgment
which is to the point here is what was
decided by the Supreme Court in the
case of Mr. J. M. Mitter, which has
been cited by the hon. Law Minister
also, and there the Supreme Court
clearly states:

“If the decision of the President
goes against the date of birth given
by the appellant, a serious situation
may arise because the cases which
the said Judge might determine in
the meantime would have to be re-
heard, for the disability imposed by
the Constitution when it provides
that a judge cannot act as a judge

f

after he attaing the age of superan-
nuation will introduce a constitu-
tional invalidity in the decisiong of
the judge.”

This is the relevant point, thig 15
the crux of the matter that in the
present case also the appointmenr of
these judges invite a constitutional
invalidity. That is why these appoint-
ments have got to be reguiarised and
the body of judgments, etc. whicp they
had passed also have got to he upheld
by law.

Another point that has been raised
is whether when this matter is sub
judice, Parliament can pass any legis-
lation or not. This is also a very
strange argument because those wno
have studied the British constitutional
practice must have come across the
doctrine that Parliament is supreme
and Parliament can do anything ex-
cept to make a woman into a man and
a man into a woman.

SHRI BHUPESH GUPTA: Thal
also? Then may, I say that Mr. Suresh
Desai is for all practical purposes a
woman?

SHRI SURESH J. DESAI: I can
change you intc a woman also. Then
the House will be happier.

THE DEPUTY CHAIRMAN: Please
continue,

SHRI SURESH J. DESAI: That ii
the British practice, and that is the
practice which we have also becn
following that Parliament is supreme
And this argument of being sub.
judice is very strange, Suppose there
is some provision in the Criminal
Procedure Code or the Civil Procedure
Code and if 1t is challenged in the
High Court, then would you say tha’
Parliament should not legislate any-
thing in any manner? That is thei
doctrine. Parliament has got a right
to amend any law or to pass anjy
legislation whenever it likes. So, this
question about its being sub-judice is
also irrelevant.
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Then the question arose ag to whose
mistake it has been. Well, there has
been no mistake. After all, it is a
question of the interpretation of the
law. When the UP Higher Judicial
Service . . .

SHRI LOKANATH MISRA: In the
case ot Mr, Biju Patnaik when it was
sub judice, it was 1irrelevant to men-
tion.

SHRI SURESH J. DESAIL: I caa
appreciate the fact that whenever Mr.
Lokanath Misra speaks, he brings in
Mr. Biju Patnaik into the picture,
That is also not relevant.

It ig not a question of a mistake. it
is a question of what constitutes ‘in
consultation with the High Court’. It
is whether the recommendation of the
Comuittee which went through the
High Court for the approval of the
High Court amounted to a consultation
or not, It is a matter of interpreta-
tion. Now, the Supreme Court has
laid down new rules for the appoint-
ment of judicial officers ang all the
appointments henceforward in all the
States will be made according to those
rules and it 15 not 'merely a question
of UP. There are many other States,

these have been irregularities in
Mysore, in Rajasthan. All these are
sought to be validated by this Biil.

So, the question does not arise whether
there has been a deliberate mistake
and whether deliberately an illegal
act has been committed or not. That
is not very relevant.

With these words, madam, I com-
pletely supporl the Bill and the hon.
Law Minister hag not onlty given a
complete exposition, a detailed ex-
position of the law involved, but also
the gravily of the situation that would
arise it this Biil ig not passed.

‘With these words, I commend tlhi2
Bill,

PANDI® 8. S. N. TANKHA: Madam
Deputy Chairman, I am one of those
who agrees entirely with the view
that the Constitution should not be

[9 DEC. 1966 ]
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lightly interfered with and amended.
But all the same, the question is
whether the present amendment is of
that character. The Constitution
should certainly be amended where
the public interest demands it or
where social justice demands it and
in all such cases there is no bar to its
being amended, even if it has tg be
amended a hundred times or so, so
long as it adheres to the principle
that the change will bring in either
better social laws or better social
justice or better administration in tha
country. Now, Madam, for the proper
appreciation of the action which the
Government proposes to take by
amending the Constitution, it is
2ssential to clearly understand what
has really happened. It is not as if
things were going chaotic in the State
of U.P, from the time we become
independent and they are now being
put right or that the defects are being
cured now. It is nothing of the kind.
What happened, Madam, was that
appointment of High Court Judges, as
you know, is made under article 21i,
But this amendment which we  are
considering primarily refers to the
appointment of District Judges and
their posting etc. The matter is cov-
ereq under article 309. It was he-
cause of the provision of article 309
that this step was taken by the Gov-
ernment in U.P. The proviso to article
309 mentions ag follows:—

“Provided that it shall be com-
petent for the Presidenty or such
person as he may direct in the case
of services and posts in connection
with the affairs of the Union, and
for the Governor of a State or such
person as he may direct in the case
of services and posts in connection
with the affairs of the State, to
make rules regulating the recruit-
ment, and the conditions of service
of persons appointed, to such servie-
es and posts until provision in that
behalf is made by or under an act
of the appropriate Legislature under
this article, and any rules so made
shall have effect subject to the pro-
visions of any such Act.”
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Now no Act was passed on the subje.t
in the State but because of the wor-
dings of the above proviso it wag con-
sidered that 3 committee of persons
could be appointed by the Governor
which could acit for him to recruit
District Judges and for other matters
connected with those posts and as
such a Committee wag appointed by
the Government of U.P. in 1953. in
that Committee—it is very important
to note—two High Court Judges wer:
appointed. The Legal Remembrancer
was the thirg person among the mem-
bers. The Legal Remembrancer, as
you know, Madam, is a person who oa
his next promotion usually becomes a
High Court Judge. And as such ih2
Committee is practically a composi-
tion of three High Court Judges who
made these appointments and transfers
of the District Court Judges.

SHRI BHUPESH GUPTA: Either 1
High Court Judge or not a High Court
Judge. No practical business.

\

PANDIT S. S. N. TANKHA: Two
were already High Court Judges.

THE DEPUTY CHAIRMAN: Mr.
Tankha you have very limited time.

PANDIT S. S. N. TANKHA: This
Committee recommended for ihe
appointment of these Judges and for
their transfers etc. It is not as if the
High Court was ignored by anybody.
The recommendations went to the full
High Court. The High Court duly
considered them and after acceptance
of the same forwarded them to thae
Governor who made the appointmenis
on the basig of these recommenda-
tions. Now where is the question of
saying that some politics was import-
ed into this or some othey things were
imported, or it was meant to bypass
the High Couri? Not at all. The High
Court did not object to the appoint-
ment of the Committee or its recom-
mendations. Had this been so, it
could mention to the Governor that
this was not what they contemplated,

i

or what the Constitution contemplat-
ed but that something else was being
done and that he was doing some-
thing not authorized under the Con-
stitution.

%ﬁ‘ TRAATAAS . TFAT 7 SIS BT

wHife geare o |

PANDIT 8. S. N. TANKHA: Al
along it has been understood in the
State of U.P. that the appointments
were being properly made. No question
arose at any time, It is not true thu.
people in the State began to think that
the appointments were being made on
party lines and, since there was a
quarrel between those carrying on the
administration each section of them
was exerting pressure and exercising
undue influence on the Governor
and, therefore, these wrong appoint-
ments have been made which are now
being validated by the Law Minister.
Nothing of the kind. has happenad, I
might assure the House.

And then I might also inform you
that this was at a time when Pandit
Pant was at the head of the adminis-
tration in U.P.

SHRI M. N. KAUL: Who was the
Chief Justice at that time?

PANDIT S. S. N. TANKHA: I do
not remember.

o T ;| JrAAT, I /Y
TEHT FATAT_TAT & HIL AT HAG g0

g1

PANDIT S. 8. N. TANKHA: This
allegation also I refute. The Chief
Justice’s son is not in question in this.
That affair ended long ago. And,
therefore, to bring in that name and
say that wrongly appointed persons
are being validated is absolutely in-
correct

SHRI BHUPESH GUPTA: That

was validated.

PANDIT S. S. N. TANKHA: Some-
how or the other it was considered
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valid or was validated. Now the
question arises that since 1953 these
Judges, who have been appointed st
the instance of this Committee, and
who have been working all along,
have carried on their functions from
day to day, and in the course of their
functioning they must have delivered
hundreds and thousands of judgements,
in consequence of which certain things
have followed. Now, are we to set
aside all these things and say that all
those persons who were appointed
since 1953 or 1954 were wrongly ap-
pointed to their posts and, therefore,
the judgements delivered by them
should be declared as void?

SHRI I.LOKANATH MISRA: Why
should you anticipate that they would
be set aside? It is still pending in
a court.

PANDIT S. S. N. TANKHA: Since
1953. My dear friend, just consider
this. How can we take that risk? Can
the Government at all take that risk?

Y THATE@W ;A IO & A
EaEe il

THE DEPUTY CHAIRMAN: You
continue, Mr. Tankha.

. PANDIT S. s. N. TANKHA: My
friend says, let us bring in new legis-
lation to validate their judgements
but not appointments of these persons.
May I ask him what wrong have these
persons committed?

st TRETCEAW ;. AE haifesy g,
FAATIRE §, WIS AT AR

PANDIT S. S. N. TANKHA: No,
certainly not. There is no Bhai
Bhatijavad involved in this.

SHRI RAJNARAIN: I know your
Law Minister, I know your Chief Min-
ister and I know your Prime Minister.

PANDIT §S. S. N. TANKHA:
This is only trying to bring a bad
name to the administration. My
friend, Mr. Gupta, for when I have

[ 9 DEC. 1966 }
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great respect, said that Mrs. Kripalani
had come here to fight and quarrel
with Mr. C. B. Gupta, the ex-Chief
Minister of U.P.

SHRI BHUPESH GUPTA: Yes, she
has been coming here again and again
every other day.

PANDIT S. S. N. TANKHA: Yes,
she did come here. But she came to
explain matters to the Government
and the Prime Minister about the
state of affairs which had been created
because of the judgement. She sug-
gested to them to undertake this legis-
lation; otherwise many things would
become uncertain in the State.

Y THAAN - §F 379 faqi aF
qedT AE gt qr qeeafy ¥ g ¥ R
g FE F AT F |

=t e e gia #E Qe
Aifafra & &

St A J19X FifeEgaaa
TOGT gAR W & AR AW JF
T TG G, T AET BT |

PANDIT S. S. N. TANKHA:
Therefore, Madam, the main question
that arises is whether or not the ap-
pointments and transfers suggested
by the appointed Committee to the
High Court were to be considered as
consultation with the High Court as
contemplated under article 233(1).

Now, Madam, with the little know-
ledge of law that I have and with my
feelings on the situation as has been
created I am of the view that the Sup-
reme Court, for which | have the high-
est respect and which certainly is the
highest legal authority in the land
and the best judge to interpret law,
has created a very serious situation
by giving this judgement. I cannot
say anything else but that it has been
very harsh in giving the judgment
and unmindful of the consequences
that would follow from it because
after all the people who have been
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appointed have not done any wrong.
This was a Committee constituted by
the Government and the High Court
has been closely in touch with it all
along from 1953 onwards. If the High
Court did not approve of the Com-
mittee, how is it then that it had tole-
rated the Committee and the appoint-
ments made by that Committee all
along? In these circumstances, to say
that the actions of the Committee
that were invalid and that they had not
acted under article 233 (1) is not per-
haps correct. However, it is a view
taken by the highest court of appeal
and nobody can question if and as
such we have to abide by its decision.
Therefore, Madam, what was the cou-
rse left for the Government to adopt?
The only course left for the Govern-
ment, therefore, was to bring forward
this legislation in order to protect the
persons who have been appointed on
the basis of the recommendations of
the Committee and who possessed the
necessary qualifications. That is to
say that the recruits, if they were
recruited from the Bar, possessed the
10 years’ qualification as an advocate,
and if they were from the judicial
service then too they have completed
at least 7 years, judicial service and
thus alone could they have been pro-
perly appointed. But they  should
have fulfilled all the qualifications
required, And it is only such appoint-
ments of judges that are meant to be
validated under this Bill. The others
who have been considered by the
State Government as not to have the
required qualifications, their appoint-
ments will not be validated but they
will be sent back to the judicial line.
Of course, they cannot be made High
Court Judges if they do not possess
the necessary qualifications.  There-
fore, I do not see why any objection
should be taken to the method or ra-
ther {he step which the honble. Min-
ister has taken. With these words, I
strongly support the measure.

SHR! BHUPESH GUPTA: It was
very interesting to hear Mr. Tankha,
a learned man but gone wrong in the

Congress Party. He said that the
Legal Remembrancer was practically
a High Court Judge because Le is next
to the High Court Judge. Can we
have a category ‘practically g Mem-
ber of Parliament’ because one had
been defeated in some election and
now the Congress High Command
might think of sending him to the
Rajya Sabha? No, you cannot, Can
you think that Prince Charles is prac-
tically the Sovereign of England? No,
although he will take the Crown.
Therefore, I think such infantile ut-
terances should not be made by so
knowledgeable a man as Mr. Tankha
but then he belongs to the Congress
Party.

As far as the Bill is concerned,
when I heard the Congress friends
speaking, they did not seem to be
ashamed of the manner in which their
Chijef Minister and the executive are
running the administration of the
country and even handling matters
which belong to the judiciary. They
should at least be ashameq of it. 1
am not interested in Shrimali Sucheta
Kripalani’s coming here. She has
a variety of reasons for coming here,
I agree, but that does not settle the
problem. She may or may not have
come to expedite the enactment of
this Bill. She may have come for
certain other reasons or may not have
come for certain other things but the
U.P. Government has put into effect
certain U.P. Higher Judicial Services
Rules and these are against the cons-
titution.

SHRI S. S. N. TANKHA: They ar~
not. They are in conformity with the
Constitution. I had pointed that out
earlier.

SHRI BHUPESH GUPTA: There
is a constitutional provision. It is
now held by the Supreme Court that
the appointments were illegal. That
is why we are called upon to legalise
the illegal acts on the part of the U.P.
Government,
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SHRI A. P. CHATTERJEE: The
Supreme Court has also held that those
rules are ultra vires.

SHRI BHUPESH GUPTA: Very
often we are called upon to legalise
the illegal acts of the Government,
Now these were done by the Govern-
ment it is an executive act and not a
judicial act. It is an executive act
and the Governor acts on the advice
of the Council of Ministers. Techni-
cally and constitutionally speaking,
the Council of Ministers is responsible
for the mess it has created and yet not
a word of condemnation comes from
the opposite side against the U.P. Gov-
ernment. Is it because the U.P, Gov-
ernment is managed by your party?
If that is so, then I would say that you
are putting partisan interest above
the interest of the Constitution.

SHRI S. S. N. TANKHA: Certainly
not.

SHRI BHUPESH GUPTA: You are
putting a sense of prestige and your
own community, whatever it is, the
Congress Party and so on, above the
requirements of the principle of the
Constitution. I could have understood
the Minister beginning his speech by
expressing regret that the U.P, admin-
istration behaved in this unconstitu-
tional and illegal manner. Instead of
doing that, he was entering into a
rigmarole of all kinds as if we are
a Full Bench of the Supreme Court
or the High Court. I can tell you that
we are men of common clay. We are
not judges either in g District Court
or a High Court or the Supreme Court.
‘We should be told why the U.P. Gov-
ernment behaved in this manner and
even after the matter has been declar-
ed illegal, kept the appointments ins-
tead of annulling them, We should he
told about that. Now you have a
Government here, If is its character-
istic in every thing and almost every
thing it is mismanaging. It is the
universal characteristic of the Govern-
ment. Nothing it touches, nothing that
this Government of incompetent peo-
ple touches is not mismanaged. There-

[9 DEC. 1966}
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fore, we are not surprised but at least
{for courtesy’s sake we expected the
Minister piloting this Bill to tender
an apology to the Parliament and
the nation for this gross mismanage-
ment of affairs and Mr. Tankha tells
us that the Supreme Court has been
very harsh. Should the Supreme
Court sprinkle rose water on you be-
cause you have done an illegal act?
What should the Supreme Court do?
Should they put you in a bed of roses
g0 that you could comfortably enjoy?
The Supreme Court should pass strie-
tures against you. In fact the Supre-
me Court has been very kind to you.
The Supreme Court should pass
strong strictures against this ufterly
incompetent mismanaging Govern-
ment. If anything the Supreme
Court is guilty of showing great libe-
rality towards you rather than being
harsh. Therefore you need not be
upset by it, Mr. Tankha.

SHRI S. S. N. TANKHA: I said
that the Supreme Court judgement
will work hardship on the persons in
question.

SHRI BHUPESH GUPTA: This
(jovernment passes a law under the
emergency which it has not the
competence to pass. There sits the
eminent jurist to-day who pointed
out that the D.LR. particularly that
clause which we passed, Parliament
did not have the authority to pass and
that it would be challenged after the
emergency is over gnd we will have
to pay compensation. That is why
he brought another Constitution
(Amendment) Bill to legalise the il-
legal detention of people. That is
your habit. Therefore, if it were mere-
ly a question of legalising certain
difficulties in the way because of judg-
ments, decrees and so on, as the State-
ment of Objects and Reasons says, we
could have done that, if necessary by
amending the Constitution but what
we are doing here is, in addition to
that we are legalising the illegal ap-
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sintments. The appointments are
legal and these illegal appointments
e are called upon to legalise by
mending the Constitution. What does
; show? It ghows that the ruling
iarty is thinking itself as above the
‘onstitution. If the Constitution serves
he ruling party, well, it is good. If the
Supreme Court is in line  with the
thinking and ideas of the ruling party
and the ways of the ruling party, it is
good. If the Supreme Court’s finding
goes against the rulings party, if the
Constitution comes in the way of the
ruling party's carrying on its adminis-
tration in an arbitrary manner, then
the Constitution has to yield to the
ruling party and it is amended. The
Supreme Court is doublelcrossed by
amending the Constitution. This is
Government we have. That is why I
criticise it. This Uttar Pradesh affair
is not 3 simple thing. It is an amazing
thing. These people do not even
know the real position. This article
of our Constitution clearly says:

4 p.M.

“Appointments of persons to be,
and the posting and promotion of,
district judges in any State shall be
made by the Gavernor of the State
in consultation with the High Court
exercising jurisdiction in relationto
such State.”

So it is to be in consultation with the
High Court. Anyone would have
known this when he advised the
Governor and when this extraneous
element was introduced. You have
put such legal liminaries as Secretari-
es and they ought to know what is
in the Constitution regarding consult-
ing the High Court. But they are
stupig people, ignorant people, illite~
rate people, speaking from the point
of view of constitutiional law. Sup-
pose there is a law that in certain mat-
ters we have to consult the State Le-
gislature and in some State Legisla-
ture some strangers are brought in
and they are there when the consul-
tation takes place. Would that con-
sultation be treated as legal and
valid? No, it is not, because stran-
gers were introduced and that Assem-

bly was not an Assembly. It ceased to
be the State Assembly whether it is
the U.P. with 420 persons or some-
where else. It would not be valid and,
therefore, they should have understood
it.

And Madam Deputy Chairman
there is as Head of the Government
in that State, Shrimati Sucheta Kri-
palani who, I am sorry, is a Bengali
lady.

THE DEPUTY CHAIRMAN: Do not
mention names.

SHRI BHUPESH GUPTA: All right
1 will say the Chief Minister. But it
is a feminine name and so sweet to
mention. The Chief Minister of Uttar
Pradesh who has been imported from
West Bengal, she—] have to say “she”,
I cannot say “he”.—is making a mess of
the whole thing. The U.P. Government,
Madam, is a mismanaged kitchen. It is
a mismanaged kitchen in every sense
of the term. You see what they do with
the question of the government emplo-
yees there. So it is mismanagement
everywhere. Now, we do not know
who these 15 gentlemen are. Suppose
you do not confirm these appointments,
suppose you did not made these illegal
appointments legal, nothing would have
been lost. There are other persons
who can come up and fill their places.
So they need not have done this. I
am not concerned whether the son or
son-in-law of anybody 1is involved
there. My submission is that nothing
happens in Uttar Pradesh without
nepotism. That is a fundamental pre-
sumption. If anything happens, then
there must be nepotism in it. That is
the very first presumption as far as
Uttar Pradesh is concerned. It is for
them to rebut me and say that there
ig np nepotism. I say it is the same
whether it is the Court or the Univer-
sily or colleges or elsewhere.

SHRI RAJNARAIN: As far as the
U.P. Government is concerned.

SHRI BHUPESH GUPTA: Yes, I do
not charge my hon. friend Rajnarain
with nepotism. How can 1 do that?
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He is my colleague and fellow-fighter.
When I say Uttar Pradesh I mean the
Government of Uttar Pradesh. [t is
one factional crowd called the Council
of Ministers, the so-called Council of
Ministers or euphemistically called
Council of Ministers. Therefore, this
thing they have done. Those who have
been hanged, we cannot get them
back. May be, they themselves would
not like to come because of this kind
of regime of the Congress. Some of us
would like to get hanged now rather
than be in this regime. Therefore 1
am not saying anything about them.
But these judgments and other things
have taken place. We dp not know
what are the implications of this on
them. Assuming that they are not
good, anyhow we cannot do anything
about them for the present. But I
would have liked the judgmentg to be
gone into. Even if the proceedings do
not take place again every judgment
can be gone into so that you can tell
the nation that 'you have looked into
the judgments given by the illegitimate
children of the judiciary. Legitimacy
fs a bourgeois proposition and I am,
therefore, not making a big point about
it. We are living in a bourgeois society
where judges are appointed in this
manner and it is precisely to see that
the judgments have not been vitiated
by any extraneous considerations that
1 suggest this. There have been ap-
pointments and transfers. Transfers
have taken place. Everybody knows
that in Uttar Pradesh transfers take
place according to factional fluctua-
tions. There are two or three factions
functioning in Uttar Pradesh, at
Lucknow and transfers depend very
much on which faction is dominating.
Tf you do not like a man he goes to
Bara Banki or Ghazipur or Musaffar-
nagar, depending on the faction that is
there dominant, I do not know what
has happened. After all, they are
quarrelling openly.

PANDIT S. S. N. TANKHA: The
Supreme Court has not held that the
appointments are bad on the ground
that you are mentioning, Mr. Gupta,
certainly not.

[9 DEC. 1986 ]
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SHRI BHUPESH GUPTA: I say the
whole thing is wrong, wrong from beg-
inning to end. First of all their deal-
ings with the people are wrong, The
main problem today is not the tinker-
ing with the Constitution. I am for re-
writing the Constitution. Why amend
it? I should like a Constitution which
would have proportional representation
so that those gentlemen cannot sit in
seats of authority and power. Having
got a minority of votes they cannot
occupy majority seats on that side.
That is not the point. The point here
is whether the Constitution should be
amended in this manner for legalising
the dereliction of duty on the part of
the Uttar Pradesh Government, far
giving sanction to something for which
the Government should be castigated,
condemned and criticised very strongly
and if possible punished. I can un-
derstand if the U.P. Government had
been turned out of office over this
illegal act of the Congress party. But
the Government which behaves in this
illegal and horrible manner is not turn-
ed out of office. If I had seen that
Clovernment turned out, T would have
welcomed it. That would have shown
that there was sincerity. But those
people remain where they were and
they will still be there carrying on
their illegal acts. That is my com-
plaint in this connection. Thig is an
executive act. I wil] tell Parliament
again gnd again that it was Mr. Setal-
vad who made one of the finest judicial
uiterances of our times when he said
that this Government is tending to
become a constitutional dictatorship.
Ple will be remembered for generations
and generations for this great utterance
courageously and valiantly made, 1
give him three cheers on behalf of
the nation for the manner in which he
spoke out. He said that the Congress
Government of India was using power

in such a manner that the Government
was tending, to become a constitutional
dictatorship. Here we find another
example of an act of constitutional dic-
tatorship. It is all chaos,
crisis and clash, in ideas,
ways and behaviour,

confusion,
thoughts,
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Madam Deputy Chairman, the Uttar
Pradesh once gave us very eminent
people, in political life, in literature
and evenh in science and other spheres
of life. But today Uttar Pradesh is
only a factional, quarrelling place. Shri
C. B. Gupta and his sixty lakhs you
know.

THE DEPUTY CHAIRMAN: Again 1
have to tell you you should not bring
in names.

SHR1 BHUPESH GUPTA: Al right.
i shall say the former Chief Minister
and Rs. 65 lakhs.

Therefore, I say we are opposed to
this measure. We are opposed not be-
cause something is said here but we
are opposed to the whole spirit, the
manner and the approach of the Gov-
ernment, This Government treats
Parliament as if we are at their bid-
ding. Because they have a two-thirds
majority they seem to think that they
can violet and trample under foot the
Constitution of the country. Having
been chastised, criticised and called to
account by the Supreme Court they
come here o have a constitutional am-
endment so that they can double-cross
the Supreme Court. I say these con-
stitutional double-crossers should be
called to account and denounced by
the nation and hence my strong criti-
cism. These gentlemen wheo are in-
competent ag Ministers, who are vio-
lators of the Constitution, who are
the traducers of good, normal pub-
lic life in our country want Parlia-
ment to be ready at their command
so that they can do whatever they
like including violating the Consti-
tution and then mobilise their brute
majority in thy, House to pass such
measures as this Bill. Madam, I
oppose the Bill.

Thank you very much.

SHRI M. N. KAUL: Madam De-
puty Chairman, I feel that the Gov-
ernment should have put
their case more boldly than they
have done. The vehemence of the

attack on it is not justified. This is
not one of the cases in which you
can say that the view that was faken
by the Government was patently
wrong. As one great Judge of the
Supreme Court of the Uniteq States
has said the judgments of the Sup-
reme Court may be fallible. The
importance that attaches to a judg-
ment of the Supreme Court is be-
cause of its finality; the judgment
may be right, it may be wrong. I
have known of eminent text-book
writers on legal matters saying that
a certain view taken by the House of
Lords was wrong and the House of
Lords may in due course reverse that
view. There is no presumption that be-
cause the view of the Government
has not been upheld by the Supreme
Court that view is patently wrong. So
T think it would have been better if
the Government had come forward
and said as Pandit Nehru gnce said
in Lok Sabha, “Although the Sup-
reme Court has reversed our view I
still feel that our view is correct but
I bow to their judgment.” That is the
approach that the Government should
have taken. The Government should
have struck a firmer note that the
view that they had taken was the
correct view and the Supreme Court
had taken a different view but under
the Constitution the judgment of the
Supreme Court is final and it is for
that reason that they are bringing
forward this amendment, and because
the judgment is final there is no
other way of doing it. I think this
is not one of the cases in which one
can build up a political attack against
the Government.

SHRI G. S. PATHAK: Madam . . .

SHRI BHUPESH GUPTA: The boy
on the burning deck.

SHRI G. S. PATHAK: . . a
suggestion has been made that the
President should make a reference to
the Supreme Court. This is wholly

forward | out of place. What will the Supreme

Court do if the question is framed
and referred to it? The Supreme
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Court will sav, ‘Wa have already de-
cided it; is there any new question,
which is a complicated question and
which we have not decided? It is an
identical question which we have al.
ready decided and, therefore, we re-
fuse to answer this reference.’ They
have got the power to refuse to
answer a reference in case they find
that the reference was unnecessary,

There was another suggestion,
namely, to refer the Bill {0 a Select
Committee. The question is, what
will the Select Committee do? What
is the complicated question which the
Select Committee has got to answer?
This, J submif, js caleulated to de-
lay the passing of this Bill.

Then, Madam, it was said that the
appointments need not be validated
because the Constitution is not meant
lo validate actions. You will find
that actions have been validated
under article 31B. Parliament has the
power to amend the Constitution to
validate Acts, to validate everything
that has been done in the name of
judgment or even a statutory enact-
ment. Therefore, Madam, it is not
correct to say that this amendment
of the Constitution is unjustified.

It was also said: why validate the
appointments, validate only the judg-
ments. The answer is obvious, What
will happen to the judgments of the
present Judges whose appointment
l1as been declared illegal under the
judgement of the Supreme Court,
after the passing of thig Bill and
after the 8th August? Unless their
appointments are legal, their judg-
ments will always remain illegal. So
ihe appointments will have to be
validated. Therefore, it is not mere-
ly a question of validating judgments
delivered prior to 8th August but it
ig also a question of validating their
actions after the 8th of August and
this cannot be done unless you vali-
date their appointments.

Mr. Chatterjee mentioned the judg-
ment of Sir Ashutosh Mukerjee, 1
repeatedly said in my opening re-
marks that there is a distinction
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between the judgment pronounced at
a time when the illegality is not ex-
Posed, when it is not known whether
the appointment is legal or not, and
the judgments delivered after it is
known. He has cited a case which
referred to that aspect and I pointed
that out very clearly from the judg-
ment of the Full Bench of the Allaha-
bag High Court. Until the defect is
exposed it is a controversial question
whether a judgment pronounced by
a de facto Judge under colour of
office is valid or not. But this ques-
fion goes not arise in the case of
judgments delivered after the 8th
August and all those judgments which
relate to this question are irrelevant.
After the illegality was exposed on
the 8th August everybody knew that
these Judges were illegally appointed
and they could not pronounce judg-
ments at any time thereafter unless
there wag validation of their appoint-
ments. This distinction is missed in
the speeches of the Opposition,

Madam, I do not want to delay
this debate. I submit that all the
pointg are quite clear before the
House and I hope the House will

Pass the motion.

THE DEPUTY CHAIRMAN: I will
put the amendment of Shri M. P.
Shukla to vote.

SHRI M. P. SHUKLA: Madam, 1
would like to withdraw my motion.

THE DEPUTY CHAIRMAN: Has he
leave of the House to withdraw his
amendment?

SOME HON. MEMBERS: No.

THE DEPUTY CHAIRMAN: The
duestion is:

1. “That the Bill further to
amend the Constitution of India, as
passed by the Lok Sabha, be
referred to a Select Committee of
the Rajya Sabha consisting of the
following members, namely:—

Shri G. S. Pathak,
Shri P. N. Sapru,
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[The Deputy Chairman.] (The House divided)
Diwan Chaman Lal],

Shri . THE DEPUTY CHATRMAN: Ayes—
ri B. K. P. Smha, 141; Noes—11.

Shri Lokanath Misra,

Shri Bhupesh Gupta, | AYES—141

Shri V. M. Chordia, Abdul Shakoor, Moulana.

Kumari Shanta Vasisht, Abraham, Shri P.

Shri Mulka Govinda Reddy, and | Ahmad, Shri Syed.

Shri M. P. Shukla. Ammanna Raja, Shrimatj C.

Anand Chand, Shri.

with instructions to report by the Anandan, Shri T. V.

first d £ ion.” R . s
st day of the next session Anis Kidwai, Shrimati.

The motion was negatived. Annapurna Devi Thimmareddy,
Shrimati.

THE DEPUTY CHAIRMAN: The Ansari, Shri Hayatullah.
question is: Arora, Shri Arjun.

Asthana, Shri L. D.

2. “That the Bill further to | Baharul Islam, Shri.
amend the Constitution of India, as Bhatt, Shri Nand Kishore.
passed by the Lok Sabpa, be Bobdey, Shri S. B.
referred to a Select Committee of )
the Rajya Sabha consisting of the Chagla, Shri M. C.

following members, namely:— Chaman Lal!, Diwan.
Chandra Shekhar, Shri.

Shri G. Murahari, Chandrasekhar, Dr. S.
Shri Atal Bihari Vajpayee, Chavda, Shri K. S.
Shri A. D. Mani, Chengalvaroyan, Shri T.
Shri Mulka Govinda Reddy. Chetia, Shri P.
Shri A. P. Chatterjee, Das, Shri L. N.
Shri Lokanath Misra, Dasgupta, Shri T. M.
Shri Bhupesh Gupta, Dass, Shri Mahabir.
Shri Chitta Basu, Desai, Shri Khandubhai K.
Shri B. N. Mandal, and Desai, Shri Suresh J.
Shri Rajnarain, Devaki Gopidas, Shrimati.

Dharam Prakash, Dr.
with instructions to report within Dharia, Shri M. M.

a week.” Doogar, Shri R. 5.
Ghose, Shri Surendra Mohan,
The motion was negatived. Gilbert, Shri A. C.

Gujral, Shri I. K.
THE DEPUTY CHAIRMAN: The | Gurupada Swamy, Shri M. S.
question is: Hathi, Shri Jaisukhlal.

Jairamdas Daulatram, Shri.
“That tbe Blll furthgr to amend Kakati, Shri R. N.
the Constitution of India, as passed . )
by the Lok Sabha, be taken into Kathju, Shri P. N.
consideration.” Kaul, Shri M. N.
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Khan, Shri Akbar Al
Khan, Shr1 M Ajmal
Khaitan, Shri R P
Kothari, Shm1 Shantilal
Koya Shr: Palat Kunhi |
Krishan Kant, Shr

Rulkayni, Shri B T

Kurre, shr1 Dayaldas

Lalitha (Rajagopalan), Shrimati
Mahammed Haneef Shii

Mahant;, Shn B K

Mallik, Shnn D C

Mallikarjunudu, Shr1 KX P
Mangladevi Talwar, Dr (Mrs)

Mary Naidu, Miss

Mehta, Shr1 Asoka

Mehta, Shr1 Om

Mir, Shrn G M

WMishra, Shr1i L N

Mishra, Shr1 S N

Mohammad Chaudhary A

Mohinder Kau1, Shrimat:

Momin, Shr1 G H Valimohmed
Muhammad Ishaque, Shri

Nandin: Satpathy, Shrimati

Nek: Ram, Shri

Pahadia, Shr1 Jagannath Prasad
Pande, Shr1 C D

Pande, Shr1 T

Panjhazari, Sardar Raghbir Singh l
Parthasarathy, Shri R T

Pathak Shr1 G S

Pat1l, Shri P S

Patra Snry N

Pattangyak, Shrn B C

Pawar, Shr1i D Y

Phulrenu Guha Dr Shrimat:

Pilla;, Shii J Sivashanmugam
Poonacha, Shr1 C M

Punnaiah, Shi: Kota

Purkayastha, Shr1 M

Pushapaben Janardanrai Mehta, Shri-
mat:

Quresh:, Shr1 M Shafi :
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Ram Chander, Shn
Ramaswamy, Shr1 K S
Ramaul, Shr1 Shiva Nand
Rao Shr1 Vv C Kesava
Ray, Shri Ramprasanna
Reddy, Shr1 K V Raghunatha
Reddy, Shri N. Narotham.
Reddy, Shr1 N Sanjiva
Reddy, Shr1 N Sri: Rama
Reddy, Shri Nag

Reddy, Shr1 ¥ A

Roy, Shr1 Biren

Sadiq Ali, Shri

Sahai, Shri Ram

Salig Ram, Dr.
Sanjvayya, Shri D

Sapru, Shr1 P N
Savnekar, Shr1 B S

Seeta Yudhvir, Shrimat:
Setalvad, Shr1 M C

Shah, Shr1 K K

Shah, Shri M C
Shakuntala Paranjpye, Shrimati
Shanta Vasisht, Kuman
Shervani Shr1 M R
Shukla Shr1 Chakrapam
Shukla, Shr1i M P

Shyam Kumar:i Khan Shrimat:
Siddhu, Dr M M S

Singh, Shri Dalpat

Singh, Dr Gopal

Sigh Shri Jogendra
Singh, Shr1 Santokh

Singh, Raja Shankar Pratap
Singh, Shr1 T N

Sinha, Shri1 Awadheshwar Prasad.
Sinha, Shri B K P
Sinha, Shr1 R B

Sukhdev Prasad, Shri
Supakar, Shr1 S

Sur, Shri M M

Swamy, Shri N R M
Syed Mahmud, Dr

Tankha, Pandit S, S N
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Tapase, Shi1 G. D.

Tara Ramchandra Sathe, Shrimati,
Thanglura, Shr; A.
Thanulingam, Shri P.

Tiwary, Pt. Bhawaniprasad.
Tripath;, Shr1 H V

Untoo, Shri Gulam Nabi.

Usha Barthakur, Shrimati.
Varma, Shr: B. B.

Varma, Shr1 C L.
Venkateswara Rao, Shr N.
Vidyawat: Chaturved, Shrimat..
Vyas, Shr1 Ramesh Chandra.
Yajee, Shrt Sheel Bhadra.
Zadi, Col. B. H,

NOES-—11

Chatterjee, Shr1 A P.
Das, Shr: Banka Behary.
Gaikwad, Shn B K

Ghosh, Shr1 Niren

Gupta, Shr1 Bhupesh

Misra, Shit Lokanath.
Narayan, Shrt M D
Rajnarain, Shri.

Reddy, Shri Mulka Govinda.
Sarla Bhadautia, Shimati
) Vajpayee, Shr1 Atal Bihari.

The motion was adopted by g majo-
Tty of the total membership of the
House and by a majority of not less
than two-thiwrds of the Members pre-
sent and voting.

THE DEPUTY CHAIRMAN: We
shall now take up the clause by clause
consideration of the Bill.

Clause 2—Insertion new article

233A

of

SHRI M P. SHUKLA
Pradesh)+ Madam, I move:

(Uttar

“That at pages 1 and 2, lines 9 1o
12 and 1 to 9, respectively, be
deleted ”

Madam Deputy Charrman, in spite
of the vehement support of the Law
Minister, I am extremely sorry to say
that I am not convinced with this part
of the Bill. Proposed sub-sections (a)
(1) and (1) are only meant to vahdate
the appointment of the directly re-
cruited district judges. In the opmion
of the service Judges, thewr appoint-
ment 1s not at all hit by the judgment
of the Supreme Court and they iorm
the bulk of the cadre. Out of 158, all
manus 15, are of the view that themwr
appointment 1s not at all hit by the
judgment of the Supreme Court. They
are all members of the judicial service
of UP They know law and they
know Constitution and in their opimon
this amendment 1s nol at all neces-
sary. It 1s uncalled for and oppres-
slve to them The UP. Government
have magnified the facts and made a
fuss of the whole thing They have
so misrepresented facts that i1t would
appear to be for a public purpose to
amend the Constitution

The other part, which validates the
judgments, may be said to affect the
people at large, but this affects at the
most only 15 persons and an amend-
ment of the Constitution just to cover
up the acts of the execulive is never
permissible « OQut of the whole cadre,
1 to 5 were appointed by the Commit~
tee formed by the High Court Nos
16 and 17 were appointed and confirm-
ed by the High Court. Nos. 18 to 47
were appointed and confirmed by the
High Court Nos 48 to 153 were ap-
pointed bv the Administrative Com-
mittee and not yet confirmed Here
also the facts as given by the hon. Law
Minister, are in direct contravention
of the actual position and. therefore.
particularly this portion of the amend-
ment is not at all necessary and is
not at all in the public interest I
would, therefore, appeal to the Law
Minister to accept my amendment and
delete this provision, which is only
meant to validate the appointment of
these Judges It is significant that oul
of the 15 judges appointed, four were
appointed when the appeal was pend-
ing before the Supreme Court and per-
haps the date was fixed. It was only
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a few months betoie the judgment of
the Supreme Court and yet they are
continuing them  Their appointment
18 also gomng to be validated by this
amendment I think this amendment
directly comes into conflict with ait:
cle 141 of the Constitution which 1s to
the eftect that the judgment of the
Supreme Couit 1s binding on all By
bringing torward this amendment, we
are carcumventing the judgment of
the Supreme Court Madam De-
puty Chairman, one fact we must
not forget that it 15 the adminis-
trative machinery, the executive
which has acted in direct violation of
the Constitution Now they want to
dictate We fought the case up to the

Supieme Court The bulk of 1ine
judrciary, that 1s 158 minug 15, are
agamnst this gmendment Now  they

who wviclated the Constitution wil-
fully are 1unnmg fiom Lucknow to
Delhi and pessing the Union Govern-
mert to bring forward this amend-
ment to the Constitution only to pro-
tect and help those appomtments
which weie 1n violation of the Con-
stitution 1n violation of the law This
means that the executive 1s dictating
to Parhament and to the Goveirnment
that the law and Parliament must be
subordinated to their wishes to thewr
unlawful acts In my humble opi-
nion this 1s 1n direct violation of the
principles of constitutional  amend-
ment With this submission I would
again request the Law Minste: to
withdraw this part of the Bill and
accept my amendment

The question was proposed

SHRI MULKA GOVINDA REDDY
1 suppoitl this verv sensible amend-
ment moved by Mr Shukla This 1s a
simple amendment You will be
ymmplementing the decision of the Sup-
reme Court in that we will not be val-
dating the appointment of  Judges
whose appointment was declared 1lle-
gal and unconstitutional The ap-
prehensions that are held by the Law
Minister that if you do not approve
of the appomntments or if you do not
validate the appointments made by

{9 DEC 1966 ]
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the UP Government the judgments
will become infructuous or you will
have to reopen those cases—that fear
will be met 1f we accept this amend-
ment and pass this legislation

SHRI BHUPESH GUPTA I do not
wish to say very much I congratu-
late the hon Member, Mr Shukla,
from Uttar Pradesh of the Congress
Benches, because good things rarely
come tiom those quaiters Here 15
one occasion when a Congiess Mem-
ber has moved a very sensible amend
ment, and I think we should all sup
port him In fact this afternoon I feel
very much infatuateg by Mr Shukla
from Uttar Pradesh whom I know in
the Uttar Pradesh Congress what he
1s saymg 15  absolutely sound, and
what 15 more a Congressman 1s saying
this  You can imagine when a Cong-
ressman says that the Congiess Gov-
ernment 1s violating the Constitution
what the Opposition would say You
know very well Theretore I think
in deference to the truth which 15 1e-
flooted 1n his amendment the Congress
Membe:s, I think will be good enough
to accept the amendment and impress
upon our Law Mi aster who 15 not
showing any legal acumen to accept
this amendment I appeal to Mr
Shukla, you can go on 3 hunger strike
but never withdiaw this amendment

»ft TS Al g F
Saag e, agfar @ #+r
F7 57 AT q KT AVAGT 7T
qifmgrae Afaa@m 7 o"AwYT F9
ST VEN § AT TR FE AR ZH AT
H EAE g AT qe T TAETEE q
oA g | TEF ST A AT 97 ALY F
HqIYST 2, AT F1 ArSr 7 AW "fauw
= F1 At oz #
qaE ALY 9T fF ARgE TR AwER
F7EY AT | A A0 14 & AfAUE
FT AR A AWEA FIA KT AT F47
§ ofre = W wAIeT 14 37
FgAT

LS

MY
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(AT UASATTHT]

Yarr TaEAE ¥ fEdr ety @

fafar & saer gaAT 7 waaw ffaan

F AAE AT ¥ T E

Ffaa 7 fwar I O § wEAr
FgAr g BF omew I§ oAmua ¥
g FIH FA @7 T2 5 | w8
FESAT ZH A ¥ ZT F G AT TR
®IE T FTAT A7 G KE F o g
16 47 (=62 A ¥ 98 A7 ATFA

CTSATEA ACAl ar 9_r 97
frafss & wrarg & @3 amfonr
¥ fa¥ oawT #r Auar gem

T AR ST AZ ForaT g1 Wi g 98 |ia-
qT & A=65 16 & Sfawar T8t 91 @r
g ? o fam qfeforra wfaege 1=,
39 ishmm wfwwz v dfagT ¥
qarra" F7 & fefragz qo 771 faar sy
AZ AAAT HALAA 7, AT AAA g, FILAT
AT FT TUAE 1 FAT F AT A1Y
# q%HT 320 FT JTF oY JHAT :

“HY AT TIST & ATF q4AT AT
FT FEH ZATT I FA97: A9 7 Farai
A7 ST BT AFE § gl #
faa T w7 AATAT F:

A AT AT 320 HATEH7 2 TAF faudg
W 78 qwaT & gt A1 fafaees
w1Z7 fearad 7 77 & & wra Ian aravy
Y TS FTHA ATAT AL Z |

THE DEPUTY CHAIRMAN: That
will do.

oY AT« qEATH, oF fAaE
q1 gar A | F Ay Ay 947 € gee
Wt 92 wyeNT wa far o1, 7% 7T
AT FT TEY & HIT 39 g F FIE FI9
FOIZ 8 T A4 73T | H F1 QWA
F1 T HZvE HT UF vy 2 faqr o

|
|
|
|

f& wAr w7 fagus fqgr S@Ar
frast & faar gar g 55 48 971 7g9
F1 Jifzsr gAY |AfEd 1 gAAT FA T8N
FATAT A7 AFA ¢ fF orer 77 faaas® taan
JEA L U F AR frA TR =W
AR 7197 ATfga 78 F1 FA AT T4
% sror 73 (@90 @M | ®9 92 FIAT
2 f5 @1 o fomr 9@ A% SRR
72 92 9gF FH WA &, WL FF A
Tg AR AAET FAMAT S 1 gH R AL
Fg (2T J1AT & FIAST A AT AL T
f& weorr 298 ¥ T, o fagos AET
75 faege T g A faai 11 3ems
g gmA ot mEgHz foar ar @
Y FAT TAfaer Ag fRaroam
ZATTT AT AHTHZ ALY 9T, »I7 ATHATE
faer 7 o1 WHFHe T A1, ATTHR
Fataa & gEr aar 5 Fiw o 7gEiT
JATE AFA FT gHIHE g, 79 foq ag
T FT AT F, 34T F ATH 97 3777 {777
HfFIM R AR I A TAT@A T
fzawa vz @ o1 gafy At & g
qA F1 A1 T TG AT

a1 a1 fafAzz T miga 7 ag a9 74y %
FO 37 ATE & ATHA gIEFE § (AT
T AT EE FR 99 H FIATZ T AT
AT gAREFIE 7 ACAT FTAFAT & AT
ouT gEFIE faqey W Faer ¥ % oAv
A gftw wE H OAAT 91 AFAT F
A 28 AAFEALT 37 giqfegaar F amAr-
TN F FT TG FiaarT ¥ §MaT FF
g fafeaar &1 F@argror qaTET
a1 WATHT 143 A GFAT
ATET

“gfg fFAT TRy Tafy a1 RdvT
2 v fafu ar Fea % F1E 077 I
e AT &, AT IA F I]AA A
FT FEATFAT &, AT TH THIT & F1T
o8 ArEaAfTF Ager w1 % 5 oIA 9
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A

IS9AY FAEATET T WA STH T s TR @ T |

gawT Al AZ IH 9w A

S AT & faErad /i g9 IqeAafa o7 sraET S @ FIT

qqT 3 AT QEY gAarE & qvAT guw fre

Y fF 9z 3faw awd, wedfa &

39 9% oAt T gfAa A w7 s ot TremEAn 97 fqaeq & fF o

FIEFHN AT FT & AT ATS G197 I8

TAF 1439 AEER F WAL | @adA FT A fp T 75 WEAT IAL TR A

ST F vreeafs #1 F1 AG q0g TS AT IATAIN F 7TTA F SATETAE
AT AR IFAMATTANGE, AT | zd F F F1w wiezm &1 gomar

AR AR E( TR A AN AT || gegty S BT f ST W ¥ ST Rz
& gz g f7 o8 FewT T8 e frg 2 a7 gty #1¢ & Gad &7 39
2, TR TFIT IR AN | O HEL TET TS 2T AL AT SATHARTIT

" s &, 9I% Sifed, TomgEne a1s #1Eq FT

qFAEE, § UF A TR AT Fr gt 1 & G am?—rr it g
irajﬁsrxaﬁm%ngml ER A A S S -
RAATT ... _ O
THE DEPUTY CHAIRMAN: You | grooig W1 78 wsua fHar @y 2 |
have to speak on the amendment fﬁ'ﬂqﬂ?‘ﬁ , ‘ﬂ'l‘éf 7 S S —

please You cannot go into that again. A
FT ZAY TFL SqAT TETZL0 AT (o
(Interruptions) d

TSZTATE FIX AL FTAAT FTAT FT FTAAT
€Y gaq #39 & (A0 grer 77 fqgaw
s R A 2 1

Y oA ox fagr o ga A
fsa
JuaAta  oF fRAT T

1

THE DEPUTY CHAIRMAN Do you
want to say anything about the

(Interruptions)

amendment?
SMRI RAJNARAIN: * * % '
{
THE DEPUTY CHAIRMAN  That SHRI G. S PATHAK I do not
will be expunsed want to say anything about the

said But I am opposing this amend-
s qeATCEw ;. uF (RAT A ment,

x@fed | Umerruptions) g vfe THE DEPUTY CHAIRMAN The

question 1s
(Interruptions)

THE DEPUTY CHAIRMAN Order, *““That at pages 1 and 2, lines 9 to
order. 12 and 1 to 9, respectively be de-
' leted ”
=t TARITAN  qEer Feerm ar gl
The motion was negatived,.
aa afar
R THE DEPUTY CHAIRMAN-: The
Suaamfa - @ IvET 2T AT | question is
s*+Expunged as ordered by the “That clause 2 stand part of the

Chair. Bl ”
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(The House divided)

THE DEPUTY CHAIRMAN Ayes—
138, Noes—11

AYES—138
Abdul Shakoor, Moulana
Abraham Shr1 P
Ahmad, Shri Syed
Ammanna Raja, Shrimat: C
Anand Chand, Shn
Anandan Shr1 T V
Anis Kidwa:r Shrimati

Annapuina Dev; Thimmareddy, Shri-
mat:

Ansair: Shri1 Hayatullah
Arora Shri Arjun
Asthana Shri I, D
Baharul Islam, Shri
Bhatt Shi, Nand Kishoie
Bobdey, Shr1 S B
Chag'a Shri M C
Chandra Shekl i« Shiy
Chandrasekhar D1 S
Chavda Shi1 K S
Chengalvaroyan Shii T
Chetia Shri P

Das, Shr1 L. N

Dasgupta Shu1 T M
Dass Shri Mahabir.

Shri1 Khandubhar K
Desai Shry Suresh J
Devak; Gopidas, Shrimati
Dharam Prakash, Dr
Dharia, Smm1 M M
Doogar Shr1 R S

Ghose Shit Suiendra Mohan

Desa1

Galbert Shry A C

Guiral Ship I K

Gurupada Swamv Shiit M 3
Hathi, Shii Jaisukhlal
Jawramdas Daulatiam, Shri
Kakat;, Shr1i R N

Kathju, Shr1 P N

Kaul, Shr; M. N.

Khan, Shri Akbar Al

Khan, Shri M Ajmal.

Khaitan Shri R P

Koya, Shri Palat Kunhi
Krishan Kant, Shri

Kulkarnit Shr1 B T

Kurre Shri1 Dayaldas

Lalitha (Rajagopalen), Shiimat:
Mahammed Haneef, Shri
Mahanti Shr1 B K

Mallik Shr1 D C
Mallhkarjunuduy, Shr1 K P
Mangladevy Talwar, Dr. (Mrs).
Mary Naidu, Miss

Mehta, Snri Asoka

Mehta Shr1 Om

Mir, Shri G M

Mishia Shri L N

Mishita Shrm S N

Mohammad Chaudhary A
Mohinder Kaur, Shrimati

Shr1 G H Valimohmed
Muhammad Ishaque, Shn

Momin

Nandin: Satpathy, Shiimati
Nek: Ram Shni

Pahadia Shri Jagannath Prasad
Pande Shri C D

Pande, Shr1 T

Panjhazar:, Sardar Raghbir Singh.
Parthasarathy Shri R T
Pathak, Shit G S

Patil, Shu; P S

Patra, Shri N

Pattanayak, Shri B C

Pawar Shri D Y

Phulrenu Guha, Dr Shrimati
Pillai Shri1 Sivashanmugam.
Poonacha Shr1 C M

Punnaiah Shr1 Kota
Purkayastha, Shr1 M

Pushpaben Janardanra: Mehta, Shn-
mati

Quiesh: Shii M Shafi
Ram Chande: Shri
Ramaswamy, Shr: K S
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Ramaul, Shri Shiva Nand.
Rao, Shr1 V C. Kesava
Ray, Shr1 Ramprasanna.

Reddy,
Reddy,
Reddy,
Reddy,
Reddy,
Reddy,

Shri K. V. Raghunatha.
Shri N. Narotham.
Shri N, Sanjiva.

Shri N. Sr1 Rama

Shri1 Nagi

Shr; Y. A,

Roy, Shri Biren
Sadig Al Shn
Sahai, Shr1 Ram.
Salig Ram Dr
Sanjvayya Shri D

Sapru,

Shri P N

Sawvnekar, Shit B S

Seeta Yudhvir, Shrimati.
Setalvad, Shri M C

Shah, Shr; X K

Shah, Shr, M C

Shakuntala Paran)pye, Shrimat:

Shanta

Vasisht, Kumazii

Shervam, Shr1 M. R.
Shukla, Shri Chakrapani

Shyam

Siwddhu,

Singh,
Singh,
Singh,
Singh,
Singh,
Singh,
Sinha,
Sinha,
Sinha,

Kumar:t Khan Shrimati
Dr M M S

Shri Dalpat

Dr Gopal

Shr; Jogendra

Shr1 Santokh

Raja Shanka, Pratap
Shr1 T N.

Shr1 Awadheshwai1 Prased
Shr1 B K. P.

Shr1i R B

Sukhdev Prasad Shri.
Supakar, Shr1 S
Sur, Shm M M
Swamy, Shr1 N. R M.

Syeq Mahmud, Dr,
Tankha, Pandit & § N.

Ay
Tapase,

12la

Shr; G D.

lainchundra  Sathe, Shiimat:

i
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Thanglura, Shri A.
Thanulingam, Shri P.

Tiwary, Pt Bhawaniprasad.
Tripathi, Shr: H V.

Untoo, Shri1 Gulam Yaby

Usha Barthakur, Shrimati.
Varma, Shr1 B. B.

Varma, Shn C. L.
Venkateswara Rao, Shri N.
Vidyawat:i Chaturved:, Shrimati
Vyas, Shr1i Ramesh Chandra
Yajee, Shr; Shee! Bhadra.

Zaidi Col B H
NOES—11
Chatter; ¢ Shrt A P

Gaikwad, Shrt B. K.

Ghosh, Shr1 Niren

Gupta, Shr1 Bhupesh

Misia Shri1 Lokanath.
Narayan, Shrt M D
Rajnarain, Shn

Reddy, Shri1 Mulka Govinda
Sarla Bhadauria, Shrimati.
Vajpayee, Shr1 Atal Bihari
Varma, Shr: Niranjan

The motion wus adopted by « majo-
rity of the tota] membership of the
House and by a majority of not less
than two-thawrds of the Members pre-
sent and voting

‘Clause 2 was added to the Bul.

THE DEPUTY CHAIRMAN The
guestion 1s.

«“That clause | the enacting [ur-
mulg and the title stand part of the
B
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(The House dwided.) Kathju, Shri P, N.
Kaul Shri M. N.
THE DEPUTY CHAIRMAN Ayes— » DA _
139; Noes—11, Khan, Shr1 Akbar Ali
Khaitan, Shri R. P.
Koya, Shr1 Palat Kunh

Abdul Shakoor, Moulana, Krishan Kant, Shri
Abraham, Shri P Kulkarn, Shn B. T.

Ahmad, Shri Syed. Kurre, Shri Dayaldas.

Lalitha (Rajagopalan), Shrimat.
Mahammed Haneef, Shri.
Mahanti, Shr1 B. K.

Mallik, Shr1 D. C
Mallikaryjunudu, Shri K. P.
Mangladev: Talwar, Dr (Mrs).
Mary Naidu, Maiss.

Mehta, Shr1 Asoka.

AYES—139

Ammanna Raja, Shrimati C.

Anand Chand, Shri.

Anandan, Shr1 T. V.

Anis Kidwai, Shrimati.

Annapurna Dev; Thimmareddy, Shri-
matl.

Ansari, Shri Hayatullah.

Arora, Shri Arjun.

Asthana, Shn L. D. Mehta, Shr1 Om.

Baharul Islam, Shri. Mr, Shri G. M.

Bhatt, Shr1 Nang Kishore. Mishra, Shri L. N.

Bobdey, Shri S. B. Mishra, Shry S. N.
Chagla, Shr1 M. C Mohammad, Chaudhary A.
, . C.

Chaman Lall, Diwan. Mohinder Kaur, Shrimati.
Chandra Shekhar, Shi. Momn, Shri G H. Valimohmed.
Chandrasekhar, Dr. . Muhammad Ishaque, Shri.
Chavda, Shri K. S Nandim Satpathy, Shrimats.
Neki Ram, Shi:

! Pahadia, Shr1 Jagannath Prasad.
Pande, Shr1 C D

Pande, Shr1 T

Panjhazaii, Sardar Raghbir Singu.
Parthasarathy, Shr1 R. T.
Pathak, Shri G S

Patil, Shry P S

Patra, Shr1 N

Pattanayak, Shi1 B. C.

Chengalvaroyan, Shri T.
Chetia, Shri P.

Das, Shry L. N.

Dasgupta, Shr1 T. M

Dass, Shr1 Mahabir

Desai, Shr1 Khandubhar XK.
Desal, Shr1 Suresh J.
Devaki Gopidas, Shrimat.
Dharam Prakash, Dr.
Dharia, Shri M. M,
Doogar, Shri R. S. Pawar, Shri D. Y.

Ghose, Shri1 Surendra Mohan. Phulrenu Guha, Dr Shrimati.
Gulbert, Shr1 A C. Pilla;, Shri J Sivashanmugam.

Poonacha, Shit ¢ M.
Punnaiah. Shri Kota.
Purkayastha, Shr1 M

Guyral, Shr1 1. K.

Gurupada Swamy, Shri M. S.
Hath:, Shr: Jaisukhlal,
Jairamdas Daulatram, Shri Pushpaben Janardanrai Mehta, Shii-
Kakat;, Shr1 R N, mat.

rd
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Qureshi, Shri M. Shafi.
Ram Chander, Shri.
Ramaswamy, Shri K. S.
Ramaul, Shri Shiva Nand.
Rao, Shri V. C. Kesava.
Ray, Shri Ramprasanna.
Reddy, Shri K. V. Raghunatha.
Reddy, Shri N. Narotham.
Reddy, Shri N. Sanjiva.
Reddy, Shri N. Sri Rama.
Reddy, Shri Nagi.

Reddy, Shri Y. A,

Roy, Shri Biren.

Sadig Ali, Shri.

Sahai, Shri Ram.

Salig Ham, Dr.
Sanjivayya, Shri D.
Sapruy, Shri P, N.
Savnekar, Shri B. S.
Seeta Yudhvir, Shrimati.
Setalvad, Shri M. C.
Shah, Shri K. K.

Shah, Shri M. C.

Shakuntala Paranjpye, Shrimati.

Shanta Vasisht, Kumari.
Shervani, Shri M. R..
Shukla, Shri Chakrapani,
Shukla, Shri M. P.

'Shyam Kumari Khan, Shrimat:
Siddhu, Dr. M. M. S.

Singh, Shri Dalpat.

Singh, Dr. Gopal.

Singh, Shri Jogendra.

Singh, Shri Santokh.

Singh, Raja Shankar Pratap.
Simgh, Shri T. M.

Sinha, Shri Awadheshwar Prasad.

Sinha, Shn B. K. P.
Sinha, Shri R. B.
Sukhdev Prasad, Shri.
Supakar. Shri S.

Sur, Shri M. M.
Swamy, Shri N. R. M.

Syed Mahmud, Dr.

Tankha, Pandit S. S. N.
Tapase, Shri G. D.

Tara Ramchandra Sathe, Shrimati.
Thanglura, Shri A.
Thanulingam, Shri P.

Tiwary, Pt. Bhawaniprasad.
Tripathi, Shri H. V.

Untoo, Shri Gulam Nabi

Usha Barthakur, Shrimati.
Varma, Shri B. B.

Varma, Shri C. L.
Venkateshwara Rao, Shri N.
Vidyawati Chaturvedi, Shrimati,
Vyas, Shri Ramesh Chandra.
Yajee, Shri Sheel Bhadra.

Zaidi, Col. B. H.

NOES—I11

Chatterjee, Shri A. P.
Gaitkwad, Shri B. K.
Ghosh, Shri Niren.
Gupta, Shri Bhupesh.
Misra, Shri Lokanath.
Narayan, Shr1 M. D.
Rajnarain, Shri.
Reddy, Shri M. Govinda.
Sarla Bhadauria, Shrimati.
Vajpayee, Shr1 Atal Bihari,
Varma, Shri Niranjan.
The motion was adopted by a n jo-
rity of the total membership of the
House and by a majority of not less

than two-thirds of the Members pre-
sent ar ' voting.

Clause 1, the enacting formula and
the title were added to the Bill.

SHRI G. 5. PATHAK: Madam, I
move:

“That the Bill be passed.”

R

e T bR
THE DEPUTY CHAIRMAN: The
dquestion is:

“That the Bill be passed.”
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(The House divided) ]

THE DEPUTY CHAIRMAN: Ayes
—140; Noes—11, \

AYES-140,

Abdul Shakoor, Moulana.
Abraham, Shri P.
Ahmad, Shri Syed.
Ammanna Raja, Shrimati C,
Anand Chand, Shri
Anandan, Shr: T. V.
Anis Kidwai, Shrimati.
Annapurna Devi Thimmareddy, Shri-
mati
< Ansari, Shri1 Hayatullah,
Arora, Shri1 Arjun
Asthana Shr1 L, D.
Baharul Islam, Shri.
Bhatt, Shr1 Nang Kishore,
Bobdev, Shr1 S B
Chagla, Shr1 M C,
Chaman Lall, Diwan
Chandra Shekhar, Shri,
Chandrasekhar, Dr S
Chavda, Shri X S
Chengalvaroyan, Shry; T.
Chetia Shr1 P
Das, Shr1 L. N
Dasgupta Shit T M
Dass, Shr1 Mahabir,
Desal, Shr1 Khandubhai K
Desai, Shr1 Suresh J, !
Devaki Gopidas, Shrimati,
Dharam Prakash, Dr
Dharma Shrn M M
Doogar, Shr1t R S
Ghose, Shr1 Surendra Mohan,
Chilbert Shri A. C. !
Gujral, Shrt 1. X :
Gurupada Swamy, Shri M S
Tlath: Shi1 Jawisukhlal.
Jairamdas Daulatram, Shri
Kakati, Shr: B N.
Kathju, Shnn P, N.
Kaul, Shu M N
Khan, Shr1 Akbar Ah
Khan, Shry M Ajymal.
Khaitan, Shr1 R P
Koya, Shr1 Palat Kunhi
Krishan Kant, Shn
Kulkarni, Shri B T.
Kurre, Shri Dayaldas.
Lalithy (Rajagopalan). Shrimati.
Mahammed Haneef, Shri.
Mahanty, Shri B K i
Mallik, Shri D C

Mallikarjunudu, Shri K. P.

Mangladevi Talwar, Dr. (Mrs.).

Mary Naidu, Miss.

Mehta, Shri Asoka

Mehta, Shri Om.

Mir, Shri G. M.

Mishra, Shri L. N.

Mishra, Shri S. N.

Mohammad, Chaudhary A.

Mohinder Kaur, Shrimati

Momin, Shri G. H. Valimohmed.

Muhammad Ishaque, Shri.

Nandin{ Satpathy, Shrimati

Neki Ram, Shri,

Pahac}m, Shr1 Jagannath Prasad.

Pande, Shri C D

Pande, Shri T

Panjhazari, Saidar Raghbir Singh.

Parthasarathy, Shri R, T.

Pathak, Shr; G. S.

Patil, Shr1 P. S

Patra, Shri N.

Pattanayak, Shr1 B C

Pawar, Shri D. Y

Phulrenu Guha, Dr Shrimati.

Pillai, Shri J Sivashanmugam

Poonacha, Shr1 C M.

Punnaiah, Shri Kota.

Purkayastha, Shrnn M

Pushpaben Janardanrai Mehta, Shri-
mati.

Qureshy, Shr1 M Shafi.
Ram Chander, Shr1
Ramaswamy, Shr1 K. S.
Ramaul, Shri Shiva Nand
Rao, Shri V. C. Kesava.
Ray, Shri Ramprasanna
Reddy, Shr1 K V., Raghunatha.
Reddy, Shr1 N. Narotham.
Reddy, Shri N Sanjiva.
Reddy, Shri N, Sri Rama.
Reddy, Shri Nagi.

Reddy, Shri Y A.

Roy, Shri Biren.
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Sadiq Al Shri

Sahal, Shr1 Ram,

Salig Ram, Dr.

Sanjivayya Shri D.

Sapru, Shri P. N

Savnekar, Shr1 B. S.

Seeta Yudhvir, Shrimat:
Setalvad, Shri M C

Shah, Shr1 KX K

‘Shah, Shr1i M. C.

Shakuntala Paranjpye, Shrimati.
Shanta Vasisht, Kumari
Shervant, Shrt M R

Shukla Shri1 Chakrapan:
Shukla, Shr1i M P

Shyam Kumar: Khan, Shrimat:
Siddhu, Dr M M S

Singh, Shii Dalpat

Singh, D1 Gopal s
Singh, Shri Jogendra.

Singh, Shri Santokh

Singh, Rala Shankar Pratap
Singh Shui T N

Sinha, Shri Awadheshwar Prasad

Sinha, Shm B K P
Sinha, Shri R B
Sukhdev Prasad, Shri.
Supakar. Shri 8.

Sur, Shry M M.
Swamy, Shri N, R M
Syed Mahmud, Dr
Tankha, Pandit S S N
Tapase, Shr1 G D

Tara Ramchandra Sathe, Shrimati.

Thanglura, Shi1 A
Thanulingam, Shri1 P.

Tiwary, Pt Bhawaniprasad.
Tripathi, Shr1i H V. ,
Untoo, Shr1 Gulam Nabi.

Usha Baithakur, Shrimat,
Varma, Shri B B

Varma, Shr1 C L

Venkateswara Rao, Shri N,
Shrimati

Vidvawati Chalurvedi

{9 DEC 1966 ]
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Vyas, Shr1 Ramesh Chandra.
Yajee, Shri Sheel Bhadra.
Zaidi, Col. B, H

NOES—11

Chatterjee, Shr1 A. P
Galkwad, Shr1 B. K.
Ghosh, Shr; Niren

Gupta, Shr1 Bhupesh
Misra, Shri Lokanath,
Narayan, Shri M D
Rajnarain, Shri

Reddy., Shr1 Mulky Govinda
Sarla Bhadauria, Shiimat:
Vajpayee, Shr1 Atal Bihar
Varma, Shri Niranjan

The motwon was adopted by « ma-
jority of the tota] membership of the
House and by g majority of not less
than two-thirds of the Memb

S pre-
sent gnd voting.
THE CONSTITUTION (TWENTY-

SECOND AMENDMENT) BILL 1966

THE MINISTER OF HOME
FAIRS (SHRI Y B CHAVAN)
dam, I move:

AF-
Ma-

“That the Bill further tg amend
the Constitution of India be takem
info consideration”

The question was proposed,

SHRI MULKA GOVINDA REDDY
(Mysore)* Madam, I support the
Constitution (Amendment) Bill par-
ticularly to include Sindhi as one of
the national languages. Sindhi should
have been included in the national
languages long back Some mjustice
had been done to an important lan-
guage, and now that imustice is
sought to be rectified 1 am happy te
associate myself with this Bill



