RAJYA SABHA [16 May, 2006]

tantrik...(Interruptions). I am coming to that. TV's whole business is to catch a star or
a celebrity in whatever form he or she moves. If Sachin Tendulkar prefers to go to a
temple, how can we prevent the TV channel from following him? Can I do it? If you go,
before filing your nomination, to a temple, how can I ask you not to go there? It is not
regulated by the Ministry. It is all faith and understanding. But, in principle, we don't
propagate that superstition should be there. Now, from morning to night, we find so many
channels —Astha Channel, Pravachan Channel, etc. Sometimes, in Bengal, I find
Astrologers' Channel. Each one is predicting someone's fate. Now, the Ministry cannot
prevent all these things. Ministry is concerned about obscenity; Ministry is concerned
about misdirection to the nation; Ministry is concerned not to encourage things which
will spoil youth and children. Those are general framework guidelines, not by law. But, if
you believe a ghost, or a fantrik, how can Information and Broadcasting Ministry come
into the picture to prevent you? So, this is all can say. I am thankful to the Members for
their suggestions. If, Sir, again I have missed something, I will go through the
proceedings and I will respond accordingly.

SHRI CHITTABRATA MAJUMDAR: Sir, ...(Interruptions).

SHRI PRIYARANJAN DASMUNSI: I told you in the beginning that on this
staffs issue, I have said that I would play the role of a trade-union leader in the Group of
Ministers in regard to pay-scales and other things.

GOVERNMENT BILLS

The Code of Criminal Procedure (Amendment) Amending
Bill, 2006

Sygwieae (st dava fAsn: a9 g9 < ufhar <dfear ( dwge):
GRS F9T®H, 2006 |

THE MINISTER OF HOME AFFAIRS (SHRI SHIVRAJ V. PATIL): Sir, I

move:

"That the Bill further to amend the Code of Criminal Procedure (Amendment)
Act, 2005, be taken into consideration."

Sir, the Code of Criminal Procedure (Amendment) Bill, 2005, containing 44
clauses was passed by both the Houses of Parliament during the Budget Session of
2005. The Bill, after receiving the assent of
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the President of India, has become an Act. The Act has certain provisions seeking to
reform the criminal justice system, provide relief to under-trials, protect women,
streamline the procedures, and, at the same time, ensure stringent treatment for hardcore
criminals and those convicted of heinous crimes. In spite of having so many good
features, some organisations, particularly those representing lawyers, protested against it,
as they were against a couple of provisions in it. Moreover, the Government had
acceded to the Members' demand in the Lok Sabha during discussion on the Bill not to
include danda or lathi in the definition of section 153(a)(a) of the Indian Penal Code. The
Government, therefore, did not implement the Act, as there is no provision in it for its
partial implementation and keeping some of the provisions in abeyance. Now, in
consultation with the Law Ministry, we have prepared a Bill to amend sub-section 2 of
section 1 of the Act to enable us to give partial effect to the provisions of the Act. The Bill
was introduced in this House on 21st of March, 2006. It does not propose to amend any
of the provisions of the principal Act, that is, the Code of Criminal Procedure.

I, therefore, request this House to extend cooperation and full support in
consideration and passing of the Code of Criminal Procedure (Amendment) Amending
Bill, 2006.

The question was proposed.

SHRI SHANTARAM LAXMAN NAIK (Goa): Sir, I thank you for giving me the
opportunity to speak on this Bill. Sir, this Bill is very much required in the present situation
because after a Bill is passed and becomes an Act, if there are problems thereafter due to
some representations made, then, the Government must be empowered to notify those
sections which are acceptable to the community at large, and, those which are not
acceptable or controversial can be kept in abeyance. Sir, I would like to suggest in this
matter that eventually if the Government comes to a conclusion that the objected
provisions are not going to be accepted, then, the Government has to take a definite
stand, either to go ahead and notify or to repeal those provisions because after passing of
a Bill by the Parliament, it is not ideal to keep certain provisions in abeyance
indefinitely. This is my submission.

Secondly, Sir, in the matter of Civil Procedure Code, similar situation arose. In fact,
there were some provisions in the Civil Procedure Code (Amendment) Bill, which
affected the common man. Time limits of certain
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proceedings were restricted, and, as a result people suffered. It was not the lawyers who
suffered. By and large, it was the weaker sections of the society who could not submit
their documents to the lawyers in time. Because they did not have those certified
copies in hand — which the rich men were having — they suffered. It is they who
suffered and who lost their land. We say that we are bringing the amendment for
speedy disposal, taking care of time limits etc. etc. All these are laudable things.
Ultimately, the weaker section, the Tribal people, Scheduled Caste and Scheduled Tribe
people, having not been able to submit their documents in time suffer the most. They
suffer because they don't have their documents on hand. In such a situation, we did
not listen to them and notified.

Therefore, before such controversial Bills are enacted, people at large should be
consulted. Now, in the present Bill that was passed last time, there are some good
provisions, and, I think, our Minister should try to convince the people, especially
Tamil Nadu Bar and others who had objected to the provisions, say, for instance,
relating to anticipatory bail etc. In the anticipatory bail also, there are some good
provisions made. Supposing, just because to humiliate a person, the police tries to
prosecute a person, then, the courts should give necessary anticipatory bail to such
person. This is a new concept. Sometimes, it happens that they are interested in
humiliating a person. Such clauses are also included, and, therefore, our Ministry should
try to tell them that there are also certain things, which the Bar, at large, should accept.

Then, I come to the last amendment that has been passed and this is relating to a
provision to strengthen the Directorate of Prosecution. Why should anybody object to
that? Today, the Directorate of Prosecution has to be strengthened, has to be modernised;
rather it should be computerised and well equipped so that there are less and less acquittals
and the machinery of prosecution is strenthened. Then, there is a provision of DNA test in
the last amendment, which should also go on.

Right of the arrested person to have his relatives or even friends informed has
been incorporated in that Cr. PC. amendment. These things are to be told to the people at
large so that these provisions are notified as early as possible. Moreover, no woman can
be arrested after sunset or before sunrise. This is a laudable provision, which is
contained there. It is there without being notified all these months. Therefore, the NGOs
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and the others, which are involved and because of whom such provisions have been made,
have also to be told that these are the provisions which are there in the Code of Criminal
Procedure (Amendment) Amending Bill, 2006.

Then, as far as this approver is concerned, the question is, today there are
serious trials going on and there are some approvers coming to depose before courts.
Now, there is no provision for bailing them out. It is necessary that when approvers
come forward, there must be some inducement for them to come forward, and bail can
be one of them. Therefore, necessary amendments in Section 306 have to be made to
provide for bail to those approvers which come forward to help the prosecution.

Then, recently hotly-debated question of witnesses turning hostile has come up in
several cases. Now, this is an issue which has to be seriously dealt with by the
Government. The hostile witnesses have to be tackled. If hostile witnesses are let free and
things go in the manner in which they have been going on all these years, there won't
be justice. There would be hardly 5 per cent conviction in courts of law. Out of
hundreds and thousands of cases, there may be hardly 5 per cent conviction, if hostile
witnesses are allowed to go free. Therefore, a special chapter containing two-three solid
provisions with respect to hostile witnesses has to be made.

Another aspect is of Investigation Officer. At investigation stage, several
mischiefs are conducted throughout the country in several States. These things are going
on either unnoticed or after being noticed, we become helpless. What do we do?
Suppose, there is a prima facie case of investigator's fault, what do we do? We do
nothing. The investigation machinery brings the thing before the court and the courts
decides. The court passes some strictures. Sometimes the strictures are very, very
serious. Then, the Government takes some action. I think, in each such case, penal
provisions have to be made and the concerned officers have to be prosecuted. Unless that
is done, the mischiefs will continue. Incidentally, I am making one suggestion, Sir.
Now, the Central Bureau of Investigation is an important prosecution machinery
throughout the country. Till today, we don't even think of enacting legislation for the
purpose of regulating the Central Bureau of Investigation. We just say that the
Criminal Procedure Code and the Special Delhi Police
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Establishment Act is going on. But, when such an important machinery is functioning
without an independent legislation of its own, this is something not understandable.
Therefore, a special legislation should be there to regulate investigation by the Central
Bureau of Investigation. Whatever powers we may give or take away, that Parliament
will discuss subsequently. But, a thought should be given to have a special legislation for
the purpose of Central Bureau of Investigation.

Lastly, I would like to make a suggestion with regard to all the important trials
which are going on in various States and at the Centre. Some may not agree with me, but
I am of the opinion that important trials in the courts of law should be televised so that
people in the country can see them, know them and understand them. That is all, Sir.
Thank You.

SHRI RAVI SHANKAR PRASAD (Bihar): Sir, I rise to support the Bill. In fact,
this Bill, in a way, is just a formality. I will not go into the details of it, because you are
seeking power to notify different provisions from different dates. That is what you are
going to do. You have also explained the reasons as to why you are seeking these
powers. Because some friends from Tamil Nadu did not want some provisions to be
implemented. As a consequence, the entire law stands unimplemented.

Hon. the Home Minister has just mentioned that amendment of 2005 contained
very significant provisions, including the position of plea-bargaining. You may recall
that. Substantial amendments have been introduced in the Cr. P.C., but because of lack
of implementation all are putting on hold. Let me say this today here. We saw it in
C.P.C., and we are observing it in the case of Cr.P.C, that we often come with a law, but
it is time to have a determination to implement it. Otherwise, the whole sanctity of the
law is lost. I think it is time to reiterate this basic premise. If any initiative for reform will
be made, there would be opposition—may be a very valid opposition or may be a
motivated opposition. But when we, in Government or in Parliament, after the approval
of the Standing Committee, after taking all the feedback, come with a law, I think we
need to ensure that this is implemented. You are seeking this power to implement the
provisions from different dates.

Hon. the Home Minister I have only one query to you. Would it mean that only
some would be implemented and if there is any opposition the notification would not
come in the case of others? Because this is also a double-edged sword. I hope you will
appreciate it. The opponent
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would argue saying, 'keep it in abeyance, don't issue the notification'. Therefore, once
you are taking this power, which you quite appreciate you need to, I think I must
administer this caveat.

Sir, only one issue I would like to highlight today which my friend has just
touched upon. This is the most serious issue. The infirmity in the trial, criminal trial, is
coming to the public notice repeatedly. The entire legal system, criminal justice
administration, is based upon trust and confidence that those who commit crime
would be punished. Hon. the Home Minister, unfortunately, a serious apprehension is
looming large in the entire country that if you commit an offence, you manage the
prosecution, you manipulate the witness, and get acquitted honourably. This is
happening in high profile cases. This happens in small cases in the rural areas. The
issue of witnesses turning hostile is certainly an issue which is causing great concern.
Hon. the Home Minister, we would certainly like to ask you, taking the opportunity of the
present amendment, to have an assurance that you do contemplate certain amendments
to ensure as to how witness protection programme should be there. The Supreme Court
and courts have administered caution from time to time on the issue of witnesses turning
hostile. But perhaps today the time has come to reflect upon this whole gamut of
investigation, trial, and witness protection in the light of some of the high-profile cases
ending in acquittal, which has raised a very serious controversy in the entire country,
which we need to respond. Sir, with these words, I support the proposed amendment
Bill.

SHRI MOINUL HASSAN (West Bengal): Sir, I rise to support this Bill. Sir, in
paragraph No. 3 of the Statement of Objects and Reasons, it is said that, "to empower the
Central Government to. notify different dates for implementation of various provisions of
the said Act." This is the main reason behind this Code of Criminal Procedure
(Amendment) Amending Bill, 2006.1 rise to second this Bill.

While I am supporting this Bill, I would like to say, Sir, we should have a
comprehensive Criminal Procedure Act. I would say even after this amendment, there
are a lot of loopholes to make this Criminal Procedure Act to face the situation which
is prevailing in our country today. So, I would request the Ministry, especially the Home
Minister who is present here, to look into the matter and a comprehensive Criminal
Procedure Act should be there in our country. Sir, it is a small Bill. There
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is only a small amendment, which is specially raised in Tamil Nadu. Sir, I will not go into
the details of the Bill which is circulated. There is no scope also. But I would like to raise
two or three questions in this regard.

Sir, with your permission, I would say that discontent between truth and evidence
is the stark reality of the legal system We are observing the gap between these two for
many, many years. Between these two systems, there is a lot of gap. My question is:
How to bridge this gap? This Bill is not sufficient to bridge this gap between truth and
evidence. Sir, in the 178th Report of the Law Commission, there is a remark. I would
like to quote from that Report, "To protect public interest and to safeguard the interests
of society, measures need to be devised to eliminate, as far as possible, scope for such
happenings."

Sir, I raise this point because point of hostility of witness is already raised before
this august House. I just quote the opinion or observation of the Law Commission
which is placed in its 178th Report. I would like to request the hon. Minister to look
into the matter. In addition to that, I would say, everybody knows about the Jessica or
Priyiadarshini rape case which have provided us with a historic opportunity to
introspect on the weakness of the existing system. Sir, this is our Criminal Procedure
Code. I raise this question only for this reason that it is a s tuation to look into the
matter very seriously and we want a comprehensive Act so far as the Criminal Procedure
Code is concerned.

Sir, another point I would like to put forward is that it is a loud Bill which is
placed here. When it was placed in the Lower House—I had the opportunity as I was a
Member of that House at that time—it was said that it is a big Bill. Today, the question
was raised that arrest of women after sunset and before sunrise to be prohibited except
in unavoidable circumstances. Sir, this word 'unavoidable' is very, very remarkable. I
raised this question that 'unavoidable' should be defined and its meaning should be
explicitly written in the Bill. It is not possible today, but, in future, it should be done.
Another aspect in the Bill was strengthening the legal profession to ensure peace,
harmony and tranquillity in the country. Sir, throughout the country, it is happening. In
the name of religion, in the name of language, in the name of race, it is happening
throughout the country. But the Criminal Procedure Code is not fit to protect the common
interests of the beloved citizens of our country. Sir, again, it is my request to the hon.
Minister to do something for them. Lastly, Sir I want to raise
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one more point, not covered by the Bill, regarding the right of victims. Sir, there is a lot of
discussion in different parts, not only in the country, but also in the legal side, in the legal
academy, between the Justices and the senior advocates of our country. Victims of
crimes today. feel left out, ignored and are crying for justice. I quote from one
judgment of the Rajasthan Court. It states: "The Courts must not only keep in view the
rights of the criminals, but also the rights of the victims of crime and society at large,
while considering imposition of appropriate punishment." Sir, my suggestion is, we should
make a beginning today so far as the right of a victim is concerned. I would like to
quote the United Nations Declaration of 1985.1 quote: "A beginning can be made by
bringing about a model legislation, based on the U.N. Declaration of 1985, and by setting up
a fund of payment of compensation to the victim of a crime under an independent court.”
This is my suggestion so far as this Bill is concerned. So, with these observations, I again
support this Bill, and I conclude. Thank you.

SHRI SHIVRAJ V. PATIL: Sir, this is a simple, technical Bill, which seeks to
amend only sub-section 2 of section 1 to provide that different provisions of the Act can
be notified on different dates. This amendment became necessary because some
lawyers objected to the provision relating to the anticipatory bail. Now, if you talk to the
prosecution lawyer, one view is expressed, if you talk to the defence lawyer, another view
is expressed. All the same, we did not want to brush aside their view, and we said that we
would look into it carefully. By amending this provision, we would like to notify all the
provisions in the Bill excepting this one, and this will be done immediately after this Bill
receives the assent of the hon. President of India. As far as this provision relating to the
anticipatory bail is concerned, we would like to persuade them and see that the law is not
going to create any difficulty for them also. If there is a provision in the Criminal
Procedure Code requiring the applicant to be present in the court at the time when the
order will be passed by the court, this can be done by the judge. Even without the law, he
can ask him to be present in the court. So, I hope that we would be in a position to
persuade them. This is a very good piece of legislation. It was introduced, I think, in 2003,
and thereafter, it went to the Department-related Standing Committee. Then, it came
back, and thereafter, it was introduced, and before the Bill could be passed, the elections
were declared, and so again, it was to be introduced. There are many, many salutary
provisions provided in this
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piece of legislation, and we would like those provisions to come into force, and we would
like to use them to give them relief. I am not going to go into the provisions which are
there in the Criminal Procedure Code because of the amendment which was introduced
some days back, and which is there. There were some other points made by the hon.
Members relating to the Criminal Justice System relating to investigation, relating to the
procedure which is followed by the courts in disposing of the cases, and so many other
things. I would like to inform this hon. House that we have prepared a Bill, which is with
us, and we are going to introduce that Bill in the House, and it is going to be a Bill
dealing with many, many provisions of the Criminal Procedure Code.

SHRI ARUN JAITLEY (Gujarat): Sir, may I seek a clarification on the last
point which the hon. Minister has made?

When the original comprehensive Bill with a large number of amendments was
introduced, one of the key features of that Bill was to deal with this problem of hostile
witnesses in a criminal trial. And the

[MR. DEPUTY CHAIRMAN in the Chair.]

provision which had been suggested, both by the Law Commission and the Justice
Malimath Committee, was that in cases which are heinous criminal offences, which
involve a punishment of seven years or more, the statements of the key eye-witnesses
need not be recorded before the poiice, but would require to be recorded, in the first
instance, before a Magistrate on an oath so that, subsequently, when he comes to depose
before the court, even if he turns hostile, two consequences will follow. The first will be
that on the earlier statement he can be confronted with, and being a statement on an oath,
it will have some evidential value. And the second will be that he himself would be liable
for perjury that one of the two statements that he has made on oath is a false one.

Now, the original amendment, if I recollect correctly, incorporated this. This did
not find favour with the Standing Committee, and acting on the basis of the Standing
Committee's Report, the Home Ministry was, then, persuaded to drop this suggestion.
Subsequently, we have seen newspaper reports that several persons, including the
President of the Congress Party, have written to the Home Minister, asking them to
reconsider this viewpoint, particularly after some high profile cases in various parts of
this country where this problem of hostile witness has
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come to light. And we also read a statement by the Home Minister that the Government
was seriously contemplating bringing some provision in Parliament, even at that time.
So, in this comprehensive legislation, in which you are talking about of fresh round of
reforms, is this one of the proposals that you have under consideration? And by when
should we expect that?

SHRI SHIVRAJ V. PAUL.: Sir, we have considered all these issues, and the matter
is with the Law Ministry. They are drafting the Bill on the basis of these, including this
provision also. Again, it may go to the Standing Committee, and the Standing Committee may
look into it. The Government was of the view, the previous Government and this
Government were of the view, that these provisions should be there in the Criminal
Procedure Code to see that the witnesses do not give different versions before the police,
and also in the court. But this is going to be there. Let us see what happens, how the
Standing Committe looks at it—it is certainly going before the Standing Committee—
and as to how the Standing Committee decides, once again, with respect to this provision
of the Law.

One of the most important things which we are trying to do is to consider the
issue of compensating the victim. This was raised by the hon. Member. So far, we have
considered the aspects relating to, being very correct, the accused persons and the guilty
persons. But as far as the victims are concerned, there is a provision in the Criminal
Procedure Code to give some kind of a compensation, but that provision is very rarely
used. But we are accepting the concept that the victim should be given compensation in
certain kinds of cases. If a murder takes place, if a rape takes place or if a grievous
injury is caused, and things like that, compensation should be given to the victim Who
should give the compensation, who should decide the compensation, what portion of the
responsibility should be shouldered by the Union Government and the State
Governments, these are issues which have to be considered. And that also we are
considering.

There are many other things which have to be considered by us and have to be
accepted by us, but the procedure which is followed in dispensing justice in the
criminal matters is very huge and complicated. There are Reports given by the Law
Commission, and also by the other Commissions appointed for this purpose. And those
Reports have been considered. But, then, there are different views on the suggestions
made
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by the Law Commission and the other Commissions. The Justice Malimath Committee
Report is there. People have expressed their views differently on the Report given by the
Justice Malimath Committee. Even on the recommendations made by the Law
Commission, the people, the jurists, the lawyers and the judges have expressed their views
differently. That is why it is becoming difficult to arrive at a conclusion and decide
whether the recommendation made by the Law Commission should be accepted as it is
or whether it should modified and, then, accepted, or whether it should be rejected. But
then we don't want to wait till the time when it becomes possible for the Government to
consider all the recommendations given by all the Commissions relating to all the
provisions in the Criminal Procedure Code. The previous Governments did consider
some of the recommendations given and they did bring Bills before this House and some
of the Bills have been passed. We are also doing the same thing. We are not waiting till the
time everything is handled in one go. We are trying to handle this in piecemeal. You have
asked that why we don't do it in one go. It is becoming difficult. If we have to do it in one
go, we shall have to wait for a long time to bring about a consensus on the
recommendations made by all those who are concerned with the matters relating to the
criminal justice system. That is why we have adopted this way. I feel a little unhappy
and am very sorry that the Bill was passed and it has so many salutary provisions, yet
it could not be enforced. Now, immediately after this Bill is passed, we would like to
notify it and give it in the Official Gazette, and it will come into force. The other piece of
legislation would come before the House later, I hope that this Bill will be passed by this
House unanimously.
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Jg R B & fb 978 ux ft U8 B e 7, 98 UR SR AT s # T8 o
o, IRad wu & S¥ar 981 o of, S9! anfedl —qfsal Reifen @ w31 anfea
I, difedl v7 &k wsfew # <8 dor il & #I1¢ & 3fex 99 o 3| A § @
AT RPITET 1 BI1E GiRdwd 781 §, <8 4 W1 aNSbe 9gd S8l U= Y41
fopar ST BT 81 7R HAX b AU AMHR 579 Ugell g% fATHd i I8T 8, o1 98
fra efe & 91 I B, SHDI TEHI, SUBT demeanour HI SINISI W &, I8
SI9 faesw 9iRT | rar 8, 1 S @B WY fHI1 S1d Bl SHBT A 89 HIA B
PIRTA B W2 &1 AR § I SMNIB! g7 9181 § b I8 aied1 9gd oA ¢ &
I F1 2, 98 Y& AXE | O AW WAL 9 | 9@ 1 ¥, Ig AT 9
AT T8 &, a9 89 9Hea ¥ i} sAfv ene 9% &1 o VasSH vae o v,
Criminal Proceure Code & T Indian Criminal Jurists System il ¥ 9T British
Criminal Jurists System ¥ a1 Roman System @, 9% European System ¥ 3Tel
2 3R I9H ¥g ®el 1A ® 6 Iffe offw e18e <+ wifRy, a8 ov= @iy, a8
BT AIRTI AR &9 fBdt ff v fPIR ux SMer fA9r 78 #% 9&d 8, sHd!
ST IS BT T@HR HRAT 1 31T Sl $8 I8 8, ITH 9gd I 8, AR 69 qHR
BT BT I S, I8 THDI a1 TSI
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3.00 p.m.
MR. DEPUTY CHAIRMAN: The question is:—

"That the Bill further to amend the Code of Criminal Procedure
(Amendment) Act, 2005, be taken into consideration."
The motion was adopted.
MR. DEPUTY CHAIRMAN: We shall now take up clause-by-clause
consideration of the Bill.

Clause 2 was added to the Bill.

Clause 1, the Enacting formula and the Title were added to the Bill.
SHRI SHIVRAIJ V. PATH: Sir, I beg to move:
"That the Bill be passed."
The question was put and the motion was adopted.
MR. DEPUTY CHAIRMAN: Now we will take up the Assam Rifles Bill, 2006.
The Assam Rifles Bill, 2006

THE MINISTER OF HOME AFFAIRS (SHRI SHIVRAJ V. PATIL): Sir, I
move:

"That the Bill to consolidate and amend the law relating to the governance
of the Assam Rifles, an Armed Force of the Union for ensuring the security
of the borders of India, to carry out Counter Insurgency Operations in the
specified areas and to act in aid of civil authorities for the maintenance of the
law and order and for matters connected therewith, be taken into consideration."

The Assam Rifles was raised in 1835 as Cachar Levy for watch and ward duties
in the North-Eastern part of the country and to assist the civil administration in
maintenance of law and order in the tribal areas of the erstwhile composite State of
Assam. The Assam Rifles came under the control of the Central Government in 1941
with the passing of the Assam Rifles Act, 1941. The Force, which consisted of five
battalions at the time of independence, was administered by the Governor of Assam
under the overall control of Ministry of External Affairs. In 1962, this Force
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