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follow the same procedure, give show
cause notice, frame charges,
call the parties and SO on.
This, again, takes years and
years., There w@re no short-cuts
there are no summary ftrials, there are
no special courts. The period taken
is very long. There are innumerable
difficulties which have to be faced in
the operation or functioning of this
Act. I would appeal to the Govern-
ment to think about it.

About the custody of children also
the situation is very defective, whe-
ther the child will go to the mother
or to the father. To a child who re-
mains with the mother or the father
for eight or ten years, obviously the
mother or father can do so much of
indoctrinating or brain-washing that
the child will have no independent
judgment in all these matters and will
not know his or her own best inte-
rests. Though I am for the child get-
ting the utmost care from the mother
primarily, sometimes I think mother
cannot do justice to their children.
They are too indu’gent. too affectio-
nate, too soft. A certain amount of
discipline that the father gives, a
certain amount of control that the
father exercises, the authority that he
exercises in the house, these are very
necessary for the better bringing up
of the children Seeing all these
things, 1 feel that the law iy extreme-
ly defective about the custody and
bringing up of children. A small
child of 5 or 10 has to give its
choice whether it will go with the
mother or with the father. The child
goes with one parent and that parent
may work against the other parent
and do brain-washing for the child
ang the child will not know really
where his or her best interests lie. In
such cases the father suffers as much
as the mother due to the separation
{from the child.

Considering all these things which I
have myself noticed, T would urge
upon the Government to take a liberal
view of the matter ang not oppose
every Bill that is brought in on a non-
official day, but get public opinion on
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this Bill. Recently Shri M. P. Bhar-
gava hrought in a Bill which fortunate-
ly was passed. That Bill also took care
of some of the defects found in the
working of this Act. Buf some more
points need to be corrected and so I
would urge upon the Government to
kindly examine the entire matter and
get public opinion, get the reactions of
the people and then take the neces-
sary steps to0 amend the law wher-
ever it is necessary. I think it is very
necessary to amend certain provisions
of the law in order to take care of
certain situations, and the gooner we
examine the whole question and take
steps about it, the better it wil] be.

Thank you, Madam,

.

—d

RE CALLING ATTENTION TO A
MATTER OF URGENT PUBLIC
IMPORTANCE

THE DEPUTY CHAIRMAN: As
regards calling the attention of the
Minister of External Affairs. it was to
be taken up here after it is over im
the other House. Now that would be
taken up here at 230 P.M. as the
Minister is in the other House and is
not yet free.

A

—

THE HINDU MARRIAGE (AMEND-
MENT) BILL, 1962 (TO AMEND
SECTIONS 2 AND 10)—contd.

SHRI R. S. KHANDEKAR (Madhya
Pradesh): Madam Deputy Chairman,
I give my general support to the Bill
introduced by my hon friend, Shri
Sitaram Jaipuria. Though I say that
I give it my general support and, per-
sonally I have no objection if the Bill
ig circulated for getting public opinion,
ag far as T am concerned. I am opposed
to such personal laws because I want
that there should be one civil law for
the entire country and there should
not be such a sort of legislation hav-
ing laws like this for Hindus, Muslims,
Christians, Jains and so no. There
should be one code and one civil law.
That is what I want. There should
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[Shri R. 5. Khandekar.]
be one Act by which the entire pro- |
ceedings in this country could be
governed. Madam, for long time we
have been conservative. Events of the
recent past have abundantly proved
that we cannot afford to remain in
such scattered compartments and it is
all the more necessary in the changing
world that there should be one natio-
nality, one country and one citizenship
ang one civil code. There should not
be these personal likes oy dislikes or
these laws based on religions, castes or
communities. Therefore, though 1 do
not oppose this Bill, I wait for that
day—and it would be a good day—
when such personal laws based on re-
ligion re abolished and there will be
one code ang one legislation for the
entire country. The amendment mov-
ed by my hon. friend here is one little
step further in this direction and I
support it.

As far as the Jain community is
concerned, old history apart—I do not
want to quarrel with my hon. friend
who said that Jains and Hindus have
fought—Hindus and Hindus have
fought, everybody has fought every-
body previously

SHRI LOKANATH MISRA (Orissa):
Even Comrmunists and Communists
fight each other.

SHRI R. S. KHANDEKAR: Yes, they
too fight. So this is no reason why
Jains should not be includeq in the !
word “Hindu”. As far as the other
provisions of the law are concerned,
Jains are governed by Hindu Law.
Hindu Law is applied to Jains also in
many respects. Therefore, there
should not be any gifficulty in the
word “Jainas” being abolished here
and the provisions of the Hindu Mar-
riage Act should apply to Jaing also.
As far as the ideal that 1 was refer-
ring to a little while ago is concerned, |
this is one step forward. We have
abolished the Jain community.

AN HON. MEMBER: Not the Jain
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community.
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SHRI R. S. KHANDEKAR: No, I
mean as far as the marriage law is
concerned, we apply the Hindu Mar-
riage Act also to the Jains. At least
the Hindu community has been conso-
lidated so far as its marriage law is
concerned, I, therefore, weIcome this
provision. soar

As far as the provision for judicial
separation is concerned, personally I
think that marriage is an institution
which stabilises society. But when it
becomes almost impossible to live
happily together then [ think that
divorce should be easily available and
there should not be many impediments
in obtaining a divorce. From that
point of view, I think the Special Mar-
riage Act is a gooq Act and the provi-
sions of the Special Marriage Act
should be applied so far as divorce is
concerned. So far as judicial separa-
tion is concerned, the present working
of the Hindu Marriage Act—the ex-
perience of lawyers and litigants in the
courts 1s not very happy. As has been
already pointed out, these proceedings
lingey for a considerable time in the
courts and the very purpcse for which
the application for sepration is made,
is defeated. Therefor~, there should
be a secong look op lnese provisions
also and necessary amendments shoulg
be brought in this Act as far as di-
vorce ig concerned. Therefore, these
provisions may also be sent for getting
public opinion. Opinions should be
invited from the oublic. Unfortunate-
ly, ours is g very ¢old and conservative
society. Of course, we take pride in
the fact that our society has got anci-
ent traditions of thousands of years
and all that. It is true that we have
a good culture and all that. But it has
some very bad elements also. There
is, for instance, this conservatism and
we suffer n our society from this con-
servatism and all the ills that are
allied with conservatism. et

Therefore, it is not possible to have
a dynamic change in our law. Our
society is still conservative but the
time has come when drastic stops
should be taken not only in respect of
politics ang political ideology but also
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in respect of social legislation. We
must no longer be conservative and
we must take some dynamic steps.
The conception of marriage, divorce,
etc.,, needs to be revolutionised. 1
would, therefore, request the Govern-
ment to avail of this opportunity and
look into the provisions of the Hindu
Code so that all thess personal laws
could be abolisheq ang we could have
one civil code as early as possible.

With these words, Madam, 1 support
the Bill.

SHRI DEBABRATA MOOKERJEE
(West Bengal): Madam Deputy Chair-
man, I am afraig the speeches, that
have been made apparently in support
of the proposition that the Bill in
question be circulated for eliciting
public opinion, happen to have been
made in a manner which in no way
supports the intentions of the mover
of the Bill. The only question that has
been raised by this motion, involving
reference to a certain method proposed
of testing its acceptability, is whether
there should be these fwo amendments,
the first in respect of section 2 and
the second in respect of section 10 of
the Act. The mover put forwarq the
reasong he hag in support of the pro-
position that the word “Jaina” where-
ver it occurs in the Act should be
deleted. Apart from the merits of the
question, that is g proposition which
could be understood. Similarly, the
amendment relating to section 10 is
also understandable. But the speeches
that have been made in support of the
mover’s proposition do not have any
reference really to the true purpose of

_ the amending Bill. I am constrained
to observe with due respect to the
speakers that their arguments are in
no way germane to the real points
sought to be raised by the amending
Bill.

Ag a matter of fact, Kumari Shanta
Vasisht, our esteemed colleague, made
out an elaborate case for the purpose
of reviewing all the provisions of the
Act. She referred to the different pro-
visions of that piece of legislation
with 3 view to drawing our attention
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to very many lacunae which, accord-
ing to her, are to be found there. 1
do not think that is an argument in
support of the present proposition. It
may well be that some of the criti-
cisms made by Kumari Vasisht are
worthy of consideration bui they do
not fit into the present context.

Similarly, my esteemed friend, the
speaker who immediately preceded
me raised certain questions which
have little to do with the present
amending Bill. The question of rele-
vancy apart, I am not sure whether
some of the arguments made and re-
peated are sound; for example, the
one that was offered that a second
marriage could be contracted delibe-
rately with a view to having the first
marriage nullified and avoided.
Madam, htat is not law as I under-
stand it. Once you contract a marriage
for the second time and gnce that
is proved to have been marriage dur-
ing the subsistence of a previous
marriage. the second marriage would
not make the first marriage a nullity.
This is a misconception behind somrc
of the criticisms made or arguments
advanced.

But the real point seems to be far
from all this. If it is the intention and
the desire of the House that the entire
position has to be reviewed and
the provisions of the Act have to be
reconsidered, then the only way of
doing it, as far as I can see, is tc
bring a motion requesting Govern-
ment to reconsider the provisions ot
the Act so that Government may have
an opportunity of examining them
in the light of the criticisms offered
and bring forward, if so advised, a
comprehensive legislation which woulg
avoid all the pitfalls and get rid of
all the lacunae that are said to be
found in the present Act. Unless and
until that is done, much of what has
been said, I say so with respect, is
irrelevant to the present proposition
that is now before us. The only ques-
tion which the House is called upon
to consider is whether it is right and
proper to introduce the amendments to
sections 2 and 10 and whether the
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[Shri Debabrata Mookerjee,]
amendments suggested deserve io be
further considered by eliciting public
opinion. That being so, Madam, I
think this House ought, under your
direction, to confine attention top the
true scope of the amending provisions
sought to be introduced by the mover
of the Bill,

KUMART SHANTA VASISHT: May
I clarify one point? What I was say-
ing was that sometimes a party would
ask the other party in marriage to
confract a second marriage so that it
could be used as a plea for getting a

divorce, for getting that marriage
nullified?
SHRI NAFISUL. HASAN (Uttar

Pradesh): When a husband or wife
contracts mnother marriage, relations
are strained on that ground . . . .

KUMARI SHANTA VASISHT: 1
am only clarifying the point that
people who want to go in for divorce
ask the other party, the husband or
the wife to marry a second time so
that the first marriage may be annul-
led. That is used as a ground. The
second pdint I made was that I want-
ed the entire case to be reviewed and
examined, the enfire provisions of the
Act, so that Government may bring in
a comprehensive measure on their
own. This is usually done whenever
Members ask for something.

DR. SHRIMATI PHULRENU GUHA
(West Bengal): Madam, it is known
to you and to most of us that only
after a great deal of hard work the
Government of Tndia could pass the
Hindu Marriage Act of 1955. It took
a long time for them to bring the Bill
and get it passed. Not only the Gov-
ernment but other voluntary organi-
.sations and people in general also had
to do quite a lot of propaganda for
this.

This Bill is intended to give relief
to unhappy married couples, It is
true that a great deal of relief has
come through this Act but 311 the
same the provisions of the law as it
stands do not give full relief to the
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unhappy couples. Most of the people
in India, it must be admitted, do not
like to break the marriage. Even
when their life is miserable they do
when life
becomes intolerable and when there is
no other alternative then they do go
to the court sometimes. I am not
talking of a few individuals; I am talk-
ing of the people in general. They do
not want to go to the court because
they do not like to bring their private
affairs before the courts, particularly
in consideration of their children.
But whenever they go to the court,
they find it very difficult because to go
to the court is not an easy thing. Most
of the people are afraid to go to the
lawyers. T hope my lawyer friends
here will forgive me but as ordinary
persons, we all know we are afraid
to go to the lawyers because we do
not know where we stand, how far
they will take us and how wmuch
money we will have tb pay and so on
and so forth. So it becomes very
difficult for ordinary people, particu-
larly for women, I should say. As a
worker T have seen a number of cases
where women do not go to the court
not only because of considerations of
money. I know there is a Legal Aid
Committee which helps the people—
but still to go to the court again and
again they find it difficult. They do
not know where to go, they do not
know where to stay and so on. So
it is necessary, Madam, that now that
ten years have passed we must review
the Act and I am glag that Mr. Jai-
puria has  brought - forward this
amendment.

1 would request the Government, if
it is permissible according to law, not
only to review this point but the other
points also. The amendment is moved
under the judicial separation section.
According to our present Act either
party can send a petition for judicial
separation on the ground of cruelty,
suffering from leprosy and venereal
diseases, unsound mind and also adul-
terv. But in the process one has to
bring many charges and counter-char-
ges before the court. As has bheen
mentioned by other speakers, it
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becomes very difficult for either party
to bring up charges and counter-
charges before the court 1 would say
1t becomes particularly difficult for
the mother with a child or children
There may be something 1n between
but to bring them before the court,
particularly when the children are
there, 1s not a good thing So I would
request the Government to elicit the
opinion of the people on this clause
because 1t will help the parties pot to
bring charges and counter-charges. We
all know that it 1s the women who
suffer most from this When some-
thing 1s said against her, whether 1t
is right or wrong, people usually be-
lieve 1t and she suffers throughout
her life because of that stigma So,
I would request the Government to
consider this clause and amend the
law not only in respect of this but in
respect of other things also so that it
will give better relief to the unhappy
married couples.

Thank you, Madam.
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THE DEPUTY CHAIRMAN- Mr.
Chordia, you may continue after the
recess Now, Mr Jaganath Rao will
make a statement,

Cprar



