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(Amendment) Bill, 19543500

THE DEPUTY CHAIRMAN: The question
is:

"That the Bill be passed."

The motion was adopted.

THE INDIAN PENAL CODE
(AMENDMENT) BILL, 1963—conti-

nued
THE DEPUTY CHAIRMAN: Mr.
Bhupesh Gupta was  speaking the
other day. He is nothere. I call

Mr. Sapru.

SHRI P. N. SAPRU (Uttar Pradesh): Madam
Deputy Chairman, the question of what is
obscene in literature, science or arts or any
other branch of learning and what is not
obscene is one of the most difficult questions
that We have to consider. I think no
satisfactory definition of obscenity has yet
been evolved by the wit of man. Some of the
finest literature in the world is obscene.

[THE VICE-CHAIRMAN (SHRI AKBAR ALI
KHAN) inthe Chair].

I am speaking with all reverence of those
books, but parts of the Old Testament or parts
of the Hindu Scriptures would be called
obscene by those who hold very narrow views
on the question of obscenity. Many parts of
Shakespeare's works are obscene. If you were
to have a rigid definition of obscenity, you
would have to rule out many works of Emil,
Zola or, as my friend, Mr. Chaman Lall has
said, you have to rule out a book like James
Joyce's "Ulysses" or a book with such a
profound psychological insiight as Radclyffe
Hall's "Wells of Loneliness".

You will remember, Sir, that two years
back—I think it is about two years now—they
had in Britain what is known as the "Lady
Chatterley Lover's" case. There a Jury of 12
persons—9 were men and 3 were women—
came to the Iconclusion that "Lady
Chatterley's Lover" was not an obscene book.
I confess that I am one



3501 Indian Penal Code [ 11 DEC.

of those who read that book abort the time it
was published, I think in 1930, and I am a
great admirer of D. H. Lawrence. Parts of that
book 'Lady Chatterley's Lover" might seem
vulgar to us but they are really beautiful, and
they give us an insight into human character
and into the working conditions of industrial
Britain such as few other books do or few
other novels do. When the trial wa, going on,
experts came into the witness box. Bishops
came and they said that the book was of
profound moral significance; they said that tlie
book was a highly ethical book. A/fen of
letters, men of stature, professors of literature
in British universities, all came forward and
they deposed to the high quality of "Lady
Chattel-ley's Lover". In the Charge to the Jury,
the Judge "™ was rather conservative by
nature was inclined to the view that perhaps
the book was obscene, but the Jury came
unanimously to the conclusion that tbe book
was not obscene, and "Lady Chatterley's
Lover" is allowed in Britain. I used to possess
a copy of it in the old days, I do not know
whether 1 have the copy with me, I think I
have lost it, but I personally think that the
opinion which was exp/ers*" by the Judges of
the Supreme Court the other day—I have very
grest respect for the Judges of the Supreme
Court. I have very great respect for their
knowledge of law, for their profound wisdom
in the ways 3i the law—the opinion expressed
by the Judges of the Supreme Court that the
book is obscene is, in my opiaum, erroneous. |
think that, had they brought to bear upon the
book s more modern outlook, they might have
found that there was something profound
about it.

Well, what 1 wa, going to say is that the
frontier between whit is obscene and what is
not obscene is hard to define. In Britain a all
events they had the advantage of leaving their
decision to the voice of the 12 Jurymen who
assisted the Court of Assizes. Here what do
we

19641  {Amendment) Bill, 1964 350°

find? We find that the person who is charged
with the responsibility of deciding whether a
book is obscene or is not obscene is a
Customs official who probably is good in his
own way, is good in his own line, but who
does not know what literature is, or a
Magistrate who deals with kidnapping and
abduction” cases but who has no acquaintance
with recent advances in psychological
sciences or literatures oi the world, and then
ultimately the cases go to the High Court or
the Supreme Court. That I think is a very very
wrong way oj going about in this business.
What Diwan Chaman Lall wants to do is not
to do away with the ban on obscenity. He does
not want to encourage obscenity. What he
wants is that it should be permissible for the
publisher of a book or for the editor of a paper
or for anyone who is charged with producing
obscene publications to bring experts to sup-
port his case that the work is not obscene. But
if they say that the book is obscene, then the
book will be obscene. It will be in those cir-
cumstances for the Judge to decide whether
the book is obscene or is not obscene. This is
not a revolutionary change, this is a change
which has been effected in Britain years ago
and this is a change which should surely be
effected in India considering that India claims
to be more radical in her thinking than Britain,
that India claims to be more socialist in her
thinking than Britain.

I was rather amazed by the speech of my
friend, Mr. Bhupesh Gupta, who is not here
today. Mr. Bhupesh Gupta seemed to be
siding with the conservatives. He was trying
to suggest that books like 'Lady Chatterley's
Lover' were not good books in a society such
as ours He was also inclined to doubt whether
Freud had made any contribution to human
knowledge, and I wondered why he was
talking in that way. And then it struck me that
he was propounding the Marxist-Leninist
theory. Our literary critics think that literature
interprets life; artists see life as it is and
interpret it in their own way.
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TShri P. N. Sapru.l But a Marxist-Leninist
theorist would say that life must be interpreted
according to a certain scheme of social good
which has been enunciated for eternity by
Marx and Lenin in their great works. They do
not believe in art for art's sak»; they do not be-
lieve in literature yfor literature's sake or they
do not believe in science even for science's
sake. Literature or art or science must have
some social objective and that social objective
must be the objective enunciated for mall time
by the founders of the Communist doctrine.
And when Mr. Bhupesh Gupta spoke, I could
see the Communist mind working and I
realised then that though we often we find
ourselves in the same lobby, the outlook is
different because here 1 feel devoted to
freedom of thought and to freedom of
expression which I hold very dear; I think they
are valued possessions of mankind and I would
put up with what is called obscenity in order to
find out what is best in literature and science.
The point which I am driving at is that the
viewpoint of a person who does not believe in
the Marxist-Leninist doctrine is bound to be
different in regard to what is obscene and what
is not obscene, what is vulgar and what is not
vulgar, from, those who believe in the Marxist-
Leninist doctrine. I think in our country it has
been a tradition to take a liberal view in
matters of expression of things connected with
art, literature and science. We have some
beautiful paintings, we have some beautiful
sculptures in the Ajanta Caves and other
places. We have some literature which some
people might call obscene but which are of
great value from the scientific point of view. In
the Koka Shastra and the Kama Swtra and
other books of a similar character, we have a
liberal outlook and I do not see why we should
approach this question from a very narrow
angle from which our friends seem to be
approaching. One would have thought that
after the trial of the publishers of "Lady
Chatterley's Lover" in  Britain,  steps
would be
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taken to liberalise the law along with, the lines
suggested by Dewan Chaman Lall in his
amending Bill. But Government seems to be
unwilling to do so. So much so that the opinion
of the Supreme Court was invited by the State.
Foreseeing prosecution, the person concerned
took the matter to the Supreme Court and ihe
Supreme Court has taken an unfortunate view
that "Lady Chatterley's Lover" is an obscene
book. I think it is desirable for us, it is
important for us, to have a rational view on the
question of obscenity. Let me try and define
what is obscene. I have no perfect definition of
obscenity and I confess that the definition that
I am suggesting is of a tentative character and
may not be free from defects. I would say that
a book is obscene if it has a tendency to
deprave the people who read it; I would say
that a book is obscene if it has a tendency to
lower the moral-tone of the community. Now,
if we apply that test, we will find that in many
of these great books sex is discussed in a free
manner without inhibitions. Many books do
that sort of thing but they are of fundamental
importance for the study of man for the
progress of knowledge, for search after truth.
Afte, all our effort should be to behave as if
We are seekers after truth and in our efforts to
search for truth we come to certain
conclusions; * as Havelock Ellis or Freud or
Hall in "Wells of Loneliness" seems to
suggest, we cannot condemn a person who is
indulging in language which we regard as
obscene, as immoral. I, therefore, think that
some such thing, as suggested by Diwan
Chaman Lall, is necessary because it is
desirable that the publications meant for public
good, or bona fide purpose or for science and
literature and any branch oi learning should not
be declared as obscene literature under
Sections 292 and 293 of the Indian Penal
Code.

Sir, the word bona fide is important. Diwan
Chaman Lall is not sug; gesting that  free
licence should be
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given for the publication of obscene matter in
our country. That does not mean that he
does not like restrictions to be placed on
obscenity or >n the publication of obscene
matter, at he would like those restrictions be
of a reasonable character, of a bona fide
character and he would like to make it
possible for the poin-ion of experts to be
invited on the book under consideration.

Now, Mr. Vice-Chairman, I would like to
invite your attention >to the specific proposal
that Diwan Chaman Lall has made in clause 2
of his Bill:—

"293A. Nothing contained in .;ec- ! tion
292 or section 293 shall apply to any book,
pamphlet, writing, drawing, painting,
representation or figure meant for public
good or for bona fide purposes of science,
literature, art or any other branch of learning:

Provided that in the event of any dispute
arising as to the nature of the publication,
the opinion of experts on the subject may
be admitted as evidence."

So you will see that sections 292 and 293 will
remain much as they are in their present form
in the Indian Penal Code but a rider will be
added which would make it possible for
courts fo understand the viewpoint from
which this Legislature had approached this
question of obscenity.

The question at the trial of an obscene
literature would be this, namely whether this
is a book of a bona fide character. "We have
to consider the question from the point of
view of society, whether it will promote
science, literature or any other branch of
learning. If the court comes to the conclusion
that it will have the tendency to promote such
knowledge, it will not prohibit the book from
being imported into India and from being
published in India. This, I think, is the
meaning of what D'wan Chaman Lall
suggests, and if
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this amendment is effected in our Penal Code,
it will make it possible for us, or it will make
it possible for intelligent readers of current
literature to read many current books or many
books in the modern world in European and
other countries.

Sir, today Indian young men and Indian
young women are deprived of the opportunity
of reading great works of art, science and
literature because of a narrow interpretation
put upon the word "obscenity" by courts of
law who may not be conversant with the
tendencies in current literature. Therefore,
what he is doing is to provide a criterion for
judging whether the book is or is not of an
obscene character for our courts of law and he
is providing them further with the opportunity
of hearing the case for the publication of the
book as understood by experts on the subject
in dispute.

Sir, in the case of the book, "Lady
Chatterley's Lover", I followed the entire day-
to-day proceedings of the case. Many
witnesses of eminence in the world of religion
came forward and testified to the healthy
influence that that book was likely to exert
upon its readers. One of them described it as a
highly ethical book. That may or may not be
exaggerated praise. Opinions may differ as to
whether it is a highly ethical book, but it is
certainly not a book which will make any
person less ethical than what he was before
reading the book. The author had described
sexual love and has done it exceedingly well.
So is the case with other writers. If we were to
apply this test rigidly, we should have to ban
many works. I think, therefore, that the Indian
Government, which is a radical Government,
which has a great radical tradition left to it by
the founder of the nation, should take a large
view on this question and make it possible for
all that is best in literature, art or science 'to be
published even ifit be obscene for
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purposes of the development of the
human mind.

I think stress has to be laid about this
aspect of what is good and what is not
good in literature, in judging whether a
book is obscene or is not obscene. I think
we have to emphasise that in order to
decide what is proper or what is not
proper we must be guided by competent
expert opinion and this is the change that
Diwan Chaman Lall would bring about by
amending Sections 292 and 293 of the
L.P.C. It is to remove this lacuna that he
wants this Bill to be passed and the
justification for the clause, as he has put
it, is that this is the law in other countries,
in other modern countries. This is the law
in England. This change was effected in
England in 1922 if I am not wrong and I
believe that in U.S. the law is even more
liberal in this respect than the British law.
What we want really to do by this
section—by supplementing it these
provisos—is to make the law conform to
the law in modern countries in regard to
obscenity in literature, art and
science.

It is very necessary that in science there
must be no inhibitions. Probably Mr.
Bhupesh Gupta would agree that ia
science there should be no inhibitions but
then he would add a rider that they must
conform to the Marxist-Leninist theory of
life. For example after a great deal of
struggle among the scientists, they had
come to accept Darwin's "Origin of the
Species" as a profound book which
explains the phenomenon of the evolution
mof life on this earth but the Russian
scientists have discovered that Darwin
was on the wrong track and they
repudiate Huxley and Darwin and they
have substituted in their praise
Lyshinsky. That of course is not an
objective way of looking at questions.
The objective way is to search after truth.
I think it was Lessing who said: "If we
have fo choose between truth and the
search for truth, he would choose the
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latter." What I believe distinguishes the
intellectual men from the conventional
persons is the approach to ' questions or
such matters as life, death, the origin of life
and survival of men and questions of that
type. These are the matters on which peo-
ple should be allowed to express
themselves freely and it may be that in
writing even a book on political theory or
in writing a book on religion you may have
to draw attention to certain aspects of life
which are called pornographic. They are
not pornographic if you view them in their
proper perspective.

I am not able to understand how Mr.
Gupta came to describe Freud as a person
of no significance. The three or four
persons who have changed the modern
outlook on life are, I should say, Charles
Darwin, Karl Marx, Sigmund Freud,
Albert Einstein and Mahatma Gandhi. I
will also , include Lenin. They represent a
class by themselves. They have changed
the outlook on things of life on this planet
of ours. Therefore I would say it would not
'have been possible for a genius like Freud
or Einstein to flourish in the cramped
atmosphere of a Communist shell. That is
what makes Communist theory
unacceptable to many who do not believe
in the acquisitive instinct in life. Personally
I do not believe in the profit-motive in life.
I think man does his work best when he is
thinking of the community and not of
'himself. I do not believe in individual
salvation and my feeling is that he who
seeks individual salvation shall be denied
it. Therefore I am not bothered as to what
will happen to me after | am dead and
gone. I find myself in a society of human
beings and I have to adjust myself in that
society. I am not a Robinson Crusoe on a
Desert Island and my morals are
determined by my relationship to my
social organism of which I am a part and
from which I cannot be separated without
grave injury to my inner being. There are
books or novels which have this as their
central theme



3509 Indian Penal Code

and they discuss sex in a free manner, in
a manner which would seem to some old
persons with a very very conservative
mind living in the cloistered monasteries
of the 14th or 15th century, as indecent
and I think our criterion should not be the
effect that they produce upon the minds
of men of this type. What we want is to
substitute for their judgment a better
judgment and that is the judgment of
experts who can speak with authority on
the modern aspect that these obscene
books present.

Now, Mr. Vice-Chairman, I have taken
perhaps deliberately a little more time,
than I should have, of this House, and I
would like with these words to support
very strongly this amendment. As a
matter of fact, when Diwan Chaman Lall
had the idea of sponsoring this
amendment to the Indian Penal Code, he
and I had a talk and both of us did decide
on a common amended Bill. Then I
dropped out but Diwan Chaman Lall
remained persistent in his advocacy of the
removal of this ban, and I hope, Sir, that
the House will give to this question of
obscenity the serious consideration that
it deserves.

THE VICE-CHAIRMAN (SHRI AKBAR
ALI KHAN) : You have given full support
to Diwan Chaman Lall.

qaf:m aaqy gma Fa (mF
FRW) ¢ TTAQET WEEA, T AT
TAA ATA A 7 AT T e
# IR AT ATAATT FEEA &Y F1 ¢ FEAAT
aafer 7 Zar 2 A1 fagmar & a9 |
afF g7 gmaw 7 wfea 77, A A,
CEEHE T R EEIT I i LA | L
TR I qAf F vy FeAT F

e § FHAT A G T e A #1
AL A AT AT 474 £ AT T HAMA
Farer a2 ooz %7ty mw d—-foera
f & awvder w9 Ao §—f T A
aeqt 7 7o F A AL o i IaE afa-
FET § WY G¢, 4 AR A FLAL T THF

[ 11 DEC. 1964 ]

(Amendment) Bill, 1964 3510
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THE VICE-CHAIRMAN (SHRI AKBA« ALI
KHAN): YOU can continue your fine speech on
art and literature next year.

Pr. BHAWANIPRASAD TIWARY: Mr.
Vice-Chairman, I close my speech here and
now.

THE VICE-CHAIRMAN (SHRI AKBAR ALI
KHAN): The House stands adjourned till 11
AM. on Monday, the 14th December, 1964.

The House then adjourned at five
of the clock till eleven of the clock
on Monday the 14th December,
1964.



