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Tue DEPUTY CHAIRMAN: The
question is:

“That the Bill be passed.”
The motion was adopted.

THE INDIAN PENAL CODE
(AMENDMENT) BILL, 1963—conti-
nued

Tae DEPUTY CHAIRMAN: Mr.
Bhupesh Gupta was  speaking the

other day. He is not here. 1 call
Mr. Sapru.
Surt P. N. SAPRU (Uttar Pra-

desh): Madam Deputy Chairman,
the question of what is obscene in lite-
rature, science or arts or any other
branch of learning and what is not
obscene is one of the most difficult
questions that we have to consider. I
think no satisfactory definition of
obscenity has yet been evolved by
the wit of man. Some of the finest
literature in the world is obscene.

[(TuE Vice-CHAIRMAN (SHRI AKBAR ALr
KuaN) in the Chair].

I am speaking with all reverence of
those books, but parts of the Old
Testament or parts of the Hindu
Scriptures would be called obscene by
those who hold very narrow views cn
the question of obscenity, Many parts
of Shakespeare’s works are obscene.
If you were to have a rigid definition
of obscenity, you would have to rule
out many works of Emile Zola or, as
my friend, Mr. Chaman Lall has said,
you have to rule out a book like
Jameg Joyce’s “Ulysses” or a book
with such a profound psychological
insight ag Radclyffe Hall’s “Wells of
Loneliness”,

You will remember, Sir, that two
years back—I think it is about two
years now—they had in Britain what
is known ag the “Lady Chatterley
Lover’s” case. There a Jury of 12
persons—93 were men and 3 were wo-
men—came to the iconclusion that
“Lady Chatterley’s Lover” was not an
obscene book. I confess that I am one



3501 Indian Penal Code

of those who read that book about the
time it was published, I think in 1930,
and I am a great admirer of D. H.

Lawrence. Parts of that book “Lady
Chatterley’s Lover” might seem
vulgar to us but they are tTeally

beautiful, and they give us an insight
intg human character and into the
working conditions of industrial Bri-
tain such as few other books do or
few other povels go. When the trial
wag going on, experts came into the
witness box. Bishops came and they
saig that the book was of profovnd
moral significance; they said that the
book was a highly ethical book. Men
of letters. men of stature, professors
of literature in British universities,
all came forward and they deposed
to the high quality of “Lady Chatter-
ley’s Lover”. In the Charge to tie
Jury, the Judge who was rather cor-
servative by nature was inclined to
the view that perhaps the book was
obscene, but the Jury came unhani-
mously to the conclusion that the
book was not obscene, and ‘Lady
Chatterley’s Lover” is allowed in
Britain. I used to possess a copy of
it in the old days, I do not know whe-
ther I have the copy with me, I tnink
I have lost it, but I personally think
that the opinion which was exprecssed
by the Judges of the Supreme Court
the other day—I have very grest res-
pect for the Judges of the Supreme
Court, I have very great respect for
their knowledge of law, for their
profound wisdom in the ways of the
law—the opinion expressed by the
Judges of the Supreme Court that the
book is obscene is, in my opinon,
erroneous. I think that, had they
brought to bear upon the book g more
modern outlook, they might have
found that there was something pro-
fcund about it.

Well, what I wag going to say is
that the frontier between what is
obscene and what is not obscene is
hard to define. In Britain at all
events they had the advantage of
leaving their decision to the voice of
the 12 Jurymen who assisted the |
Court of Assizes. Here what do we '
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find? We find that the person who is
charged with the responsibility of
deciding whether a book is obscene
or is not obscene is a Customs offi-
cial who probably is good in his own
way, is good in his own line, but who
does not know what literature is, or
a Magistrate who deals with kidnap-
ping and abductiopgr cases but who
has no acquainﬂ{cu; with recent ad-
vances in psythological sciences or
literatures of the world, and then
ultimately the cases go to the High
Court or the Supreme Court. That
I think is a very very wrong way
ot going agbout in this business. What
Diwan Chaman Lall wants to do is
not to do away with the ban on ob-
scenity. He does not want to en-
courage obscenity. What he wants is
that it should be permissible for the
publisher of a book or for the edi-
tor of a paper or [for anyone who
is charged with producing obscene
publications to bring experts to sup-
port his case that the work is not
obscene. But if they say that the
book is obscene, then the book will
be obscene. It will be in those cir-
cumstances for the Judge to decide
whether the book is obscene or is not
obscene. This is not a revolutionary
change, this is a change which has
been effected in Britain years ago and
this is a change which should surely
be effected in India considering
that India claims to be more radi-
cal in her thinking than Britain, that
India claims to be more socialist in
her thinking than Britain.

I was rather amazed by the speech
of my friend, Mr. Bhupesh Gupta,
who is not here today. Mr. Bhupesh
Gupta seemed to be siding with the
conservatives. He wag trying to sug-
gest that books like ‘Lady Chatter-
ley’s Lover’ were not good books in
a society such as ours. He wasg also
inclined to doubt whether Freud had
made any contribution to human
knowledge, and I wondered why he
was talking in that way. And then
it struck me that he was propound-
ing the Marxist-Leninist theory. Our
literary critics think that literature
interprets life; artists see life as it is
and interpret it in their own way.
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But a Marxist-Leninist theorist would
say that life must be interpreted
according to a certain scheme of social
good which has been enunciated for
eternity by Marx and Lenin in their
great works. They do not believe in
art for art’s sake; they do not be-
lieve in literaturé _for literature’s
gake or they do not bélieve in science
even for science’s sake. Literature or
art or science must have some social
objective and that socia]l objective
must be the objective enunciated for
all time by the founders of the Com-
munist doctrine. And when Mr.
Bhupesh Gupta spoke, I could see
the Communist mind working and I
Tealised then that though we often
we find ourselves in the same lobby,
the outlook s different because here
T feel devoted to freedom of thought
and to freedom of expression which
T hold very dear; I think they are
valued possessions of mankind and
I would put up with what is called
obscenity in order to find out what
is best in literature and science. The
point which I am driving at is that
the viewpoint of a person who does
not believe in the Marxist-Leninist
doctrine is bound to be different in
rtegard to what is obscene and what
is not obscene, what is vulgar and
what is not vulgar, from. those who
believe in the Marxist-Leninist doc-
trine. I think in our country it has
been a tradition to take a liberal
view in matters of expression of
things connected with art, literature
and science. We have some beauti-
ful paintings, we have some beautiful
sculptures in the Ajanta Caves and
other places. We have some litera-
ture which some people might call
obscene but which are of great value
from the scientific point of view. In
the Koka Shastra and the Kama Sutra
and other books of a similar charac-
ter, we have a liberal outlook and I
do not see why we should approach
this question from a very narrow
angle from which our friends seem to
be approaching. One would have
thought that affer the trial of the
publishers of “Lady Chatterley’s
Lover” in Britain, steps would be

[ RAJYA SABHA ]

(Amendment) Bill, 19643504

taken to liberalise the law along with
the liaes suggested by Dewan Chaman
Lall in his amending Bill. But Gov-
ernment seems to be unwilling to
do so. So much so that the
opinion of the Supreme Court was
inviteg by the State. Foreseeing
prosecution, the person concerned took
the matter to the Supreme Court and
the Supreme Court has taken an un-
fortunate view that “Lady Chatterley’s
Lover” is an obscene book. I think it
is desirable for us, it is important for
us, to have a rational view on the
question of obscenity., Let me try
and define what is obscene. I have
no perfect definition of obscenity and
I confess that the definition that I am
suggesting is of a tentative charac-
ter and may not be free from defects.
I would say that a book is gbscene if
it has a tendency to deprave the
people who read it; I woulq say that
a book ig obscene if it has a tendency
to lower the moral-tone of the com-~
munity. Now, if we apply that test,
we will find that in many of these
great books sex is discussed in a free
manner without inhibitions. Many
books do that sort of thing but they
are of fundamental importance for the
study of man, for the progress of
knowledge, for search after truth.
After all our effort should be to be-
have ag if we are seekers after truth
and in our efforts to search for truth
we come to certain conclusions; -as
Havelock Ellis or Freud or Hall in
“Wells of Loneliness” seems to suggest,
we cannot condemn a person Who is
indulging in language which we re-

gard as obscene, as immoral.
I, therefore, think that some such
thing, ag suggested by Diwan

Chaman Lall, is necessary because
it is desirable that the publications
meant for public good, or bona fide
purpose or for science and literature
and any branch of learning should
not be declared as obscene literature
under Sections 292 and 293 of the
Indian Penal Code,

Sir, the word bona fide is impor-
tant. Diwan Chaman Lall is not sug-
gesting that free licence should be
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given for the publication of obscene
.matter in our country. That does not
mean that he does not like restrie-
tions to be placed on obscenity or
-n the publication of obscene matter,

ut he would like those restrictions
‘o be of a reasonable character, of
a bona fide character and he would
like to make it passible for the poin-
ion of experts to be invited on the
book under consideration.

Now, Mr. Vice-Chairman, I would
like to invite your attention to the
specific proposal that Diwan Chaman
Lall has made in clause 2 of his
Bill:—

“293A. Nothing contained in sec-
tion 292 or section 293 shall apply
ta any book, pamphlet, writing,
drawing, painting, representation or
figure meant for public good or
for bona fide purposes of science,
literature, art or any other brench
of learning:

Provided that in the event of
any dispute arising as to the nature
of the publication, the opinion of
experts on the subject may be
admitted as evidence”

So you will see that sections 292 and
293 will remain much as they are in
their present form in the Indian
Penal Code but a rider will be added
which would make it possible for
courts to understand the viewpoint
from which this Legislature had
approached this question of obscenity.

The question at the trial of an
obscene literature would be this,
namely whether this is a book of a
bona fide character. We have to con-
sider the question from the point of
view of society, whether it will pro-
mote science, literature or any other
branch of learning. If the court
comes to the conclusion that it will
have the tendency to promote such
knowledge, it will not prohibit the
book from being imported into India
and from being published in India.
This, I think, is the meaning of what
Diwan Chaman Lall suggests, and if

1070 RSD—6.
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this amendment is effected in our
Penal Code, it will make it possible for
us, or it will make it possible for
intelligent readers of current litera-
ture to read many current books or
many books in the modern world in
European and other countries.

Sir, today Indian young men and
Indian young women are deprived of
the opportunity of reading great
works of art, science and literature
because of a narrow interpretation
put upon the word “obscenity” by
courts of law who may not be con-
versant with the tendencies in cur-
rent literature. Therefore, what he
is doing is to provide a criterion for
judging whether the book is or is
not of an obscene character for our
courts of law and he is providing
them further with the opportunity of
hearing the case for the publication
of the book as understood by experts
on the subject in dispute.

Sir, in the case of the book, “Lady
Chatterley’s Lover”, I followed the
entire day-to-day proceedings of the
case. Many witnesses of eminence in
the world of religion came forward
and testified to the healthy influence
that that book was likely to exert
upon its readers. One of them des-
cribed it as a highly ethical book.
That may or may not be exaggerated
praise. Opinions may differ as to
whether it is a highly ethical book,
but it is certainly not a book which
will make any person less ethical
than what he was Dbefore reading
the book. The author had described
sexual love and has done it exceed-
ingly well. So is the case with other
writers, If we were to apply this
test rigidly, we should have to ban
many works. I think, therefore, that
the Indian Government, which is a
radical Government, which has a
great radical tradition left to it by
the founder of the nation, should
toke a large view on this question and
make it possible for all that is best
in literature, art or science o be
published even if it be obscene for
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purposes of the development of the
human mind.

I think stress has to be laid about
this aspect of what is good and what
is not good in literature, in judging
whether a book is obscene or is not
obscene, I think we have to empha-
sise that m order to decide what is
proper or what is not proper we must
be guided by competent expert opin-
jon and this is the change that
Diwan Chaman Lall would bring
about by amending Sections 292 and
293 of the I.P.C. It is to remove this
lacuna that he wants this Bill to be
passed and the justification for the
clause, as he has put it, is that this
is the law in other countries, in other
modern countries. Thig ig the law in
England. This change was effected
in England in 1922 if I am not wrong
and I believe that in U.S. the law is
even more liberal in this respect than
the British law. What we want
really to do by this section—by sup-
plementing it these provisos—is to
make the law conform to the law in
modern countries in regard to obsce-
nity in literature, art and science.

It is very necessary that in science
there must be no inhibitions, Pro-
bably Mr. Bhupesh Gupta would
agree that in science there should be
no inhibitions but then he would add
a rider that they must conform to the
Marxist-Leninist theory of life. For
example after a great deal of strug-
gle among the scientists, they had
come to accept Darwin's “Origin of
the Species” as a profound book which
explains the phenomenon of the evo-
lution of life on this earth but the
Russian scientists have discovered
that Darwin was on the wrong track
and they repudiate Huxley and Dar-
win and they have substituted in
their praise Lyshinsky. That of
course is not an objective way of
looking at questions. The objective
way is to search after truth. I think
it wag Lessing who said: “If we have
to choose between truth and the
search for truth, he would choose the
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latter.,” What I believe distinguishes
the intellectual men from the con-
ventjonal persons is the approach to
duestions or such matters as life,
death, the origin of life and survival
of men and questions of that type.
These are the matters on which peo-
ple should be allowed to express
themselves freely and it may be that
in writing even a book on political
theory or in writing a book on reli-
gion you may have to draw attention
to certain aspects of life which are
called pornographic. They are not
pornographic if you view them in
their proper perspective,

I am not able to understand how
Mr, Gupta came to describe Freud as
a person of no significance. The three
or four persons who have changed
the modern outlook on life are, I
should say, Charles Darwin, Karl
Marx, Sigmund Freud, Albert Eins-
tein and Mahatma Gandhi. I will also
include Lenin. They represent a class
by themselves, They have changed
the outlook on things of life on this
planet of ours. Therefore I would
say it would not have been possible
for a genius like Freud or Einstein
to flourish in the cramped atmosphere
of a Communist shell. That is what
makes Communist theory unacceptable
to many who do not believe in the
acquisitive instinct in life, Personally
I do not believe in the profit-motive
in life. I think man does his work
best when he is thinking of the com-
munity and not of himself. I do not
believe in individual salvation and
my feeling is that he who seeks indi-
vidual salvation shall be denied i,
Therefore I am not bothered as to
what will happen to me after I am
dead and pgone. I find mysel! in a
society of human beings and I have
to adjust myself in that society. I am
not a Robinson Crusoe on a Desert
Island and my morals are determined
by my relationship to my social or-
ganism of which I am a part and
from which I cannot be separated
without grave injury to my inner
being. There are books or novels
which have this as their central theme
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and they discuss sex in a free man-
ner, in a manner which would seem
to some old persons with a very very
conservative mind living in the clois-
tered monasteries of the 14th or 15th
century, as indecent and I think our
criterion should not be the effect that
they produce upon the minds of men
of this type. What we want is to
substitute for their judgment a bet-
ter judgment and that is the judg-
ment of experts who can speak with
authority on the modern aspect that
these obscene books present.

Now, Mr. Vice-Chairman, I have
taken perhaps deliberately a little
more time, than I should have, of
this House, and I would like with
these words to support very strongly
this amendment. As a matter of fact,
when Diwan Chaman Lall had the
idea of sponsoring this amendment
to the Indian Penal Code, he and I
had a talk and both of us did decide
on a common amended Bill. Then I
dropped out but Diwan Chaman Lall
remained persistent in his advocacy
of the removal of this ban, and I
hope, Sir, that the House will give
to this question of obscenity the se-
rious consideration that it deserves.

THE VICE-CHAIRMAN (SHrx
AgBar Arr KHaAN): You have given
full support to Diwan Chaman Lall

qfzq wardY watd f@Erd (WeF
N_W) :  SIFHIAL WG, ST A
IUT ATK A F qmaT vearfad fwar
2 ¥ ol AT §EE G S T HAAT
Fofeg ¥ aT & A fegmr & o &
4fF o dMmew 7 afe F, T A,
9T FAT A fawm #1741 & gaiag
3¥ 39 qoifw ¥ I #<ar § |

TG § FAT WL aaq7 T A 1
UG FI AT &1 I § A 9 GH e
F g7 a8 TreT &< faar mr §— et
frfquan s agrgm g—fr w @t
aeal #Y q7@ F 17 FR 91 5 99 #iy-
F E MR, T AW AFL A 1 79F
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oA R

Troe VICE-CHAIRMAN (SHRI AKBAR
Arr Knan): You can continue your
fine speech on art and literature next
year.

Pr. BHAWANIPRASAD TIWARY:
Mr, Vice-Chairman, I close my speech
here and now.

TaE VICE-CHAIRMAN (SHR1 AKBAR
Arr KuaN): The House stands ad-
journed till 11 a.m. on Monday, the
14th December, 1964

The House then adjourned
at five of the clock {till
eleven of the clock on Mon-
day the 14th  December,
1964.



