
3287    Wak;  (Amendment)      [ RAJYA SABHA ] Bill, 1964 3288 
[Shri Syed 'Ahmad.] cept on one point namely 
that he is changing the Muslim law by 
formulating such a proposition. According to 
the Muslim law, the idea is to carry out the 
direction of the wakif unless it is repugnant to 
the policy of law. If it is repugant to Muslim 
law, do not carry it out. But here >ou are 
changing Muslim law and this Bill does not 
deal with any change in n law but only with 
the admi-and supervision of wakfs. That  is 
my first  objection. 

Secondly, it is mischievous because if you 
read 36B you find it stated that if the property 
has been transferred in contravention of 36-A 
then the Board can ask the Collector to put the 
Board in possession of the property. I have 
read criminal jurisprudence. I have read 
Hindu law and other laws, but I have never 
come across such a summary procedure in 
law. There is section 9 of the Special Relief 
Act in which vnu have some proceedings. 
There is section 145 of the Criminal 
Procedure Code and in the different States 
also there are laws dealing with restitution. 
Even in the D.I.R. there is no such summary 
provision in which you can ask the Collector 
to do it. Because somebody has sold wakf 
property, therefore, the Collector, it is said, 
should go and use force—that is the word 
used by my hon. friend—to put tftie Board in 
possession of that property.   What will be the 
consequence? 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVAV Shri Syed Ahmad, you will 
please continue a little later. Mr. Ramaswamy 
has to make a statement. 

1  P.M. 
STATEMENT RE PRODUCTION AND 
PRICE CONTROL OF VARIETIES OF 
CLOTH OF   MASS PRO- DUCTTON 

DEPUTY MINISTER IN THE 
MINISTRY OP COMMERCE (SHRI S. V. 
RAMASWAMY) : Sir, on behalf of Shri 
Mnnubhai Shah, I beg to lay on 

the Table a statement regarding the 
production and price control of varieties of 
cloth of mass production. [See Appendix 
XLIX,  Annexure No.  46A] 

THE   WAKF   (AMENDMENT)   BILL, 
1964—continued 

SHRI SYED AHMAD: Mr. Chairman, Sir, I 
was submitting to this House that when we 
bring in special legislation affecting the 
personal law of   .    .    . 

AN HON. MEMBER: He is the Vice-
Chairman, not Mr. Chairman. 

Sara SYED AHMAD: I see him only as the 
Chairman. If he is in the Chair, he is the 
Chairman. 

SHRI FARIDUL HAQ ANSARI: On a point 
of order, Sir. Why not my hon. friend speak 
through you? Why does he speak  straight  
with him? 

THE VICE-CHAIRMAN (SHRI M.P. 
BHARGAVA) : I wish every hon. Member does 
that. 

SHRI SYED AHMAD: I shall speak 
through you to anybody provided he permits 
me. 

Shri NAFISUL HASAN (Uttar Pradesh): 
Not through anybody but only through the 
Chair. 

SHRI SYED AHMAD: I am speaking 
through you, Sir, and so I want you to listen. 

My submission was that we come to this 
House with a special law saying that the 
personal law of the Muslims ought to be 
protected. This House contains Members 
belonging to all the communities and religions 
and when we want that a religious institution 
ought to be protected, we ought to come with 
something concrete, something 
comprehensible and something reasonable. If 
a Hindu is dispossess-ed of his house, he has 
to go to a court of law but if the house of a 
Mohammadan is taken away, if he is 
dispossessed, "he goes to the Collector 
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and gets restitution. This would be very 
undesirable and discriminatory. It is 
discriminatory in this sense that if a property 
belonging to a w£;kf is sold and if the Board 
is to be put in possession of the house then the 
people responsible for the administration of 
the wakf, the Wakf or the Board need not go 
to any court of law. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA): Mr. Syed Ahmad, I hope you 
have made your points clear. 

SHRI SYED AHMAD: No, Sir. He 
has not understood and, therefore, I 
am saying..................... 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : By your lengthy .speech, you 
will not make him understand. 

SHRI SYED AHMAD: One word more, Sir. 
The provision here speaks only of immovable 
property. What about other movable property 
such as jewels, shares, scrips, postal 
certificates and so on? These are freely sold in 
the markets and can be sold without any 
restrictions. He is also talking only about the 
wakfs that are registered. He has not said 
anything about the Wakf Al-ul-Aulad which 
cannot  be registered under the presert Act. 
My friend knows that this kind of a wakf can 
never be registered under the Act. I want his 
protection in this matter and I want him to see 
that this type of wakfs are also registered. At 
present they are not registered. If a mutwali 
sells the property then there is no remedy 
open. Moreover, this provision is not given 
retrospective effect. It would appear from 36A 
that in future if property is sold a certain 
procedure can be followed but if property had 
been sold in the past nothing can be done; and 
nothing !s said about such eventualities. My 
submission is that before formulating •these 
two very controversial propositions of law he 
ought to have seen to it that some good 
Draftsmen were with him. Even now, it is not 
too late. Rather than allow this, I should say 
with very great respect 'o him— he is a big 
man, there is no doubt 730  RS—6. 

about it, a 'great educationist—crude piece of 
legislation which is an insult . . .    

THE VICE-CHAIRMAN (SHRI M.P. 
BHARGAVA) ; I think Mr. Syed Ahmad you 
have made your case. Let othem put their case 
also. 

SHRI SYED AHMAD: For the first time in 
two years I am speaking in this House today. 
Let me assure him that I am not saying that 
the wakfs should not be properly 
administered. They ought to be properly 
administered. They should not be done in an 
inconsistent manner. 
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SHRI SYED AHMAD: He is talking 
directly, Sir. He should talk through you. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : That is what I am telling him. 
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"Notwithstanding anything contained 
in sub-section (1), if the Shia wakfs in 
any State constitute in number more 
than fifteen per cent, of all the wakfs in 
the State or if the income of the 
properties of the Shia wakfs in the State 
constitutes more than fifteen per cent, 
of 
the    total    income ...........the    State 
Government may, by notification in the 
Official Gazette, establish a Board of 
Wakfs each for Sunni Wakfe and for 
Shia Wakfs. . . ." 
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"Persons having knowledge at 
Muslim law and representing, in the 
case of a Sunni Board of Wakfs, 
associations such as State Jamiat-ul-
Ulama-i-Hind (whether such persons 
are Hanafi, Ahle-Hadis or Shefai) and 
in the case of a Shia Board of Wakfs, 
associations such as State Shia 
Conference;" 
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"Notwithstanding anything con-
tained in sub-section (1), if the Shia 
wakfs in any State constitute in number 
more than fifteen per cent, of all the 
wakfs in the State or if the income of 
the properties of the Shia wakfs in the 
State constitutes more than fifteen per 
cent. 
of the total income............ the     State 
Government may, by notification in 
the Official Gazette, establish a Board 
of Wakfs each for Sunni Wakfs and 
for Shia Wakfs. . . " 

"Persons    having    knowledge   of 
Muslim law and representing,      in 
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t case of a Sunni Board of Wakfs, 
associations such as State Jamiat-ul-
Ulama-i-Hind (whether such persons 
are Hanafi, Ahle-Hadi8 or Shefai) and 
in the case of a Shia Board of Wakfs, 
associations such as State Shia 
Conference;". 
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SHRI BAHARUL ISLAM (Assam): 
Sir, I rise to give general support to the 
Bill. I congratulate the Ihon. Minister on 
bringing forward this Bill. But I beg to 
point out certain defects in the Bill 
because of which I am afraid the objects 
of the Bill will not be fully achieved. The 
major provisions of the Bill are:— 

(1) Insertion of Chapter IIA which, 
inter alia, provides for 1he establi 
shment of a Central Wakf Council 
and its finances; and 

(2) Insertion of new section 36B, 
which provides for the recovery of 
wakf properties illegally transfer 
red. 

Now, I beg to point out the defects. 
Please come to tfhe proposed section 8B, 
in clause 4 of the Bill.   It says:— 

"(1) Every Board shall pay from its 
Wakf Fund annually to the Council 
such contribution as is equivalent to 
one per cent, of the aggregate of the net 
annual income of the properties of the 
wakfs in respect of which contribution 
is payable under sub-section (1) of 
section 46:" 
It provides for the finances of the 

Central Wakf Council. Each Wakf Board 
is to contribute one per cent of its net 
annual income to the Council. 

Then, please come to section 46(1). 
Section 46(1) of the principal Act pro-
vides for the fund of the Wakf Boards. It 
provides that each mutawalli lhas to pay 
not more than five per cent of the net 
annual income of the wakf property 
situate within the State concerned to the 
Board. But "wakf" has been defined in 
section 3(1) of the principal Act as 
follows:— 

"(1) 'wakf means the permanent 
dedication by a person professing 
Islam of any movable or immovable 
property for any purpose recognised by 
the Muslim law as pious, religious or 
charitable and includes— 
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by user; 

(ii)   mashrut-ul-khidmat;  and 

(iii) a wakf-alal-aulad to the extent to 
which the property is dedicated for any 
purpose recognised by Muslim law as 
pious, religious or charitable;". 

So far as a wakf-alal-aulad is concerned, 
only that part of the wakf estate comes within 
the definition, which is permanently dedicated 
to charitable purposes, but not that part which 
is given to the beneficiaries. The funds of the 
Wakf Boards that cover only or mostly a wakf-
alal-aulad are, therefore, very poor. Such 
Boards can hardly maintain themselves, far 
less they aan contribute . anything to the 
Central Wakf Council or do any beneficial 
work for the poor, which is the object of the 
Act. The Boards, in such cases, cannot get, as 
of right, any contribution from the mutawallis. 
The Assam Board of Wakf is a case in point. 

Now, I would draw your attention to the 
Review of Wakf Administration. At page 11, 
item 2, against Assam Muslim Wakf Board, 
the contribution is shown as Rs. 2,882-75 p. 
Arrears of contributions, etc. are shown as Rs. 
12,809-87 p. Expenditure is Rs. 4,198.72. 
Other miscellaneous expenditure is shown as 
Rs 330/-. The surplus shown is Rs. 1,288.67 
p. This is very misleading, because in Assam 
almost all the wakf are "wakfs-alal-aulad". 
Therefore, as of right, the Board cannot 
expect anything more from these wakfs. 
Therefore, a request or an appeal was made by 
the then Chairman of the Board, Mr. 
Fakhruddin Ali Ahmed, who is now the 
Finance Minister, to the mutawallis to 
contribute voluntarily something to these 
Boards. In this way the Board got some 
money. As of right it cannot get anything, 
because the actual wakf which is dedicated 
permanently for a pious, religious or 
charitable  purpose  is  only  Rs.   30/-, 

Rs. 50, or Rs. 100 or so. In that case, it will 
not come to anything. The sum of Rs. 
12,809/- is a voluntary contribution which 
was promised by some mutawallis. No force 
can be applied to recover this amount. 
Therefore, the result is there is actually no 
surplus. There is a great deficit. I have 
calculated it. The actual de-flict in 1962-63 is 
Rs. 985-97p. 

Then, please come to the new section 36B, 
because I am going to point out the defects in 
the Bill.   It says:— 

"(1) If the Board is satisfied, after 
making an inquiry in such manner as may 
be prescribed, that any immovable property 
of a wakf entered as such in the register of 
wakfs maintained under section 26, has 
been transferred without the previous 
sanction of the Board in contravention of 
the provisions of section 36A, it may send a 
requisition to the Collector within whose 
jurisdiction the property is situate to obtain 
and deliver possession of the property to 
it." 

Section 36A restricts transfer of wakf 
property. This is a welcome provision. Section 
36B provides for the recovery of wakf 
property illegally transferred. This is, no 
doubt, the most welcome provision in the Bill. 
But it ought to have been made retrospective 
in express terms—retrospective with effect 
from the coming into force of the principal 
Act. "Has been transferred" in section 36B 
will mean in the context "has been transferred 
before the allegation is made of such illegal 
transfer" and will have only prospective 
application. But there have been cases in 
which unscrupulous secretaries of Wakf 
Boards illegally and fraudulently transferred 
wakf properties to the detriment of the 
interests of the wakf estate, after the Wakf 
Act, 1954. Such properties cannot be 
recovered under the proposed section 3«B of 
this Bill. 
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Then,  please    come to  section 36B (5)  

which says:— 

"Where au order passed under sub-
section (2) has not been complied with and 
the time for appealing against such order 
has expired without an appeal having been 
preferred or the appeal, if any, preferred 
within that time has been dismissed, the 
Collector shall obtain possession of the 
property in respect of which the order has 
been made, using such force, if any, as may 
be necessary for the purpose and deliver it 
to the Board." 

The literal interpretation c.f this •sub-
section is that the Collector has teen 
empowered only to take symbolical 
possession of the property from tne illegal 
occupant, and to give it to toe Board. It has 
given no power to  t.^ie Collector to evict such 
a person. But the intention. I believe, is to give 
power to the Collector to obtain vacant 
possession of the property by evicting the 
person in illegal possession and give that 
vacant possession to the Board, so that the 
property can be fruitfully utilised for those for 
whom the wakf was created. 

I therefore suggest that in this sub-section 
(5) after the word 'shall' the word 'obtain' 
should be deleted and the words "evict the 
person in possession" should be inserted. 
Unless and until the power is given to the 
Collector to take vacant possession, vacant 
symbolic possession will be useless for the 
purpose of the Board. 

Then I come to clause 13 at page 6 of the 
Bill. The portion to which I refer is sub-
section  (4A): 

"A mutawalli who is aggrieved by an 
order passed under any of the clauses (c) to 
(e) of sub-section (1) or under sub-section 
(2), may, within one month from the date of 
the receipt by him of the order, appeal 
against the order to the State Government 
and the decision 

of the State Government on such appeal 
shall be final and shall not be questioned in 
any court of law." 

My objection is to the last portion: "and shall 
not be questioned in any court of law". I 
respectfully submit that this last portion is 
ultra vires the Constitution because, whether 
there is this particular provision or not, every 
citizen, every mutawalli or anybody will have 
the fundamental right to approach the High 
Court under article 226 or approach the 
Supreme Court under article 32 of the 
Constitution. 

SHRI AKBAR ALI KHAN: This provision 
does not affect the fundamental right.    It is 
for legal procedure. 

SHRI BAHARUL ISLAM: This provision is 
ultra vires the Constitution. Whether this 
provision is there or not, every mutawalli will 
have the right to approach the High Court 
under article 226 or the Supreme Court under 
article 32 of the Constitution. This provision 
is ultra mres the Constitution and will be 
useless. 

In conclusion, I support this Bill in general, 
but unless and until these defects are 
removed, I am afraid the full object of this 
Bill will not be fulfilled.    ThaMk you very  
much. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : There is yet one more speaker 
in my list. I hope the House will agree to sit a 
little longer to hear him and finish the Bill. 
Mr. Akbar Ali Khan. 

SHRI AKBAR ALI KHAN: Mr. Vice-
Chairman, I am much obliged to you for 
giving me this opportunity. Before I say 
anything I would very briefly pay my homage 
to the late Maulana Azad and Pandit 
Jawaharial Nehru but for whose interest the 
Wakf Act of 1954 would ndt have come into 
existence and this putting right the 
management of Wakf which is a very large 
item in this country would not have been 
brought into proper shape.   I am thankful to 
Hafie 
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Mohammed  Ibrahim  and  Mr.  Huma-yun 
Kabir equally for their efforts in  j this matter. 

Now, I would just say that the main 
amendment relates to the fact that in the 
previous Act the matter was limited to cases 
where the beneficiaries were Muslims, which 
was not according to Muslim Law. According 
to Muslim Law, the beneficiaries could be 
anybody, not only Muslims but people of 
other religions also. It was felt necessary that 
some provision of this Act should be 
amended, and I will take this opportunity in 
order to enforce my argument as well as the 
amendment that has been brought In by 
quoting the saying of the Prophet which says: 
"All God's creatures are his family, and he is 
most beloved who does most good to His 
creatures". 

Now coming directly to some of the points 
that my hon. friend, Mr. Ahmed, has taken up, 
I join with him in the tribute that he has paid to 
the Government of India regarding the 
administration of the Wakfs. I think it is very 
right and I quite agree with him in that matter. 
But as regards the points that Mr. Syed Ahmad 
has made, with your permission I would 
explain that in the 1913 Act and now in the 
1954 Act certain things have come to our 
notice during this long period. What was the 
occasion for the 1913 Act was a certain 
decision of the Privy Council at that time 
which was considered contrary to Muslim Law. 
So the 1913 Act was passed. In the course of 
this period, especially after the abolition of the 
jagirs, inams, and so on, the question arose 
about the Wakf-alal-aulad. I know that in 
Hyderabad there were hundreds of jagirs that 
were given to mosques, temples and other 
things. The question arose as to what would be 
the position of this thing, and the Wakf Board 
which was administering the Wakf property 
had to take cognisance of such property. That 
is why I interrupted my learned friend. 

SHRI SYED AHMAD: He is misquoting me 
in this matter. I never said anything about 
mashrat-ul-khid-mat. I simply said that the 
definition was included in the Act of 1913 and 
you are excluding it. 

SHRI AKBAR ALI KHAN: Please have a 
little patience. He said that these two 
definitions were contradictory. I am answering 
that point. They are not contradictory. We 
have included a few things in view of the 
experience, and it is absolutely in conformity 
with the principles of Muslim Law. That is 
one thing. The other thing is about exclusion 
of Wakf-alal-aulad. I think the central idea of 
this Wakf Act of 1954 was to take property for 
the benefit of the public and not the property 
which is for the benefit of the family. If we 
take into consideration the Wakf-alal-aulad for 
this purpose, then each family will have to 
submit its budget for the supervision of the 
Wakf Board which is not intended. I am sure 
we here are not concerned with the private 
family budget. We are concerned with the 
Wakf to the extent that it relates to the public, 
to the charitable purposes, to the prayer 
purposes, to  the  educational  purposes. 

SHRI SYED AHMAD: I cannot allow this 
to go unchallenged. Suppose there is a Wakf-
alal-aulad in which Rs. 300 are meant for the 
mosque and the other income is Rs. 12,000. 
After paying Rs. 300 to the mosque, is it open 
to the beneficiaries and the mutawallis to sell 
the property? I want to know whether that 
property is Wakf property or not. 

SHRI AKBAR ALI KHAN: I am trying to 
explain to my friend. I hope I will succeed in 
convincing him. So far as1 that question is 
concerned, Wakf-alal-aulad comprises two 
parts, one relating to private family and the 
other relating to public charity. We will 
certainly take into consideration that portion of 
it that relates t0 public charity. We are not ex-
cluding Wakf-alal-aulad from the definition  
of     Wakf.  Probably  I   am 
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not able to make him understand that we are 
not excluding Wakf-alal-aulad from the 
definition of Wakf. It is there. The Act is there 
of 1913, but what we are doing is, so far as the 
administration of the Wakf is concerned, so 
far as the administration of the Board is 
concerned, so far as the jurisdiction of the 
courts is concerned, we are limiting it only to 
the public part of it, and it will not extend to 
the private part of it. Then, Sir, he said 
something about the transfer of property. 
There also, the position is that a certain pro-
perty is acknowledged and admitted to ibe 
wakf property. Case;? hav'p come to our 
notice where the manager or the mutawalli 
surreptitiously disposes it of. For that purpose 
this provision ha3 been brought forward. In 
view of this experience it is laidi down that 
after enquiry by the Board some immediate 
action should be taken subject to the right of 
the man aggrieved to go to the civil court. My 
friend has not properly looked into ithe matter. 
The right to go to a civil court end get this 
matter enquired into is not closed. 

SHRI SYED AHMAD:  The Minister has 
approved of your speech. 

SHRI AKBAR ALI KHAN: Then he referred 
to the point: "notwith standing the instructions 
of wakf . . ." There also the amendment is to 
this extent only. The managers can sell it. But 
in view of the experience that the managers 
have been selling it for their own profit, we 
have sain "subject to the sanction of the 
Board". There is nothing contrary to the 
Muslim Law. The Muslim Law does not say 
anything. We are saying, if the donor has 
authorial the sale, certainly it will be done, but 
it will be done with the sanction of the Board. 
So, all these things are to see that the property 
that has been given for a certain purpose fulfils 
that purpose according to the modern notions 
and the circumstances  of the  country.     So,  I  
do noi 

see anything which is contrary to the Muslim 
Law; I do not see anything which is repugnant 
to the original Act, I do not see anything 
which in any way interferes with the Muslim 
Law. 

So, I feel that the amendment that has been 
brought forward, in view of the experience, is 
perfectly correct and a legitimate one, and I 
request the House, through you, Sir. that the 
amending Bill is fully supported. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA):   Shri Nafisul Hasan. 

SHRI SYED AHMAD: Are we not 
adjourning for lunch? 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA): Will adjourn after the Bill is 
over. 

SHRI SYED AHMAD: According to the 
direction given by the Chair, we should 
adjourn at 1.30. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : And I have taken the per-
mission of the House to sit. 

SHRI SYED AHMAD: You have taken  
permission for five minutes. 

SHRI NAFISUL HASAN: Sir, I support the 
Bill and I congratulate the hon. Minister for 
having brought forward this amending Bill. It 
is definitely an improvement over the existing 
Act. 

Sir, you have been pleased to allow me to 
speak but as you have asked me to limit my 
speech to as short a time as possible, I am not 
dealing with the many points that I thought I 
would deal with but I will only deal with 
certain points which have been raised by my 
learned friend, Shri Syed Ahmad, who is an 
elder brother to me but, unfortunately, it is not 
possible for me to agree with him. First of all, 
his assertion has been that in a number of 
matters we are departing from the Muslim 
Law. 

SHRI SYED AHMAD: Question. Sir, 
'notwithstanding  anything----------- ' 
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SHRI NAFISUL HASAN: 'WAKF' is not the 

subject-matter of the definition in this Bill as it 
is denned in the original Act. My learned 
friend is of the opinion that because we are ex-
chiding wakf-alal-aulad we are taking only 
some portions of it and therefore we are 
departing from what a wakf is under the 
Muslim Law. Let us first of all see what is the 
object of this Act to which an amendment has 
been brought forward. The object of the Act 
has been given in the original Act and that is 
to provide for the better administration and 
supervision of wakfs. That is all. And if we 
have defined wakf under this Act, it is only for 
the purpose of this Act and not for any other 
purpose. Wakf as defined by the Muslim Law 
may be different but for the purpose of ad-
ministration, we may omit certain wakfs and 
may even include those properties which are 
not strictly wakf. Under the Muslim Law only 
Muslims can create wakfs but here we are 
bringing, under the purview of the "Wakf 
Board, even donations or grants made by 
persons who are not Muslims for graveyards 
and other purposes. That is a provision which 
we are adding under this Bill. Therefore, the 
object of this Bill is only to make provision for 
the proper supervision and administration of 
the wakf property. It is quite possible that a 
certain property which is not administered 
here may be a wakf and there may be a certain 
property which may be strictly a wakf and we 
do not propose to administer it. 

Therefore to say that we are doing anything 
against the Muslim Law as far as the 
definition of wakf is concerned aiyi as far as 
even the provision about the power of transfer 
of property is concerned, is wrong. That 
assertion is under a wrong notion. What is 
defined here as wakf will not affect the 
provisions of the Muslim Law. We are 
making an amendment in the definition of 
beneficiaries so that even where the 
beneficiaries are non-Muslims we can take 
those wakfs under our administration, it is not 
that these wakfs are invalid un- 

der the Muslim Law. Muslim Law does not 
provide that the benefits of charity should be 
confined to Muslims only. It is always open to 
a Muslim to make a wakf for the benefit of 
Muslims and non-Muslims combined or even 
for the benefit of non-Muslims. That is a valid 
wakf under the Muslim Law. We could not 
take it under our superintendence because the 
beneficiary under the existing Act was 
excluded from the operation of the Act. 

SHRI AKBAR ALI KHAN: The 
wording  was      "beneficiaries   or ...............'r 

SHRI NAFISUL HASAN: For the benefit 
of the non-Muslim community now we are 
amending it by providing that wakf as   ...   . 

SHRI SYED AHMAD: Or objects 
permitted by Muslim Law. 

SHRI NAFISUL HASAN: So, my learned 
friend, Shri Syed Ahmad, just objected to that 
definition of wakf and his objection is that 
wakf-alal-aulad is not included in this 
definition. Naturally, as my friend, Shri Akbar 
Ali Khan, said, we cannot enter into private 
affairs. The wakf is permitted by the Muslim 
Law for the beneficiaries, mainly the 
descendants of the wakif and for certain other 
charitable purposes also. So, we are going to 
take only that portion of the wakf under 
administration which relates to religious or 
charitable purposes. I remember, I have gone 
through the U.P. Wakf Act and they have 
excluded all those wakfs in which 75 per cent 
or more than 75 per cent of the property of the 
wakf is devoted to individual persons and not 
to charitable purposes. In this Act, we have 
gone further. 

We are taking, that portion of the Wakf-
alal-aulad which is for charitable purpose. 

SHRI SYED AHMAD: It is a fact that a 
property whose 74 per cent, is devoted to 
private charitable purpose is regarded as 
public trust. 

SHRI NAFISUL HASAN: Whether it is 
public or private trust, that does 
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not matter. What we are talking here is about 
t/he definition of wakf under this Act.  That is 
the main point. 

My learned friend has also taken objection 
to the provision of section 36A. 

SHRI SYED AHMAD: 36B. I said I support 
it. 

SHRI NAFISUL HASAN:  It says: 

"Notwithstanding anything contained in 
the wakf deed, no transfer of any 
immovable property of a wakf by way of— 

(i)   sale,  gift,  mortgage  or  exchange; 
or 

(ii)   lease for a  period exceeding  three years     
in  the  cas.?  of agricultural land, or for a 

period exceeding one year in the case of non-
agricultural land    or    building, 

shall be valid without the previous sanction 
of the Board." 

Now. Sir, his objection is to the word 
"notwithstanding". He thinks that if there is a 
provision for the transfer of property in the 
wakf deed, this is going against that. 

SHRI SYED AHMAD: It is known as 
direction. 

SHRI NAFISUL HASAN: There may be a 
provision or direction. Though there is 
nothing in this to go against that direction, this 
power is net to be exercised by the 
mutawallis, because as my friend has said and 
our experience also tells us that mutawallis, 
some of them at least, have exercised this 
power for their own personal  benefit. 

SHRI FARIDUL HAQ ANSARI: Most of 
them. 

SHRI NAFISUL HASAN: May be, but at 
least some of them are like that. Even if some of 
them have ex- 1 ercised this power for their own 
personal benefit, we are justified in making this 
provision. 

SHRI SYED AHMAD: You think that this 
Board will be above board. 

SHRI NAFISUL HASAN: Anyway. At 
least they will be more responsible, and under 
the provision of this new Bill we are also 
having a higher supervisory bqiy in the 
Central Council proposed under this Bill. 

Objection has also been taken, Sir, to the 
provision under section 36B. I think that is 
one of the most useful provisions under this 
Bill because here, wakf property is being 
treated as public property. It is not the pro-
perty of any individual. What it means is that 
if a mutawalli without obtaining permission of 
the Board clandestinely makes transfer and 
puts another person in possession of the 
property   .   .   . 

SHRI SYED AHMAD: There is no word 
like  "clandestinely''. 

SHRI NAFISUL HASAN: It may or may 
not be there. But it is done generally in that 
way. When he has no right to transfer that 
property, if he does it, his intention is clear. If 
he puts any other person in possession of that 
property, then the Board need not go to a 
court of law for restoration of possession like 
every other individual. But since it is being 
treated as public property and if the wakf is 
registered, or it is apparent that the property 
has been illegally transferred, the collector has 
been authorised to restore its possession to the 
wakf, and it is open to the other side to go to 
the civil court in appeal against the order of 
the collector. So it is only putting the burden 
of proof on the other side. That is what is pro-
vided here. There is no injustice to any side. 

Sir, I know you have been trying to see as 
to when I should stop. I thank you for the 
indulgence you have shown to me. With these 
words t  support the Bill before  the House. 
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THE MINISTER OF PETROLEUM AND 
CHEMICALS (SHRI HUMAYUN KABIR): Mr. 
Vice-Chairman, Sir, I am very grateful to the 
hon. Members who have taken part in the 
discussion and brought out the different 
aspects of the Bill. I am grateful to all those 
who have supported the Bill and to the friends 
who spoke last because they have made my 
task very much simpler, easier. I am grateful 
also to Mr. Syed Ahmad for having brought 
out certain points which makc-s it possible for 
me to clarify doubts. If you will permit me. 
Sir, I would say that most of the remarks of 
my hon. friend, Mr. Syed Ahmad, were con-
fused and self-contradictory. In fact, one part 
of his speech had really no relevance or 
relation to the other part. If he will read 
carefully his speech when he gets it in cold 
print, he will find that he has contradicted 
himself. 

SHRI SYED AHMAD: I will send it to you. 

SHRI HUMAYUN KABIR: I now propose 
to point out hew he is self-contradictory   in  
his  statements. 

With regard to the remarks made by my 
other friends, most of them were suggestions 
and I shail keep them in mind. I will see how 
far these suggestions can be carried out by -
the rules or by advice or by direction to the 
different State Boards and also toy 
consultation with the different State 
Governments. 

SHRI AKBAR ALI KHAN: They relate 
mostly to the State Boards. 

SHRI HUMAYUN KABIR: As my hon. 
friend has just now said, they relate mostly to 
the State Wakf Boards. 

Sir, the only two critical comments were 
thus of Mr. Syed Ahmad and my friend, Mr. 
Baharul Islam. They also concentrated on the 
same points. Mr. Baharul Islam was mostly 
concerned with section 36B and partly with 
the constitution and in-tome of the Central 
Wakf Council. But 

Mr. Syed Ahmad went much further, and I 
must confess I was a little astonished when I 
heard that in his opinion this Bill or some 
clauses of it were mischievous. I am quite sure 
that it was far from any one here to think with 
regard to a Bill of this type that it was 
mischievous. And I may point out to him that 
when he regards any of the clauses of this Bill 
to be mischievous, he is in a way casting 
reflection on the wisdom of the entire Muslim 
membership of Parliament in both the Houses. 
He is also casting reflection on all the State 
Governments. He is casting reflection on all 
the State Boards because for the last ten years . 
. . (Interruption)   I am not yielding. I never 
interrupted him—the Act has been in 
operation, rather immediately after it was pass-
ed it was felt that there were certain lacunae. 
There were discussions at State level and at the 
Central level. I may also inform you, Sir, that I 
discussed the clauses of the Bill with every 
single hon. Member—I cannot say if Mr. Syed 
Ahmad was present in that meeting or not—
and not one single Member raisqd any 
objection. The clauses were framed with their 
unanimous consent and support. But I do not 
stand for the validity of the Bill on that ground 
alone. 

Sir, my hon'ble friend imagined that there 
was contradiction between the different 
definitions of the wakf. But he himself pointed 
out that this was not so. He read out some 
parts of the definition in the Wakf Act of 
1913. As Mr. Akbar Ali Khan and Mr. Nafisul 
Hasan pointed out, certain wakfs had been 
declared as not wakfs under the Privy Council 
judgment and the 1913 Act was passed to 
rectify the situation. That is why it was called 
a Wakf validating Act. Even then the 
substantive section in the Wakf Act of 1954 is 
substantially the same.    A Wakf means: 

"the permanent dedication by a 
person professing Islam of a mov 
able or immovable property for 
any purpose recognised by the 
Muslim Law as pious, religious or 
charitable ............... " 



3321       Wakf (Amendment)       [ 28  SEP.   1964 ] Bill, 1964 3322 
And Mi-. Syed Ahmad himself admitted that 
this part was common, that thig is not in any 
way different from the definition given in the 
Act of 1913. The 1954 Act goes a little fur 
ther and mentions certain things by name. 
And these additions, as Mr. Akbar Ali Khan 
pointed out, clear some doubts raised about 
certain types of property. Now Mr. Syed 
Ahmad is a very distinguished lawyer, a 
veteran lawyer. But I d0 maintain here that 
when a definition is taken in toto, and1 in ad-
dition to that, a few more things are added by 
using the word "and", the earlier definition is 
not in any way modified or changed. I do not 
know where he got this interruption of law or 
whether any court of lav/ anywhere in the 
world will support this peculiar interpretation 
of law. The whole clause as it was, stands and 
only certain illustrations are given by using 
the word "and". How then is the original 
definition changed? 
2 P.M. 

Therefore the first criticism that he made 
that there are two definit.ons in the country 
falls entirely to the ground. There is no 
justification whatsoever for his statement that 
the Act of 1954 in any way changed the law 
of 1913. I will now go further and say that this 
definition is not under dispute. He is also, I 
may submit, irrelevant because the present 
Bill is not dealing with the definition of Wakf 
to which he had referred. He made a great 
deal of play abcut the definition of 'Wakf-alal-
aulad' which is defined in Section 3 (1) of the 
principal Act. In the Amending Bill, we have 
not even mentioned that clause. It is not 
mentioned at all. Therefore a good deal of his 
criticism and attack we like, if I may be per-
mitted to say so. Don Quixote fighting the 
windmill. I think that disposes of his criticism 
so far as the definition of Wakf is concerned. 

It is true that there is some distinction 
between the Acts of Bihar, o.P. and West 
Bengal but one of the purposes of this Bill is 
to brin i these States also within the purview 
of the 
730 RS—7. 

Central Wakf Act and I have hopes-some 
discussions have already beca held, I cannot 
say that they are conclusive or definitive but I 
have hopes (hat these three States will alio 
come within the purview of this Bill and we 
shall have one uniform Wakf law operating 
throughout the country. I think my friend Mr. 
Syed Ahmad should therefore welcome this 
Bill which is removing the distinction which 
to some extent exists today and '..Qt imagine 
differences where they do not exist. 

Then I come to Section 36(a) and lb), that is 
clause 11 of the new Bill. In regard to section 
36(a) his great objection was to the word 
'notwithstanding'. Again, if I may jay so, I am 
astonished that a lawyer of his astuteness 
should make an observation of that type. It is 
true that in a particular Wakf Deed, 
permission may have been given to the Muta-
walli to operate in a certain way but al] Wakfs 
are governed by the basic principle of Islamic 
Law that it must be in the interest of the 
Wakf. Who is to interpret what is in the 
interests of the Wakf? As my friersds Mr 
Akbar Ali Khan and Mr. Nafisul Hasan 
pointed out, in some cares the Mutawallis 
have behaved in a way which was not in the 
interests of the Wakf. 

Therefore the purpose of this 'not-
withstanding' is only to determine that if the 
purposes of the Wakf are to be carried out, 
they are to be carrier) out in accordance with 
the principles and the spirit of Islamic Law. 
This 'notwithstanding', therefore, only 
provides that even though the power may 
have been given, the power must be exercised 
in conformity with the law and the law is that 
the property can be alienated only in the 
interests of the Wakfs, not in the interest of 
the Wakf, not in the interests of Mutawalls, 
not in the interests of anyone else. 

You know, Sir, that as soon as a Wakf 
Deed has been registered or a Wakf has been 
made even orally, that 
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pioperty ceases to be the property of 
either the wakif 0r anyone else. It is 
regarded as the property 0f God held in 
trust. Wakf i,5 a trust in the nanie or God 
and the Mutawalli or whoever it may be, 
holds it only in trust. Therefore this clause 
11 only provides that even if the power to 
alienate be given, it should be exercised 
according to those principles. It is 
obvious that a comparatively detached 
body, a body or group of representative 
people can judge this question in a 
dispassionate way whereas a Mutawalli 
who is himself personally affected, may 
very often stress the law in his favour or 
sometimes he may go even against the 
law. Therefore, I submit that Section 
36(a) is not only net against the spirit of 
Islamic Law but on the contrary it has 
given a constitutional form to something 
which was intended in the Muslim Low 
but which has not existed till now. 

As I said earlier, some of my friend's 
remarks were confused and if I rnay say 
so, contradictory. That is clear when we 
come to Section 36(b). On the one hand he 
wanted that section 36(b) should not be 
enforced at all. I was astonished when he 
went to the extent of saying—I could 
hardly believe my ears when I heard 
him— that here is a discriminatory law 
and if the house of a Hindu friend is taken, 
then he has no remedy, he has . to go to 
the court but if a trust property is taken, 
then immediately the magistrate can 
enforce delivery of the possession. He 
forgot one very very simple thing. It is 
clearly laid down in section 36(b) that 
where a Wakf property has been entered in 
the register—and the register is a public 
document which is accepted by the 
State—therefore, there is no doubt about 
the character of that property and when 
that character has been established, if 
someone illegally alienates that property, 
then on an application being made to the 
magistrate, once he is satisfied that that is 
public property he can give delivery or 
possession in that way. Why should my 
friend bring 

Hindu or Muslim citizens or talk about 
discrimination between one community 
and another in this context? That passes 
my understanding. I really do not know 
how that was relevant. 

Again, as I said in my opening remarks, 
while on the one hand we are tiying to 
ensure that the sanctity of public property 
is maintained, that property which is 
devoted to public charitable purposes, is 
fully recovered, at the same time we have 
given protection against any illegal action 
because anyone who feels aggrieved can 
go to a court of law and the court of law 
will decide. Again, I was astonished when 
my friend said that force has been brought 
in. He was surprised that the magistrate 
should use any force in getting recovery 
of this property. When the court has given 
a judgment or where there has been no 
appeal against the order of the Collector, 
if even then the illegal occupant or 
trespasser is sitting on that property, is the 
Magistrate merely to look at the property 
and express pious resolutions and say 
'Please get out.*? Why should he not use 
force then. It is the object of law to see 
that force is used according to law by the 
State and not by private parties. I may 
also tell my friend that this is almost 
identical with the law which already 
exists. In the Oxissa Religious En-
dowments Act, .this clause has been 
introduced and nobody has challenged it 
till now. Therefore, as I said, 1 was 
astonished when he made his remark but I 
was even more surprised when the next 
moment he said 'Why is it not given 
retrospect iv effect'. On the one hand he 
objects that we should give any power to 
the magistrates for recovering the pro-
perty which is entered on the register and  
the next moment. 

SHRI SYED AHMAD: Regarding 36A   
.    . 

SHRI HUMAYUN KABIR: If my 
friend corrects himself. I welcome it to 
the extent that he has moved from 
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hi3 earliei- position he makes my ask easier. H 
he says that he has no objection to Section 36 
(b), I shal: be more pleased than anybody else. 
This also disposes of the point raised by Mr. 
Baharul Islam. You cannot give retrospective 
effect to a clause like this because then no one 
will know where he stands. Where we have a 
property entered in the register, there is some 
kind of evidence that it is Wakf property; 
otherwise, tomorrow someone will come and 
lay claim to the property of Mr. Syed Ahmad 
and sav, 'This is Wakf property of 100 years' 
ago'. There may be no document, there may be 
no register but he may say that he has oral evi-
dence  or some evidence. 

SHRI BAHARUL ISLAM: Sir, I said, 
retrospective with effect from the coming into 
force of the Act of 1954. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA): You have had your say. Lftf him 
reply now. 

SHRI HUMAYUN KABIR: Retrospective 
effect cannot be given to this clause because 
an element of micer-tainty will be brought in. 
So far as the point of Mr. Islam is concerned 
that this should be with regard to property in 
the register, I have read again the clause. 
There is noth prevent the interpretation which 
he sought to give to cover anything which is 
registered or already entered as a Wakf 
property; I think it is a matter for the court to 
decide but a.-; I read the law—I am not a prac-
tising lawyer—I think the point mentioned bv 
him is already covered but Mr. Syed. Ahmad 
went further. He wanted that even movable 
property should be recovered in this way. 
How am I to define 'movable' property? 
Somebody has a few rupees, someone has 
given as a gift to the mosque a few chatais, a 
carpet, a pitcher etc. Now, somebody takes 
that pitcher away. Who is going to identify 
that pitcher? Who is going to identify that 
particular carpet from any other carpet? There 
is a general distinction recognised throughout 
the world between movable and immovable 
property and   in  the  case  of immovable 

property, there are certain measures which are 
possible, but which are not possible in the 
case of movable property. I am really 
astonished that a distinguished lawyer, an 
experienced lawyer like Mr. Syed Ahmad, 
should raise points which if you apply the 
slightest scrutiny, appear to be almost if I may 
say so, frivolous. 

Sir, I think that disposes of his two main 
objections. The main purpose of the Bill, as I 
said, is to improve the administration of wakfs 
to see that the wakfs cover all kinds of proper-
ties devoted to similar purposes, and that is 
why we have extended the definition of *wakf 
and brought within it all benefactions and1 
donations made by non-Muslims as well. Wc 
have also tried to see that the Central Wakf 
Council will be there to act as a unifying force 
for wakfs throughout   the  country. 

One last word and I am done. The question 
was raised about the composition and 
character of the State Boards and the Wakf 
Council. They will include representative 
persons like my hon. friends here, and in 
every community, I am sure, there are men of 
goodwill, men of character, men of integrity, 
and the character of any body will depend 
upon the quality of its members. It shall be 
our endeavour to see that we get the most 
eminent and most respectable persons to be 
members of these Boards and this Council. 
We hope that with their help and co-operation 
these wakfs will not only serve the Muslim 
community, but they will also be able to serve 
the larger interests of the nation and act as a 
great integrating force among the different 
communities of India. 

SHRI SYED AHMAD: I just wanted to ask 
one question to make it clear; excuse me, I 
wanted to know from my hon. friend the 
Minister in-charge of this Bill whether the 
corpus of a wakf-alal-aulad is covered by the 
definition of Wakf. 

SHRI HUMAYUN KABIR: It is because, if 
you will read it again .   .   . 

SHRI SYED AHMAD:  Corpus. 
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SHRI HUMAYUN KABIR: If you will read 

it again, you will find it in the Act. I have 
answered the point but I will repeat it again. 
Even in the 1954 Act wakf includes a wakf-
alal-aulad to the extent to which the property 
is dedicated for any purpose recognised by 
Muslim law as pious. religiou3 or charitable, 
and if in certain cases looking after the 
interests of a family is recognised as a 
religious or charitable purpose, well, they are 
covered by this clause. 

SHRI SYED AHMAD: It is not clear; that is 
why I wanted that it should be made clear. 
Who is going to  interpret  it. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : That will do. The question is: 

"That the Bill further to amend the Wakf 
Act, 1954, as passed by the Lok Sabha. be 
taken into consideration." 
The motion was adopted. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : We shall now take up the clause 
by clause consideration of the Bill. 

Clauses 2  to 24 and    the     Schedule were 
added to the Bill. 

Clause 1, the Enacting Formula and the 
Title were added to the Bill. 

SHRI HUMAYUN KABIR:   I move: 

"That the Bill be passed." The 

motion was adopted. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : I am very grateful to the hon. 
Members for staying a little longer. The 
House stands adjourned for lunch and we 
shall reassemble at 2.45 in  the afternoon. 

The     House   adjourned  for lunch 
at thirteen minutes past two  of the     
clock till forty-five minutes  past  two  
of  the   ' clock. 

The House reassembled after lun*h at forty-
five minutes past two of the clock, the VICE-
CHAIRMAN (SHRI M.P. BHARGAVA):   in  the  
Chair. 

ALLOTMENT OF TIME FOR BUSINESS 
FOR THE REMAINING PART OF THE 

CURRENT SESSION 

THE VICE-CHAIRMAN (SHRI M. p. 
BHARGAVA): I have to inform Members that 
the Business Advisory Committee at its 
meeting held today has recommended 
allocation of time for Government and other 
business during the remaining part of the 
current session of the Rajya Sabha as follows: 

GOVERNMENT BUSINESS 
Time allot-

ted firs. 
mts. 

i. The Companies (Amendment) 
Bill, 1964, as passed by Lok 
Sabha .... 1   00 

2. The Legal Tender (Inscribed 
Notes) Bill, 1964, as passed 
by the Lok Sabha       .        . 1   00 

3. The Appropriation (No. 5) 
Bill, 1964, as passed by the 
Lok Sabha ... 1    30 

4. The High ourt Judges (Con 
ditions of Service) Amend 
ment Bill, 1964, as passed by 
the Lok Sabha    ... 1   00 

5. The Representation of the 
People (Amendment) Bill, 
1964, as passed by the   Lok 
Sabha .... 1    00 

6. Discussion on die Resolution ~] 
approving the Proclamation | 
issued by the President under | 
article 356 of the Constitution | 
in relation to the State of | 
Kerala on Wednesday, the   
30th September, 1964, and   . | 

I     One daw 
7. The Kerala State Le; Mature I 

(Delegation of Powers) Bill, | 
1964, as passed by the Lok | 
Sabha ....................................j 

8. The Direct Taxes (Amend-
ment) Bill, 1964, as passed  by 
the Lok Sabha    ... 2   00 

9. The State Bank of India 
(Amendment  Bill,  1964,    as 
passed by the Lok Sabha      . 1    30 


