
 

will be no lunch hour for today. There is time 
fixed for 4 P.M. today, for Mr. Bhupesh Gupta 
to move a motion. With the permission of the 
House and with his permission, if thai could 
be postponed till tomorrow 4 P.M. we could 
finish both the Bills to amend the 
Constitution. 

SHRI    BHUPESH    GUPTA     (West 
Bengal):  Yes. 

HON. MEMBERS: Yes, yes. 

THE   CONSTITUTION   (FIFTEENTH 
AMENDMENT)   BILL,   1963— continued 

SHRI P. N. SAPRU (Uttar Pradesh): I was 
suggesting day before yesterday when the 
House adjourned that the age of Judges should 
be fixed at 65. It was said that as the Chief 
Justice of a High Court will not accept a 
Supreme Court Judgeship, it was desirable to 
have a difference of three years for that 
reason. My answer to that argument is that a 
Judgeship of the Supreme Court gives a 
unique opporunity to a jurist: to leave his mark 
on the case law of the country and I do not 
think that any Judge who is stepped in the 
legal tradition will care to refuse a Supreme 
Court Judgeship. If he refuses it, then he is not 
worth being a Chief Justice. 

I will come now to the question of retiring 
age which has now been' fixed at sixty-two. I 
am in favour of the age being raised to sixty-
five. I am quite agreeable to its being raised for 
the time being to sixty-two. I raise no objection 
to sixty-two being the retiring age and as the 
age 2£i being raised only to sixty-two, I do not 
think it is necessary for us to go to the extent of 
laying down that retired Judges shall not be 
permitted to practise in the Supreme Court and 
cannot be permitted to practise in courts other 
than the courts of which they were members. 

I would not make them ineligible for quasi-
judicial appointments. I think it is undesirable 
that they should be appointed to executive 
posts. I do not think they should be appointed 
as Ambassadors or as Governors of States. 

Then I would like to say—and I want to co-
operate with you in finishing this matter 
quickly—that the determination of the 
question of the age of a Judge is most 
important. The age should be fixed at the time 
of his appointment and there should be no 
interference with that age thereafter. As there 
are certain cases, as circumstances have arisen 
which make it necessary or desirable for us to 
interfere, I have suggested a via media. I have 
suggested that the matter of age should be 
decided by a board consisting of three Sup-
reme Court Judges. I would not leave it to the 
sole discretion of the Chief Justice. I would 
not make the Chief Justice the sole adviser of 
the President in this matter. The age of the 
Chief Justice himself may be in question. 

I would like to say one or two words about 
article 311. That article is more happily 
phrased than it was before. I think it will 
provide for a more acceptable procedure. If 
principles of natural justice had been borne in 
mind in "framing the new clause which will 
substitute article 311 and though a second 
opportunity has not been provided in the sense 
that the Supreme Court contemplates it, it 
carries in spirit and in letter the observations of 
the Judicial Committee of the Privy Council in 
such case. The second opportunity will be 
limited to representation regarding the 
punishment to be meted out to the person 
concerned on the evidence adduced before the 
tribunal. I suppose all the principles of natural 
justice will be respected and the person 
concerned will be charge-sheeted and 
opportunity will be given to him to adduce 
evidence and there is no reason, therefore, to 
deplore the disappearance of article 311 in its 
original form. 
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I would like to say a word about vacations. 

The House will remember that I spoke 
strongly in this House against the curtailment 
of vacations and interference of the executive 
with the vacations of High Courts. My view 
was not accepted by the House then and I do 
not think it necessary to reagitate the matter. I, 
therefore, raise no abjection to the word 
"organisation" including vacations. 

I would like to say a    word about article 
226.    Under this     article,  the only  court   
which  could      deal   with cases relating to 
the Central Government  matters   was   the  
Punjab  High Court.    It was a ridiculous 
interpretation, if I may say so with all respect,  
which  the Supreme Court had put  upon     
article     226.    I     had  to consider  the  
scope  of  article  226  in another  capacity and  
I    pointed out that  we  were  a  federal 
Government or   a   quasi-federal   
Government   and in a quasi-federal 
Government where you  have  two parallel  
Governments, you     cannot say that Delhi     
as the capital  of India  is     like     the  head-
quarters of any corporation or of any 
company.    The Union Government is, like  
God,  all-pervading  and,     therefore,  I  had  
said  that tout that  view was   not  accepted  
by  the     Supreme Court and I am glad that 
that meaning has been made clear by the new 
amendment to article 226. 

Before I conclude, I would like to say a 
word about the pensions payable to the 
Judges. I think their pension rules need to be 
revised; their pensions need to be liberalised. 
We must get the best talent available, so as to 
attract the best talent available for our future 
Judges. They have to perform some very 
heavy responsibilities and the liberty of the 
subject has, I hope, meaning in the life of a 
democratic Community and, therefore, it is 
essential that our High Court Judges should 
get adequate pensions. I say nothing about 
their salaries because I know that we are a 
poor country and we cannot afford to pay our 
High Court Judges 

at the rates at which they are paid in England. 
In England a High Court Judge gets a salary 
of £8,000 a year but we cannot do that. They 
have to be content with the salaries that they 
get and only the pensions need to be revised. 

Thank you very much. 

SHRI G. S. PATHAK (Uttar Pradesh): 
Madam Deputy Chairman, I pay a tribute to 
the Joint Committee whose report is very 
instructive and contains dissenting opinions 
which I consider very valuable. But I have to 
make some observations because this Bill 
raises some vital issues of constitutional 
importance. This Bill has naturally created 
grave doubts in the public mind with regard to 
the advisability of some of its provisions and I 
feel that I owe it to the rule of law and to the 
profession to which I belong and which I have 
served for about 45 years and to this Parlia-
ment that I should freely and frankly express 
my views and the doubts raised in the public 
mind so that the Government may be in a 
position to remove those  doubts. 

Madam Deputy Chairman, there is first the 
question of the determination of the age of 
Supreme Court Judges. So far no Supreme Court 
Judge has raised any dispute about his age and I 
have got a genuine belief, knowing the Supreme 
Court Judges as I do, that there shall never be a 
dispute with regard to the age of any Supreme 
Court Judge. I feel that when future 
appointments are made the Government will take 
ample care to have sufficient proof of age. If they 
care they can put down the age in the warrant of 
appointment or they can have a declaration or 
even an agreement. The question then is, why put 
an unnecessary provision in this constitutional 
amendment. We ' know that our Constitution has 
been the subject of study throughout the world 
among the jurists and international organisations 
and they will get the impression that after 30 
many years of independence some questions 
have been raised about the 
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age of the Judges which required constitutional 
amendment. That will cast a reflection upon 
the dignity of the judiciary. If we find that 
there is only just a stray case or two in which 
the question of the age of the Judge is 
involved—in no case the question of the age of 
a Judge of the Supreme Court is involved—
will it then be necessary to amend the 
Constitution? When there is no case about a 
Supreme Court Judge and no circumstance has 
arisen which calls for an amendment of the 
Constitution, we must not do anything against 
public feeling—I am voicing the public feeling 
here—which may even remotely cast a 
reflection upon the dignity of our Judges. 

Now, Madam Deputy Chairman, the 
provision regarding the determination of the 
age of High Court Judges is still more 
important and I believe that that deserves our 
very careful consideration. Now, the provision 
in this Bill is that the President shall decide in 
consultation with the Chief Justice. The judge 
in this dispute between the executive and a 
Judge will be the head of the State, will be the 
head of the executive, and the Chief Justice 
comes in only as a consultant. Now, this 
question of age is, what we call, a justiciable 
question. It is like the question of 
misbehaviour or the question of incapacity of 
a Judge. In other words this is a question 
which will depend upon the determination of a 
dispute on an appraisement of evidence 
produced before •the person deciding. 
Therefore, it is like a question of misbehaviour 
or incapacity of a Judge. Now, since the year 
1700 in England there have been three 
principles recognised, which have not been 
departed from in any civilised country, and in 
particular in any democracy, and which assure 
the independence of the judiciary and it is 
acknowledged on all hands that the 
independence of the judiciary is an essential 
condition of democracy. These three principles    
are, tenure    'during good 

behaviour',  not 'during     pleasure* as in the 
case of civil servants, i.e.    so long as the Judge 
has good behaviour no  one  has  got  a     right 
to remove him.    The second is, fixity of salary, 
and fixation of allowances by Parliament, not 
by  - the     executive.    The third principle is, 
no interference by the executive at any stage 
and if the Judge   has   to   be     removed   on  
any ground then it must be the    Parliament 
sitting as a court which has got to decide     this    
question,    not    the executive.    And in such a 
case    the Parliament functions as a court,     as 
a judicial  body,  and  it is  the    duty of 
Parliament  to  hear  the  Judge  in the exercise 
of this judicial function. Now,  this has been 
incorporated    in our Constitution in article 124 
and if we  bear in mind  the    constitutional 
history of the appointment of Judges we will 
find that in cases where Parliament is 
functioning it is only after a judicial  
determination by     Parliament on this question 
of misbehaviour or incapacity in    the presence 
of the Judge that a formal order would be 
passed by the Head  of     the     State. Nowhere 
has the head of    a    State acted as a judge    in    
person.    The Constitution has  entrusted  the 
question ' of the  decision of disputes between  
a private  party  and the  State to the judiciary 
and the question then arises whether this Bill 
has departed from  this principle.    If this Bill 
has departed   from   this     principle,   then an 
inconsistency has been introduced and while in 
article 124 the question of a justiciable issue or 
a dispute has been   assigned   to     Parliament,     
the question of age, which stands on the same 
footing as a question of incapacity,  because  it 
is  a     dispute     with regard to the tenure, has 
been assigned to the executive. 

SHRI AKBAR ALI KHAN (Andhra 
Pradesh): Not of the same intensity. 

SHRI G. S. PATHAK: Well, in principle, 
intensity does not matter, if our Constitution 
is based on some principles. Whether a person 
was born on one date or another, whether he 
has committed a  default or mis- 

 

  



 

[Shri G. S. Pathak.] 
conduct, whether he is incapacitated 
or not, these are all questions of fact. 
These questions depend on evidence 
and you cannot distinguish between 
these questions so that Parliament 
can decide one set of questions and 
not the other. Now, this is a matter 
which deserves serious consideration. 
This is What the public outside say. 
Since 1700 any dispute regarding the 
tenure of a Judge has never been 
decided by the executive. Shall we, 
the biggest democracy in the world, 
be the first to depart from that princi 
ple? When we had no Parliament in 
this country, it was always the 
Judges who decided a question bet 
ween a Judge and the State. When 
Parliament came into existence, we 
adopted the principle of the British 
Constitution, and this principle is in 
force in many democracies in the 
world. I have examined many Cons 
titutions. Therefore, the question 
is whether this is a proper provi 
sion. First, as regards consultation 
of the Chief Justice. Now, the roles 
are reversed. Ordinarily, when the 
executive is in need of a judicial 
decision on any matter in dispute, 
the executive takes the help of the 
judiciary. Here,     the     President 
decides. The Chief Justice merely becomes a 
consultant. It is true that under the 
Constitution the Chief Justice is consulted but 
that is on an executive matter. Where there is 
a question of the appointment of a Judge, it is 
an executive function of the President. The 
Chief Justice is consulted there because the 
Chief Justice knows the members of the Bar. 
He is able to say who is fit to be appointed. 
But that is entirely an executive function. Is 
there any provision in our Constitution which 
lays down that a judicial function will be 
exercised by the executive, while the head of 
the judiciary shall be a mere consultant? Now, 
how will he be able to give consultation or 
advice? Will he be able to give consultation or 
advice in a disputed matter without hearing 
the parties concerned? In fifteen cases, there 
has been no dispute and 

they have been settled amicably. But ii there is 
a dispute, will it not embarrass the Chief 
Justice if he decides the dispute ex prate, 
without hearing the particular Judge? And if 
he hears the matter in the presence of that 
Judge, are there not two parallel judicial 
proceedings, one before the President and the 
other before the Chief Justice, and the Chief-
Justice, the head of the judiciary, is. merely 
acting as an aid to the President? Now, this is a 
very odd situation which is presented by this 
provision in the Bill. 

So far as the President is concerned, will he 
decide the matter in his individual judgment, 
according to this Bill, or will he decide this 
matter on the advice of the Prime Minister? 

SHRI K. SANTHANAM    (Madras): There 
is no individual judgment. 

SHRI G. ®. PATHAK: That is the point. As 
my friend, Mr. Santhanam, points out, there is 
no individual judgment under the Constitution, 
because it will be a retrograde step. There was 
individual judgment in relation to certain 
matters under the Government of India Act. 
When the President became the constitutional 
head, there was no question of any individual 
judgment. Then, the question is: Who will 
decide? It will be some Minister—the Prime 
Minister or the Home Minister. The question 
then will be: Will it not embarrass the Home 
Minister to decide a dispute between the Judge 
and the executive himself or will he assign it 
to his Secretary? Then, what will happen to the 
dignity of the judiciary if the Judge stands as a 
suppliant before the Secretary in the matter of 
the dispute between him and the executive? 
Even the Prime Minister would not like a 
Judge standing before him as a suppliant in a 
dispute between him and the Prime Minister's 
Cabinet. Now, this is the situation which is 
created by this Bill. The point, therefore, is 
that for the reason that the head of the State 
never becomes a Judge—that is the princi^ 
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pie—and for the reason that the executive is a 
party to this dispute and further for the reason 
that the Constitution has assigned the decision 
of all disputes to Judges—not to the 
executive—the question of age of a Judge 
cannot be assigned to the executive. These are 
matters which are discussed outside this 
House and the question, therefore, is whether 
this Bill requires reconsideration. 

Now, it is no coincidence that you find 
nowhere in any Constitution such a provision 
relating to the determination of the age of 
Judges by the executive or by anybody else. 
These are matters of detail. These are not 
matters which can find an appropriate place in 
the Constitution. The result of this will be that 
while under article 124 Parliament is the body 
which may decide a dispute between a Judge 
and the executive, here the head of the 
executive will be the judge. These are 
inconsistencies which, I submit with all 
respect, should not be introduced. 

Then, this is made retrospective. How many 
cases are there where such a dispute has 
arisen? I do not want to refer to any particular 
case; but any decision arrived at by us here will 
affect a pending case. That is the position 
resulting from making it retrospective. One 
would feel that if you adopt the procedure of 
ascertaining the age at the time of appointment 
and leaving it there, no difficulty will arise. 
Now, there is this writ of quo warranto, to 
which I must make a reference, which makes it 
absolutely unnecessary to introduce any 
change in the Constitution. That writ means 
that anyone who is not entitled to fill an office 
is required to prove that he is so entitled, if he 
has passed the correct age, the court can call 
upon him to show that he has not passed it. 
Now, this provision is there in article 226 of 
the Constitution and that is an ample provision. 
All that is said against this is that the 
proceedings there will attract public notice. 
The Judge  will  be  cross-examined.    There 
will 

be discussion. Now, can that not be solved by 
a mere procedural provision that the 
proceedings shall be held in camera? Both the 
Supreme Court and the High Courts are 
entitled to make rules for having trials in 
camera. If the trials are held in camera, then 
the judiciary will decide the dispute without 
attracting public notice. And this objection 
which is said to be the reason for the 
enactment of this arnenument of the 
Constitution, I submit, appears to be an 
illusory objection. Then we come to to point 
that there is nonnecessity for making such a 
provision and if there is no necessity for mak-
ing such a provision, then to provide against 
one or two cases, you do not change your 
Constitution, particularly when you introduce 
some principles which are in conflict with the 
principles adopted by the Constitution-makers. 
Therefore, this matter should be left, as Dr. 
Sapru, said, to the judiciary. There may be a 
board, there may be other methods provided. 
That is a mere procedural thing but the matter 
of the judiciary can. never be assigned to the 
executive. That is the public view. 

Then, it is said there is uncertainty in the 
court's decision or judgments-There is no 
question of any judgments, if by one writ of 
quo warranto-the matter is decided by the 
High Court; that will be the final decision. 
And people prefer—the Government itself 
prefers—the judgment, of the courts to the 
judgment of the executive. Therefore, this 
question of uncertainty, I submit, is not a rele-
vant question. 

Then a very important question must be 
considered, namely, this: Do you see anything 
in this Bill which abrogates the writ of quo 
warranto Do you see anything in this Bill 
which says that no suit can be filed? If that is 
so, then you are amending the Constitution 
keeping intact the ordinary provisions of law, 
quo warranto and civil suits and what would 
be the result of the introduction of this 
provision when ordinary remedies are still 
available?    You do- 
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[Shri G. S. Pathak.] not want ordinary 
remedies. But they are still available; they 
may be resorted to. Therefore, the result 
is that in some matters the judiciary will • 
decide and in other matters, the -
executive will decide. 

About this age of 65 or 62, what I 
would say is, this. I was a member of the 
Law Commission. I still stick to the view 
that there should be no disparity between 
the age fixed for the High Court Judges 
and the age fixed for the Supreme Court 
Judges. 'The climate is the same, the 
conditions are the same. And all the evils 
which may be pointed out in connection 
with this matter will be avoided, if you fix 
the age at 65. Then there will be no 
expectation of jobs at the age of 62; then 
there will be no competition between 
retired Judges and the younger mem-ibers 
of the Bar. 

One word on the question of 
compensatory allowance. If this principle 
is adopted, the result will be that out of 
two Judges in the same court one Judge 
will be getting a salary of Rs. X while the 
other will be getting a salary of Rs. X 
plus Rs. Y with such allowances. Such 
invidious distinctions are not really called 
for. 

Then, so far as clause 7 is concerned, 
that raises a question of principle. The 
principle is that it must be Parliament 
which should fix the allowances of the 
Judges, not the executive. In article 221 
and in article 125, that principle has been 
adopted. In this clause, it will be the 
executive which will determine the 
allowances. That again is a departure 
from that principle. I may be happy on 
personal considerations—although I am. 
past 65—that I can be appointed as a 
Judge under this clause, but that does not 
matter. It fixes no age-limit. 

Then, about article 311, clause (b) of 
this causes some concern— the matter is 
assigned to the subjec- 

tive discretion of the Government— 
whether it is final or it is not final. It will 
be difficult to reconcile oneself with such 
a situation. That is the public view. 

Now, lastly I submit that we    are having 
too many amendments of the 
Constitution—both private and    Gov-
ernment   Bills   are  introduced.    And we 
are forgetting that there is a concept  of  
amendment  of  the  Constitution   itself.     
Unless      there   is   some necessity  
created  by  economic     and social  
conditions, unless there  is      a discovery   
of some  serious  amission and unless 
some territories have to be incorporated, 
you cannot amend    the Constitution.    
But are you going    to amend the 
Constitution simply because there are one 
or two stray cases found in the country 
which have to be met? That is a matter of 
principle, and the submission is that      the 
fundamental principle that the executive  
should not interfere with anything 
connected with the judiciary   should not 
be sacrificed to any    matter of 
convenience.    And there   are,  therefore    
these    inherent limitations   on   the     
question   of  the amendment of the    
Constitution,    inherent limitations 
imposed by the very fact that the 
Constitution is permanent in  character   
and  therefore  we must exercise self-
restraint in this   matter. Otherwise,  toe  
result      will  be  that there will be a 
danger of upsetting the scheme of our 
Constitution, a danger of making some 
parts of the      Constitution inconsistent 
with the    other parts.   Thank you. 

SHBI A. D. MANI (Madhya Pra-desn): 
Madam Deputy Chairman, I should like 
to say that I have apprehensions about 
some clauses of the Bill, particularly the 
clause relating to the President being 
given the power to determine the age of a 
Judge in consultation with the Chief 
Justice of India. We are all aware that this 
particular amendment under clauses 2 and 
4 relates to a recent case in which a Judge 
of the High Court had to resort to legal 
proceedings to determine his age. I do not 
think that it will increase the prestige of 
the judiciary 
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if the President of India is given the power as 
executive head to determine the age of a Judge. 
In a matter of this kind, it is very easy for the 
President to state in the warrant of appointment 
that the age of the Judge has been fixed as such 
and such with the consent of the Judge, because 
there will be some correspondence between ' 
the President and the Judge concerned 
regarding his own age, and the age can be fixed 
by common consent in the warrant of 
appointment. This should have been the 
procedure that should have been adopted by the 
Government and the Government should not 
have brought forward a Bill giving the 
President the power to determine the age of a 
Judge. 

Madam, I would like to refer to clause 5 of 
the Bill relating to the transfer of Judges from 
one court to another. The Home Minister is 
here and I should like to point out to him that 
one of the methods by which we can promote 
the forces of integration to work fully is to 
transfer the Judges of one High Court to 
another High Court. It should be made a 
condition of the appointment of the High 
Court Judge that he should be willing to serve 
in another High Court if he is asked to do so. I 
do not see any reason for the Government or 
for Parliament .   .   . 

SHRI AKBAR ALI KHAN: Under the 
British Constitution, he can be transferred but 
the convention has been not to transfer 
without consent. 

SHRI A. D. MANI: I understand that in 
some States the Governments have objected to 
such a transfer. I would like to request the 
Home Minister when he replies to the debate, 
to throw some light on the matter. In any case, 
if this country is to be united, if the forces of 
integration are to be strengthened, these 
transfers should be in the course of things, and 
it should be one of the conditions of 
appointment of a Judge that he should be 
willing to be transferred if the President so 
desires, and I do not see any reason why any 
compensatory allowance should be given to a     
Judge 

who is transferred. I have listened to the 
arguments and I have read the arguments put 
forward in the other House in defence of the 
provision. It may be that the Judge may have 
to keep two establishments but it is purely a 
personal matter. When a Judge is transferred, 
he is expected to take his family with him and 
not maintain two establishments. Madam, 
therefore I do not support the proposals con-
tained in this clause relating to the transfer of 
Judges with their previous consent. 

Madam, regarding the age of the Judge, 
which has been fixed at sixty-two years in this 
Bill, I may point out that, when the 
Constitution was being drafted, the Judges of 
the Federal Court, at that time, recommended 
that the age of the Supreme Court Judges 
should be fixed at sixty-eight years, and those 
of the High Court at sixty-five years. Now, I 
do not want to touch on a delicate matter but I 
understand that on account of ill health some 
Judges are not functioning at all. I do not want 
to go into the details of the cases but, if there 
are cases where Judges of High Courts are not 
functioning on account of ill health and are 
bein? kept in office somehow or the other with 
the help of the Chief Justice of the High Court 
concerned, it is not a state of affairs over 
which we can feel very happy. Men get very 
old at the age of sixty-five years, but if sixty-
five is fixed as the age for retirement of a 
Supreme Court Judge, it is only fair that 
Judges of the High Court also should be 
allowed to retire at sixty-five so that there is 
no competition for jobs among retired Judges 
for posts, like Chairmen of Commissions, 
Vice-Chancellors of Universities, and the like. 
I should also like to suggest that in 
consideration of our raising the age of High 
Court Judges, the High Court Judges should be 
prohibited from practising in any court of the 
country including the Supreme Court. I believe 
that the Supreme Court Bar today has got a 
surplus, more or less, of retired Judges of High 
Courts and retired Chief Justices of High 
Courts, and this has 



 

[Shri A. D. Mani.] prevented juniors in the 
profession from coming up in their calling and 
strengthening their practice. In the interests of 
allowing the junior members of the profession 
to improve their prospects, High Court Judges 
should not be permitted to practise after their 
retirement, and it may be that, for enabling 
them to lead a life of happy retirement, we 
may have to increase the pensions of Judges, 
but this is a sacrifice that has got to be made. 

Madam, I should like to refer to this 
controversial clause of the Bill, clause 10, 
regarding amendment of article 311. I have 
gone through the article, as it was in the 
Constitution, and the amendment which has 
been proposed and I must say that in some 
respects there is an improvement over the' 
existing article 311, and in some respects the 
position is unsatisfactory. If the House would 
refer to article 311, as it was, there is no 
reference to the word 'inquiry'. There a person 
is given a reasonable opportunity of showing 
cause why a penalty should not be inflicted on 
him, but there is no reference to the word 
'inquiry' there. 

SHRI B. D. KHOBARAGADE: (Maha-
rashtra): But this article has been interpreted 
by the High Court and the Supreme Court to 
the. effect that an 'inquiry' should be held. 

SHRI A. D. MANI: Yes, it has been, but in 
this Bill the word 'inquiry' occurs for the first 
time, and wherever the word 'inquiry' occurs, 
it must be a fair inquiry. It must be an inquiry 
determined by considerations of natural 
justice. There have been a number of 
judgments of the Supreme Court, Labour 
Tribunals, and the like, which have said that 
when the word 'inquiry' is mentioned, it i-s 
always a fair inquiry, where the other party is 
given a reasonable opportunity to rebut the 
charge and to produce evidence in support of 
its case. While this has been an improvement, 
I am not able to understand why the Law 
Minister insisted in the other    House 

that this sub-clause should be inserted in 
clause 10 reading in part— 

"but only on the basis of the evidence 
adduced during such inquiry". 

Now, it may be that when a person wants to 
appeal against a penalty which is proposed, he 
may try to bring into his representation the 
services that he has rendered to the State in 
various directions. For example, if an officer 
in N.E.F.A. had been on hazardous opei-ations 
during the recent Chinese aggression and he 
has rendered meritorious services and subse-
quently, some years hence, he is caught on 
some charge and the Government proposes to 
penalise him, he may recount the services he 
has rendered to the Government in the 
N.E.F.A. operations. Now, why should the 
Government stand in the way of an officer 
bringing into his representation all materials 
which, in the opinion of the officer, afford the 
extenuating circumstances of his case? In the 
amendment which I have tabled I have sought 
to delete those portions dealing with this 
matter and I have suggested that the phrase— 

"but only on the basis of the evidence 
adduced during such inquiry." 

should be deleted, since Government has 
accepted the position that there should be a 
fair inquiry and that after the inquiry is over, 
the officer should have an opportunity of 
appealing against the penalty proposed. It will 
be fair for Government to drop out this phrase 
altogether. I would like government 
particularly to bear this in mind because a 
certain measure of feeling has gone abroad 
that this restrictive provision would prevent an 
officer from making an appropriate repre-
sentation to  Government. 

Madam, I have also moved an amendment 
in regard to article 311 wherein I have 
suggested that even in cases where a person is 
sought to be removed from service or reduced     
in 
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rank, and where it is not practicable to hold an 
inquiry, the President may nave the power( in 
the interests of the security of the State, to 
refuse the officer concerned a reasonable 
opportunity to clear himself in an inquiry, but 
then, before reaching such a conclusion he 
should consult the Attorney-General on the 
case. Now, iviaaam. I have gone through the 
proceedings relating to this article when this 
matter was discussed in the Constituent 
Assembly. There were a number of Members 
who protested against the provision, as it 
stands in the Constitution before this Bill was 
hrought before the Legislature for con-
sideration. Mr. Naziruddin Ahmad, speaking 
in the Constituent Assembly en 8th 
September, 1949, said: 

"I think no purpose will be gained by 
introducing this imposing expression 
'security of the State'. At this expression 
everyone will jump arid cry out—'security 
of State, security of State, security of State'. 
I submit that if the security of India  would 
be seriously affected by giving an officer 
opportunity to show cause, if the security of 
India is based on 1his, I think there is no 
security in India; India must be dangerously 
insecure if her security is based upon a 
refusal to give an opportunity to 'an humble 
officer. What happenr, in such cases is that 
men are dismissed by higher officers, on 
insufficient cause, sometimes on bias and 
not always with a sense of impartiality." 

Thus there was considerable opposition to the 
article as it was adopted by the Constituent 
Assembly. 

Dr. Ambedkar, replying to the debate, said 
that the officer concerned Tiad the right to 
appeal to the Union Public Service 
Commission if a penalty of this kind was 
sought to be imposed. What I have said in my 
amendment is that before Government takes 
action on this matter the papers shall be placed 
before the Attorney-General for his 
consideration. The Attorney-General has 
become a far more effective  officer  now,  on  
account  of  pre- 

sent circumstances, than in the past. He is 
being consulted on the Compulsory Deposit 
Scheme Bill. He is being consulted on the 
Serajuddin case. So, the Attorney-General is 
fulfilling all the functions necessary for his 
office, and which are contemplated in the 
Constitution, and a<j a measure of safeguard 
for persons who may be dismissed under 
article 311, I would suggest that the President 
shall place the matter before the Attorney-
General and take his advice. He need not be 
bound by his advice, but there must be some 
judicial scrutiny at some stage, and this is a 
measure of protection which the Government 
servants who are loyally serving the Indian 
Republic deserve and I hope Government will 
accept my amendment. 

Thank you. 

SHRI SANTOSH KUMAR BASU (West 
Bengal): Madam Deputy Chairman, as a 
Member of the Joint Select Committee to 
which this Bill was referred for consideration, 
I accord my support generally to this Bill as 
has been reported on by the Joint Select 
Ccmmittee and as passed by Lok Sabha. But 
there are certain very important provisions in 
this Bill with which, even at this stage, I will 
express my disagreement. 

The whole underlying idea is that there must 
be some machinery for determining the age of 
a Judge in case of any doubt or difficulty. 
Now that is the one supreme consideration 
which had to be taken into account by the 
sponsors of the Bill and by the Joint Select 
Committee. The idea which I t had the honour 
to sponsor before the Joint Select Committee 
was that at the time of the appointment of the 
Judge the final determination of his age 
should be made and that should be stated in 
his warrant of appointment and that statement 
should be considered to be final for all 
purposes. If that amendment had been 
accepted—I 12 NOON am not disclosing any 
secret as to what transpired in the Select 
Committee—and had  not been 
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[Shri Santosh Kumar Basu.] defeated by a 
very, very narrow majority, we would have 
been in a much better position with regard to 
the future appointment of Judges than we are 
today, because if the warrant of appointment 
contained a statement as regards the age of the 
Judge at the time of hia appointment, there 
would have been a provision, effective and 
conclusive, for automatic determination of the 
age at any stage thereafter whenever such a 
question might arise for consideration. 
Unfortunately, that view did not find favour 
with the majority in the Select Committee as it 
was constituted on that particular day. But I 
find from the notes of dissent that 
considerable support has been extended to this 
idea by Members of both the Houses who 
came to sit on the Select Committee. It was a 
great opportunity which has been thrown away 
for settling this question once and for all. So 
far as the future incumbents of this exalted 
office are concerned, that has not been done. 
Now, what has been done is that the question 
of age, whenever any doubt or difficulty 
arises, should be determined by the President. 
But the Select Committee has made a very 
important addition by providing "after 
consultation with the Chief Justice of India". 

Now, my esteemed friend, Mr. Pathak, has 
contended that that gives no safeguard that the 
independence of the judiciary will be 
maintained, and also that it is humiliating for 
a Judge, so far as the principles of democracy 
are concerned, that the executive should have 
any hand whatsoever in the matter of 
determining the age of the Judge. If we look 
to the practice which prevails now, it is the 
Chief Justice of India who is consulted In 
such matters. But there is no provision 
anywhere in the Constitution for any such 
procedure. 

The Select Committee has gone one step 
further and have provided that the Chief 
Justice of India must be consulted in each 
case. And if the Chief Justice of India is 
consulted,    I 

do not think that in any case of doubt 
whatsoever the Government or the President 
will go back upon that advice of the Chief 
Justice and arrive at a decision of their own 
contrary to the decision of the Chief Justice. 

Madam, consultation with the Chief Justice 
means that the enquiry will have to be held by 
the Chief Justice. In fact, in the Bill as it was 
introduced in the Lok Sabha originally, there 
was no such procedure. But two kinds of 
enquiries were envisaged, one by the 
executive and one by the Chief Justice. At 
present it is only one enquiry which. is 
envisaged by the provision, namely, an 
enquiry by the Chief Justice, and. the result of 
that enquiry will be placed before the 
President, and his determination of the age 
cannot be contrary to the decision by the Chiet 
Justice of India. 

Incidentally, Madam, this procedure is 
exactly the procedure which is laid down for 
the appointment of a Judge, namely, "the 
President after consultation with the Chief 
Justice of India shall appoint a Judge". This 
formula is used there in the relevant article as 
regards appointments and has been repeated in 
this Bill, namely "the President, after 
consultation with the Chief Justice of India, 
shall determine the age". I am not very happy 
with regard to this provision. But havins 
regard to the fact that something has got to be 
done now which would bring about a speedy 
determination, away from the public *gaze, 
without any opportunity being given to the 
public to question the evidence of the Judge in 
any way whatsoever, and without any 'oppor-
tunity being given to the lowest civil court in 
the country to pronounce upon the veracity of 
a Judge so far is the question of his age is 
concerned, this i* the only possible alternative 
which could have been adopted by the Select 
Committee and the Lok Sabha. 

My esteemed friend, Mr. Pathak. has said 
that there would be only one or two cases 
which might arise and which might be 
disposed of by qno warranto proceedings     in     
the     High     Court. 
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Madam Deputy Chairman, it is not a question 
of only one or two cases to be disposed of by 
quo warranto proceedings. Each and every 
litigant may desire to question an adverse 
judgment passed by a High Court Judge. He 
may, in some cases, like to go ta> the 
Munsif's court and raise the question there by 
way of a declaratory suit that that decision is 
wrong, ultra vires, because the Judge has ex-
ceeded his age limit, and any Munsif may be 
called upon to decide whether the Judge has 
exceeded his age limit or not and whether on 
that ground his decision is absolutely ultra 
vires. 

SHRI BHUPESH GUPTA (West Bengal): 
But then the burden of proof will fall ton the 
person. 

SHRI SANTOSH KUMAR BASU: Yes, it 
will fall upon the person concerned who is 
challenging that decision. But that is a 
question of procedure and that is a question of 
the law of evidence. It brings down the ques-
tion of the Judge's age to the same category as 
any other petty point of fact which is raised in 
the court of a Munsif. Undoubtedly, the 
burden will be upon him. 

SHRI BHUPESH GUPTA: But this thing 
against him remains. 

SHRI SANTOSH KUMAR BASU: It does 
not remain. That is the next point that I am 
coming to. That is the point which Mr. Pathak 
raised that the same thing remains, that the 
right to sue is not taken away of this Bill. I am 
coming to that immediately because that is a 
moot point which has got to be considered. 
Even after providing for determination of the 
age by the President after consultation with 
the Chief Justice tof India, if the same 
position remains, namely, that any litigant can 
go to a court and re-open 

the question, then nothing is gained by this 
Bill. ,T entirely agree. But that is not the 
position. I at once go to the provisions of the 
Bill to show that that is not the position. 

What is the position in the Bill? Clause (3) 
of article 217 of the Constitution says: — 

"If any question arises as to the age of a 
Judge of a High Court, the question shall be 
decided by the President after consultation 
with the Chief Justice of .India and the deci-
sion of the President shall be final." 

Therefore, it cannot be raised by any one in 
any court whatsoever after the decision has 
been given. 

SHRI BHUPESH GUPTA: That is all right. 
I understand it. But before the question has 
arisen, it may be that the person has gone, as 
you rightly said, to a civil court saying that the 
judgment was wrong because the Judge gave 
it while exceeding his age limit. Only after the 
matter has been referred to him and the 
President has given his decision, the decision 
is final, ,1 agree. But as it is, when he goes to 
a court of law, the President has to be brought 
in. But suppose it is stated in the warrant tof 
appointment. Then the same thing will arise. 
The court will refer to the warrant of 
appointment and find out as to what age is 
given and on the basis of that the court will 
decide whether the dispute is right or wrong. 
In any case as long as you keep it open for a 
person to question it in a court of law, he can 
go and question it and then the question arises 
how the matter will be finally finished. 

SHRI SANTOSH KUMAR BASU: I follow 
what the h'on. Member means. The warrant of 
appointment would contain the age but that has 
not been provided in the Bill. But so far as the 
determination of the age by the President, after 
consultation with the Chief Justice of India, is 
concerned, it has been provided that that would 
be quite final.   But as has been referred to by • 
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[Shri Santosh Kumar Basu.]  my hon. 
friend, Mr. Bhupesh Gupta, suppose a plaintiff 
goes to the court of a Munsif questioning the 
age of a particular Judge when he gave a deci-
sion against him because the decision is 
adverse to him, well, as soon as the President 
makes a determination of his age, that litigation 
would be quashed at once. But if it is pending, 
or it is in the appellate stage, the decision of 
the President will have to be given its proper 
place in the determination of this question and 
the whole litigation will have to be controlled 
by that decision of the President. Therefore, 
this decision, when it becomes final, becomes 
final for all purposes and any pending litigation 
will have to be controlled and governed by the 
decision made by the President, whether it is 
post facto decision after the institution of the 
proceedings or during the pendency of the 
proceedings. Therefore, there will be no 
difficulty and .3 am sure the Government will 
take the earliest possible opportunity of coming 
to a decision in such matters as soon as doubts 
and difficulties arise with regard to a Judge's 
age. 

Now, we have to Consider and decide 
between two alternatives, whether we should 
allow this question to be justiciable in a court of 
law, whether we should allow a Judge or a liti-
gant to raise all the dust and din in the court and 
all the indignity that attaches to a Judge who 
has gone as a suppliant before a court of law of 
the lowest local jurisdiction for the 
determination of the question of fact which 
cannot be determined in quo warranto 
proceedings. Quo warranto and writ 
proceedings in High Courts will not apply for 
obtaining a decision on a question of fact. Any 
litigant who wants a determination of the age 
has to go to a civil court of the lowest 
jurisdiction in a declaratory suit. Therefore, you 
cannot avoid the contingency of a court of law 
challenging the veracity of a Judge either in his 
'own court where he is functioning as a Judge or 
in a court of the lowest jurisdiction. Between 
this • lalternative and the  other  alternative 

of consultation with the Chief Justica of India 
and determination by the President thereafter, 
this House has to decide. I submit that by no 
manner of means can it be considered that the 
first one is a better alternative to the one that 
has been proposed in this Bill. 

Shri Pathak says that the question of age is 
justiciable and if the matter comes up before 
Parliament, on a question 'of misbehaviour or 
incapacity, Parliament will be a judicial body 
for determining that question. I do not think 
we could go as far as that. It is not justiciable 
in the case of proceedings before Parliament 
under article 124 and it will not be justiciable 
in the case of proceedings before the President 
after consultation with the Chief Justice. So 
the question of justiciability will not at all 
stand !n the way of this provision in the Bill 
being accepted. 

Having said that, I submit once again that 
the Government would have done well if it 
had brought up an amendment even at this 
late stage to allow a provision in the Bill that 
the age should be entered in the warrant of 
appointment and that should be final. That 
would set at rest for all time with regard to 
future incumbents this vexed question of age. 
.1 do not know why it was not done. 

As regards the Supreme Court Judges, the 
Select Committee suggested, not the 
determination by the President, not any entry 
in the warrant of appointment but that by a 
special law Parliament will determine the 
procedure for determining the age of a 
Supreme Court Judge. There is no 
justification for proclaiming to the whole 
world that there is something so 
fundamentally wrong with regard to the 
question of age of Judges of the Supreme 
Court, that Parliament itself should fix the 
procedure for the purpose and enact a law 
with regard to that. That puts an entirely 
wrong complexion upon the whole question 



 

so far as the Supreme Court Judges are 
concerned. I do riot find any justification 
whatsoever for that. 

There were some other points raised to 
which I should make a passing reference. With 
regard to the question 'of transfer of Judges, 
there is already a provision in the Constitution 
that Judges can be transferred from one High 
Court to another and a convention has grown 
up that they canriot be transferred without 
their consent. But the question of making 
some compensatory allowance available to 
them has been ra'sed by Mr. A. D. Mani. They 
will have to maintain their establishments at 
two places. That would certainly justify a 
payment of compensatory allowance. But it 
has been left to the discretion of the executive 
in each case to determine what compensatory 
allowance should be paid. ,1 raised my voice 
in the Se'oct Committee to ensure that that 
also would be provided in the Constitution 
itself and some definite formula should be 
evolved which should be applicable to all 
Judges so that no discrimination may be 
possible with regard to individual Judges 
because we want to keep the Judges as free as 
possible from individual predilections. But 
that has not been  accepted. 

As regards article 311, it provided that there 
should be notice to show cause why action 
should not be taken against a particular public 
servant after a full enquiry had been made as 
regards the facts of a particular case. That 
involved, according to some friends, two 
enquiries and the second enquiry is sought to 
be dispensed with by the provision in this Bill. 
That is not so in my submission. There were 
no> two enquiries there was only one enquiry. 
That has been held by the Supreme Court. 
That has been repeated by the workers' repre-
sentatives themselves that there was only 'one 
enquiry. The only difference was that at the 
subsequent stage, they could demand a copy 
of the proceedings regarding the evidence and 
they 
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could make their submission as regardt 
whether they should be at all held guilty and 
as to what punishment they should be given. 
In the present Bill, it has been provided that 
no second enquiry will be held. The record 
which has already been made of the evidence 
in the case during the enquiry could be made 
available to the particular worker or public 
servant and on that he will be entitled to make 
a submission with regard to the punishment 
that is to be awarded in the case, 

I would submit that that was just what they 
were asking for, that they must have some 
opportunity 'of seeing what the record 
contained against them, how the evidence had 
been recorded and that they should be enabled 
to make their submission with regard to the 
punishment. These two have been amply 
provided for in the Bill. The rec'ord will be 
made available to them and they will be 
entitled to make a submission on the punish-
ment. Why not a second enquiry? It is because 
that would open the floodgates of a roving 
enquiry once again. They could call witnesses 
again and examine them, etc. with the result 
that the proceedings would be inordinately 
delayed and in these days when efforts are 
being made to check corruption in the public 
services, side by side with providing the 
amplest of opportunity to defend themselves, 
steps should be taken effectively and in a 
determined manner so that the proceedings 
may not be delayed and the ends of justice 
may riot be defeated. 

,1 would conclude by saying that under 
article 309 the Government can make rules to 
give effect to these provisions and such rules 
can be framed as would give effective 
protection to the public servants. These rules 
also will have a constitutional backing as they 
will be framed under article 309 of the 
Constitution. I do submit that the Home 
Minister will kindly consi-l der the necessity of 
evolving such ela-|   borate rules as early as 
possible. 
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[Shri Santosh Kumar Basu.] My final 
appeal would be that this Bill, when 
passed by this House, should be sent to 
the States as early as possible so that the 
approval of the States, if necessary, can 
be given in order that the provisions of 
this Bill raising the age of the High Court 
Judges from sixty to sixty-two can be 
made effective at the earliest possible 
date. 
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Constitution (Fifteenth Amendment) Bill. So 
far as the question of determination of the 
age of Judges is concerned, it is not in good 
taste that) any controversy should have been 
raised at all. As explained by my friend, Mr. 
Chordia, the persons who are occupying 
such high offices should not have raised any 
such controversy at least publicly and if 
there was any difference of opinion, on this 
issue it should have been settled amicably. 
Even though there have been certain cases 
of this nature I do not think that there is any 
necessity to bring forward this amending 
Bill before this House because it was 
explained by the hon. Law Minister himself 
the other day that the situation had slightly 
improved after 1958 and there had been 
fewer cases and even those cases had been 
settled amicably. Madam according to the 
provisions of this Bill the age of a Judge will 
be determined by such authority and in such 
manner as Parliament may by law provide. 
In this respect I have to submit that the age 
of a Judge should be determined on the basis 
of documents like the school certificate or 
the college transfer certificate etc., wherein 
the date of birth is mentioned. Usually we 
appoint people as Judges after they are 45 
years of age or when they are about 50 
years. If they did not question the validity of 
their date of birth up to the age of 45 or 50, 
how can we allow them to question their age 
at this time? It means that for some ulterior 
motive they want to change their date of 
birth with a view to gaining some benefits 
and this should not be allowed. If there was 
really any dispute or controversy about their 
date of birth, they should have settled it long 
before. What did they do up till the age of 45 
or 50? What, did they do before they were 
appointed a3 Judges to get their date of birth 
corrected? If we allow this procedure to be 
followed, then it will be that in some cases 
we will be doing some    favour 

SHRI B. D. KHOBARAGADE: Madam 
Deputy Chairman, I cannot support any 
of the provisions of this 
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to certain Judges. If certain favours are done 
to certain Judges, I doubt whether after their 
appointment as Judges they will be able to 
discharge their responsibilities fairly and im-
partially. Therefore, there should be no 
provision of this nature at all. The date should 
be fixed from the documents available; the 
date given in the school certificate or transfer 
certificate should be accepted. 

The second question is the one relating to the 
raising of the age of retirement. I oppose this 
provision also. It is not necessary at all to raise 
the age of Judges for retirement. It has been 
mentioned that it is essential to raise their 
retirement j age because we should be benefited 
by the maturity of thought, by their wisdom. 
But, Madam, this would be applicable in the 
case of other Government employees also. But 
we   are making them retire at the age of 58. 
Are we to understand that we shduld not be 
benefited by the maturity of thought and 
wisdom of other Government employees? I 
think if we are asking the other Government 
employees to retire at the age of fifty-eight, 
there is no necessity to raise the age of 
retirement of Judges to sixty-two because it 
means that we are creating inequality. Both are 
officers and there should be no I inequality so 
far as the retirement age is concerned. It has 
been claimed that the Judges are indispensable, 
that we are not getting a good number of 
Judges who can preside over courts and 
therefore it is essential that we should raise 
their age of re-tiremenf to sixty-two. But in this 
respect also I beg to differ from Government. 
There are a number of young persons who can 
shoulder that responsibility; not only that but 
there is a keen competition to get appointment 
as High Court Judges. Madam, in this respect I 
would like to quote Mr. Setalvad. He gave 
evidence before the Joint Committee on this 
Bill and he gave the reasons in support of 

raising the age of retirement of High Court 
Judges.   He said— 

"Now he has to retire at 60 whea he 
generally is very fit to work and perhaps" 
he has got children who "have not 
completed their education and he has to 
pay heavy taxes on his salary. So it is 
rather hard on the man to be without 
employment." 

So, Mr. Setalvad here gives the reason that he 
might be unemployed, that there might be 
certain liabilities so far as his children are 
concerned and therefore he should be allowed 
to continue till sixty-five. In his evidence Mr. 
Setalvad has not said that people are not 
available to preside over courts, that people 
are not available for being appointed as High 
Court Judges. He has given entirely different 
reasons. If we accept the version of Mr. 
Setalvad, I want to ask the Government 
whether the same condition would not be 
applicable to other Government employee? 
who are made to retire at the age of fifty-
eight. Will they not be unemployed? Do they 
not have some responsibility so far as their 
children are concerned? In spite of all these, 
we are making them retire at the age of fifty-
eight. If so, why should we allow the High 
Court Judges to retire at the age of sixty-two 
if the considerations are the same for both? 

This will mean frustration amongst the 
junior members. I know there are a number of 
persons who are occupying posts of District 
and Sessions Judge and they are looking for-
ward to be promoted as High Coui Judges. If 
we allow these Judges to continue up to the 
age of sixty-two, the persons who are looking 
forward to be promoted as High Court Judges, 
will not be able to get the advantage of 
promotion and thev can never in their life be 
High Court Judges. Because i.n the case of 
those persons who are holding the office of 
District and Sessions Judge, the age of re-
tirement is fifty-five.   If they do not 
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[Shri B. D. Khobaragade.] get any 
chance for being appointed as High  Court 
Judges before    fifty-five, then perhaps 
they will have to retire as District and 
Sessions Judges only. 

There is another aspect also. There are 
a number of young persons from the Bar 
who would like to be eleval-ed to the 
Bench. II we want to raise the age up to 
sixty-two, then those young people, who 
want to be appointed as High Court 
Judges, will not get any opportunities for 
some more years. 

It has been stated that in order to 
maintain the independence of the 
judiciary, it is essential that we should 
increase the emoluments of the High 
Court Judges. I read the amendment 
which has been passed by this House. We 
have made a provision that High Court 
Judges, after their retirement can practise 
in the Supreme Court. It has been pointed 
out in this Evidence by Mr. Setalvad that 
a large number of High Court Judges are 
practising in the Supreme Court at present 
and they are doing well. So, this provision 
' is quite sufficient for the High Court 
Judges to enable them to obtain and sup-
plement their income so as to discharge 
tHelr responsibilities towards their 
children. Therefore, it is not essential that 
we should raise the age of retirement of 
the High Court Judges so as to enable 
them to obtain a good salary and to 
discharge their responsibilities. 

Now, I will come to article 311. I do 
not know why this amendment has been 
introduced in this House. The other day, 
while speaking in the Lok Sabha, the 
hon. Law Minister said that the 
interpretation of the Supreme Court, in 
some cases, was that this article involved 
two enquiries at two different stages. I do 
rot know on what basis the hon. Law 
Minister made this statement, because the 
opinion of eminent jurists of this country 
is to the contrary. The article as it  stands 
now and as it has been 

interpreted by the different High Courts 
and the Supreme Court, does not involve 
two enquiries. There is only one enquiry. 
When the enquiry is complete and the 
enquiring officer comes to the conclusion 
that the concerned employee is guilty, 
then ne should serve a 'show cause notice', 
pointing out what punishment is to be 
given to him. He should be .asked to show 
cause and explain »as to why that 
punishment should not be given to him. 
Therefore, this procedure does not mean 
that there will be two enquiries. I will 
quote only two or three persons who have 
clearly pointed out that the present article 
does not involve two enquiries. Shri M. C. 
Setalvad has said: 

"I do not think any Court has held 
that the second opportunity involves a 
right of cross-examination. All that the 
Courts have held is that on the occasion 
when a certain punishment is decided 
upon, the servant should be tola what 
the proposed punishment is ana he 
should be given an opportunity of 
making a representation against the 
proposed action, which means that, 
being furnished with the report of the 
Inquiring Officer and what the 
Government proposed to do, he can 
make another representation to 
Government." 

This is what Shri Purshottam Tri-
kamdas, representing the Bar Council of 
India, has said: 

" __ the second    opportunity     is 
not a fresh inquiry at all. The re-i cord is 
there and the officer before whom the 
second inquiry takes place is not going into 
the facts over again." I 

THE VICE CHAIRMAN (SHRI M. P. 
BHARGAVA)  in the Chair.] 

i Shri S. T. Desai, representative of the 
Supreme Court Bar Association, says: 
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"In practice there has never been the duality 
of enquiry. I can assure you this from a number 
of cases that have come before me." 

Soj  considering  all    these  opinions of eminent 
jurists, we come    to the conclusion that it is not 
at all necessary to have two different enquiries. It 
is   one   and  the  same   enquiry.  It is  a  
continuous  process.     Therefore, the explanation 
offered the other day by  the   hon.   Law  Minister  
is   incorrect.   I do not know why    the hon. Law 
Minister should try to    deceive the House in this 
way. Though there is no such case which has been    
reported, which    has    been decided by the High 
Court or the Supreme Court —and the opinions of 
eminent jurists have been mentioned—I do not 
know why  the  hon.  Law Minister     should 
come and say that it would mean two different 
enquiries. In this connection I must tell the House 
that the    Government has got  the support    of    
a majority and if they want to do anything   they 
can do it. They must do it.   But then, they should 
not give a wrong notion or they should not try to 
mislead the House.    This is    most unfortunate  
that in order to get the measure  passed  by     this  
House  the hon.  Law   Minister  is  indulging     in 
misleading the House. 

Now, why do we say that the present   
provision   in     the   Constitution should be 
maintained. It is because if -we  amend  this  
article, it will mean that we  are  depriving    the 
Government employees    of their    inviolable 
right.     Already      the      Government 
employees     stand     on     a     different footing 
so far as the other employees are  concerned.    
Even  the  employees -working in private 
concerns have got the right to refer their dispute 
to a tribunal.   There is the Industrial Disputes 
Act to resolve    all such    disputes.   They can 
get their grievances redressed.   But so far as the 
Govern- i ment  employees  are concerned,  they 
cannot take     recourse     to law.     In France 
we have noticed that there are administrative 
tribunals to which all such disputes are referred.  
There is 

no such provision in this country. Therefore, 
the poor Government employees will not get 
any chance or opportunity to get their wrong 
redressed. Therefore, I would say that the 
employees should get all the advantages that 
were bestowed upon them by the 
Constitution. Considering the fact that this 
article was adopted in the Constitution 
entirely from the 1935 Act, I do not think 
there are any reasons for amending this 
article. It will mean that the Government 
employee will be handicapped. He will not 
have any remedy against the action of the 
Government authorities. Already we have 
come across so many cases where they have 
been harassed.' Their cases have been 
arbitrarily decided according to the whims 
of the presiding officers  .   .   . 
THE VICE-CHAIRMAN (SHRI M. P. 

BHARGAVA): There are quite a number of 
speakers. You must wind up. 

SHRI B. D. KHOBARAGADE:    Yes, Sir. 
Please    give    me two    minutes more. 
Therefore, if this constitutional remedy is 
removed,   then  there  will again  be  trouble 
and there will not be any  remedy  to safeguard 
his interests.   Moreover, it is    against    the 
natural justice. We are punishing the 
Government employee without giving him any 
opportunity  to show cause why  he   should 
not be     punished. During the enquiry, the only 
enquiry made is whether he is guilty or not 
guilty.   No punishment  is  suggested, no 
penalty is suggested. He   does not know, if he 
is found    guilty,    what penalty he would 
receive. Therefore, once he is  found guilty, 
then  it    is essential that he should be told that 
he has to be penalised in such and such a 
manner for these charges, and he should tu» 
asked to show cause. 

In view f»f all these reasons, I do not find 
thf»t there are any grounds or any reasons to 
support any of the clauses mfi»tton«a in this 
Constitution Amendr- Bill and therefore, I 
oppose. +,_'- 



 

PANDIT S, S. N. TANKHA (Uttar Pradesh): 
Mr. Vice-Chairman, Sir, after the illuminating 
remarks on the Bill which have been made by 
my hon. friend Mr. Pathak, who has preceded 
me, my task has been considerably lightened. 
In fact, he has said all that could be said on 
the various clauses of the Bill. 

However, as you will see, Sir, there are four 
or five major changes contemplated under the 
Bill. Coming to the first of them, namely, 
regarding the determination of the age of High 
Court and Supreme Court Judges, I am in 
entir-e agreement with the formula which was 
proposed by my friend, Mr. S. K. Basu, in the 
Select Committee on this matter, namely, that 
instead of this matter being allowed to be 
agitated after the appointment of the Judges, it 
would certainly have been good if the formula 
had been accepted to the effect that before the 
appointment is made whether of a Judge of the 
Supreme Court or of the High Court, the per-
son to be appointed should be asked to state 
his age and if any enquiry is needed by the 
Government into the matter, it should be done 
before his appointment is gazetted. This would 
avoid all the difficulties in the future. And it 
could also have been mentioned in the Bill that 
once the person to be appointed as a Judge has 
stated his age and the age has been accepted by 
the Government prior to his appointment, no 
further question will be considered in the 
matter either at the instance of the appointed 
Judge at a later date, or at the instance of the 
Government on the question of age. I really do 
not see any reason why the Government. did 
not accept such a reasonable proposal. After 
all, taking this matter either before the 
Supreme Court or before the President does 
not add to the credit of either the judiciary or 
the executive or the Law Ministry which has 
brought forward this Bill. However, Sir, in the 
matter of the age of the High Court Judges, it 
has been provided in the Bill that if any 

question arises about their age, the matter will 
be decided by the Chief Justice of the Supreme 
Court. But as regards the determination of tha 
age of the Judges of the Supreme Court, it has, 
according to the Bili, to be determined by the 
President. Sir, this is not a very wholesome 
provision which should be adopted. We know 
after all, that the President acts under he 
advice of the executive and if the executive 
really wants t be the determining factor in 
fixing the age of the High Court Judges or the 
Supreme Court Judges, then there was no point 
in specifying that the matter would be decided 
by the President since the President as we 
know cannot, under the Constitution, act On 
his own personal judgment, but he has to be 
guided in the matter by the Government, and 
the Government means the executive. There-
fore, this provision is hardly a wholesome 
procedure. 

Then, Sir, coming to the question of the age of 
retirement of the High Court and the Supreme 
Court Judges, rather about the High Court 
Judges only, I am glad that the Government has 
decided to raise their age from sixty to sixty-two 
years, but at the ! same time I am sorry that the 
Government has thought it fit to raise their age 
only by two years and not by five years, as 
proposed before the Joint Committee. I fail to 
appreciate any of the arguments which have 
been put forward by the Government for not 
accepting the proposal to raise the age to sixty-
five years. After all, if a person can act as a 
Judge of the Supreme Court till the age of sixty-
five I see no reason why the same person, if he 
was acting as a Judge of the High Court, cannot 
be expected to put his mind on   .   .    . 

SHRI AKBAR ALI KHAN: That is not the 
objection. High Court Judges may get an 
opportunity in the Supreme Court afterwards. 

PANDIT S. S. N. TANKHA: That is one of 
the reasons also which has 
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been put forward by t*e Law Minister.   But I 
have not   .    .   . 

SHRI K. SANTHANAM: We require only a 
few Supreme Court Judges while we require a 
large number of High Court Judges. 

PANDIT S,  S. N.    TANKHA:   But I have not 
been able to appreciate what is there to prevent 
the executive from taking the  Judges  from     
the     High Courts to the Supreme Court at    
an earlier  age.  Why  should  it  wait   till the 
last moment to give the lift when the man is 
about to retire and then say,   "Now  come     
to   the     Supreme Court and we are leaving    
a gap of three years for you to work there"? 
The Judges in the High "Court in my opinion   
are   fully   competent   at   the age of sixty or 
even earlier to resume the duties of the Judges 
of the Supreme Court, and there is not one but 
several  cases  in which     e

ven  before the age 
of sixty, men from the High Courts  have  risen   
to  the     Supreme Court  Bench.  There  have  
been  instances from my own State High 
Court, in which  the  Judges  have  gone     to 
the Supreme Court before the retirement age. 
Then, why should this plea be put forward that 
there should be a margin of three years at least 
between ths age of retirement of a High Court 
Judge  at  sixty-two and of     a Supreme Court 
Judge at sixty-five? 

SHRI SANTOSH KUMAR BASU: I may 
make one suggestion for his consideration. In 
that case) it cannot be a rule that persons who 
are lower in service so far as their age and 
length of service are concerned, should be 
ordinarily given the lift. Only in exceptional 
cases can they be given a lift. Otherwise, there 
will be cases of discrimination and super-
session and it will create heart-burning among 
the Judges in the High Courts if this becomes 
a common, usual practice, of giving a lift to 
junior men, to go to the Supreme Court. 

PANDIT S. S. N. TANKHA: I am npt saying 
that a junior man only should be given the lift. 
What I am saying is that from among all those 
who attain the age of sixty years or so in ' the 
High Courts, the senior-most of them or those 
who are deserving should be brought to the 
Supreme Court Bench. I do not say that they 
should be brought in only because they are 
nearing the age of sixty or so. It is only those 
persons who are considered fit for the work in 
the Supreme Court, those who are good Judges 
and mentally fully alert and who have a good 
physique and who are found deserving, only 
they should be given the appointments. 
Therefore, Sir, I am definitely of the opinion 
that the age of iient of the High Court Judges 
should have been fixed at sixty-five and  not  
at sixty-two years  only. 

1 P.M. 

The     Law   Commission,   I     might 
mention,  had  in     its  report    recommended 
that the age of retirement of the High Court 
Judges should be increased  to  sixty-five,     
and     not    to sixty-two  only,  and    it  had at     
the same time suggested that no practice after 
retirement  should  be     allowed to them. I am 
in full agreement with this  recommendation  
also.  The   addition of retired Judges  in the 
profession is not a very healthy practice. It is  
true  that  they  are  men  of merit, they   can   
handle   difficult   and   complex cases very 
efficiently, but at the same time we have also to 
see the interest  of those  lawyers     who     
have been working for years to come up in the 
profession by  sheer dint of their merit  and  
hard  work.   Now,     when they reach that 
stage,  they find that a   member   from   the      
Bench   comes down  to  compete   with  them.  
Is     it fair?  Is it at all right?  Knowing    as we 
do the mentality of the     clients, the moment 
they come to know that a retired High Court 
Judge has come to  practise,   they  rush  to 
him,  however competent the other lawyers 
may 



 

[Pandit S. S. N. Tankha.] be.   And it is 
this that goes against the interests of the 
profession. Moreover  you will see  that 
it often acts disadvantageously in the 
case of    the litigants too^ because it is 
not all ot them who can have    the means    
to employ the services of retired    High 
Court Judges. Now, if one party employs  
a  retired  High  Court      Judge, the other 
finds    himself    at a    disadvantage,  
only because he has    not the means to 
employ the services of a retired High 
Court Judge from his side.   And  then  
above  all  it  cannot •be gainsaid that the 
dignity and the name of the     retired    
High     Court Judges carries much 
weight with the courts  before  whom  
they  practise— that  cannot be     denied.   
The    court may not deliberately act 
wrongly on points of law placed     before     
them but     all     the     same,    wherever     
a judicial      discretion      has      +o      
be exercised  or  a   different     point     
of law to be decided, they are liable to be 
influenced in such matters    by     the 
pleadings  of  the  retired High   Court 
Judges, and therefore it is to the dis-
advantage  of the litigant public     as 
well  as  to the     disadvantage  of the 
men in the profession and as such the 
present     practice  of  allowing     High 
Court     Judges to   return  to  the  bar 
after  retirement  should be  stopped. 

It has been accepted by the Law Minister 
that the average span of life in India has 
risen from, say, 27 years or so during the 
last decade or two, to about 48 years now, 
and he also recognises that Judges at the 
age of sixty are generally in good physical 
health and mental alertness | and are 
capable of carrying on to their work up to 
the age of sixty-five years. Then why 
should he not have accepted this 
amendment regarding the age of retirement, 
I am unable to understand. 

Now, Sir, this matter brings me to 
another point and that is regarding the 
age of retirement of Members of the State 
Public Service Commissions.  Under   
article  3-16(2),       as 

you know, Sir, the age of retirement of 
the Chairman and Members of a State 
Public Service Commission is fixed at 
sixty years and that of the Members of the 
Union Public Service Commission at 
sixty-five. This provision is analogous to 
that of the retirement of High Court 
Judges and the Supreme Court Judges, 
and now, when a change is being made in 
the age of retirement of High Court 
Judges, I see no reason why a corres-
ponding increase in age should not be 
provided for under article 316(2) as well. 
This Bill has not taken care of that and I 
would ask the Law Minister to keep this 
in mind and when he finds an opportunity 
to see to it that the benefit of the increase 
in age of retirement goes to those persons 
also. 

Then, Sir, coming to the matter of retired 
High Court Judges or Supreme Court 
Judges    being    taken    on    the Bench of 
the High Court or Supreme Court as ad hoc    
Judges,    I entirely favour the idea, but 
what I very much dislike is this.    You may 
kindly read article 128 whereby retired 
Judges of High Courts are to be brought in 
as ad hoc Judges.   Here it is said   that they  
shall have all    the jurisdiction, powers  
and privileges,  but shall  not be deemed to 
be Judges of that High Court.    Now this is 
rather a derogatory and anomalous    
position.    Same provision exists for the re-
employment of the Supreme Court Judges 
also.    I do not see why it should be so.   
This gives rather a derogatory position to 
the ad hoc Judges and I would suggest that 
they should    be deemed to be Judges of 
the Court except for purposes  of payment 
of  their     salaries, provident _'und and the 
like.    Except for  these matters    they    
should     be deemed to be Judges of    the    
High Court or the Supreme    Court as the 
case may be.   The present position re-
garding the emoluments paid    to the ad 
hoc Judges, I understand is very 
unsatisfactory, and I am told that one or 
two retired Judges have refused to work on 
that basis because, according to the rules,  
they are paid    a  daily allowance—not  on  
a     monthly  basis 
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but only for the number of days they sit 
on the Bench. Thus out of the seven days 
of the week they are not to be paid any 
allowance for the days the Courts do not 
sit, for example, on Saturdays and 
Sundays. They are just paid for five days 
in the week. This is very wrong and 
humiliating for the Judges. After all, if 
you. need their services, you must 
appoint them for a definite period, not for 
a week, or ten days or fifteen days, but, 
say, for six months or one year and then 
pay them the salary which they were 
chawing in the Supreme Court or the 
High Court before retirement, less the 
pension which they are getting. Why 
should they be treated on a separate 
footing and be paid on a daily allowance 
basis? Therefore, I would suggest, Sir, 
that this matter needs to be gone into very 
carefully by the Law Minister if services 
of ad hoc Judges are to be utilized. I now 
come to the question of compensatory 
allowance, which has to be paid to High 
Court Judges on their transfer    from    
one 

Court to another. This practice of 
their being transferred from one High 
Court to another already exists. In fact. 
Judges from the High Court of my own 
State of U.P. have been transferred to 
other States and if they h;. e not been 
paid any compensatory allowance so far, 
I do not see why this 

on of payment of compensatory 
allowance is being brought in now. After 
all, the salaries which we are paying to 
the High Court Judges today are fairly 
decent, but if it is considered that they are 
not decent, or not enough for their decent 
living, then of course you might increase 
their salaries or pensions, as the case may 
be, but paying them a compensate! y 
allowance is not quite proper, specially 
when we are not paying any 
compensatory allowance to our Gov-
ernment Officers and Administrative 
Servicemen who are being transferred 
from one part of India to another, almost 
every two or three years or so. Then why 
should this question arise for the High 
Court Judges? It is said that the High 
Court Judges have to maintain their  
dignity,  they have to 

keep two houses. Have the other people 
not got families? Do they sometimes too 
not keep two houses?' Do they not incur 
the expenditure which is necessary for 
keeping the dignity of their post? Then 
why the' special plea for paying a 
compensatory  allowance  to  Judges? 

It is said that Judges do not agree to be 
transferred. But I submit that the moment 
you make this provision of paying 
compensatory allowance, you will see 
that there will be a rush of High Court 
Judges wanting transfers from their courts 
to other courts. Is it right? Is it proper? 
They may even be running about to the 
Home Ministry or the Law Ministry or to 
the Supreme Court asking for their 
transfers. This will be very degrad--ing. 

SHRI AKBAR ALI KHAN: It would" 
not be  a tempting compensation. 

PANDIT S. S. N. TANKHA: I do not 
know. It may be tempting, it may not be 
tempting. Nothing has been fixed. How 
do you say that it will not be tempting? 

SHRI AKBAR ALI KHAN: Because 
that Bill has yef to be introduced. 

PANDIT S. S. N. TANKHA: Once you 
say that a compensatory allowance has to 
be paid, the compensatory allowance can 
be Rs. 50 and it may even be Rs. 500. 
However, I am against the provisions of 
this Bill. Actually   .... 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : That will do. 

SHRI KUREEL:  Just ten minutes. 

SHRI N. C. KASLIWAL Rajasthan): 
Could you kindly let us know when do 
you have the first division because if we 
go for lunch and then you ring the bell, it 
will be difficult? 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : No definite idea can be 
given. But it will be round about 2 
o'clock. 
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SHRI NIREN GHOSH (West Ben-gal): 

Mr. Vice-Chairman, Sir, it is unfortunate 
that this Constitution (Fifteenth 
Amendment) Bill 'has been at all brought 
forward. 

 



 

[Shri Niren Ghosh.] 
As regards the independence of the 

judiciary, I think I am in general agreement 
with the arguments put forward by hon. Mr. 
Pathak. He has ably argued the case why there 
should not be, directly or indirectly, any 
interference from the executive into the affairs 
of the judiciary. It sounds a bit ludicrous that 
the President has to determine the age of 
Judges. The high post of President of the 
Union of India should not be dragged into 
such a petty matter. It is also quite true that 
there has been a plethora of amendments to 
the Constitution and the majority of the 
amendments have not been in the direction of 
extending democracy or democratic rights. 
They were rather to curtail those rights. That is 
why a feeling has grown among the public that 
more and more an authoritarian shape is being 
sought to be given to the Constitution. 

I will particularly come to article 111. 
During the British days, the Britishers tried 
their utmost to curb, curtail and restrict the 
rights of the •nvil servants but unfortunately in 
.he post-independence period, what the 
Britishers did not dare to do though it was 
there in the law, it is being done. It is known 
to everybody that political victimisation of 
civil servants takes place. As a matter of fact 
from the Opposition this matter has been 
brought forward again and again in almost 
every session. I am at one with what Mr. 
Krishna Menon said in the other House that 
you are snatching away the rights which even 
the Britishers gave to the civil servants. So, it 
is absolutely unnecessary to bring forward the 
amendment to article 311. As is well known, 
the Law Minister could not give any 
supporting evidence of his contention that any 
Central Trade Union Organisation has 
supported the Government in this measure. 
Rather all of them unanimously spoke that the 
amendment was seeking to restrict the liberties 
of the Government servants. That is why this 
is all the more deplorable. 

It is being argued that the present 
amendment, as adapted by the Lok Sabha, 
rather improves on the article as it is in the 
Constitution. That is not true. I think a false 
and wrong impression is being given to this 
House. After an enquiry is made and the 
enquiring authority comes to the point of 
determination of what penalty should be given 
to the civil servants, this is what the Railway 
Board circular says: 

"give him a notice stating the action 
proposed to be itaken in regard to him and 
calling upon him to submit within a 
specified time, ordinarily not exceeding one 
month from the date of such notice, su'bject 
to a minimum of 7 days, such 
representation, as he may wish to make 
against the proposed action." 

That is, a civil servant at present enjoys the 
right of making a second representation and in 
that he can bring forward whatever arguments 
he likes, whatever supporting evidence he 
wants to place before the disciplinary 
authority. But in the present amendment he 
can make a second representation only on the 
basis of the evidence already adduced in the 
course of the enquiry. That means the right to 
make a second representation is becoming 
quite a formal affair. It is there in order to say 
that there is a second representation but he 
cannot bring in any new argument or give any 
supporting evidence. There is no right to 
cross-examine. So, there is no question of 
second enquiry. Normally, it is a 
representation so that he can make it 
comprehensive, he can learn many things 
during the enquiry and so it is a petition that 
he makes to the authority so that it can finally 
come to a proper judgment. This right is now 
taken away. When there is widespread 
suspicion and it has been brought again and 
again that there is political victimisation even 
in respect of civil servants, this minimum 
guarantee that was there you are taking away 
by this amendment. 
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When you accuse a person or bring a charge 
against a person, it :.s incumbent on the 
person who accuses to bring forward evidence 
to prove that the person accused is guilty. But 
the position is quite otherwise in the case of 
civ 1 servants in the courts of enquiry. It is for 
the civil servant and the onus is on him to 
prove that he is not guilty. The onus is not on 
the enquiring authority or the disciplinary 
authority to prove that he is guilty. 

So, the whole proceeding is vitiated from 
the beginning. When the second representation 
is also taken away, the democratic right is 
being curtailed and abridged seriously. It 
should not be done. Unfortunately, among the 
Opposition a feeling is growing that the 
democratic rights are being curtailed and an 
emergency without an emergency is being 
continued and this sort of amendments are 
being brought forward and the rights of States 
are more and more being curtailed. We are 
giving more and more a unitary shape to our 
State. It is not no!w a federal State. The rights 
of the States are being curtailed. So we have a 
feeling that more and more centralisation of 
power is taking place and an authoritarian 
State is being created. That impression the 
Government should take particular care to 
remove and I hope that this amendment, 
particularly as regards the civil servants should 
be done away with. It should be there in the 
Constitution that all reasonable opportunities 
should be given as already established by 
conventions and practices, so that he can make 
a really second representation and you do not 
make it a formal affair. If it is passed in this 
form, denying appeals of civil servant?:—and 
there are serious apprehensions in their 
minds—and if it is done without heeding to 
our advice— we can only plead—then I would 
say that this amendment would go down as a 
bloody Bill. With this I conclude. 

-  ............................................<■ 

DR. SHRIMATI SEETA PARMANAND 
(Madhya Pradesh): Mr. Vice-Chair-man, I 
know we are very short of time and I will try to 
be as brief as possible with my remarks. With 
regard to clause 5, sub-clause (2), referring to 
compensatory allowance, I for one, fail to 
understand why this had to be re-introduced. In 
the original Constitution as passed in 1950, it 
was already there and it seems to have been 
removed by the Ninth Amendment Bill which 
became the Constitution (Seventh 
Amendment) Act and the Statement of Objects 
and Reasons for the removal of that section 
only mentions in brief nothing more, namely— 

Article 222 empowers the President to 
transfer Judges from one High Court to 
another. Clause (2) of this article goes on to 
provide that when a Judge is so transferred, 
he shall be entitled to receive, in addition to 
hia salary, a compensatory allowance. It is 
felt that there is no real justification for 
granting such an allowance and it is 
accordingly proposed to omit this clause  (2). 

I feel that it is a pity that we shoulcr bring 
changes in the Constitution with such ease 
within a period of 5 or 6 years. Only in 1956 
we removed this important section of the 
original Constitution as we had passed. Of 
course circumstances changed. But particu-
larly this clause is not of such a nature that it 
should warrant a change within such a short 
period once again and that also justifiably 
makes Members always level the charge that 
the Constitution amendments  are  brought  in  
this     manner. 

I would like to make a reference 
particularly in view of the other clause 
wherein a change has been brought in 
referring the determination of the age to the 
President and the Chief Justice of the Supreme 
Court in the case of High Court Judges.    This 
is not made applicable 



 

'[Dr. Shrimati Seeta Parmanand.] to the 
Supreme Court Judges. This seems rather 
strange that the question of the age of 
Supreme Court Judges is not raised here at all. 
Perhaps, it is considered not as important as 
that of the High Court Judges. It is understood 
that this amendment was accepted at the 
eleventh hour in the Lok Sabha. This House 
would be perfectly justified in not accepting it 
but what is the position we are reduced to? 
Time is wasted because there has got to be 
reference back and ultimately, again, if both 
the Houses do not agree, there may have to be 
a joint sitting. I for one feel that the 
suggestion may be considered that in case of 
constitutional amendmentr in future the Bills 
should be brought before a joint sitting of both 
the Houses and for this purpose the 
constitution will have to be suitably changed 
first. That alone will give, in my opinion, the 
real weight that should be attached to any 
changes that should be made in the Constitu-
tion. Members of both the Houses will be able 
together to put forward their argument land 
whatever the conclusion arrived at may be, it 
will be as a result of mature deliberation of 
both the Houses. 

I would like now to refer to the question of 
compensatory allowance, to the question of 
practice of High Court Judges. Much has been 
said about not permitting a Judge or creating a 
convention by which Judges of the High 
Courts and the Supreme Court do not practise. 
I think it is very essential that this should not 
be so and I feel, in view of the fact today that 
the fees of both High Court and Supreme 
Court advocates are rising in a spiral—no 
High Court advocate gives advice for less than 
five hundred rupees a iay and no Supreme 
Court advocate for less than fifteen hundred 
rupees a day with the result that the poor 
people are really deprived of the remedy of 
going to the High Courts and Supreme Court 
because of the lawyers' fees—something 
should be done to make the advice of 

these retired High Court and Supreme Court 
Judges available through a fixed fee and 
through a Solicitors' Advice Cadre or some 
such machinery. This will serve a very useful 
purpose from many points of view. I will not 
go into the details. 

I wil now turn to article 311. Much has been 
said by Members of the Opposition. People on 
the Congress side also are aware of the rights 
of workers, etc. There is no doubt that the 
people should not have their rights curtailed 
and yet experience has shown of late that even 
a class IV servant what works under an 
officer, howsoever indisciplined he may be, 
cannot be turned out without going through a 
lengthy process. The result of this is that many 
cases of indiscipline continue. There is also 
another side to the question. Subclause (2) of 
clause 10 says: 

"No such person as aforesaid shall be 
dismissed or removed or reduced in rank 
except after an inquiry in which he has been 
informed of the charges against him and 
given a reasonable opportunity of being 
heard in respect of those charges", etc. 

I would like to bring to the notice of the hon. 
Minister here that the words "reduced in rank" 
deserve to be amplified or clarified and that is, 
reduction in rank could have a wider 
connotation that requires to be made clear. 
"Reduced in rank" should not necessarily 
mean demotion. Reduction in rank is also 
usually experienced as supersession and when 
it is accepted that a person has to suffer super-
session because of certain things attributed to 
him that he has done, acts of commission or 
omission or even for not doing something 
because it was not good work, then he may be 
given a chargesheet in WTiling pointing out 
his drawbacks. Tnose rules are there but are 
not put into practice and an officer is not 
warned in time of his alleged drawbacks. 
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As we arc short of time, I would  now refer 
to clause 11 which deals with article 316 
referring to the Members of the Union Public 
Service Commissi:n. I feel that this Bill has 
been made a hotchpotch of various mat'.ers 
a~d all extraneous matters have been brought 
in. While referring to the question of the 
Members and Chairman of the U.P.S.C, the 
question of pensions for these people who 
serve on the U.P.S.C. should have been 
considered. This matter has been raised on the 
floor of the House several times and this is a 
grievance that has gene unredressed for a long 
time. If 've nere are thinking of the difficulties 
that members of the judiciary ha\c to suffer, 
the disadvantages to which they have been put 
by having to give up a lucrative practice, we 
have also to ihink that people who comf- 
forward to serve on the Public Serv.ce 
Commissions, especially those that dc net 
have any Government service at their back and 
have been only in public life, it is but 
necessary that they should not, in these days of 
rising cost of living be left to their own 
resources. Some sort of pon-'ion should be 
provided which would make it possible for 
them to lead a respectable retired life. 

I do ft(J that if ti/is House, with so mu:"n 
difference of opinion, particularly on one or 
two amendments, does vote in favcou of the 
Bill, it would do so because of necessity or cne 
mav f-ay berausp of party discipline. There is 
no question that Members of the Congress 
Party also have expressed their views and their 
difference of opinion and, therefore^ I feel that 
it is not very right to bring such Bills in such a 
hurry at the fag end of Lr-e session a.ua 
ultimately it would have been better, as I said, 
to think, in the light on this experience parti-
cularly in respect of this Bill, whether the time 
has not come to revise the Constitution c ss tt 
make it possible to bring in Constitutional 
Amendment Bills bc-f«re <J joint sitting of 
both the Houses only. 

THE MINISTER  OF  STATE  IN  THE 
MINISTRY OF HOME AFFAIRS (SHRI R. M. 
HAJARNAVIS) :    Mr. Vice-Chairman, we have 
carefully listened to the debate    and   it    is    
my    regret    that in    spite    of    the    very    
clear    and detailed exposition of the case by 
the Law Minister, doubts still continue to be 
expressed about the purpose of this 
amendment.    Sir,  the Law    Minister has 
stated more than once and I state with all the 
emphasis that is at   my command that in this 
Bill there is no attempt,  there is no  desire  to 
interfere  in  any   way with  the  independence 
of the judiciary.     Government realises    as 
every    Member    of   this House    realises,     
as    every     citizen of  this  country   also     
realises,     that our judiciary  is  the  bulwark  
of the liberties that we enjoy and it is a con-
dition of that liberty that the    judiciary should 
continue to be independent and that is the 
function of every one,  every  citizen,  every 
Member  of this    House    and    of    the    
Government to so act that this independence 
should   be  continued   and      fostered. Does  
it matter,   Sir,   to  the  Government very much 
that in a given case a Judge in a controversy 
before   him does   not agree  with   the   
interpretation  of     the  Government?     In     
important   matters   it   is      within      the 
knowledge of all of us that a single Judge   does   
not   decide   according   to his personal 
opinion.    The matter always goes before a 
Bench of at least two or three Judges.   
Therefore, there can never be an occasion that a 
single Judge's judgment is  likely to  invoke any  
feeling  of  animosity  or hostility in the 
Government.    It often happens that decisions    
are given against our point  of view  and we  all 
learn     to respect  them  and  tolerate  them 
and give   effect   to   them,      however   dis-
appointed we may be that a particular point of 
view  which we thought was correct was not 
accepted.    Suppose  a  Judge  has  given  a     
decision which we think is not correct,    then 
we  have  the  remedy  of  appeal     to the 
Supreme    Court so    that to accuse  that  
because   a  Judge's     judgments  are  not  
approved by    a par- 
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[Shri R. M. Hajarnavis.] 
ticular individual in the Government therefore 
this provision is liable to be used is not to 
understand how the judiciary  functions   in  
this   country. 

After all, what is the purpose of this 
amendment? As was explained by the Law 
Minister and further elaborated, if I may say 
so, with greater effect by the hon. Mr. S. K. 
Basu, the age of a Judge is not a personal 
matter; it is not an individual controversy 
between the Judge and the Government. If a 
Judge has written judgments up to 7th May, 
1963 there is no reason why we should not 
continue to respect his judgments and execute 
them after 7th May, 1963. If we think that his 
judgment requires correction we will go to the 
Supreme Court but the Constitution- having 
placed and age limit upon his tenure, a 
controversy arises whether he is working 
beyond his tenure. If any judgment is given by 
a person who is a Judge after he has reached 
the age of sixty, then objection is liable to be 
taken, likeiy to be taken, by a private 
individual as to whether he had the necessary 
capacity to invest his opinion with the 
authority of the State so that that judgment 
becomes executable with all the power and 
authority of the State. A judgment is an 
opinion of one or two individuals but it derives 
its potency from the fact that this opinion is the 
basis of rights which the State will recognise 
and will enforce. If the Constitution says that 
he cannot function beyond sixty then any 
person who is aggrieved by that decision or 
judgment is bound to raise the question as to 
whether that individual under the Constitution 
could function as a Judge. The Law Minister 
said in his speech when he moved this Bill in 
the House and Mr. Basu also pointed out that 
any person who wants to attempt to get rid of 
that judgment would question the capacity of 
the Judge. 

[THE DEPUTY CHAIRMAN in the Chair.] 

This is exceedingly undesirable. This, has not 
happened before but the point arose in one 
case and that made us think as to the proper 
method of resolution of this controversy. 
Should it go to the Munsif as it would doubt-
less g3 under section 9 of the Civil Procedure 
Code, as the Ihon. Mr. Basu pointed out, 
because all questions of a civil nature are 
cognisable by the Munsif? A civil court can be 
approached saying that 'A' cannot act as a 
Judge because he is beyond sixty. Now, 
should this be decided, in a Munsif Court? 
Should it be decided by a District Judge? 
Should it be decided by his own colleagues? 
After all, somebody must decide this 
controversy, as an issue of fact has been 
raised. There are two propositions contended 
by the opposing sides as to what is his age and 
someone must decide the issue. Having come 
to this stage, having been confronted with this 
problem that such a controversy needs to be 
decided by someone, who , could be a better 
authority to decide this question both by 
judicial training, by authority and by 
association with the judiciary, than the head of 
the judiciary, namely, the Chief Justice of 
India? The Chief Justice will decide the 
question as to what is the date of birth of this 
particular individual. It is a very simple ques-
tion; anyone can decide it. A Munsif can 
decide it but looking to the status of the 
institution of which the particular individual is 
a component, namely the High Court, realising 
that it is necessary to maintain the prestige of 
that institution, the independence of that 
institution, the dignity of that institution, it is 
essential to provide that such a question must 
be decided by the highest individual in the 
judicial system, the head of the judiciary. 
Therefore we have committed the decision of 
this question to the Chief Justice. 

Then how does the President come in? The 
President makes the appointment.    If    any 
decision is to be 



 

made in respect of a Judge, affecting a Judge, 
could it go in the name of anyone with lesser 
authority than the President? Could we say 
that the Chief Justice could do it, his own 
colleague or someone else, that the Pistrict 
Judge could do it or the Munisf could do it? 
Therefore, reading the amendment it is quite 
clear that so far as the decision on the con-
troversy is concerned, it shall be left to the 
Chief Justice and if there is any  apprehension   
.... 

SHRI A. D. MANI:    May I ask .   .   . 

SHRI R. M. HAJARNAVIS: The hon. 
Member will allow me to continue the 
sentence. 

. . . the Home Minister has indeed 
commanded me to convey to the House that in 
each case the decision of the Chief Justice will 
be respected by the executive. That is the 
intention. The President comes in because he 
is the appointing authority; he is the head of 
the State; and in order to invest that order with 
that amount of dignity, with that amount of 
formality, with that amount of prestige high 
office of High Court Judge requires, the 
decision will formally be that of the President 
but the actual decision shall be that of the 
Chief Justice of India. The Government in 
their turn are) prepared to accept and abide by 
the decision of the Chief Justice of India. Can 
there be a single Judge who would say that in 
a controversy he will not accept the decision 
of the Chief Justice of India? As I said, 
nothing is farther from our mind than to 
interfere with the freedom, with the 
independence of the judiciary. The 
independence of us all including those of 
members of Government entirely depends 
upon the functioning of the judiciary without 
fear or ff.vour. "We ourselves are subjected to 
various kinds of charges and who will protect 
us except the judiciary? Whether we are 
innocent or not, where can we vindicate our- 

selves except in our courts? Therefore—I 
again emphasise—it pains the Government 
exceedingly that doubts should have been 
expressed that in a matter like this we are 
trying to interfere with the independence of. 
the judiciary. 

Then, I come to clause 2. Now, I: 
have forgotten to say something 
which, again, is important and which 
the hon. Home Minister has asked 
me to convey to the House. In re 
gard to the controversy that has 
arisen, it will have to be decided. 
But in order that in future such con 
troversies may not arise, Government 
will, in each case before the ap 
pointment is made, enquire and find 
out what the date of birth is. If 
there is any question of further en 
quiry or further elucidation, it shall 
be obtained from the individual who 
is to be appointed as the Judge. Be 
fore he takes his seat or before he 
takes the oath or before he assumes 
his office, he will be told that Gov 
ernment propose to accept a particu 
lar date as the date of his birth. It 
is for him to accept or not to accept 
it. It shall continue to be accepted 
by the Government and there will be 
no recourse to this clause in the Bill. 
The Home Minister is clearly of opi 
nion that there shall be no recourse 
to this clause for raising a further' 
versy, except in a case where- 
the Judge himself raises the question 
that he is of a younger age than the 
had claimed when he was appointed. 
So. resort to this clause will only be 
in case the Judge himself makes such 
a claim. Otherwise, after the ap 
pointment is made in future, Gov 
ernment will abide by the date which 
is fixed when the appointment is 
made. I hope this will go a long way 
to  meat,  in  fact  i': .;  entirely, 
the point of view of the hon. Member, Shri S. 
K. Basu, namely that no Judge will be able to 
say that his tenue is in jeopardy, that his 
period is in doubt and that the executive will 
be able to raise the question. That is how this 
clause is to be  imple- 
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[Shri R.  M. Hajarnavis.] merited.     Then,  
I  come  to  clause  2. Clause 2 reads: 

"The age of a Judge of the Supreme 
Court shall be determined by such authority 
and in such manner as Parliament may by 
law-provide.". 

That is to say, no machinery as at present 
devised, no law is there to determine the age 
of the Supreme Court Judge. The whole 
Government and the Home Minister parti-
cularly accept the observation of the hon. 
Member, Mr. Pathak, that our Judges of the 
Supreme Court are honourable men and they 
ought to be trusted in respect of their date of 
birth. We accept it unreservedly. No contro-
versy has arisen. The Home Minister expects 
that no controversy will ever arise, except as it 
has arisen in an unfortunate case in Calcutta. 
We regard it as exceedingly unfortunate. Now, 
the controversy has gone to the court. I will 
not say more about it because it is sub judice. I 
will not make any observation on it. We very 
much regret that such a case should have 
arisen. So far no case has arisen in the case of 
a Supreme Court Judge. No doubt has been 
expressed about the date of birth declared by a 
Judge of the Supreme Court and I sincerely 
hope and trust that no such controversy will 
arise. Unless such a controversy arises, unless 
there is a real need for it, there will be no 
legislation undertaken under clause 2. That 
ought to allay all kinds of apprehension that 
there is any design to abridge in any way the 
freedom of the judiciary of this  country. 

Then, about article 224A, Mr. Pathak 
observed that for some time at least the 
allowances of the Judges who are transferred 
will be determined by the executive. Now, 
when the Judges are to be transferred—at 
present there is no legislation—there is bound 
to be some kind of hardship because they will 
have to meet additional expenses.    So, it is 
merely 

for the interregnum. It is only to tide over the 
period before the legislation is undertaken 
when this will prevail. Otherwise, there will 
be a considered'legislation as to what the 
allowances should be arid on1 what basis they 
ought to be paid. 

As regards article 311, the Law Minister 
said that except for a certain part of the 
amendment, it gave satisfaction to the civil 
servants themselves. The present amendment 
guarantees two things, namely firstly, showing 
cause against the finding that the Government 
servant is liable to penalty. Secondly, there 
will be a further opportunity to show cause as 
to why the penalty proposed ought not to be 
imposed. These are the two rights which are 
available to him under the present law, under 
the present Constitution, and they continue to 
be enjoyed by him, except that it makes it clear 
that there shall be no fresh reopening of the 
case by leading evidence. So, the rights which 
are vested in the civil servant under article 311 
of the Constitution, 1 believe, are in no way 
abridged or diminished or in any way 
interfered with. 

SHRI BHUPESH GUPTA: In that case, 
what was the need for this amendment? If it 
does not abridge and materially alter it, what 
was the need for this amendment? 

SHRI R. M. HAJARNAVIS: As I 
understand article 311, the first finding is that 
the civil servant is guilty cf a breach with 
which he is charged. After that he is given a 
notice showing the penalty proposed. When 
that is done, the case law is quite clear on this 
point that no fresh evidence is to be given. On 
the question of penalty, of course, he may 
refer to the evidence. He may go into the 
question of evidence to see whether the 
penalty proposed is severe, is more drastic 
than the facts of the case justify. To that extent 
he goes into the evidence. But whatever 
doubts there may be on these points, these are 
sought to be resolved by saying that there will 
be no question of 
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any fresh evidence. This is the present law 
and the amendment makes it quite clear that 
we have abandoned our attempt to combine 
the two stages. The two stages are finding him 
guilty and imposing penalty for that. We have 
abandoned that position. We have reverted 
back to the old position. We have made it 
clear that when the second notice is given, at 
the stage of the second notice, no fresh 
evidence will be taken.    That is the    
purpose. 

SHRI NIREN GHOSH: What Mr. M. C. 
Setalvad says is this. All that the Government 
propose to do is, you can make another 
representation to the Government, which the 
Government may consider and then finally 
decide what punishment they are going to give 
him. In what manner he will plead in that 
representation and what arguments he will 
bring forward are not limited in any way 
whatsoever. He makes a representation in his 
own way, putting forward his arguments by 
citing cases or anything else. Now, you seek 
to limit that, so that the second opportunity 
becomes merely a formal thing, shorn of all 
the content, whatever was there. 
:2 p.M. 

SHRI GOPIKRISHNA VIJAIVARGIYA 
(Madhya Pradesh): May I know from the hon. 
Minister whether he has satisfied himself   .    
.   . 

THE DEPUTY CHAIRMAN; Mr. 
Vijaivargiya, please sit down, the Minister 
will reply. 

SHREE GOPIKRISHNA VIJAIVARGIYA: 
... if a third chance should be given to make 
representa-'tion? 

SHRI NAFISUL HASAN (Uttar Pradesh) : 
At the stage when a notice to show cause is 
given after the finding of the enquiring officer 
that he is guilty, is it open or is it not opejn to 
the person to say that the finding of the 
enquiring officer is erroneous? Or can he only 
say that instead of being dismissed, I may only 
be removed? "Will it be open to him to say 
that or 

not? I am asking this question because the 
enquiring officer is not always the appointing 
authority or the person who has to pass an 
order as far as removal or dismissal is 
concerned. May I know whether on the basis 
of that report which has been recorded by an 
officer who is not the appointing authority, it 
will be open for the person charged to say to 
the appointing authority—whether it is the 
Government or the head of a department— 
that the finding of his guilt as arrived at by the 
enquiring officers is erroneous? That is what I 
want. 

SHRI R. M. HAJARNAVIS: I shall not 
hazard—I ought not to hazard—a legal 
opinion on the spur of the moment. I have 
done it once and come to grief. But, as far as I 
understand, it is always open to the 
Government servant to say, while arguing 
against his penalty, that he has not committed 
the offence. 

AN. HON. MEMBER: On what ground? 

SHRI A. D. MANI: May I ask the Minister 
of State a question on a point of information? 
If it is already laid down in law that on the 
question of penalty, there shall be no 
reference to matters outside the evidence, why 
put it in the Bill in the form in which it has 
been done? If that is the law that he shall refer 
only to the evidence, it is superfluous. 

SHRI R. M. HAJARNAVIS: If the words 
make clearer the meaning, if the words make 
explicit what is already implicit, I do not 
think anyone should complain about it. 

SHRI NIREN GHOSH: Is it only for this 
purpose that you brought forward the Bill to 
amend the Constitution? 

SHRI BHUPESH GUPTA: In that case, he 
could have put it as an explanation to the 
clause or the article, instead of having a 
substitute draft. 

SHRI GOPIKRISHNA VIJAIVARGIYA: I 
also add a question. I wanted to know 
whether it will not be doing 
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[Shri Gopikrishna Vjaivargiya.] 
greater justice if a chance of third re-
presentation is also given to him? 

THE DEPUTY CHAIRMAN; Now, the 
Minister will explain. 

SHRI R. M. HAJARNAVIS: In conclusion, 
I am very happy to say at this stage that I was 
associated in another capacity with the 
proposal for amendment of article 226 of the 
Constitution and there I said something which 
I would repeat. So far as article 226 is 
concerned, I said: 

"So far as article 226 is concerned, we 
regard it as a most precious jewel, as a most 
scintillating ornament, in our Constitution. 
This Government takes its stand firmly 
upon the rule of law. It is sustained and 
nourished by the moral force which results 
from the rule of law. The moment it loses 
the confidence of the people as not being 
based on the rule of law, it loses all its 
authority. And the rule of law is sustained—
very ably sustained—by our Judges who are 
people of very great learning and erudition 
and are thoroughly independent. It has 
never occurred to this Government at any 
time that the citizen should be impeded in 
any manner in appealing to the High Court 
under article 226. For one case which goes 
to a High Court, there are a large number of 
cases which are not at all challenged in the 
courts. But in each case, we are mindful of 
the fact that if the citizen has a grievance, 
he can certainly go to the High Court under 
article 226. We function here with the 
greatest amount of confidence because we 
know that our courts function 
independently. If we at any time swerve 
from the path of justice, from the path of 
fairness, then the courts will certainly be 
appealed to by the citizen and that mistake 
would certainly be corrected by the courts." 

I am happy, Madam, that the observations 
which I expressed then are being realised in 
this amendment of the Constitution by 
widening the remedies available to the citizen 
under article 226 so that even in respect of a 
grievance against the Government of India a 
citizen shall be able to appeal to the local High 
Court as against the present provision where 
by the interpretation of the Supreme Court he 
had only to come to Delhi to approach the 
Punjab High Court. Madam, I have done. 

THE DEPUTY CHAIRMAN: The question 
is: 

"That the Bill further to amend the 
Constitution of India, as passed by the Lok 
Sabha, be taken into consideration." 

The Bouse divided. 

THE DEPUTY CHAIRMAN; Ayes— 132; 
Noes—17. 

AYES—132 

Abid Ali, Shri. Agrawal, Shri J. P. 
Ahmed, Shri Syed. Anis Kidwai, 
Shrimati. Anwar, Shri N. M. Arora, Shri 
Arjun. Asthana, Shri L. D. Bansi Lai, 
Shri. Barooah, Shri Lila Dhar. Basu, Shri 
Santosh Kumar. Bedavati Buragohain, 
Shrimati. Bharathi, Shrimati K. Bhargava, 
Shri B. N. Bhargava, Shri M. P. 
Chakradhar, Shri A. Chatterji, Shri J. C. 
Chaturvedi, Shri B. D. Chauhan, Shri 
Nawab Singh. Chavda, Shri K. S. 
Dasgupta, Shri T. M. 



 

Dass, Shri Mahabir. Deb, Shri S. C. Desai, 
Shri Suresh J. Devaki Gopidas, Shrimati. 
Dharam Prakash, Dr. Dikshit, Shri 
Umashankar. Doogar, Shri R. S. Dutt, Shri 
Krishan. Ghose, Shri Surendra Mohan. 
Ghosh, Shri Sudhir. Gilbert, Shri A. C. 
Gopalakrishnan, Shri R. Gupta, Shri 
Gurudev. Gupta, Shri Maithilisharan. 
Hathi, Shri Jaisukhlal. •Jairamdas 
Daulatram, Shri. Kakati, Shri R. N. 
Kalelkar, Kaka^aheb. Karayalar, Shri S. C. 
Karmarkar, Shri D. P. Kasliwal, Shri N. C. 
Kathju, Shri P. N. Kaushal, Shri J. N. 
Keshvanand, Swami. Khan, Shri Akbar 
Ali. Khan, Shri Pir Mohammed. Krishna 
Chandra, Shri. Kulkarni, Shri B. T. 
Kumbha Ram, Shri. Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati.  Lingam, 
Shri N. M. Lohani, Shri I. T. Mahesh 
Saran, Shri. Mallik, Shri D. C. Malviya,   
Shri Ratanlal  Kishorilal. Mathen, Shri 
Joseph. Maya Devi Chettry, Shrimati. 
Mehta, Shri M. M. Mishra, Shri S. Mishra, 
Shri S. N. 

Misra, Shri M. Mitra, 

Shri P. C. 

Mohammad, Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. Nafisul 
Hasan, Shri. Nandini Satpathy, 
Shrimatf. Nanjundaiya, Shri B. C. 
Narasimha Rao Dr. K. L. 

» 
Neki Ram, Shri. 
Pande, Shri C. D. 
Pande, Shri T. 
Panjhazari, Sardar Raghbir Singh. 
Parmanand, Dr. Shrimati Seeta. 
Patel, Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil, Shri Sonusing Dhansing. 
Pattabiraman, Shri T. S. 
Pillai, Shri J. S. 
Punnaiah, Shri Kota. Rajagopalah, 
Shri G. Ramaul, Shri Shiva Nand!. 
Ray, Dr. Nihar Ranjan. Ray, Shri 
Ramprasanna. Reddi, Shri J. C. 
Nagl. Reddy, Shri K. V. Reddy, 
Shri N. Narotham. Reddy, Shri S. 
Channa. Rohatgi, Dr. Jawaharlal. 
Sadiq Ali, Shri. Sahai, Shri Ram. 
Samuel, Shri M. H. Santhanam, 
Shri K. Sapru, Shri P. N. Saraogi, 
Shri Pannalal. Sarwate, Shri V. V. 
Satyacharan, Shri. Satyanarayana, 
Shri M. Savnekar, Shri Baba 
Saheb, Seeta Yudhvir, Shrimati. 
Shah, Shri K. K. Shah, Shri M. C. 

Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
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Siddhu, Dr. M. M. S. Singh, 
Sardar Budh. Singh, Dr. Gopal. 
Singh, Shri Mohan. Singh, Shri 
Santokh. Singh, Shri Vijay. 
Sinha, Shri B. K. P. Sinha, Shri 
R. B. Sinha, Shri R. P. N. Sinha 
Dinkar, Prof. R. D. Syed 
Mahmud, Shri. Tankha, Pandit 
S. S. N. Tapase, Shri G. D. Tara 
Chand, Dr. 

Tara Ramachandra Sathe, Shrimaxa. Tariq, 
Shri A. M. Tayyebulla, Maulana M. 
Thanglura, Shri A. . Tripathi, Shri H. V. 
Uma Nehru, Shrimati. Varma, Shri B. B. 
Venkateswara Rao, Shri N. Vijaivargiya, 
Shri Gopikrishna. Wadia, Prof. A. R. 
Warerkar, Shri B. V. (Mama). Yajee, Shri 
Sheel Bhadra. 

NOES—17 

Chord ia, Shri V. M. Dave, Shri Rohit 
M. Desai, Shri D. B. Ghosh, Shri 
Niren. Gupta, Shri Bhupesh. 
Gurupada Swamy, Shri M. S. 
Khandekar, Shri R. S. Kureel Urf 
Talib, Shri P. L. Mani, Shri A. D. 
Misra, Shri Lokanath. Narasimham, 
Shri K. L. Patel, Shri Dahyafohai V. 
Reddy, Shri K. V. Raghunatha. 

Singh, Shri D. P. Sinha, Shri 
Rajendra Pratap. Subba Rao, Dr. A. 
Vajpayee, Shri A. B. 

The motion was adopted by a. majority of the 
total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting 

THE DEPUTY CHAIRMAN; Wc shall now 
take up the clause by clause-consideration of 
the Bill. 

Clause  2—Amendment  of article   124 

SHRI K. V. RAGHUNATHA REDDY 
(Andhra Pradesh): I move: 

1. "That at page 1, for lines 7 to 9, the 
following We substituted, namely: — 

'(2A) The age of a Judge of the 
Supreme Court shall be determined by 
the President at the time of his 
appointment and shall be specified in the 
warrant of his appointment and such 
determination of the age shall be final 
and shall not be disputed in any court of 
law.'" 

Madam, this clause deals with the provision to 
be made by Parliament for the purpose of 
determination of the age of Supreme Court 
Judges. I had been listening very carefully to 
the speeches of hon. Mr. Pathak and the hon. 
Mr. Santosh Kumar Basu, and I respectfully 
state that I share their views in a very large 
measure. Now, having listened to the hon. 
Minister I am still not convinced for what pur-
poses this amendment has been brought 
forward even though there is no question of 
any dispute pending or likely to arise in future. 
If at all, in future, a Supreme Court Judge 
comes forward and says that his age has not 
been properly determind, it would be only 
proper for the Government to accept his state-
ment and allow him to continue, instead of 
bringing a Supreme   Court Judge 
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to a point of dispute and make him a litigant 
as any other litigant, however esteemed the 
tribunal enquiring into this matter might be. It 
has been said. Madam, by Blackstone: 

"In this distinct and separate existence of 
the Judicial power, in a peculiar body of 
men, nominated indeed but not removable 
at pleasure of the Crown, consists one main 
preservative of the public liberty." 

We can recall on this occasion what Coke has 
said, when he refused to obey the command 
of King James to stay proceedings.   He said; 

"Obedience to His Majesty's command 
to stay proceedings would have been 
delaying of justice, contrary to law and 
contrary to oaths of Judges." 

We often recall to our mind these re-markes 
when we consider the question of 
independence of Judges. It is very unfortunate 
that, this question has been brought forward in 
such an arbitrary manner so as to provide a 
law by Parliament for the purpose of determi-
nation of the age of Supreme Court Judges. If 
I look at another provision, v. hereas it is 
considered expedient to provide a basis for 
determination of the age of a High Court 
Judge—that is a constitutional provision—it is 
unfortunately left for subordinate legislation 
to be made as far as determination of the age 
of the: Supreme Court Judges is concerned. 

In this context, Madam, I might again say, 
while dealing with the question of distribution 
of powers between the judiciary and the 
executive, on the separation of powers, Arthur 
T. Venderbilt, in his book "Doctrine of 
Separation of Powers" has said on page 4: 

"The independence of the judiciary in 
any system of law is the  best test of the 
actuality of the rights ot individual." 

And on page 9 he says; 
"Judicial independence is the keystone 

of constitutional    Govern- 

ment !by which we seek to uphold both our 
national security and individual freedom. 
That keystone may be impaired or even 
destroyed, by (1) Legislative 
encroachments, (2) Executive interference 
and (3) Judicial inaction." 

It is a pity that we do not uphold the dignity of 
the Judges and try to provide a law for the 
determination of the age of the Judges without 
accepting their word. Even if it is wrong it is 
better to accept their word and leave it at that. 
Hence I move this amendment. 

The  question was proposed. 

SHBI BHUPESH GUPTA: Madam Deputy 
Chairman, we have listened with great care 
and interest to the speech made by our 
eminent jurist in this House, Mr. Pathak and I 
think, after his speech, Government should 
have accepted the suggestion that has been 
made in this amendment, or what they made in 
the course of their speeches—Mr. Pathak and 
Mr. San tosh Kumar Basu. Therefore, Madam, 
this is not a party question at all. We are all 
interested in settling the matter in the best 
interests of our judiciary, of its independence, 
and of the country I regret very much that 
even in this House, after hearing these cogent 
arguments in favour of the proposition of this 
amendment, the hon. Minister should not have 
thought fit to accept it with good grace. 
Madam Deputy Chairman, this amendment 
will be a sad commentary on our approach to 
matters relating to the judiciary, specially at its 
highest level, the High Court and the Supreme 
Court. Why the Judges' age could not be 
settled at the time of giving the appointment, I 
cannot understand. Everybody will tell his age 
when the matter is taken up before the 
appointment is actually given. Should the 
executive feel that the age that has been given 
is not the right age, then and there it can make 
enquiries, and if it thinks that there is the 
danger of a controversy arising later, in that 
case, the    Judge,    the 
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[Shri Bhupesh Gupta.] particular candidate, 
may not be «hosen. But it is open to them to 
settle the age then and there. I do not know of 
any Constitution where you have, in a 
constitutional provision, a procedure of this 
kind, where the age of a Judge is to be settled. 
I think it is an announcement to the world at 
large, by an amendment of the Constitution, 
that we are in such a sorry state of affairs that 
we have to amend our Constitution to settle 
the age of our Judges, that controversy arises 
and that we have to create constitutional 
guarantees against it. It is a reflection on the 
Judges as a whole; it is a reflection on our state 
of affairs which should have been avoided, 
and I think the whole approach has been 
wrong. 

Madam Deputy Chairman, you see how the 
bar is reacting to this matter. I shall just read 
out a resolution wh:"h has been passed by the 
Calcutta Bar Association, which was reported 
in yesterday's paper: 

'The Calcutta High Court Bar 
Association has taken strong exception to 
Union Law Minister A. K. Sen's speech in 
Parliament criticizing the judges of the 
High Court and their judgment in the J. P. 
Mitter Case. 

During the debate on the Constitution 
Amendment Bill Mr. Sen is reported to 
have made a speech which the Bar 
Association regards as showing 'utter 
disrespect' to the three judges of the High 
Court in a case which is sub judice 'thereby 
interfering with the course of Justice'. 

The resolution said; This association 
considers the said speech as unbecoming of 
the Law Minister and condemns the attitude 
displayed in his comments which brings the 
entire judicial system in the country into 
ridicule. " 

This is the considered opinion of the 
Calcutta Bar Association of which   Mr. 
' Santosh Kumar Basu is a distinguished 

member, and I further say that, when this 
matter was yet to be discussed, the Calcutta 
Bar Association reacted in this manner.   The 
controversy that we have raised in this House 
and the other House has resulted in    certain 
remarks being made by a Bar Association in 
another place.   The remarks have now been 
made in this maner by no less important a Bar    
Association than the   Calcutta   Bar   
Association. Where are we going?   I ask.   The 
hon. Law Minister   yesterday said that the age 
had to be determined in this manner in order to 
avoid controversy. But is it not indulging in 
controversy in such a manner—if I may say so, 
unseemly manner which provokes    the 
Calcutta Bar   Association to come out with 
this powerful, justified stricture against the 
Law Minister?   Now, is it right for   the  Law   
Minister  of     the country to take upon himself 
all this criticism from his brothers in the pro-
fession?     And  you  can     understand what 
will happen later on.   Therefore, Madam  
Deputy   Chairman,     still     I would appeal to 
the hon. Home Minister to accept    this thing.    
There is no hurry.     Next  session  it  can     be 
sent to the other House and settled. There is no 
hurry    at all    with regard to this matter.   One 
or   two cases should   not  hustle  the     
Government into proposing an amendment of 
this kind.    I have never seen such a case being 
so forcefully   put in this House from the 
constitutional angle    as this morning Mr. 
Pathak fans done.    And am  I  to take  counsel  
as  a  Member of the House: as a layman, from 
the legal  department  which  gives     very 
often  wrong  advice to the     Government or 
from a man like Mr. Pathak? This is what I do 
not understand.    T think ,T would be inclined 
to take   his advice. 

Madam Deputy Chairman, I do not know 
Why Mr. Pathak is not supporting Our 
amendment. I do not know. He should 
support it because if the Government wants to 
pass it, it will be passed because one vote less 
than the Congress Party's 



 

will ,not make any material difference to this 
amendment. But at the same time, I think that 
a good Advocate representing the Bar of 
India, the Judges of India and the public 
opinion all have made their say felt. They 
have all powerfully put forward the case and I 
think he should at least not let us down. But 
all the same, we shall carry forward the tattle 
he has started. Madam Deputy Chairman, I 
finally plead again to the hon. Minister that 
we are not suggesting a revolution here. We 
are only suggesting them to put down the age 
of a Judge as entered in his warrant of 
appointment. That is all and he can accept it. 

SHRI R. M. HAJARNAVIS: Madam, if any 
one has his doubt that the group to which the 
hon. Mr. Bhupesh Gupta belongs partakes in 
the debates of the House from a partisan point 
of view, such a doubt is completely dispelled 
by his speech and by the amendment which 
has been moved by his colleague. I conveyed 
to the House the assurance of the hon. Home 
Minister that the age of the Judges, as 
declared by the Supreme Court, is accepted 
and will continue to be accepted, as Mr. 
Pathak said. We share that conviction with 
h:m that there will be no legislation 
undertaken unless a specific question arises. If 
that is the position with which we are 
presented today, then accepting the 
amendment by which enquiry shall be made 
and the age shall be entered in the warrant of 
appointment is a retrograde step. If we accept 
what they have said and bring the age into 
controversy and enter it in their warrant of 
appointment, that is certainly absolutely 
derogatory to the high dignitaries. The age is 
accepted, it will continue to be accepted 
because the Judges of the Supreme Court are 
very honouarble men. as Mr. Pathak said. And 
any pretence that Mr. Patlhak accepted his 
plea and the Home Minister did not, I think, 
will not bear a moment's scrutiny. 

192   RS.—4 

THE   DEPUTY    CHAIRMAN:    The 
question is: 

"That at page 1, for lines 7 to 9 the 
following be substituted, namely — 

'(2A) The age of a Judge of the 
Supreme Court shall be determined by 
the President at the time of his 
appointment and shall be specified in the 
warrant of his appointment and such 
determination of the age shall be final 
and shall not be disputed in any court of 
law.'" 

The motion was negatived. 

THE  DEPUTY     CHAIRMAN:     The 
question is: 

"That clause 2 stand part of the Bill." 

The House  divided. 

THE DEPUTY CHAIRMAN:   Ayes— 133; 
Noes—19. 

'AYES—133 

Abid Ali.  Shri. Agrawal, Shri J. P. 
Ahmad,  Shri Syed. Anis Kidwai,  
Shrimati. Anwar, Shri N. M. Arora, Shri 
Arjun. Asthana, Shri L. D. Bansi  Lai,  
Shri. Barooah, Shri Lila Dhar. Basu, Shri 
Santosh Kumar. Bedavati   Buragohain,   
Shrimati. Bharathi,  Shrimati   K. 
Bhargava, Shri B. N. Bhargava, Shri M. 
P. 
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Chakradhar, Shri A. Chatterji, Shri J. C. 
Chaturvedi, Shri B. D. Chauhan, Shri 
Nawab Singh, Chavda, Shri K. S. 
Dasgupta, Shri T. M. Dass, Shri Mahabir. 
Deb, Shri S. C. Desai, Shri Suresh J. 
Devaki  Gopidas,   Shrimati. Dharam 
Prakash, Dr. Dikshit,  Shri Umashankar. 
Doogar, Shri R, S. Dutt,  Shri Krishan. 
Ghose, Shri Surendra Mohan. Ghosh, Shri 
Sudhir. Gilbert, Shri A. C. Gopalakrishnan, 
Shri R. Gupta   Shri Gurudev. Gupta, Shri 
Maithilisharan. Hathi,  Shri Jaisukhlal. 
Jairamdas Daulatram, Shri. Kakati, Shri R. 
N. Kalelkar, Kakasaheb. Karayalar, Shri S. 
C. Karmarkar, Shri D. P. Kasliwal, Shri N. 
C. Kathju, Shri P. N. Kaushal, Shri J. N. 
Keshvanand   Swami, Khan,  Shri Akbar 
Ali. Khan, Shri Pir Mohammed. Krishna 
Chandra, Shri. Kulkarni, Shri B. T. 
Kumbha Ram, Shri. Kurre, Shri Dayaldas. 
Lakshmi N.  Menon,  Shrimati. Lingam, 
Shri N. M. Lohani, Shri I. T. Mahesh 
Saran, Shri. Mallik   Shri D. C. Malviya,  
Shri Ratanlal Kishorilal. 

Mathen, Shri Joseph. 

Maya Devi Chettry, Shrimati. 
Mehta, Shri M. M. 
Mishra, Shri S. 
Mishra,  Shri S. N. 
Misra, Shri M. 
Mitra, Shri P. C. 
Mohammad, Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. 
Nafisul Hasan, Shri. 
Nandini Satpathy,  Shrimati. 
Nanjundaiya, Shri B. C, 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande,  Shri  C. D. 
Pande, Shri T. 
Panjhazari,  Sardar Raghbir Singki. 
Parmanand,  Dr. Shrimati Seeta. 
Patel,  Shri Maganbhai  S. 
Pathak, Shri G. S. 
Patil, Shri P.' S. 
Patil,  Shri  Sonusing Dhansing- 
Pattabiraman,  Shri T. S. 
Pillai, Shri J. S. 
Punnaiah, Shri Kota. r 
Rajagopalan, Shri G. 
Ramaul( Shri Shiva Nand. 
Ray, Dr.  Nihar Ranjan. 
Ray,  Shri Ramprasanna. 
Reddi, Shri J. C. Nagi. 
Reddy, ShrfK. V. 
Reddy,  Shri N.  Narothan*,.. 
Reddy, Shri N. Sri Rama.. 
Reddy, Shri S. Channa. 
Rohatgi, Dr. Jawaharlal. 
Sadiq Ali, Shri. 
Kahai, Shri Ram 
Samuel, Shri M. H. 
Santhanam, Shri K. 
Sapru, Shri P. N. , 
Saraogi,  Shri PannalaL 
S.,iwate,  Shri V.  V. 
Satyacharan,  Shri. 



 
Satyanarayana, Shri M. 
Savneka^ Shri Baba Saheb. 
Seeta Yudhvir, Shrimati. 
Shah, Shri K. K. 
Shah, Shri M. C. 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr.  M.  M. S. 
Singh, Sardar Budh. 
Singh, Dr. Gopal. 
Singh, Shri Mohan. 
Singh,  Shri Santokh. 
Singh, Shri Vijay 
Sinha, Shri B. K. P. 
Sinha, Shri R. K 
Sinha, Shri R. P. N. 
Sinha Dinkar, Prof. R. D. 
Syed Mahmud, Shri. 
Tankha, Pandit S.  S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 
Tara Ramachandra Sathe, Shrimati. 
Tariq, Shri A. M. 
Tayyebulla, Maulana M. 
Thanglura, Shri A. 
Tripathi,  Shri H. V. 
Uma  Nehru,  Shrimati. 
Varma, Shri B. B. 
Venkateswara Rao, Shri N. 
Vijaivargiya,  Shri Gopikrishna. 
Wadia, Prof. A. R. 
Warerkar, Shri B. "V.  (Mama). 
Yajee,  Shri Sheel Bhadra. 

NOES—19 

Chordiai Shri V. M. Dave   Shri Rohit 
M. Desai, Shri D.  B. Ghosh, Shri Niren 
Gupta, Shri Bhupesh. Gurupada Swamy, 
Shri M. S. Khandekar, Shri R. S. 

Khobaragade,  Shri B. D. Kureel Urf 
Talib, Shri P. L. Lai, Prof. M. B. Mani, 
Shri A. D. Misra,   Shri  Lokanath. 
Narasimham, Shri K. L. Patel, Shri 
Dahyabhai V. Reddy,  Shri K.  V.  
Raghunatha. Singh, Shri D. P. Sinha,   
Shri  Rajendra  Pratap. Subba Rao, Dr. A. 
Vajpayee,  Shri A.  B. 

The motion was adopted by a majority of the 
total membership of the House and by a 
majority ojf not less than two-thirds of the 
Members present and voting. 

Clause 2 was added to the Bill. 

Clause 3—Amendment of article 128 

THE DEPUTY    CHAIRMAN:     The 
question is: 

"That clause 3 stand part of   the Bill." 
The House divided. 

THB DEPUTY CHAIRMAN:  Ayes— 134; 
Noes—18. 

AYES—134 

Albid Ali,   Shri. Agrawal, Shri J. P. 
Ahmad,  Shri  Syed. Anis Kidwai,  
Shrimati. Anwar, Shri N. M. Arora, Shri 
Arjun. Asthana, Shri L. D. Bansi Lai, 
Shri. Barooah, Shri Lila Dhar. Basu, 
Shri Santosh Kumar. Bedavati  
Buragohain,  Shrimati. Bharathi,   
Shrimati  K. Bhargava, Shri B. N. 
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Bhargava,  Shri  M.  P. Chakradhar,   
Shri A. Chatterji, Shri J. C. 
Chaturvedi,  Shri B. D. Chauhan,  
Shri Nawab Singh. Chavda,  Shri  K.  
S. Dasgupta, Shri T. M. Dass, Shri 
Mahahir. Deb, Shri S. C. Desai, Shri 
D. B. Desai, Shri Suresh J. Devaki 
Gopidas,  Shrimati. Dharam   
Prakash,   Dr. Dikshit, Shri 
Umashankar. Doogar, Shri R. S. 
Dutt, Shri Krishan. Ghose, Shri 
Surendra Mohan Ghosh, Shri Sudhir. 
Gilbert, Shri A. C. Gopalakrishnan, 
Shri R. Gupta, Shri Gurudev. Gupta, 
Sihri Maithilisharan. Hathi, Shri 
Jaisukhlal. Jairamdas Daulatram,  
Shri. Kakati, Shri R. N. Kalelkar.  
Kakasaheb. Karayalar, Shri S. C, 
Karmarkar,  Shri  D. P. Kasliwal, 
Shri N. C. Kathju, Shri P. N. 
Kaushal, Shri J. N. Keshvanand,  
Swami. Khan, Shri Akbar Ali. Khan, 
Shri Pir Mohammed. Krishna 
Chandra_ Shri. Kulkai-ni, Shri B. T. 
Kumbha Rum, Shri. Kurre,   Shri   
Dayaldas. Lakshmi N. Menon, 
Shrimati, Lingam.  Shri N. M. 
Lohani, Shri I. T. Mahesh Saran, 
Shri. Mallik, Shri D. C. 

Malviya, Shri Ratanlal KishorilaL 
Mathen, Shri Joseph. 
Maya  Devi Chettry,  Shrimati. 
Mehta, Shri M. M. 
Mishra, Shri S. 
Mishra, Shri S. N. 
Misra, Shri M. 
Mitra, Shri P. C. 
Mohammad, Chaudhary A. 
Mohanty,   Shri  Dhananjoy. 
Muhammad Ishaque, Shri. 
Nafisul  Hasan,  Shri. 
Nandini Satpathy, Shrimati. 
Nanjundaiya, Shri B. C. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande, Shri C. D. 
Pande, Shri T. 
Panjhazari,   Sardar   Raghbir   Singin. 
Parmanand, Dr. Shrimati Seeta. 
Patel,  Shri  Maganhhai  S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil, Shri Sormsing Dhansing. 
Pattaibiraman, Sliri T. S. 
Pillai, Shri J. S. 
Punnaiah, Shri Kota. 
Rajagopalan,  Shri G. 
Ramaul,  Shri  Shiva  Nana. 
Ray, Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. 
Reddi, Shri J. C. Na,gi. 
Reddy, Shri K. V. 
Reddy,  Shri  N.  Narotham. 
Reddy,  Shri N. Sri Rama. 
Reddy, Shri S. Channa. 
Rohtagi,  Dr.  Jawaharlal. 
Sadiq Ali, Shri. 
Sahai, Shri Ram. 
Samuel, Shri M. H. 
Santhanam,  Shri K. 
Sapru, Shri P. N. 
Saraagi,  Shri Pannalal. 



 

Sanvate, Shri V. V. 
Satyacharan, Shri. 
Satyanarayana, Shri M. 
Savnekar, Shri Baba Saheb. 
Seeta Yudhvir, Shrimati. 
Shah, Shri K. K. 
Shah, Shri M. C. 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr.  M.  M.  S. 
Singh, Sardar Budh. 
Singh,  Dr.   Gopal. 
Singh,    Shri Mohan. 
Singh, Shri Santokh. 
Singh, Shri Vijay. 
Sinha, Shri B. K. P. 
Sinha, Shri R. B. 
Sinha,  Shri R.  P. N. 
Sinha Dinkar,  Prof.  R. D. 
Syed Mahmud,  Shri. 
Tankha, Pandit S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 
Tara Ramachandra Sathe,  Shrimati. 
Tariq, Shri A. M. 
Tayyebulla, Maulana M. 
Thanglura, Shri A. 
Tripathi, Shri H. V. 
Uma Nehru,    Shrimati. 
Varma,   Shri  B.   B. 
Venkateswara  Rao.   Shri  N. 
Vijaivargiya,   Shri  Gopikrishna. 
Wadia, Prof. A. R. 
Warerkar, Shri B. V. (Mama) 
Yajee, Shri Sheel Bhadra. 

NOES—18 

Chordia, Shri V. M. Dave, Shri Rohit 
M. Ghosh, Shri Niren. Gupta, Shri 
Bhupesh. Gurupada Swamy, Shri M. 
S. 

Khandekar, Shri R. S. Khobaragade, 
Shri B. D. Kureel Urf Talib, Shri P. 
L. Lai, Prof. M. B. Mani,  Shri  A.  
D. Misra, Shri Lokanath. 
Narasimham, Shri K. L. Patel, Shri 
Dahyabhai V. Reddy, Shri K. V. 
Raghunatha. Singh, Shri D. P. Sinha, 
Shri Rajendra Pratap. Subba Rao, Dr. 
A. Vajpayee, Shri A. B. 

The motion was adopted by a majority of the 
total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 3 was added to the Bill. Clause 4—

Amendment of article    217 

SHRI K. V. RAGHUNATHA REDDY: 
Madam, I move: 

2. "That at page 1, line3 15 and 16 be 
deleted." 

3. "That at page 2, for lines 3 to 6, the 
following be substituted, namely: — 

'(3) The age of a Judge of a High 
Court shall be determined by the 
President at the time of his appointment 
and shall be specified in the warrant of 
his appointment and such determination 
of the age shall be final and shall not be 
disputed in any court of law.'" 

(The amendments also    stood in the name of 
Shri J. Venkatoppa) 
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SHRI V. M. CHORDIA: Madam, I move: 

11. "That at page 1, line 16 for the words 
'sixty-two years'' the wordg 'sixty-fire years' 
be substituted." 

The question was proposed. 

SHRI K. V. RAGHUNATHA 
REDDY: This clause deals with two 
aspects of the matter, one in relation 
to giving a rise to the retiring age of 
the Judges and the other regarding 
the tribunal meant for determining 
the age of the Judges if the question 
•rises as a matter of dispute. Now, 
the first amendment in this aspect is 
in regard to raising the age of Judges 
for retirement to sixty-two. While I 
am aware that quite a number of 
eminent Judges like Dr. Sapru, with 
their passion for social progress and 
justice, could have been well on the 
Bench in order to contribute their 
knowledge and give guidance in inter 
pretation of laws for the social pro 
gress of this country> I am quite aware 
of the reasons why the Members of 
the Constituent Assembly deliberating 
on this matter, did not choose to raise 
the age of retirement to sixty-two or 
sixty-five as far as the High 
Court      Judges are concerned. 
Though they were fully aware of the eminent 
persons, they have taken into consideration 
the whole case of an average Judge who has 
to dispose of matters both in relation to his 
mental efficiency as well as physical health. 
In dealing with this matter they had to take 
into consideration the experience which they 
had gained from the working of institutions 
like the High Court and the Federal Court 
ever since they had come into existence. 

Again the retired Judges are still allowed to 
practise as practitioners. I could have as well 
understood if they 

had come forward with a constitutional 
provision that the retired Judges are not 
allowed to practise but the retired Judges are 
still allowed to practise and at the same time 
given the benefit of a rise in age of retirement. 
It is said that laws cannot be made for a 
fraction of persons however eminent they may 
be but the laws are meant to be made only 
taking into consideration the average persons 
in whatever walk of life they may be. While 
taking into consideration the question of age 
and the mental efficiency, it has been said that 
there is a rise in the expectancy of age in this 
country. Therefore it is a strong argument for 
raising the age of Judges. The rise in the 
expectancy of age in this country, any 
economist would know, refers to the lowest 
level and not to the highest level because any 
expectancy of rise in the age of any Indian 
means that instead of lying at a particular 
minimum average age, the people are living 
up to a higher age. That is the meaning of rise 
in the expectancy of age. 

In regard to the conditions relating to 
mental efficiency the Joint Select Committee 
had not taken into consideration the opinion 
of any medical experts on this question. I may 
quote for the consideration of this House an 
eminent authority on the problem of the old 
age dealing with this question. Dr. Cowdry of 
America had said in his book, at page 30: 

"First, the general developmental age 
curve for psychological capacities makes 
clear that the involutional period cannot be 
considered as a unitary part of the life span. 
In general, the curve follows a parabolic 
form. There is a rapid increase in effiiency 
of psychologic function up to the early or 
midi-twenties followed by a period of very 
gradual decline continuing until late middle 
age, after which the negative gradient 
becomes much 
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steeper. Stieglitz suggests that the span of 
life beyond 40 years of age be divided into 
three phases: later maturity (40 t0 60), 
senescence (60 to 75), and old age (75 and 
over). It is obvious that this more 
discriminative breakdown has value in 
overcoming a common tendency to lump all 
older people into a single category and to 
treat them as though their problems were 
identical and unchanging." 

This is an authoritative statement on the 
mental efficiency of persons who grow old. 

THE    DEPUTY    CHAIRMAN:     By 
whom? 

SHRI      K.      V. RAGHUNATHA 
REDDY: By Dr. Cowdry, one of the eminent 
authorities on the problem of **ld age and 
who is respected throughout the world on this 
aspect of the matter. 

THE DEPUTY CHAIRMAN:     'Age' »nd 
'old age' are different things. 

SHRI K. V. RAGHUNATHA REDDY: I am 
speaking of mental efficiency as it relates to 
old age. Now, I will illustrate my point by two 
examples. One of the Judges in the course of 
his judgment had said that there cannot be a 
discharge under the Criminal Procedure Code 
without a charge being framed. I know, any 
lawyer here would say that this is a perverse 
statement of law. Another Judge dealing on a 
different occasion in relation to a matter which 
arose before him, on an appeal in a criminal 
case, while he, as a single Judge, was dealing 
with this matter, when there was no appeal 
against an acquittal preferred by Ihe State, 
reversed the order of aeawttal and ordered re-
trial of the case on a matter in which the 
accused person had been acquitted by the 
lower court. When a plea of Autrefois acquit 
had been taken before the lower court, the 
District Judge dismissed that plea and the 
person came np on a revision petition before    
the 

High Court. A Full Bench 0f the High Court 
sat and decided that unless the State files an 
appeal against the acquittal, no Judge can ever 
have a right or power to disturb the findings of 
an acquittal passed by a District Judge. This is 
an elementary law under the Criminal 
Procedure Code. Now in spite of the Full 
Bench judgment of a High Court, the same 
learned Judge on a different occasion, when 
the matter came up before him, decided again 
in the same manner. 

SHRI R. M. HAJARNAVIS: Can the 
conduct of a Judge, when acting in a judicial 
capacity, be the subject of discussion here in 
this House? 

SHRI K. V. RAGHUNATHA REDDY: I 
am not referring to the conduct of a Judge. I 
am purely discussing the merits of a 
judgment. 

SHRI R. M. HAJARNAVIS: What has that 
to do with this Constitut:on (Amendment) 
Bill? It is thoroughly irrelevant. 

THB DEPUTY CHAIRMAN: Are you 
referring to it in a descriptive form or have 
you in mind a particular case? 

SHBI K. V. RAGHUNATHA REDDY: 
These are illustrations of how Judges are 
passing wrong judgments and probably this is 
all due to growing age. 

SHHI R. M. HAJARNAVIS: What has that 
to do with the age aspect? A Judge is entitled 
to say whether it is right or wrong .  .  . 

SHRI SANTOSH KUMAR BASU: My 
friend is criticising old age in the House of 
elders. It is rather inconsistent. 

SHRI K. V. RAGHUNATHA REDDY: I 
may be rather on a slippery ground as far as 
that matter is concerned to criticise the matter 
in a House of elders. I p^ce reliance on this 
aspect 
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[Shri K. V. Raghunatha Reddy.] of the matter 
because it is said that though injustice    is done    
in homeo-patnic doses, it is still injustice and it 
cannot be condoned. 

The next aspect  of the matter is  it has been said 
.   .  . 

THE DEPUTY CHAIRMAN: I hope this is the 
last aspect. 

SHRI K.      V.      RAGHUNATHA 
REDDY:  Yes, Madam. 

It has been said that law as it is is under the 
influence of the philosophy of positivism. Under 
the influence of the philosophy of positivism law 
and lawyers become generally conservative. The 
tradition, the culture and the sociological patterns 
play an eminent part in the determination of 
cases and influence Judges   .   .    . 

THE DEPUTY CHAIRMAN: Is all this 
relevant? 

SHRI      K.      V. RAGHUNATHA 
REDDY: Yes. When we are dealing with a social 
process, when we are going ahead with the 
formation of a socialistic pattern of society we 
certainly need Judges who would be able to 
come out of the old moors and be able to 
interpret the laws of the State in consonance with 
the Directive Principles of the Constitution and 
in this context also we need younger men to be 
raised to the Bench. There are people fit for jobs, 
the Public Prosecutors, District Judges and the 
Government Pleaders who are eminent in the 
field and who can fill places without much 
difficulty. 

As far as the second amendment is concerned, I 
plead with the Government to take a considerate 
view of this matter. I have suggested in this 
amendment that the age must be decided at the 
time of the appointment. 

SHRI K. SANTHANAM; It has already 
been covered by the previous amendment. 

THE DEPUTY CHAIRMAN: I thin*, that 
is enough. 

SHRI K. V. RAGHUNATHA REDDY: The 
matter should be settled without allowing this 
matter to be agitated so that the Judge may 
not be brought to ridicule and justice may not 
become a farce. 

THE DEPUTY CHAIRMAN: I thinK you 
have made yourself clear. Mr. Chordia. 

 



 

SHRI R. M. HAJARNAVIS: I wonder 
whether Mr. Raghunatha Reddy profits by the 
wisdom which falls from Mr. Bhupesh Gupta 
who, in an earlier theme, had criticised the 
Law Minister for referring to the judgements 
of the High Court and criticising them. I hope 
his speech here will not receive adverse 
criticism at the hands of the Bar of which he 
may be a member. 

AN. HON. MEMBER:   He is not. 

SHRI    R. M. HAJARNAVIS:   I    am 
sorry. He displayed so much legal learning 
that I mistook him for a very, shall I say, top 
lawyer? 

As regards Mr. Chordia's amendment, for a 
long time we had the age as sixty and now we 
have increased it to sixty-two. Time alone 
will show whether  it  should be increased. 

SHRI SANTOSH KUMAR BASU: He is 
not a member of the Bar Association but he is 
certainly a Barrister—Mr. Gupta. 

SHRI R. M. HAJARNAVIS: I meant Mr. 
Raghunatha Reddy. 

SHRI SANTOSH KUMAR BASU: He is a 
lawyer and he is a very good lawyer. 

SHRI R. M. HAJARNAVIS: Mr. Reddy is a 
Member of the profession I had once the 
honour to  belong. 

THE DEPUTY CHAIRMAN: Mr. Basu, 
you draw attention to the fact that everybody 
should address the Chair but you are 
forgetting it yourself. 

SHRI SANTOSH KUMAR BASU: I am 
sorry. 

THE DEPUTY CHAIRMAN: The question 
is: 

2. "That at page 1, lines 15 and 16 
be deleted." 

The motion was negatived. 

THE DEPUTY CHAIRMAN: The question 
is; 

3. "That at page 2, for lines 3 
to 6, the following be substituted, 
namely : — 

'(3) The age of a Judge of a High 
Court shall be determined by the 
President at the time of his appointment 
and shall be specified in the warrant of 
his appointment and such determination 
of the age shall be final and shall not be 
disputed in any court of law.' " 

The   motion   was   negatived. 

THE    DEPUTY    CHAIRMAN: ' The 
question is: 

11 "That at page 1, line 16, for the words 
'sixty-two years' the words 'sixty-five years' 
be substituted." 

The motion was negatived. 
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THE  DEPUTY    CHAIRMAN:     The 
question is: 

"That clause 4 stand part of the 
Bill." 

The House divided. 

THB DEPUTY CHAIRMAN;   Ayes— 134; 
Noes—17. 

AYES—134 

Abid   Ali, Shri. 

Agrawal,  Shri J. P. 
Ahmad, Shri Syed. 
Anis Kidwai. Shrimati. 
Anwar, Shri N. M. 
Arora, Shri Arjun. 
Asthana, Shri L. D. 
Bansi Lai, Shri. 
Barooah, Shri Lila Dhar. 
Basu Shri Santosh Kumar. 
Bedavati, Buragohain, Shrimati. 
Bharathi,  Shrimati   K. 
Bhargava, Shri B. N. 
Bhargava,  Shri M. P. 
Chakradhar, Shri A. 
Chatterji, Shri J. C. 
Chaturvedi, Shri B. D. 
Chauhan, Shri   Nawab Singh. 
Chavda,  Shri    K.  S. 
Dasgupta,    Shri T. M. 
Dass, Shri Mahabir. 
Deb,  Shri   S.   C. 
Desai, Shri Suresh J. 
Devaki   Gopidas,   Shrimati. 
Dharam Prakash, Dr. 
Dikshit,   Shri  Umashankar. 
Doogar,     Shri  R. S. 
Dutt, Shri Krishan. 
Ghose,    Shri Surendra Mohan. 

Ghosh, Shri Sudhir. 
Gilbert, Shri   A. C. 
Gopalakrishnan,     Shri   R. 
Gupta,   Shri   Gurudev. 
Gupta, Shri Maithilisharan. 
Hathi, Shri Jaisukhlal. 
Jairamdas Daulatram, Shri. 
Kakati,  Shri  R. N. 
Kalelkar,  Kakasaheb. 
Karayalar, Shri S. C. 
Karmarkar, Shri D. P. 
Kasliwal, Shri N. C. 
Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand,     Swami. 
Khan, Shri Akbar Ali. 
Khan, Shri Pir Mohammed. 
Krishna Chandra,     Shri. 
Krishnamachari, Shri V. T. 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Lakshmi   N.   Menon,  Shrimati. 
Lingam,  Shri N. M. 
Lohani,    Shri I. T. 
Mahesh Saran, Shri. 
Mallik, Shri D. C. 
Malviya, Shri Ratanlal   Kishorilal. 
Mathen, Shri    Joseph. 
Maya Devi Chettry, Shrimati. 
Mehta, Shri    M. M. 
Mishra,   Shri  S. 
Misha,  Shri S. N. 
Misra, Shri M, 
Mitra,  Shri P. C. 
Mohammad, Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Muhammad  Ishaque,  Shri. 
Nafisul Hasan, Shri. 
Nandini  Satpathy,  Shrimati. 
Nanjundaiya,     Shri  B.  C. 
>7arasimha Rao, Dr. K. L. 
Neki Ram,  Shri. 
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Pande, Shri C. D. 
Pande,   Shri   T. 
Panjhazari,  Sardar Raghbir Singh. 
Parmanand, Dr. Shrimati Seeta. 
Patel, Shri Maganbhai S. 
Pathak,   Shri  G.   S. 
Patil,  Shri P.  S. 
Patil,   Shri  Sonusing  Dhansing. 
Pattabiraman,  Shri  T.  S. 
Pillai, Shri J. S. 
Punnaiah,  Shri  Kota. 
Rajagopalan, Shri G. 
Ramaul,   Shri Shiva Nand. 
Ray, Dr.   Nihar Ranjan. 
Ray,    Shri Ramprasanna. 
Reddi, Shri J.    C. Nagi. 
Reddy,    Shri K. V. 
Reddy,     Shri N. Narotham. 
Reddy, Shri    N. Sri Rama. 
Reddy, Shri S. Channa. 
Rohatgi, Dr. Jawaharlal. 
Sadiq  Ali,   Shri. 
Sahai,  Shri  Ram. 
Saksena, Shri Mohan Lai. 
Samuel, Shri M. H. 
Santhanam,  Shri K. 
Sapru,  Shri  P.  N. 
Saraogi, Shri Pannalal. 
Sarwaite,  Shri    V.  V. 
Satyacharan, Shri. 
Satyanarayana, Shri M. 
Savenkar,  Shri Baba Saheb. 
Seeta     Yudhvir,   Shrimati. 
Shah,    Shri K. K. 
Shah,     Shri M.  C. 

Shetty, Shri B. P. Basappa. 

Shukla, Shri M. P. 

Siddhu,   Dr.  M.  M.   S. 

Singh, Sardar Budh. 

Singh,  Dr.  Gopal. 

Singh,   Shri  Mohan. 

Singh,    Shri Santokh. 
Singh,  Shri  Vijay. 
Sinha, Shri   B. K. P. 
Sinha, Shri R. B. 
Sinha, Shri    R. P. N. 
Sinha  Dinkar,  Prof.   R.  D. 
Syed Mahmud,  Shri. 
Tankha, Pandit S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 
Tara Ramaehandra Sathe, Shrimati. 
Tariq, Shri   A. M. 
Tayyebulla,  Maulana    M. 
Thanglura, Shri A. 
Tripathi, Shri H. V. 
Uma    Nehru,  Shrimati. 
Varma,    Shri B. B. 
Venkateswara Rao, Shri N. 
Vijaivangiya,   Shri   Gopikrishna. 
Warerkar,  Shri B.  V.   (Mama). 
Yajee,   Shri     Sheel   Bhadra. 

NOES—17 

Chordia,   Shri V. M. Dave, Shri    
Rohit M. Ghosh,   Shri  Niren. Gupta, 
Shri Bhupesh. Gurupada Swamy, Shri 
M. S. Khandekar,   Shri  R.  S. 
Khobaragade, Shri B. D. Lai, Prof. M. 
B. Mani,  Shri A.  D. Misra,   Shri  
Lokanath. Narasirnham, Shri K. L. 
Patel      Shri Dahyabhai V. Reddy, 
Shri K. V. Raghunatha. Singh, Shri D. 
P. Sinha,   Shri   Rajendra   Pratap. 
Subba Rao, Dr. A. Vajpayee, Shri A. 
B. 
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T)u> motion was adopted by a majority of the 
total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 4 was added to the Bill. 

Clause 5—Amendment of article 222 

THE   DEPUTY    CHAIRMAN;    The 
question is: 

"That clause 5 stand part of the Bill." 
The House divided. 

THE DEPUTY CHAIRMAN:   Ayes— 134; 
Noes—17. 

AYES—134 

Abid  Ali,  Shri Agrawal, Shri J. P. 
Ahmad, Shri Syed. Anis Kidwai, 
Shrimati. Anwar, Shri N. M. Arora, Shri 
Arjun. Asthana, Shri L. D. Bansi Lai, 
Shri Bar'ooah, Shri Lila Dhar. Basu, Shri 
Santosh Kumar. Bedavati Buragohain, 
Shrimati. Bharathi, Shrimati K. 
Bhargava, Shri B. N. Bhargava, Shri M. 
P. Chakradhar, Shri A. Chatterji, Shri J. 
C. Chaturvedi, Shri B. D. Chauhan, Shri 
Nawab Singh. Chavda, Shri K. S. 
Dasgupta, Shri T. M. Dass, Shri Mahabir. 
Deb, Shri S. C. Desai, Shri Suresh J. 
Devaki Gopidas, Shrimati. Dharam 
Prakash, Dr. Dikshit, Shri Umashankar. 

Doogar,  Shri R. S. 
Dutt,  Shri Krishan. 
Ghose, Shri Surendra Mohan. 
Ghosh, Shri Sudhir. 
Gilbert, Shri A. C. 
Gopalakrishnan,  Shri R. 
Gupta, Shri Gurudev. 
Gupta, Shri Maithilisharan. 
Hathi, Shri Jaisukhlal. 
Jairamdas Daulatram, Shri. 
Kakati, Shri R. N. 
Kalelkar, Kakasaheb. 
Karayalar, Shri S. C. 
Karmarkar, Shri D. P. 
Kasliwal, Shri N. C. 
Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand, Swami. 
Khan, Shri Akbar Ali. 
Khan, Shri Fir Mohammed. 
Krishna Chandra, Shri. 
Krishnamachari, Shri V. T. 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati. 
Lingam, Shri N. M. 
Lohani, Shri I. T. 
Mahesh Saran, Shri. 
Mallik, Shri D. C. 
Malviya, Shri Ratanlal Kishorilal. 
Mathen, Shri Joseph. 
Maya Devi Ghettry, Shrimati. 
Mehta,  Shri  M. M. 
Mishra, Shri S. 
Mishra, Shri S. N. 
Misra,  Shri M. 
Mitra, Shri P. C. 
Mohammad, Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. 
Nafisul Hasan, Shri 
Nandini Satpathy, Shrimati. 
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Nanjundaiya, Shri B. C. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande, Shri C. D. 
Pande, Shri T. 
Panjhazari, Sardar Raghbir Singh. 
Parmanand,  Dr.  Shrimati  Seeta. 
Patel, Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil, Shri Sonusing Dhansing. 
Pattabhiraman,  Shri T.  S. 
Pillai, Shri J. S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaul,  Shri  Shiva Nand. 
Hay, Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. 
Reddi, Shri J. C. Nagi. 
Reddy, Shri K. V. 
Reddy, Shri N, Narotham. 
Reddy, Shri N. Sri Rama. 
Reddy, Shri S. Channa. 
Rohatgi,  Dr.  Jawaharlal. 
Sadiq Ali, Shri. 
Sahai, Shri Ram. 
Saksena, Shri Mohan Lai. 
Samuel, Shri M. H. 
Santhanam. Shri K. 
Sapru, Shri P. N. 
Saraogi, Shri Pannalal. 
Sarwate, Shri V. V. 
Satyacharan,  Shri. 
Satyanarayana, Shri M. 
Savnekar, Shri Baba Saheb. 
Seeta Yudhvir, Shrimati. 
Shah, Shri K. K. 
Shah, Shri M. C. 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M. S. 
Singh, Sardar Budh. 
Singh,  Dr.   Gopal. 

Singh, Shri Mohan. 
Singh,  Shri Santokh. 
Singh,  Shri Vijay. 
Sinha, Shri B. K. P. 
Sinha,  Shri  R.  B. 
Sinha,  Shri R. P. N. 
Sinha   Dinkar, Prof. R. D. 
Syed Mahmud, Shri. 
Tankha, Pandit S. S. N. 
Tapase,  Shri G.  D. 
Tara Chand, Dr. 
Tara Ramachandra Sathe, Shrimati. 
Tariq,  Shri A.  M. 
Tayyebulla,  Maulana  M. 
Thanglura,    Shri A. 
Tripathi, Shri H. V. 
Uma Nehru,  Shrimati. 
Varma, Shri B. B. 
Venkateswara  Rao,  Shri  N. 
Vijaivargiya, Shri Gopikrishna. 
Warerkar,   Shri  B.  V.   (Mama). 
Yajee,  Shri  Sheel  Bhadra. 

NOES—17 

Chordia, Shri V. M. 
Dave, Shri Rohit M. 
Ghosh,  Shri Niren. 
Gupta,  Shri  Bhupesh. 
Gurupada Swamy, Shri M. S. 
Khandekar, Shri R. S. 
Khobaragade, Shri B. D. 
La'. Prof. M. B. 
Maui,  Shri A.  D. 
Misra, Shri Lokanath. 
Narasimham,    Shri  K.  L. 
Patel,    Shri Dahyabhai V. 
Reddy,  Shri K.  V.  Raghunatha. 
Singh, Shri D. P. 
Sinha, Shri Rajendra Pratap. 
Subba Rao, Dr. A. 
Vajpayee, Shri A. B. 
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The motion was adopted by a majority of the 
total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 5 was added to the Bill. 

Clause   6—Amendment  of article   224 

THE DEPUTY CHAIRMAN: There are two 
amendments. Amendment No. 4, by Shri 
Raghunatha Reddy is being disallowed as it 
seeks to delete the clause. 

Amendment No. 12; Mr. Chordia. 
SHRI V. M. CHORDIA: Madam, I move: 

— 

12. "That at page 2, line 18, for the 
words 'sixty-two years' the words 'sixty-five 
years' be substituted." 

SHRI R. M. HAJARNAVIS: Madam, on a 
point of order as it is printed here, the 
amendment reads that for the words "sixty 
years" the words "sixty-two years" be 
substituted 

SHRI A. B. VAJPAYEE (Uttar Pradesh) :  
That is only a typing mistake. 

t[ ]   Hindi  transliteration. 
 

(Interruptions.) 

THE DEPUTY  CHAIRMAN:   Order, 
order. 
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The question was proposed. 

SHRI R. M. HAJARNAVIS: I might inform 
the hon. mover why his amendment provoked 
so much of mirth. It is this that in both articles 
217 and 224 there must be identical age. 
There cannot be one age for acting Judges and 
another age for the permanent Judges. Once 
his amendment to clause 4 has been 
negatived, there was no point in moving this 
amendment to clause 6. The age has got to be 
sixty-two in both cases. 

THB DEPUTY CHAIRMAN: The question 
is; 

12. "That at page 2, line 18, for the 
words 'sixty-two years' the words 'sixty-
five years' be substituted." 

The motion was negatived. 

THE    DEPUTY    CHAIRMAN:     The 
question is: 

"That clause 6 stand part of the 
Bill." 

The House divided. 

THE DEPUTY CHAIRMAN:   Ayes— 134;  
Noes—17. 

AYES—134 

Abid Ali, Shri. 
Agrawal, Shri J. P. 
Ahmad, Shri Syed. 
Anis  Kidwai,  Shrimati. 
Anwar, Shri N. M. 
Arora, Shri Arjun. 
Asthana, Shri L. D. 
Bansi Lai, Shri. '| 
Barooah, Shri Lila Dhar. 
Basu   Shri  Santosh Kumar. 

J 
Bedavati Buragohain, Shrimati 
Bharathi, Shrimati K. 
Bhargava,  Shri B. N. 
Bhargava, Shri M. P. 
Chakradhar, Shri A. 
Chatterji, Shri J. C. 
Chaturvedi,  Shri B. D. 
Chauhan> Shri Nawab Sing£i. 
Chavda, Shri K. S. 
Dasgupta,  Shri T. M. „. 
Dass,  Shri  Mahabir. 
Deb, Shri S. C. 
Desai, Shri Suresh J. 
Devaki Gopidas, Shrimati. 
Dharam Prakash, Dr. 
Dikshit, Shri Umashankar. 
Doogar, Shri R. S. 
Dutt, Shri Krishan. 
Ghose,  Shri Surendra Mohan. 
Ghosh, Shri Sudhir. 
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Gilbert, Shri A. C. 
Gopalakrishnan, Shri R. 
Gupta, Shri Gurudev. 
Gupta.  Shri Maithilisharan. 
Hathi. Shri Jaisukhlal. 
Jairamdas Daulatram, Shri. 
Kakati,  Shri  R.  N. 
Kalelkar, Kakasaheb. 
Karayalar, Shri S. C. 
Karmarkar, Shri D. P. 
Kasliwal, Shri N. C. 
Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand, Swami. 
Khan, Shri Akbar Ali. 
Khan,  Shri Pir Mohammed. 
Krishna Chandra, Shri. 
Krishnamachari, Shri V. T. 
Ku.karni, Shri B. T. 
Kumbha Ram, Shri. 
IKurre, Shri Dayaldas. 
Lakshmi N.  Menon, Shrimati. 
Lingam, Shri N. M. 
Lohani, Shri I. T. 
Mahesh Saran, Shri. 
MaUik, Shri D. C. 
Malviya, Shri Ratanlal Kishorilal. 
Mathen, Shri Joseph. 
Maya  Devi Chettry,  Shrimati. 
Mehta, Shri M. M. 
Mishra, Shri S. 
Mishra, Shri S. N. 
Misra, Shri M.
 
„ 

Mitra, Shri P. C. Mohammad, 
Chaudhari A. Mohanty, Shri 
Dhananjoy. Muhammad  Ishaque, 
Shri. Nafisul Hasan, Shri. Nandini  
Satpathy.  Shrimati. Nanjundaiya. 
Shri B. C. Narasimlfa Rao, Dr. K. 
L. Neki Ram, Shri. 
;Pande, Shri C. D. 

Pande, Shri T. 
Panjhazari,   Sardar   Raghbir   Singh. 
Parmanand, Dr. Shrimati  Seeta. 
Patel, Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil,   Shri  Sonusing  Dhansing. 
Pattabiraman, Shri T. S. 
Pillai, Shri J.  S. 
Punnaiah,  Shri  Kota. 
Rajagopalan, Shri G. 
Ramaul, Shri Shiva Nand. 
Ray,  Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. 
Reddi, Shri J. C.  Nagi. 
Reddy, Shri  K. V. 
Reddy, Shri N. Narotham. 
Reddy, Shri N. Srijlama. 
Reddy, Shri S. Channa. 
Rohatgi, Dr. Jawaharlal. 
Sadiq  Ali,   Shri. 
Sahai, Shri Ram. 
Saksena, Shri Mohan Lai. 
Samue", Shri M. H. 
Santhanam, Shri K. 
Sapru, Shri P. N. 
Saraogi.   Shri  Pannalal. 
Sarwate, Skri V. V. 
SatyacTlaran, Shri. 
Satyanarayana,  Shri M. 
Savnekar,  Shri Baba Saheb. 
Seeta  ▼udhvir, Shrimati. 
Shah.  Shri K. K. 
Shah,   Shri   M.   C. 
Shetty,  Shri  B.  P.  Basappa. 
Shukla, Shri M. P. , 
Siddhu, Dr. M. M. S. 
Singh,   Sardar   Budh. 
Singh, Dr. Gopal. 
Singh.  Shri  Mohan. 
Singh, Shri Santosh. 
Singh,  Shri Vijay. 
Sinha,  Shri B. K. P. 



 

Sinha, Shri R. B. Sinha, Shri R. 
P. N. Sinha Dinkar, Prof. R D. 
Syed Mahmud  Shri. Tankha, 
Pandit S. S. N. Tapase, Shri G. 
D. Tara Chand, Dr. 
Tara Ramachandra Sathe, Shrimati. Tariq, Shri 
A. M. Tayyebulla, Maulana If. Thanglura, Shri 
A. Tripathi, Shri H. V. Uma Nehru, Shrimati. 
Varma  Shri B. B. Venkateswara Rao, Shri N. 
Vijaivargiya, Shri Gopikriahna. Warerkar, Shri 
B. V. (Mama). Yajee, Shri Sheel Bhadra. 

NOES—17 

Chordia,  Shri  V.  M. Dare, Shri Rohit M. 
Ghosh, Shri Niren. Gupta,  Shri  Bhupesh. 
Gurupada Swamy, Shri M. S. Khandekar,   
Shri   R.   S. Khobaragade,   Shri   B.  D. Lai, 
Prof. M. B. Mani, Shri A. D. Misra, Shri 
Lokanath. Narasimham, Shri K. L. Patel, Shri 
Dahyabhai V. Reddy,  Shri K. V. Raghunatna. 
Singh, Shri D. P. Sinha,  Shri  Rajendra Pratap. 
Subba Rao, Dr. A. Vajpayee,  Shri A. B. 

The motion was adopted by a majority of the 
total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

192 RS— 5. 

Clause d was added to the Bill. Clauses 7 to 

9 

THE DEPUTY CHAIRMAN: The question 
is: 

"That clauses 7 to 9 stand part of the Bill." 

SHRI BHUPESH GUPTA: Madam Deputy 
Chairman, this voting of the clauses taken 
together, I think, doee not meet the 
requirements of the Constitution. I will tell 
you why; because it might be conceivable that 
an hon. Member may not like to vote for or 
vote against in regard to a particular clause but 
would like to reverse his stand in regard to 
another clause. But now he is denied the 
chance of doing so if all the clause* are 
lumped together and one vote IB taken. You 
have put to vote three clauses together. 
Suppose, Madam, I wanted to vote differently 
on each of these clauses, I cannot have the 
chance to do so. I say that it is a serioug 
matter. 

(Interruptions.) 

3 P.M. 

THB DEPUTY CHAIRMAN: Please let 
him explain his point of view. 

SHRI BHUPESH GUPTA: Hon. Members 
can rest assured that I aia also in a hurry. I 
would like it that way, but I cannot just allow 
the constitutional point to escape. The point of 
order is this. Suppose in regard to the three 
clauses that you have put to vote I decide 
before I come to vote that in regard to one, I 
shall say TTes?, with regard to another I shall 
say 'No' and with regard to the third I shall say 
I will abstain. Now, if you put them all 
together, I do not have a chance to distribute 
my votes accord- 

2755 Constitution {9 MAY 19«8 ]    (Fifteenth Amdt.) Bill,   2756 
196S 



2757      Constitution t RAJYA SABHA ]   (Fifteenth Amdt.) Bill,   2758 
1963 

[Shri Bhupesh Gupta.] ing to my choice. 
This is all that I have to say. Otherwise, I have 
to give only one 'Yes', "No' or abstention. 
Therefore, it defeats the purpose. 
(Interruptions). If you are satisfied that way, 
you can do it. I think you will agree that you 
can have it by a majority. That is the trouble 
with our Members. That is the trouble 
sometimes. Sometimes we are in a hurry. 

THE DEPUTY CHAIRMAN: I think I have 
understood your point in saying that each 
clause should be put separately. But sll these 
clauses were put to the House and if any 
Member wanted to oppose any one of them, 
he could have stood up and said so. 

SHRI BHUPESH GUPTA: I am helping you 
in this matter. Am I in contradiction with you 
generally? Suppose you put all of them 
together, to vote, then I cannot say in the same 
voice as if I say 'Yes' or 'No' or abstention. I 
can only say 'Yes' or *No'. The same thing 
applies here. Therefore, to put the record right 
constitutionally, you have to put them 
separately. 

THE DEPUTY CHAIRMAN: I think I have 
heard all sides. As far as this August House 
goes, we have no particular rule. As far as the 
other House goes, there is a rule by which 
clauses could be put together and voted on. 

SHRI BHUPESH GUPTA: We are not 
copying the other House. 

THE DEPUTY CHAIRMAN; I am also not 
going by what is happening in the other 
House. If the House so desires, I shall put the 
clauses separately. 

SHRI BHUPESH GUPTA: I say it is a 
requirement of the Constitution. You can rule 
it. 

(Interruptions). 

SHRT SATYACHARAN   (Uttar Pradesh) : 
Mr. Bhupesh Gupta has raised   i a   
constitutional   point  regarding  the   ! 

procedural wrangle. I would like to clarify 
that as far as the procedure is concerned, if it 
is silent in the matter of Rajya Sabha, we 
would follow the convention of the other 
House, since Parliament is just one, whether it 
is Rajya Sabha or Lot Sabha. 

THE DEPUTY CHAIRMAN: It is not a 
question of following the convention of the 
other House, but we have so put clauses 
together in the past and, therefore, we are 
following the procedure that has been laid 
down by convention. 

DR. A. SUBBA RAO; Therefore, I would 
like my vote to be recorded as 'No' only in 
respect of clause 7 and in respect of clauses 8 
and 9 it would be 'Yes'. 

THE DEPUTY CHAIRMAN: I shall put the 
clauses severally to vote. 

The question is: 

"That clause 7 stand part of the Bill." 
The House divided 

THE DEPUTY CHAIRMAN: Ayes—134; 
Noes—17. 

AYES—134 

Abid Ali, Shri Agrawal, Shri J P. 
Ahmad,  Shri Syed. Anis Kidwai,   
Shrimati. Anwar, Shri N. M. Arora, Shri 
Arjun. Asthana, Shri L.D., Bansi Lai, 
Shri. Barooah,   Shri Lila Dhar. Basu,  
Shri Santosh Kumar. Bedavati 
Buragohain, Shrimati. Bharathi, Shrimati 
K. Bhargava, Shri B. N. Bhargava,  Shri 
M. P. Chakradhar, Shri A. Chatterji, Shri 
J. C Chaturvedi, Shri B. D. 
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Chauhan, Shri Nawab Singh. 
Chavda, Shri K. S. 
Dasgupta, Shri T. M. 
Dass,  Shri Mahabir. 
Deb, Shri S. C. 
Desai,  Shri Suresh J. 
Devaki Gopidas, Shrimati. 
Dharam Prakash, Dr. 
Dikshit, Shri Umashankar. 
Doogar,  Shri R. S. 
Dutt, Shri Krishan. 
Ghose, Shri Surendra Mohan. 
Ghosh, Shri Sudhir. 
Gilbert, Shri A. C. 
Gopalakrishna, Shri R. 
Gupta,   Shri   Gurudev. 
Gupta,   Shri  Maithilisharan. 
Hathi   Shri Jaisukhlal. 
Jairamdas   Daulatram,  Shri. 
Kakati, Shri R. N. 
Kalelkar, Kakasaheb. 
Karayalar, Shri S. C. 
Karmarkar, Shri D. P. 
Kasliwal,   Shri N.  C. 
Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand, Swami. 
Khan, Shri Akbar Ali. 
Khan, Shri Pir Mohammed. 
Krishna Chandra, Shri. 
Krishnamachari, Shri V. T. 
Kulkarni. Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. Lakshmi N.  
Menon,  Shrimati. 
Lingam, Shri N. M. 
Lohani, Shri I. T. 
Mahesh Saran, Shri. 
Mallik, Shri D. C. 
Malviyaj  Shri Ratanlal Kishorilal. 
Mathen,  Shri Joseph. 
Maya Devi Chettry, Shrimati. 
Mehta, Shri M. M. 

Mishra, Shri S. 
Mishra, Shri S. N. 
Misra, Shri M. 
Mitra. Shri P. C. 
Mohammad, Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. 
Nafisul Hasan, Shri. 
Nandini Satpathy,  Shrimati. 
Nanjundaiya, Shri B. C. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande,  Shri C. D. 
Pande, Shri T. 
Panjhazari, Sardar Raghbir Singh. 
Parmanand, Dr. Shrimati Seeta. 
Patel, Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil, Shri Sonusing Dhansing. 
Pattabiraman, Shri T. S. 
Pillai, Shri J.  S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaulf Shri Shiva Nand. 
Ray. Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. 
Reddy, Shri J.  C. Nagi. 
Reddy, Shri K. V. 
Roddy,  Shri N.  Narotham. 
Reddy, Shri N. Sri Rama. 
Reddy, Shri S. Channa. 
Rohatgi, Dr. Jawaharlal. 
Sadiq Ali, Shri. 
Sahai, Shri Ram. 

■ 
Saksena, Shri Mohan LaL Samuel, 
Shri M. H. Santhanam,  Shri K. 
Sapru, Shri P. N. Sara'ogi,     Shri 
Pannalal. Sarwate, Shri V. V. 
Satyacharan,   Shri. ■   
Satyanarayana,  Shri  M. 



 

Savnekar, Shri Baba Sahelb. Seeta 
Yudhvir, Shrimati. Shah, Shri K. K. 
Shah, Shri M. C. 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M. S. 
Singh, Sardar Budh. 
Singh, Dr. Gopal. 
Singh, Shri Mohan. 
Singh, Shri Santokh. 
Singh, Shri Vijay 
Sinha, Shri B. K. P. 
Sinha, Shri R. B. 
Sinha, Shri R. P. N. 
Sinha Dinkar, Prof. R. D. 
Syed Mahmud, Shri. 
Tankha, Pandit S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 
Tara Ramachandra Sathe, Shrimati. 
Tariq, Shri A. M. 
Tayyebulla, Maulana M. 
Thanglura, Shri A. 
Tripathi, Shri H. V. 
Uma Nehru, Shrimati. 
Varma, Shri B. B. 
Venkateswara Rao, Shri N. 
Vijaivargiya, Shri Gopikrishna. 
Warerkar, Shri B. V.  (Mama). 
Yaiee, Shri Sheel Bhadra. 

NOES—17 

Chordia, Shri V. M. Dave, Shri Rohit 
M. Dave,  Shri Rohit M. Ghosh,  Shri 
Niren Gupta, Shri Bhupesh Gurupada 
Swamy, Shri M. S. Khandekar, Shri 
R. S. Khobaragade, Shri B. D. Lai, 
Prof. M. B. 
Mani, Shri A. D. 

Misra, Shri. Lokanath. 
Narasimaham, Shri K. L. 
Patel, Shri Dahyabhai V. 

Reddy, Shri K. V. Raghunatha 

Singh, Shri D. P. 

Sinha, Shri Rajendra Pratap 

Subba Rao, Dr. A. 

Vajpayee, Shri A B. 
The motion was adopted by a majority of the 
total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause  7  was added to the Bill. 
THE    DEPUTY CHAIRMAN:     The 

question is: 
"That clause 8 stand part of the Bill." 

The House divided: 

THE DEPUTY CHAIRMAN:  Ayes— 150; 
Noes—Nil. 

AYES—150 

Abid Ali, Shri. 
Agrawal, Shri J. P. 
Ahmad, Shri Syed. 
Anis Kidwai,  Shrimati. 
Arora, Shri Arjun. 
Asthana, Shri L. D. 
Bansi Lai, Shri. 
Barooah, Shri Lila Dbar. 
Basu, Shri Santosh Kumar. 
Bedavati Buragohain, Shrimati. 
Bharathi, Shrimati K. 
Bhargava, Shri B. N. 
Bhargava, Shri M. P. 
Chakradhar, Shri A. > 
Chatterji, Shri J. C. g 
Chaturvedi, Shri B. D. 
Chauhan, Shri Nawab Singh. 
Chavda, Shri K. S. 
Chordia, Shri V. M. f 
Dasgupta, Shri T. M. ';   | 
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Dass,  Shri Mahabir. 
Dave  Shri Rohit M. 
Deb, Shri 5, C. 
Desai, Shri Suresh J. 
Devakii Gopidas, Shrimati. 
Dharam Prakash, Dr. 
Dikshit, Shri Umashankar. 
Doogar, Shri R. S.
 
„ 
Dutt, Shri Krishan. 
Ghose,  Shri Surendra Mohan. 
Ghosh, Shri Niren. 
Ghosh, Shri Sudhir. 
Gilbert, Shri A. C. 
Gopalakrishnan, Shri R. 
Gupta,   Shri  Bhupesh. 
Gupta, Shri Gurudev. 
Gupta, Shri Maithilisharan. 
Gurupada Swamy, Shri M. S. 
Hathi, Shri Jaisukhlal. 
Jairamdas Daulatram, Shri. 
Kakati,  Shri R. N. 
Kalelkar, Kakasaheb. 
Karayalar, Shri S. C. 
Karmarkar, Shri D. P. 
Kasliwal  Shri N. C. 
Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand, Swami. 
Khan, Shri Akbar Ali. 
Khan, Shri Pir Mohammed. 
Khandekar,   Shri   R.   S. 
Khobaragade, Shri B. D. 
Krishna Chandra, Shri. 
Krishnamachari, Shri V. T. 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Latohmi N.  Menon,  Shrimati. 
Lai, Prof. M. B. 
Lin gam, Shri N. M. 

Lohani, Shri I. T. 

Mahesh Saran, Shri. 

Mallik, Shri D. C. 

Malviya, Shri Ratanlal KishorilaL 
Mani, Shri A, D. 
Mathen, Shri Joseph. 
Maya Devi Chettry, Shrimati. 
Mehta, Shri M. M. 
Mishra, Shri S. 
Mishra, Shri S. N. 
Misra, Shri Lokanath. 
Misra, Shri M. , 
Mitra, Shri P. C. 
Mohammad, Chaudhary A. 
Mohan ty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. 
Nafisul Hasan, Shri. 
Nandini Satpathy,  Shrimati. 
Nanjundaiya, Shri B. C. 
Narasimham, Shri K. L. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande, Shri C. D. 
Pande, Shri T. 
Panjhazari>   Sadar  Raghbir  Singh. 
Parmanand, Dr. Shrimati Seeta. 
Patel, Shri Dahyabhai V. 
Patel, Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil,  Shri P.  S. 
Patil, Shri Sonusing Dhansing. 
Pattabiraman, Shri T. S. 
Pillai, Shri J. S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaul, Shri Shiva Nand. 
Rayi Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. 
Reddy,  Shri J. C. Nagi. 
Reddy,  Shri K. V. 
Reddy, Shri K. V. Raghunatha 
Reddi, Shri N. Narotham. 
Reddy, Shri N. Sri Rama. 
Reddy, Shri S. Channa. 

Rohatgi, Dr. Jawaharlal. I   

Sadiq  Ali,  Shri. 
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Sahai, Shri Ram. Saksena, Shri 
Mohan Lai. Samuel, Shri M. H. 
Santhanam, Shri K. Sapru, Shri P. N. 
Saraogi,  Shri Pannalal. Sarwate, Shri 
V. V. Satyacharan, Shri. 
Satyanarayana, Shri M. Savnekar, 
Shri Bafoa Saheb. Seeta Yudhvir, 
Shrimati. Shah, Shri K. K. Shah, Shri 
M.  C. Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. , Siddhu, Dr. M. 
M. S. Singh,  Sardar Budh. Singh, 
Shri D. P. Singh, Dr. Gopal. Singh, 
Shri Mohan. Singh, Shri Santokh. 
Singh, Shri Vijay. Sinha, Shri B. K. 
P. Sinha, Shri R. B. Sinhav Shri 
Rajendra Pratap. Sinha, Shri R. P. N. 
Sinha  Dinkar, Prof. R. D. 
Subba Rao, Dr. A. 
Syed Mahmud, Shrt. 
Tankha, Panidt S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. , 
Tara Ramachandra Sathe, Shrimati. 
Tariq, Shri A. M. Tayyebulla, 

Maulana M. Thanglura,  Shri A. 

Tripathi, Shri H. V. Uma Nehru, 

Shrimati. Vajpayee, Shri A. B. 

Varma, Shri B. B. Venkateswara Rao, 
Shri N. Vijaivargiya, Shri 
Gopikrishna. 

Warerkar,  Shri B. V.   (Mama). Yajee, 
Shri Sheel Bhadra. 

NOES—Nil. 
The motion was adopted by a majority of the 

total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 8 was added to the Bill. 

THE    DEPUTY    CHAIRMAN:    The 
question is: 

"That clause 9 stand part of the Bill." 

The House divided. 

THE DEPUTY CHAIRMAN:   Ayes— 150; 
Noes—Nil. 

AYES—150 

Abid Ali, Shri. Agrawal, Shri J. P. 
Ahmad, Shri Syed. Anis Kidwai, Shrimati. 
Anwar, Shri N. M. Arora, Shri Arjun. 
Asthana, Shri L. D. Bansi Lai,  Shri. 
Barooah, Shri Lila Dhar. Basu,  Shri San 
tosh Kumar. Bedavati Buragohain, 
Shrimati. Bharathi, Shrimati K. Bhargava,  
Shri B.  N. Bhargava, Shri M. P. 
Ghakradhar, Shri A. Ohatterji, Shri J. C. 
Ohaturvedi,  Shri B.  D. Chauhan,  Shri 
Nawab Singh. Chavda, Shri K. S. Chordia, 
Shri V. M. 

Dasgupta, Shri T. M. Dass, 
Shri Mahabir. 



2767        Constitution [9 MAY 1963 ]   {Fifteenth Amdt.)  Bill, 2768 
1963 

Dave,  Shri Rohit M, Deb, Shri S. C. 
Desai, Shri Suresh J. Devaki 
Gopidas, Shrimati. Dharam Prakash, 
Dr. Dikshit, Shri Umashankar. 
Doogar, Shri R. S. Dutt, Shri 
Krisihan. Ghose,  Shri Surendra 
Mohan, 'Ghosh, Shri Niren. Ghosh, 
Shri Sudhir. Gilbert, Shri A. C. 
<Jopalakrishnan, Shri R. Gupta, Shri 
Bhupesh. Gupta, Shri Gurudev. 
Gupta, Shri Maithilisharan. 
Gurupada Swamy, Shri M. S. Hathi, 
Shri Jaisukhlal. Jairamdas 
Daulatram, Shri. Kakati, Shri R. N. 
Kalelkar,  Kakasaheb. Karayalar, 
Shri S. C. Karmarkar, Shri D. P. 
Kasliwal, Shri N. C. Kathju, Shri P. 
N. Kaushal, Shri J. N. Keshvanand, 
Swami. Khan, Shri Akbar Ali. 
Khan, Shri Pir Mohammed. 
Khandekar, Shri R. S. 
Khobaragade, Shri B. D. 
Krishna Chandra, Shri. 
Krishnamachari,  Shri  V. T. 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati. 
Lai, Prof. M. B. 
Lingam, Shri N. M. 
Lohani, Shri I  T. 
Mahesh Saran,  Shri, 

Mallik, Shri D'. C. 

Malviya, Shri Ratanlal Kishorilal. 
Mani, Shri A. D. 
Mathen, Shri Joseph. 
Maya Devi Qhettry,  Shrimati. 
Mehta, Shri M. M. 
Mishra, Shri S. 
Mishra, Shri S. N. 
Misra, Shri Lokanabh. 
Misra, Shri M. 
Mitra, Shri P. C. 
Mohammad,  Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. 
Nafisul Hasan, Shri. 
Nandini Satpathy, Shrimati. 
Nanjundaiya, Shri B.  C. 
Narasimham, Shri K. L. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande, Shri C. D. 
Pande,  Shri T., 
Panjhazari, Sardar Raghbir Singh. 
Parmanand, Dr. Shrimati Seeta 
Patel,  Shri Dahyabhai V. 
PateJ,  Shri Maganbhai S. 
Pathak, Shri G   S. 
Patil, Shri P. S. 
Patil,  Shri Sonusing Dhansing. 
Pattabiraman, Shri T. S. 
Pillai, Shri J.  S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaul, Shri.Shiva Nand. 
Ray, Dr. Nihar Ranjan. 
Ray,   Shri Ramprasanna. 
Reddi, Shri J. C. Nagi. 
Reddy, Shri K. V. 
Reddy, Shri N. Narotham. 
Reddy, Shri N. Sri Rama. 
Reddy, Shri S. Channa. 

Rohatgi, Dr. JawahaBl&~ I   

Sadiq Ali,  Shri. 



 

Sabai, Shri Ram. 
Saksena, Shri Mohan Lai. 
Samuel, Shri M. H. 
Santhanam, Shri K. 
Sapru, Shri P. N. 
Saraogi, Shri Pannalal. 
Sarwate, Shri V. V. 
Satyacharan, Shri. 1 
Satyanarayana, Shri M. 
Savnekar, Shri Baba Saheb. 
Seeta Yudhvir, Shrimati. 
Shah, Shri K. K. 
Shah, Shri M. C. 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M.  S. 
Singh, Sardar Budh. 
Singh, Shri D. P. 
Singh, Dr. Gopal. 
Singh, Shri Mohan. 
Singh, Shri Santokh. 
Singh, Shri Vijay. 
Sinha, Shri B. K. P. 
Sinha, Shri R. B. 
Sinha, Shri Rajendra Pratap. 
Sinha, Shri R. P. N. 
Sinha Dinkar, Prof. R. D. 
Subba Rao, Dr. A. 
Syed Mahmud, Shri. 
Tankha, Pandit S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 
Tara Ramachandra Sathe, Shrimati. 
Tariq, Shri A. M. 
Tayyebulla, Maulana M. 
Thanglura> Shri A. 
Tripathi, Shri H. V. 
Uma Nehru, Shrimati. Vajpayee, Shri 
A. B. Varma, Shri B. B. ^enkateswara 
Rao, Shri N. Vijaivargiya, Shri 
Gopikrishna. Warerkar, Shri B. V.  
(Mama). Yajee, Shri Sheel Bhadra. 
NOES—NJ' 

The motion was adopted by a majority of the 
total membership of the House and by 0 
majority of not less than two-th,irds of the 
Members present and voting. 

Clause 9 was added to the Bill. 

Clause 10—Amendment of Article 311 

THE DEPUTY CHAIRMAN: Amendment 
No. 5 is out of order as it seeks to delete 
clause 10. 

SHHI NIREN GHOSH: Madam, I move: 

6. That at page 3, for clause 10, the 
following be substituted, namely:- 

"10. In article 311 of the Constitution, 
for clauses (2) and (3), the following 
clauses shall be substituted, namely: — 

'(2) No such person aforesaid shall 
be dismissed or removed or reduced in 
rank until he has been given a rea-
sonable opportunity of showing cause 
against the action proposed to be taken 
in regard to him: 

Provided that this clause shall not 
apply— 

(a) where a person is dismissed 
or removed or reduced in rank on 
the ground of conduct which has led 
to his conviction on a criminal 
charge; 

(b) where an authority em-
powered to dismiss or remove a 
person or to reduce him in rank is 
satisfied that for some reason, to be 
recorded by that authority in 
writing, it is not reasonably 
practicable to give to that person an 
opportunity of showing cause; or 

(c) where the President or 
Governor, as the case may be, is 
satisfied that in the interest of the 
security of the State it 
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is not expedient to give to that 
person such an opportunity. 

(3) If any question arises whether it 
is reasonably practicable to give to any 
person an opportunity of showing 
cause under clause (2), the decision 
thereon of the authority empowered to 
dismiss or remove such person or to 
reduce hirn in rank, as the case may 
be, shall be final.'" 

SHRI      K.       V.       RAGHUNATHA 
REDDY;    Madam, I move: 

7. "That at page 3, for lines 13 to 37, the 
following be substituted, namely : — 

'(2) (i) No such person as aforesaid 
shall be dismissed or removed or reduced 
in rank except after an enquiry in which 
be has been informed of the charges 
against him and given a reasonable 
opportunity of being heard in respect of 
those charges. 

(ii) After such enquiry, if it is 
proposed to impose on such person any 
such penalty, an appeal shall lie to the 
High Court, by any such person. 

(iii) In appeal, the High Court may 
reverse or alter the penalty or order 
further enquiry. 

(iv) If such a person is under 
suspension before the appeal is filed in 
the High Court, notwithstanding anything 
stated in the articles of the Constitution, 
the High Court shall not grant stay of the 
order of suspension, during the pendency 
of the said appeal. 

(v) Nothwithstanding anything 
contained in, the foregoing provisions of 
this article, a person who is a member of 
a Civil Service of the Union or an all-
India Service or a Civil Service of a State 
or 

holds a Civil Post under the Union, or 
State, can be dismissed or removed or 
reduced in rank, by an authority not 
subordinate to that, by which he was 
appointed, with» out an enquiry 
mentioned in sub clause 2(i),— 

(a) on the ground of conduct, 
which has led to his conviction on a 
criminal charge, or 

(b) where the President or the 
Governor, as the case may be, is 
satisfied that in the interest of the 
security of the State it is not expedient 
to hold such an enquiry'." 

SHRI A. D. MANI; Madam, I move: 

8. "That at page 3, lines 20 and 21, the 
words 'but only on the basis of the evidence 
adduced during such inquiry' be deleted." 

10. "That at page 3, after line 32, the 
following be inserted, namely:— 

'Provided further that the President or 
the Governor, as the case may be, before 
reaching a conclusion in the matter shall 
consult the Attorney-General on the 
case'." 

SHRI K. SANTHANAM:  Madam,    I move: 

13. "That at page 3, lines 17 to 21, the 
words 'and where it is proposed, after such 
inquiry, to impose on him any such 
penalty, until he has been given a 
reasonable opportunity of making 
representation or the penalty proposed, but 
only on the basis of the evidence adduced 
during such inquiry' be deleted." 

The questions were proposed. 

THE    DEPUTY   CHAIRMAN:    Mr. 
Niren Ghosh. Please be    very    brief. 

SHRI    NIREN GHOSH:     Madam, 1 am 
always brief.   I press this amendment because 

the hon. Minister  saia j  that the amendment    
that they have 
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[Shri Niren Ghosh.] brought forward in this 
Bill to the original article of the Constitution 
did not mean any abridgment of the rights of 
the civdl servants. If that is so, then what is the 
purpose of bringing forward this amendment? 
He said, "To make it explicit." No party, no 
responsible party, anywhere in the world, 
brings forward an amendment simply to make a 
thing explicit, when it is there in the 
Constitution. If it is the purpose of the ruling 
party in doing so, then I would say that it :is 
chiildish. No Constitution should be tempered 
with in this way or no amendment should be 
brought forward in this way. But really there is 
a deep purpose underneath it, that is, .they want 
to cover up, to restrict and , abridge the rights 
of the civil servants. When I confronted the 
Minister with quotations from the Railway 
Board circular that is there is childish. No 
Constitution should —the right to try to make a 
second representation; it is not restricted in any 
way—then he could not answer the question. 
Why? It is there in the amendment that he can 
make the representation only on the basis of the 
evidence already adduced in the course of the 
enquiry, thereby seeking to make the second 
representation a merely formal affair. I say 
there is deep and widespread resentment 
amongst two millions of civil servants; it does 
not do any good to the country to make the 
civil servants discontented in this way. I 
earnestly request him, before proceeding, even 
at this stage, to reconsider it, it is a major right 
of the civil servants. I can only say that if the 
Government puts this into effect, the agitation 
to alter it throughout the length and breadth of 
the country, by all the trade unions of the civil 
servants and all the other trade unions, would 
continue, unless the decision is reversed. So, I 
earnestly request the Government, even at this 
late stage, not to bring forward this 
amendment, but to restore the present provision 
of the Constitution. 

SHRI K. V. RAGHUNATHA REDDY: 
Madam, while I have moved this amendment, 
I am quite aware of the forceful argument put 
forward by the Minister of Law and the hon. 
Minister of Home Affairs, that there is 
absolutely n0 difference between article 311 
which ,was incorporated previously in the 
Constitution and the amendment that has been 
brought forward in the resent amending Bill. 
The reasons that are given by them are that the 
present amendment is brought forward for the 
purpose of making the procedure that was 
followed under the provisions of article 311 
more explicit and making it a part of the statute 
without giving any scope for any court to 
interpret one way or the other. There seems to 
be some force in the argument advanced both 
by the Law Minister and the Home Minister. 
Whatever may be the view to be taken on an 
interpretation of the present amendment that 
has been brought forward by the Government, 
I am not concerned with that aspect of the 
matter. As far as my amendment is concerned, 
it is my view that article 311—the existing 
article 311 or the article 311 that is brought 
forward in the form of an amendment now—
belongs to the realm of administrative justice 
in administrative matters and this aspect of 
administrative justice both in relation to the 
tribunals as well as the other quasi-judicial 
bodies is a slowly growing phenomenon in this 
country. Now, when we deal with the 
administrative tribunals and the quasi-judicial 
bodies, whether the procedure originally 
prescribed by article 311 would be followed, is 
a matter for consideration. Article 311 is not 
explicit, in my submission that a quasi-judicial 
body is a sine qua non. On an interpretation of 
article 311, what is contemplated under article 
311 is not necessarily a quasi-judicial body but 
any tribunal including an administrative 
officer is entitled to give notice, examine 
evidence »nd pass an order, and    an 
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-opportunity may be given to the  aggrieved 
person for the purpose of •explaining his case 
in relation to the penalty contemplated. What 
my submission is this. Whatever might be the 
administrative tribunals or the form in which 
they are constituted or the justice administered 
by them I humbly feel that there are no substi-
tutes for a judicial review of the case of a 
human being at one stage or another. If a man 
is aggrieved, if a penalty is sought to be 
imposed against anybody, that penalty at one 
stage or another must be subject to a judicial 
review, so that personal feelings of superior 
officers may not come into play in certain 
cases of people affected. Dr. Sapru has very 
pointedly said in his dissenting note in respect 
of certain classes of officers, clauses 3 and 4, 
that there is always the danger or at least a 
very reasonable feeling among the officers 
concernedi that their superior officer may not 
always take the right view and might even 
have a certain personal feeling. Having regard 
to all these conditions and circumstances, a 
judicial review must be given at some stage of 
the cases of such persons who are affected. 

Now, a question has been put by one of the 
hon. Members to the Minister. Suppose a 
penalty is recommended by a tribunal which 
tries a man after evidence is adduced. Here, 
the argument is that after tribunal comes to the 
conclusion and Tecommendation is made that 
tie particular penalty can be imposed and a 
recommendation is made to the appropriate 
authority contemplated under clause (1) of 
article 311 and when this appropriate 
authority comes to the conclusion, gives 
notice, "Why should I not impose this penatly 
on you, please explain"; what is the position 
of an affected person. Now, by fixing or 
limiting the scope of the representation in 
relation to the penalty, the entire scope is 
limited to the evidence already recorded.    I 

s^r^K .aWare-anc* to some e*tent sure^that     in  all  cases  it  is     not 
posable to enlarge the evidence after that stage 
of the enquiry but both under the civil law and 
the criminal law—the hon. Minister being a 
lawyer he must know—in the case of appeals' 
to the High Court, the court can call for further 
evidence and on application further evidence 
can be recorded for the purpose of 
adjudicating cases and rendering justice. For 
instance, suppose after the tribunal 
recommends a penalty and the show-cause 
notice is given by the authority concerned, 
some fresh evidence is discovered by the 
authority concerned or by the person who is 
aggrieved. Would such evidence be prevented 
from being led or would the authority not be 
authorised to look into such evidence? Should 
not be aggrieved person take advantage of 
such evidence? 

Madam Deputy Chairman, you must 
be aware, especially the hon. Minister 
for Home Affairs must be aware that 
in criminal cases there was Adolf 
Beck's case. It was one of the 
famous cases in the law of evidence. 
The entire question was one of 
identification. One      person      was 
wrongly convicted thinking that he was the 
person who had been properly identified, 
instead of some other person, and after the 
man stayed in jail for a numebr of years, the 
Government discovered that the person who 
had been put in jail, though he was identical 
to another man, was not the man who ought to 
have been sent to jail. This is only an illustra-
tion I am giving. So, in cases where there is a 
reasonable possibility of discovering evidence 
for the purpose of proving one's innocence, 
such a possibility should not be precluded, 
and if such an occasion arises, the 
Government ought to consider, and the person 
who is aggrieved should have an opportunity 
to adduce evidence to that effect. 

Now when I suggest judicial review by the' 
High Court, I do suggest   that 
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[Shri K V. Raghunatha Reddy.] the High 
Court should- have the Power to judicially 
review this matter, and in. all matters where 
the tribunal passes judgments, and the 
Government takes the view one way or the 
other, in quite a number of <. cases, writs can 
be filed under article 226 of the Constitution, 
either a writ of certiorari, or any other writ. 
Now, within the writ jurisdiction a person 
cannot go into the quantum of evidence and 
appreciation of evidence, and when only an 
appeal is made, the judicial body can 
appreciate the evidence, and in the affairs of 
men and matters there cannot be a better 
institution which can judge, which can 
appreciate evidence in relation to matters 
which are decided upon than the judiciary. 
Now, in the case of a tribunal it should be 
noted that the evidence is recorded more or 
less following the Evidence Act and also 
following the rules of procedure, and the 
tribunal also is a judicial body or a quasi-
judicial body which records evidence. After 
all, men may err. That is why a hierarchy of 
judicial institutions are set up so that even if 
one institution errs, another institution may 
rectify the mistake committed by a 
subordinate institution. 

Now, if we take the second aspect of 
arat'icle 311, when we read article 311 it is 
said that in cases where there is the judgment 
of a criminal court convicting a person, there 
need not be any opportunity given at all. I 
quite agree. I want this point to be 
remembered that in those cases where there is 
a judicial determination of guilt of the person 
by the competent courts in this country 
dealing with this matter whether a person is 
guilty or not, when once a competent court 
finds him guilty, he has got all the remedies 
available under the Criminal Procedure Code, 
and only after the final judgment by the 
highest court in the country, the man could be 
touched. In one part of the article you provide 
all the facilities available even to any ordinary 
person under the Criminal Procedure  Code,  
whereas  in  another 

part of the article he is denied the same if he 
has to face a different type of situation. So, 
Madam, I would request the House and the 
hon. Minister to consider whether it. is not 
desirable to give an opportunity, for the 
purpose of giving a judicial review, to the 
person concerned. I also quite see the situation 
where, if the courts are given powers for the 
purpose of granting stay, where, if an officer is 
suspended, the court can come to the rescue of 
the officer and grant a stay, certain things 
might get upset. Hence I have contempleted in 
my amendment that if once an officer is 
suspended, in no circumstances will the courts 
have the power to grant stay except to 
adjudicate on the finality of the issue. 

So with these remarks, Madam, I commend 
this amendment for the acceptance  of the  
House. 

SHRI A. D. MANI: Madam, I shall be very 
brief and I shall speak only on the second 
amendment which is lifted last. The second 
amendment deals with my proposal that before 
Government takes action against a civil 
servant on the grounds of the security of State 
being involved, they shall place the necessary 
papers before the Attorney-General for his 
opinion. I made the point in my intervention in 
the debate this morning and I expected the 
Minister to reply to it. I would like to ask the 
Minister what difficulty is there in the way of 
the Government placing the papers concerned 
before the Attorney-General, of a civil servant, 
who is sought to be removed from service on 
the grounds of the security of the State being 
involved. I believe a few persons in the 
External Affairs Ministry have been removed 
under this article and this has made them feel 
very bitter about it. Some of them have seen 
me and told me that removal under this article 
is not only loss of job but also loss of prestige 
and reputation of the whole family. A person 
is branded as a traitor if he is removed undel 
this  article.    So,     I feel that before 
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Government exercises these extraordinary 
powers in removing a person •on the grounds 
of the security of the State, they should place 
the papers before the Attorney-General. In 
other words, we want a judicial mind to be 
applied to the case and .judicial advice 
tendered to the Government. Of course, the 
Government "will be the final authority to 
decide whether the advice should be accept-
<ed or not, but I take it that where the 
Attorney-General gives his opinion that no 
such action should be taken, the Government 
will not take such action. I should like ;o -ask 
the Minister of State what difficulty he has got 
in accepting my amendment. 

SHRI K. SANTHANAM: Madam Deputy 
Chairman, my amendment seeks to restore the 
clause as it emerged from the Select 
Committee. In fact, that was the justification 
for bringing the amendment at all. Somehow or 
other the whole thing was messed up and I 
must say this -clause, as it is, is a sort of consti-
tutional misadventure; it has no purpose, and if 
the hon. Minister chooses, he can go back to 
article 311, as it is, and nobody will be the 
worse for it. But the main reaston for bringing 
the original amendment was that the present 
procedure of having two stages, one stage, an 
inquiry commitee and finding, and another 
stage, giving the notice to show why the 
particular penalty should not be levied. Now, it 
is a sort of 'bonus for corruption that is b-eing 
given. Today, between finding a man guilty 
and punishing him there is a big interregnum. It 
is used not so much for mitigating the penalty 
but to pull the wires from behind. An official of 
the highest integrity told me that there is not a 
single case in which a penalty has been 
imposed without Herculean efforts being made 
to exempt it. The idea that innocent 
Government servants are being punished in this 
'country is anything but true. There is no 
chance of any innocent Government servants 
being punished at all- There 

is  only a  5 per  cent,     chance  of a corrupt 
Government    servant    being punished. I 
believe out of the 20 lakhs of Government 
servants,  5 per  ;-cnt. only are corrupt, another 
15 per cent, are unfit, another    30 per    cent, 
are lazy and indifferent, only 50 per cent, of the 
servants of the Government of India  are doing 
honest work,  and  if by any chance we could 
keep only this 50 per cent, and get rid of the 
other 50 per cent., our country will be ruled in 
a most excellent manner.   We will get  the  
returns for  the  money     we spend.    But  
today     everyone     hates corruption      in   
the      abstract,     but supports the corrupt man 
in practice. That is the position.    There is not 
a single Government servant    who has been  
corrupt,     who  has  been  found guilty and 
who is not finding support. Now,   we   do  not     
want   any   interregnum between the finding of 
guilty and punishment.    Punishment should 
follow  the  finding.    Afterwards     he may 
appeal.    It is wrong to say that the     
Government     servant     has  no appeal.    
There is an    appeal in    all cases except where    
the appointment is  by  the  President  in  which     
case it goes to the Union    Public Service 
Commission, and they scrutinise    the whole 
thing. Therefore, I think    the present  position   
is wrong.    It  is  In favour   of  those  people  
who  commit misconduct,  and it  is  impeding     
the efficiency     of      the      administration. 
Therefore,  I  think     this  amendment, which 
was moved so hastily by    the Law  Minister     
in  the  Lok     Sabha, was a great mistake and, 
as I    have called,     it is    a constitutional    
misadventure.      Of   course,     the     hon. 
Minister   had   to  support  it   in   some way,      
and   he   has      supported      it. Though I have    
moved    my amendment,  I am not going to 
press it for obvious     reasons  and     therefore     
I request permission to withdraw    the 
amendment. 

SOMR HON. MEMBERS:     No, no. 
SHRI GOPIKRISHNA VIJAIVARGIYA: 

Madam, I have to say only this. As Mr. 
Santhanam is saying that he stands for the 
draft as it emerged 
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[Shri Gopikrishna Vijaivargiya.] from the 
Select Committee, I stand for the clause as it 
was originally suggested before the Select 
Committee, because there is talk in the whole 
country, from the Congress benches as well as 
from the benches opposite, that there is great 
corruption, and that corruption has to be 
removed. Therefore, I think that the clause as 
it was originally suggested should remain. 

SHRI BHUPESH GUPTA: Madam Deputy 
Chairman, it is most unfortunate that an hon. 
Member of the House, Mr. Santhanam, chose 
to make a remark saying that 5 per cent, of the 
Government employees, or something like 
that, are corrupt. Well, I do not know how he 
has arrived at the precentage mentioned by 
him. But then nobody can be dealt with except 
under certain procedures of natural justice. His 
case should be dealt with properly and he 
should be given  opportunities. 

SHRI K. SANTHANAM: Does the hon. 
Member want opportunity for refuting the 
charges or for determining  punishment? 

SHRI BHUPESH GUPTA: Here you are not 
having a judicial enquiry. You are having a 
departmental enquiry dealing with certain 
charges. Why should you not give them the 
opportunity that are given at least under the 
Constitution which you gave as the framers of 
the Constitution to prove his innocence or to 
guard himself against unjust punishment? 

SHRI K. SANTHANAM: I wish to point out 
to the hon. Member that the present 
Government Servents Conduct Rules provide 
a very elaborate procedure almost on all 
judicial enquiry. 

SHRI BHUPESH GUPTA: No, it does  not.   
I wish  it wag  so.   There- 

fore, I say that it is uncharitable on the part of 
Mr. Santhanam, and I do not see why he 
should change in a progressive world in a 
retrograde direction. 

SHRI K. SANTHANAM; Because I want to 
get rid of corruption in this country from 
Government services. 

SHRI BHUPESH GUPTA; Then I am all the 
more sorry for him. In the thirteen years he 
does not seem to have changed at all. I think 
he should change and change for the better. 
Now, Madam Deputy Chairman, I would 
invite his attention to the present procedure. 
What is the present procedure under article 
311 (2), and I should like to know from the 
Home Minister whether under the existing 
provisions in the Bill clause (2) of article 311 
requires an amendment? The procedure laid 
down is:— 

(i) Framing charges and allegations and 
obtaining written statement of  
defence; 

(ii) Holding an oral inquiry intcc the 
charges; 

(iii) Issuing a show-cause notice 
proposing a provisional penalty and 
supplying the accused   employee  
with— 

(a) a copy of the report of the 
Inquiry Officer;  and 

(b) the findings of the punish ing 
authority with reasons for his 
disagreement, if any, with the 
Inquiry Officer; 

(iv) Obtaining the representation of the 
accused official showing cause as to 
why the proposed punishment 
should not be imposed; and 

- (v)  Issuing final order. 

This is  the procedure  laid  down today. 
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SHRI K. SANTHANAM: This is the 
procedure for minor penalties. There is a 
bigger procedure for major penalties. I have 
got a note. The hon. Member can see it. 

SHRI BHUPESH GUPTA: I do not say Mr. 
Santhanam is deliberately-misleading. But he 
may be suffering from misjudgment of things. 
I say that this is the procedure laid down 
under article 311(2). It may have other 
ramifications or elaborations but this is the 
essence of it. Now, do I understand from the 
hon. Home Minister that this procedure will 
be followed. He should answer— I can pass 
on the copy to him. He can check it up—
whether this procedure will be followed, as it 
is, even under the amendment. He should 
make a clear statement which would enable 
Government employees to understand where 
they stand after the amendment, in what way 
the procedure so far followed is going to be 
modified, if at all that is goin? to be modified. 
That is all that I have to say. 

Madam Deputy Chairman, it is most 
unfortunate that the Government thought it fit 
to bring in an amendment to article 311 
despite the opposition of so many people in 
the country and of almost all the trade unions, 
and Opposition parties, of course. I think it 
was unnecessary, it was redundant if the 
amendment is nothing but the old thing. 
Suspicion is there that it means something, 
otherwise the Government would not have 
come out with this amendment. Therefore, I 
think the matter should be reconsidered by the 
Government even at this iate stage. Employees 
have their fears and apprehension. They are 
confirmed from the very fact that instead of 
explaining the statute, Government have come 
out with substitute amendments to the 
particular provisions of the Constitution. I 
would like to know where do we stand with 
regard to the procedure. 
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which had been appointed by the Government to 
suggest methods for rooting out corruption. 
Therefore, when he gave facts, percentages, it ie 
on the basis of data which has beea collected. 

Now, the proposal which was contained in the 
original Bill was based upon the report of the Pay 
Commission, and there they seem to arrive at the 
same conclusion as was mentioned by Mr. 
Santhanam that if there is a delay between the 
finding of guilt and imposition of punishment, then 
there are so many Herculean efforts—that was the 
phrase used by Mr. Santhanam—by the civil 
servant to escape the punishment that it becomes 

difficult for the authority imposing discipline to 
give him adequate punishment. Now, it is 
necessary in order that discipline should be 
maintained that those who are guilty should meet 
with swift punishment. There can be no doubt—
none could join issue on the proposition—that 
innocent should never be punished but it is the 
observation of every one including Mr. 
Santhanam that the innocent   is   never  
punished. 

Now, here the whole procedure to which 
reference has been made by Mr. Gupta is based 
on compliance with article 311(2). There, as a 
matter of judicial interpretation by the Privy 
Council—it was not something which was there 
contained by express words but as a result of 
interpretation by the Privy Council—I. M. I Lai's 
case that it was ruled out that it is necessary to 
divide the enquiry into two stages—one finding 
of guilt and second, imposition of penalty. This 
has one disadvantage. One is delay and the 
second is the attempt made by the civil servant 
who is proceeded against to influence the 
authority considering ,the question. In no other 
judicial proceeding with which you are familiar, 
is the finding of guilt and conviction divided into 
two stages. A man is held guilty and certain 
punishment is given under the Criminal law 

SHRI R. M. HAJARNAVIS: Madam 
Deputy Chairman, this clause has evoked 
extraordinary heat and passion. Mr. 
Santhanam spoke with experience and with 
knowledge .    .    . 

SHRI AKBAR ALI KHAN: He invariably 
does so. 

SHRI R. M. HAJARNAVIS: ... in this case 
with intimate knowledge because   he   headed 
the    committee 



 

at the same sitting but this position arose 
because of the interpretation given by the 
Privy Council   .   .   . 

AN HON. MEMBER:   There    is    no 
judicial trial. 

SHRI    GOPIKRISHNA   VIJAIVAR-
GIYA:  Much more than judicial trial. 

SHRI R. M. HAJARNAVIS: ... in the I. M. 
Lai case. The Pay Commission said: 'This 
ought not to be allowed to be prolonged, both 
these stages should be combined into one'. But 
it was decided in the other House: 'No, the 
position should be restored'. But in answer to 
Mr. Gupta's question, I want to say that 
whatever procedure is devised, the procedure 
that he read out is not something which in 
terms is prescribed by article 311(2) but what 
is to be ensured, what anyone who considers 
the legality of the action taken under article 
311 <2) would see, is not whether those 
various steps in terms are literally complied 
with it but whether there is genera] and 
substantial compliance with article 311(2). 
Therefore, what the procedure would be, even 
if article 311(2) is not amended, whether those 
steps may be recast is a question which I am 
not bound to answer because as I said, that 
procedure may be modulated from time to 
time even in an individual case provided the 
substantial provisions of article 311(2) are not 
transgressed. If there is a judicial review, then 
that judicial review is only confined to the 
High Court satisfying itself that article 311(2) 
is not infringed. The High Court is not 
constituted into an appeal court over the 
findings of the disciplinary authority. 
Therefore, the procedure in each case or in a 
class of cases can always be modulated within 
the terms  of article 311(2). 

As regards Mr. Mani's amendment, I did 
not refer to it in the earlier stage because it 
appeared to me that lie has not graspcl the 
actual dimensions of the problem or nature of 
the problem.    I  suggest  to him  that be- 

192 RS—6. 

fore he presses this solution, he might see. 
how many eases arose under this clause and 
whether it would be possible for any 
Attorney-General or half-a-dozen Attorney-
Generals to devote their whole attention to 
consider this matter. I thought it was so 
obvious and though he chose to mention 
them, I had ignored it. 

SHRI A. D. MANI: I would like to mention 
that some persons were dismissed from the 
External Affairs Ministry under article 311. I 
am not going into the question of the dis-
missals. Those persons approached jurists in 
Delhi and wanted their protection. They 
wanted to know whether this matter could be 
made justiciable and all the jurists said that 
the clause in 311(2) was a retrograde clause 
and that there should be some method of 
relaxation. Since we are bringing up the 
matter again, it ig all right for the Minister to 
say that he ignores this because he is not the 
person affected but let him put himself in the 
position of a man who is dismissed under this 
article. It is not only dismissal, it is perhaps- 
branding the man as a traitor. Now, is it right 
that the Government should do it without the 
Attorney-General giving his opinion on the 
merits of the case. 

AN HON. MEMBER: How many cases are 
there? 

SHRI A. D. MANI: There are only 4 or 5. 

SHRI R. M. HAJARNAVIS: Apart from the 
External Affairs case, I know personally that 
there are cases which have arisen practically in 
every Ministry and the fact that a person in 
service is terminated from service under this 
section, I do not think, can be looked at like 
this. In a matter of national safety, the 
question of caution comes in. The question of 
extra caution comes in. Therefore, action is 
taken but in spite of this I might assure the 
hon. Member that these cases are scrutinised at 
the highest level thoroughly.    Every aspect of 
it 
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[Shri R. M. Hajarnavis.] is considered and 
no useful and loyal Government servant need 
fear that action will be taken against him un-
less the matter is considered at the highest 
level. 

THE DEPUTY CHAIRMAN: Mr. Ghosh, 
are you pressing your amendment? 

SHKI NIREN GHOSH: In view of the 
Minister's reply I think it is really meant as an 
abridgment of the rights of the civil servants. 
I, therefore, press. 

THE DEPUTY CHAIRMAN: The question 
is: 

6. That at page 3, for clause 10, the 
following be substituted, name-ly:- 

"10. In article 311 of the Constitution, 
for clauses (2) and (3), the following 
clauses shall be substituted,  namely: — 

'(2) No such person as aforesaid 
shall be dismissed or removed or 
reduced in rank until he has been 
given a reasonable opportunity of 
showing cause against the action 
proposed to be taken in regard to him: 

Provided that this clause shall not 
apply— 

(a) where a person is dismissed 
or removed or reduced in rank on 
the ground of conduct which has led 
to his conviction on a criminal 
charge; 

(b) where an authority cm-powered 
to dismiss or remove a person or to 
reduce him in rank is satisfied that 
for some reason, to be recorded by 
that authority in writing, it is not 
reasonably practicable to give to 
that person an opportunity of 
showing cause; or 

(c) where the President or 
Governor, as the case may be, is 
satisfied that in the interest of the 
security of the State it is not 
expedient to give tc that person such 
an opportunity. 

(3) If any question arises, whether it 
is reasonably practicable to give to any 
person an opportunity of showing 
cause under clause (2), the decision 
thereon of the authority empowered to 
dismiss or remove such person or to 
reduce him in rank, as the case ma? be, 
shall be final.'" 

The moticm was negatived. 

THE    DEPUTY    CHAIRMAN:    The-
question is: 

7. "That at page 3, for lines 13 to 37, the 
following be substituted, namely: — 

'(2) (i) No such person as aforesaid 
shall be dismissed or removed or reduced 
in rank except after an enquiry in which 
he has-been informed of the charges 
against him and given a reasonable 
opportunity of being beard in respect of 
those charges. 

(ii) After such enquiry, if it is 
proposed to impose on such person any 
such penalty, an appeal shall lie to the 
High Court, by any such person. 

(iii) In appeal, the High Court may 
reverse or alter the penalty or order 
further enquiry. 

(iv) If such a person is under 
suspension before the appeal is filed in 
the High Court, notwithstanding 
anything stated in the articles of the 
Constitution, the High Court shall not 
grant stay of the order of suspension, 
during, the pendency of the said appeal. 



2791 Constitution [9 MAY  1963]     (Fifteenth Amdt.)  Bill,   2792 
1963 

(v) Notwithstanding anything 
contained in the foregoing provisions of 
article, a person who is a member of a 
Civil Service of the Union or an all-India 
Service or a Civil Service of a State or 
holds a Civil Post under the Union or 
State, can be dismissed or removed or 
reduced in rank, by an authority not 
subordinate to that, by which he was 
appointed, without an enquiry mentioned 
in subclause 2(i),— 

(a) on the ground of conduct, 
which has led to his conviction on a 
criminal charge, or 

(b) where the President or the 
Governor, as the case may be, is 
satisfied that in the interest of the 
security of the State it is not expedient 
to hold such an enquiry.' " 

The motion was negatived. 

THE DEPUTY CHAIRMAN: The question 
is: 

8. "That at page 3, iines 20 and 21, the 
words 'but only 0n the basis of the evidence 
adduced during such enquiry' be deleted." 
The motion was negatived. 
THE DEPUTY CHAIRMAN: The question 

is: 

10. "That at page 3, after line 32, the 
following be inserted, namely: — 

'Provided further that the President or 
the Governor, as the case may be, before 
reaching a conclusion in the matter shall 
consult the Attorney-General on the 
case'." 

The motion was negatived. 
THE DEPUTY CHAIRMAN; Mr. 

Santhanam. are y°u pressing amendment No. 
13? 

SHRI K. SANTHANAM: I am not 
pressing. 

THE DEPUTY CHAIRMAN: Has he the 
leave of the House to withdraw? 

HON.  MEMBERS:   No. 

THE DEPUTY CHAIRMAN: The question 
is; 

13. "That at page 3, lines 17 to 21, the 
words 'and where it is proposed, after such 
inquiry, to impose on him any such 
penally, until he has been given a reason-
able opportunity of making representation 
on the penalty proposed, but only on the 
basis of the evidence adduced during such 
inquiry' be deleted." 

The motion was negatived. 

THE DEPUTY CHAIRMAN: The question 
is: 

"That clause 10 stand part of the 
Bill." 

The House divided. 
THE DEPUTY CHAIRMAN: Ayes— 135; 

Noes—22. 
AYES—135 

Abid Ali, Shri. Agrawal, Shri J. P. 
Ahmad, Shri Syed. Ammanna Raja, 
Shrimati C. Anis Kidwai, Shrimati. 
Anwar, Shri N. M. Arora, Shri Arjun. 
Asthana, Shri L. D. Bansi Lai,  Shri. 
Baxooah, Shri Lila Dhar. Basu, Shri 
Santosh Kumar. Bedavati Buragohain, 
Shrimati. Bharathi, Shrimati K. 
Bhargava, Shri M. P. Chakradhar, Shri 
A. Chatterji, Shri J. C. Chaturvedi, Shri 
B. D. Ohauhan, Shri Nawab Singh. 



 

Ohavda, Shri K. S. 
Dasgupta. Shri T. M. 
Dass, Shri Mahabir. 
Deb, Shri S. C. 
Desai, Shri Suresh J. 
Devaki Gopidas, Shrimati. 
Dharam Prakash, Dr. 
Dikshit, Shri Uma&hankar. 
Doogar, Shri R. S. 
Dutt, Shri Krishan. 
Ghose,  Shri Surend'ra Mohaa. 
Ghosh, Shri Sudhir. 
Gilbert, Shri A. C. 
Gopalakrishnan, Shri R. 
Gupta, Shri Gurudev. 
Gupta, Shri Maithilisharan. 
Hathi, Shri Jaisukhlal. 
Jairamda-s Daulatram, ShrL 
Kakati, Shri R. N. 
Kalelkar,  Kakasaheb. 
Karayalar, Shri S. C. 
Karmarkar, Shri D. P. 
Kasliwai; Shri N. C. 
Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand, Swami. 
Khan, Shri Akbar Ali. 
Khan, Shri Pir Mohammed - 
Krishna Chandra, Shri. 
Krishnamachari,  Shri V.  T.    •- 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati. 
Lingam, Shri N. M. 
Lohani, Shri I. T. 
Mahesh Saran,  Shri. 
Mallik, Shri D. C. 
Malviya, Shri Ratenlal Kishorilal. 
Mathen, Shri Joseph. 
Maya Devi Ohettry,  Shrimati. 
Mehta, Sliri M. M. 
Mishra, Shri S. 

Mis-bra.  Shri S.  N. 
Misra, Shri M. 
Mitra, Shri P. C. 
Mohammad, Ohaudihary A. 
Mahanty, Shri Dhananjoy. 
Nafisul Hasan, Shri. 
Nandini Satpathy, Shrimati. 
Nanjundaiya,  Shri B.  C. 
Narasimha Rao, Dr. K. L. 
Neki Bam, Shri. 
Pande, Sihri C. D. 
Pande, Shri T. 
Panjhazari, Sardar Raghbir Singh. 
Panmanand, Dr. Shrimati Seeta 
Patel,  Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil,  Shri  Sonusing Dhansdng. 
Pattabiraman, Shri T. S. 
Pillai, Shri J. S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaul, Shri Shiva Nand. 
Ray, Dr. Nihar Ranjan. 
Ray,  Shri Ramprasanna. 
Reddi, Shri J. C. Nagi. 
Reddy, Shri K. V. 
Reddy, Shri N. Narotham. 
Reddy, Shri N. Sri Rama. 
Reddy, Shri S. Channa. 
Rohatgi, Dr. Jawaharlal. 
Sadiq Ali,  Shri. 
Sahai, Shri Ram. 
Saksena, Shri Mohan Lai. 
Samuel, Shri M. H. 
Santhanam, Shri K, 
Sapru, Shri P. N. 
Saraogi, Shri PanmaM. 

Sarwate, Shri V.  V. 

Satyaeharan, Shri. 

Satyanarayana, Shri M. 

Savnekar, Shri Daiba Sahdb. 
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Seeta Yudhvir, Shrimati. 
Shah, Shri K. K. 
Shah, Shri M. C. 
Sharma, Shri L. Lalit Madhob. 
Sharma,  Shri Madho Ram. 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M.  S. 
Singh,  Sardar Budh. 
Singh, Dr. Gopal. 
Singh, Shri Mohan. 
Singh, Shri Santokh. 
Singh, Shri Vijay. 
Sinha, Shri B. K. P. 
Sinha, Shri R. B. 
Sinha, Shri R. P. N. 
Sinha Dinkar, Prof. R. D. 
Syed Mahmud, Shri 
Tankha, Pandit S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 
Tara Ramaohandra Satihe, Shrimati. 
Tariq, Shri A. M. 
Tayyehulla, Maulana M. 
Tripathi, Shri H. V. 
Uma Nehru, Shrimati. 
Varma, Shri B. B. 
Venkateswara Rao, Shri N. 
Vijaivargiya, Shri Gopikrishna. 
Wadia, Prof. A. R. 
Warerkar   Shri B. V.  (Mama). 
Yajee, Shri Sheel Bhadra. 

NOES—22 

Annadurai, Shri C. N. 
Chordia, Shri V. M. Dave, 
Shri Rohit M Gaikwad,  
Shri B. K. Ghosfli, Shri 
Niren. Gupta, Shri 
Bhupesh. 

Gurupada Swamy, Shri M, S. Jahanara 
Jaipal Singh,  Shrimati. Khandekar, Shri 
R. S. Khobaragade, Shri B. D. Kureel 
Urf. Tahb, Shri P. L. Lai, Prof. M. B. 
Mani, Shri A. D. Misra, Shri Lokanath. 
Narasimham, Shri EL L. Patel, Shri 
Dahyabhai V. Reddy, Shri K. V. 
Raghunatha. Singh, Shri J. K. P. 
Narayan. Sinha, Shri Rajendra Pratap. 
Solomon, Shri P. A. Suhba Rao, Dr. A. 
Vajpayee,  Shri A. B. 

The motion was adopted by a majority of 
the total Membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 10 was added to the Bill. 

Clause 11—Amendment    of    article 316 

THE DEPUTY CHAIRMAN: The question 
is: 

"That   clause   11   stand   part   of the 
Bill." 

The House  divided. THE  
DEPUTY  CHAIRMAN: Ayes—149;  
Noes—3 

AYES—149 

Abid Ali, Shri. Agrawal, Shri J. P. 
Ahmad, Shri Syed. Ammanna Raja, 
Shrimati C. Anis Kidwai,  
Shrimati. Anwar, Shri N. M. Arora,  
Shri Arjun. Asthana, Shrii L. D. 
Bansi Lai,  Shri. Barooah, Shri Lila 
Dhar. 
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Basu, Shri Santosh Kumar. Bedavati 
Buragohain,  Shrimati. Bbarathi,   
Shrimati  K. Bhargava, Shri M. P. 
Chakradhar,  Shri A. Chatterji,  Shri J. C. 
Chaturvedi, Shri B. D. Chauhan,  Shri 
Nawab Singh. Chavda, Shri K. S. 
Chordia, Shri V. M. Dasgupta, Shri T. 
M. Dass. Shri Mahaibir. Dave, Shri 
Rohit M. Deb, Shri S. C. Desak Shri 
Suresh J. Devaki Gopidas, Shrimati. 
Dharam Prakash, Dr. Dikshit, Shri 
Umashankar. Doogar, Shri R. S. Dutt.  
Shri  Krishan. Ghose,  Shri   Surendra 
Mohan. Ghosh, Shri Sudhir. Gilbert, Shri 
A. C. Gopalakrishnan,  Shri R. Gupta,  
Shri Bhupesh. Gupta, Shri Gurudev. 
Gupta, Shrii Maithilisharan. Gurupada 
Swamy, Shri M. S. Hathi, Shri 
Jaisukhlal. Jahanara  Jaipal   Singh,   
Shrimati. Jairamdas Daulatram. Shri. 
Kaka'.i, Shri R. N. Kalelkar, Kakasaheb. 
Karayalar,  Shri  S.  C. Karmarkar, Shri 
D. P. Kasliwal, Shri N. C. Kathju, Shri 
P. N. Kaushal, Shri. J. N. Keshvanand, 
Swami. Khan. Shri Akbar Ali. Khan, 
Shri Pir Mohammed. Khandekar, Shri R. 
S. Krishna Chandra, Shri. 

Krishnamachari, Shri V. T. 
Kulkarni, Shri B. T. 
Kumbha  Ram,  Shri. 
Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati. 
Lai, Prof. M. B. 
Lingam, Shrip N. M. 
Lohani, Shri I. T. 
Mahesh Saran, Shri, 
Mallik, Shri D. C. 
Malviya, Shri Ratanlal Kishorilal. 
Mani, Shri A. D. 
Mathen,  Shri Joseph. 
Maya Devi Chettry, Shrimati. 
Mehta, Shri M. M. 
Mishra,  Shri  S. 
Miehra,  Shri  S.  N. 
Misra, Shri M. 
Mitra, Shri P. C. 
Mohammad, Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Nafisul Hasan, Shri. 
Nandini Satpathy,  Shrimati. 
Nanjundaiya, Shri B. C. 
Narasimham, Shri K. L. 
Narasimha Rao, Dr. K. L. 
Neki  Ram,  Shri. 
Pande, Shri C. D. 
Pande, Shri T. 
Panjhazarii,  Sardar Raghbir Singh. 
Parmanand.   Dr.   Shrimati   Seeta. 
Patel,  Shri Dahyabhai V. 
Patel, Shri Maganhhai S. 
Pathak,  Shri G. S. 
Patil, Shri P.  S. 
Patil,  Shri  Sonusing Dhansing. 
Pattabiraman, Shri T. S. 
Pillai,  Shri J.  S. 
Punnaiah, Shri. Kota. 

Rajagopalan,  Shri  G. 
Ramaul, Shri Shiva Nand. 
Ray, Dr. Nihar Ranjan. 
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Bay, Shri Ramprasanna. 
Keddi, Shri J. C. Nagi. 
Beddy, Shri K. V. 
Beddy, Shri N. Narotham. 
Beddy, Shri N. Sri Rama. 
Beddy,  Shri S. Channa. 
Bohatgi, Dr. JawaharlaL 
Sadiq Ali, Shri. 
Sahai, Shrii Ram. 
Saksena, Shri Mohan Lai. 
Samuel.  Shri M. H. 
Samthanam, Shri K. 
Sapru, Shri P. N. 
Saraogi, Shri Pannalal. 
Sarwate, Shri V. V. 
Satyacharan, Shri. 
Satyanarayana,  Shri  M. 
Savnekar,  Shri Baba Saheb. 
Seeta Yudhvir,  Shrimati. 
Shah, Shri K. K. 
Shah, Shri M.  C. 
Sharma,  Shri L. Lalit Madhob. 
Sharma,  Shri Madho Ram. 
Sheify,   Shri B.  P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M. S. 
Singh,  Sardar Budh. 
Singh, Dr. Gopal. 
Singh,  Shri Mohan. 
Singh,  Shri  Santokh. 
Singh, Shri Vijay. 
Sinha,  Shri B. K. P. 
Sinha, Shri R. B. 
Sinfca,  Shri Rajendra Pratap. 
Sinha, Shri R. P. N. 
Smha Dinkar. Prof. R. D. 
Solomon, Shri P. A. 
Subba Rao, Dr. A. 
Syed Mahmud, Shri. 
Tanfcha, Pandit S.  S. N. 
Tapase,  Shri G. D. 
Tara Chand, Dr. 
Tiara   Ramachandra   Sathe,   Shrimati. 

Tariq, Shri A. M. Tayyebulla, Maulana 
M. Tripathi, Shri H. V. Uma Nehru, 
Shrimati. Vajpayee,, Shri  A.  B. Varma, 
Shri B. B. Venkateswara Rao, Shri N. 
Vijaivargiya, Shrii Gopikrishna. Wadia, 
Prof. A. R. Warerkar, Shri B. V.   
(Mama). Yajee, Shri Sheel Bhadra. 

NOES—3 

Annadurai, Shri  C. N. Khobaragade, 
Shri B. D. Reddy? Shri K. V. Raghunatha. 

The motion was adopted by a majority of 
the total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 11 was added to the Bill 

Clause      12—Amendment   . of   the 
Seventh Schedule. 

THE DEPUTY CHAIRMAN; The question 
is: 

"That clause 12 stand Pa''t of the Bill." 

The  House  divided. 

THE DEPUTY CHAIRMAN: Ayes— 140; 
Noes—16. 

AYES—140 

Abid Ali,  Shri. Agrawal, Shri J. P. 
Ahmad, Shri Syed. Ammanna Raja, 
Shrimati C. Anis Kidwai,   
Shrimati. 



 

Anwar,  Shri N. M. Arora,  Shri Arjun. 
Asthana, Shrii L. D. Bansi Lai, Shri. 
Barooah,  Shri Lila Dhar. Basu, Shri 
Santosh Kumar. Bedavati Buragohain,  
Shrimati. Bharathi,   Shrimati  K. 
Bhargava. Shri M. P. 
Chakradhar, Shri A. 
Chatterji-,  Shri J. C. 
Chaturvedi, Shri B. D. 
Chauhan, Shri Nawab Singh. 
Chavda, Shri K. S. 
Dasgupta, Shri T. M. 
Dass, Shri Mahabir. 
Deb, Shri S. C. 
Desaii, Shri Suresh J. 
Devaki Gopidas, Shrimati. 
Dharam Prakash, Dr. 
Dikshit, Shri Umashankar. 
Doogar, Shri R. S. 
Duibt,  Shri Krisihan. 
Ghose, Shri Surendra Mohan. 
Ghosh,  Shri Sudhir. 
Gilbert, Shri A. C. 
Gopalakrishnan, Shri R. 

Gupta, Shri Gurudev. Gupta, Shrii 
Maithilisharan. Gurupada Swamy, Shri 
M. S. Hathi, Shri Jaisukhlal. Jahanara 
Jaipal  Singh,  Shrimati. Jairamdas 
Daulatram, Shri. Kakati, Shri R. N. 
Kalelkar, Kakasaheb. Karayalar, Shri S.  
C. Karmarkar, Shri D. P. Kasliwal, Shri 
N. C. Kathju, Shri P. N. Kaushal, Shrii J. 
N. Keshvanand, Swami. Khan, Shri 
Akbar Ali. Khan, Shri Pir Mohammed. 

Khandekar, Shri R. S. 
Krishna Chandra, Shri. 
Krishnamachari, Shri V. T; 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati. 
Lai, Prof. M. B. 
Lingam,  Shri N. M. 
Lohani, Shri I. T. 
Mahesh Saran,  Shri. 
Mallik, Shri D. C. 
Malviya, Shri Ratanlal Kishorilal. 
Mani, Shri A. D. 
Ma then, Shri Joseph. 
Maya Devi Chettry, Shrimati. 
Mehta, Shri M. M. 
Mishra,  Shri  S. 
Miehra, Shri S. N. 
Misra, Shri M. 
Mitra, Shri P. C. 
Mohammad, Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Naiisul Hasan, Shri. 
Nandini Satpathy, Shrimati. 
Nanjundaiya,   Shri B.   C. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande, Shri C. D. 
Pande, Shri T. 
Panjhazarii, Sardar Raghbir Singh. 
Parmanand,  Dr.  Shrimati Seeta. 
Patel, Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil, Shri Sonusing Dhansing. 
Pattabiraman, Shri T. S. 
Pillai,  Shri J.  S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaul, Shri Shiva Nand. 
Ray, Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. ,   

Reddi, Shri J. C. Nagi. 
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Reddy, Shri K. V. Reddy, Shri N. 
Narotham. Reddy, Shri N. Sri 
Rama. Reddy,  Shri S. Channa. 
Rohatgi, Dr. Jawaharlal. Sadiq Ali, 
Shri. Sahai, Shrii Ram. Saksena,, 
Shri Mohan Lai. Samuel, Shri M. 
H. Santhanam, Shri K. Sapru, Shri 
P. N. Saraogi, Shri Pannalal. 
Sarwate, Shri V. V. Satyacharan, 
Shri. Satyanarayana,  Shri M. 
Savnekar, Shri Baba Saheb. Seeta 
Yudhvir, Shrimati. 
Shah, Shri K. K. 
Shah, Shri M. C. 
Sharma, Shri L. Lalit Madhob. 
Sharma, Shri Madho Ram. 
Shetty,  Shrii B. p. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M. S. 
Singh, Sardar Budh. 
Singh, Dr. Gopal.    ..    .   ( 
Singh,  Shri Mohan. 
Singh,  Shri Santokh. 
Singh, Shri Vijay. 
Sinha, Shri B. K. P. 
Sinha, Shri R. B. 
Sinha, Shri R. P. N. 

Sinha Dinkar, Prof. R. D. 
Syed Mahmud, Shri. 
Tankha,. Pandit S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 

Tara Ramachandra Sathe, Shrimati. 
Tariq,  Shri A. M. 
Tayyebulla, Maulana M. 
Tripathi, Shri H. V. 

Uma Nehru, Shrimati. Varma, Shri B. 
B. Venkateswara Rao, Shri N. 
Vijaivargiya,  Shri Gopikrishna. 
Wadia, Prof. A. R. Warerkar, Shri B. 
V. (Mama). Yajee, Shri Sheel Bhadra. 

NOES—16 

Annadurai, Shri C. N. Chordia, Shri 

V. M. Dave, Shri Rohit M. Gaikwad, 

Shri B. K. Ghosh, Shri Niren. Gupta, 

Shri Bhupesh. Khobaragade, Shri B. 

D. Misra, Shri Lokanath. 

Narasimham, Shri K. L. Patel, Shri 

Dahyabhai V. Reddy, Shri K. V. 

Raghunatha. Singh, Shri J. K. P. 

Narayan. Sinha, Shri Rajendra Pratap. 

Solomon, Shri P. A. Subba Rao, Dr. 

A. Vajpayee, Shri A. B. 

The motion was adopted by a majority of 
the total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 12 was added to the Bill. 

THE DEPUTY CHAIRMAN: The question 
is: 

"That clause 1, the Enacting formula and 
the Title stand part oi! the Bill." 

The  House  divided. 

THE DEPUTY CHAIRMAN:  Ayes— 135; 
Noes—2. 
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AYES—135 

Abid Ali,  Shri. 
Agrawal, Shri J. P. 
Ahmad, Shri Syed. 
Ammanna Raja, Shrimati C. 
Anis Kidwai, Shrimati. 
Anwar, Shri N. M. 
Arora, Shri Arjun. 
Asthana, Shri L. D. 
Bansi Lai, Shri. 
Barooah, Shri Lila Dhar 
Basu,  Shri Santoslh Kumar. 
Bedavati Buragohain, Shrimati. 
Bharathi, Shrimati K. 
Bhargava, Shri M. P. 
Cbakradhar, Shri A. 
Chatterji, Shri J. C. 
Chaturvedi, Shri B. D. Chauhan, Shri 
Nawlab Singh. 
Chavda, Shri K. S. 
Dasgupta, Shri T. M. 
Dass, Shri Mahabir. 

Deb, Shri S. C. Desai, Shri Suresh J. 
Devaki Gopidas, Shrimati. Dharam 
Prakash, Dr. Dikshit, Shri Umashankar 
Doogar, Shri R. S. Dutt, Shri Krishan. 
Ghose,  Shri Surendra Mohan. Ghosh,  
Shri Sudhir. Gilbert, Shri A. C. 
Gopalakrishnan, Shri R. Gupta, Shri 
Gurudev. Gupta, Shri Maithilisharan. 
Hathi, Shri Jaisukhlal. Jairamdas 
Daulatraan, Shri. Kakati, Shri R. N. 
Kalelkar. Kakasaheb. Karayalar, Shri 
S. C. Karmarkar, Shri D. P. Kasliwal,  
Shri N.  C. 

Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand, Swami. 
Khan, Shri Akbar Ali. 
Khan, Shri Pir Mohammed. 
Krishna Chandra, Shri. 
Krishnamacha.', Shri V. T. 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati. 
Lingaim, Shri N. M. 
Lohani, Shri I. T. 
Mahesh Saran, Shri. 
Mallik, Shri D. C. 
Malviya, Shri Ratanlal KishorilaL 
Mathen, Shri Joseph. 
Maya Devi Ghetty, Shrimati. 
Mehta, Shri M. M. 
Mishra, Shri S. 
Mishra, Shri S. N. 
Misra, Shri M. 
Mitra.   Shri P.  C. 
Mohammad,  Chaudhai'y  A. 
Mohanty, Shri Dhananjoy. 
Nafisul Hasan, Shri. 
Nandini Satpathy, Shrimati. 
Nanjundaiya, Shri B. C. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande,  Shri C.  D. 
Pande,  Shri T. 
Panjhazari, Sardar Raghbir Singh 
Parmanand, Dr.  Shrimati Seeta. 
Patel, Shri Maganbhai S. 
Pathak, Shri G.  S. 
Patil, Shri P. S. 
Patil, Shri Sonusing Dhanslng. 
Pattabiraman, Shri T. S. 
Pillai, Shi-i J. S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaul, Shri Shiva Nand. 
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Ray, Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. 
Reddi, Shri J. C. Nagi. 
Reddy, Shri K. V. 
Reddy, Shri N. Narotham. 
Reddy, Shri N. Sri Rama. 
Reddy, Shri S. Channa. 
Rohatgi, Dr. JlawaharHal. 
Sadiq Ali,  Shri. 
Sahai, Shri Ram. 
Saksena, Shri Mohan Lai. 
Samuel, Shri M. H. 
Santhanam, Shri K. 
Sapru, Shri P. N. 
Saraogi, Shri Pannalal. 
Sarwate, Shri V. V. 
Satyacharan, Shri. 
Satyanarayana, Shri M. 
Savnekar. Shri Baba Saheb. 
Seeta Yudhvir, Shrimati. 
Shah, Shri K. K. 
Shah, Shri M. C. 
Sharma, Shri L. Lalit, Madhot. 
Sharma, Shri Madho Ram. 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M. S. 
Singh, Sardar Budh. 
Singh, Dr. Gopal. 
Singh, Shri Mohan. 
Singh, Shri Santokh. 
Singh,  Shri Vijay. 
Sinha, Shri B. K. P. 
Sinha, Shri R. B. 
Sinha, Shri R. P. N. 
Sinha Dinkar, Prof. R. D. 
Syed Mahmud, Shri. 
Tankha, Pandit S. S. N. 
Tapase, Shri G. D. 
Tara  Chand,  Dr. 

Tara Ramachandra Sathe,  Shrimati. 
Tariq. Shri A. M. 

Tayyebulla, Maulana M. Tripathi, Shri 
H. V. Uma Nehru, Shrimati. Varma, Shri 
B. B. Venkateswara Rao   Shri N. 
Vijaivargiya, Shri Gopikrishna. Wadia, 
Prof. A. R. Warerkar, Shri B. V.   
(Mama). Yajyee,  Shri Sheel Bhadra. 

NOES—2. 

Ghosh,  Shri Niren. 
Khobaragade, Shri B. D. 

The motion was adopted by » majority of 
the total membership of the House and by a 
majority of not less than two-thirds of the 
Members present and voting. 

Clause 1, the Enacting Formula and the 
itle were added to the Bill. 

SHRI R. M. HAJARNAVIS: Madam, I 
move: 

"That the Bill be passed." 

The question was proposed. 

SHRI SANTOSH KUMAR BASU: Madam, 
at this final stage of the consideration of this 
Bill, I ^o not desire to take , much time of the 
House. I find that the hon. Home Minister has 
authorised the hon. Minister of State in the 
Ministry of Home Affairs to give a categorical 
assurance that the age of a Judge will be 
determined at the time of his appointment on 
such material as are made available and after 
consultation with the Judge himself who is 
going to be appointed and that at no later 
stage, will this determination of the age be 
departed from unless the Judge himself 
desires to reopen the question. Madam, I 
consider that this is a complete satisfaction of 
the point which had been raised by me 
subject, however, to the extent that it falls 
short of being embodied in the 
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[Shri Santosh Kumar Basu.] Constitution. 
So far as the merits of the question are 
concerned, it secures in a complete manner 
the desired objective of the amendment which 
I had sponsored in the Select Committee. 

4 P.M. 

After having said that, I would only refer to 
another matter    which    has arisen in the 
course of the discussion at  the  instance   of   
my  hon.   friend, Mr.  Bhupesh Gupta.    He 
has  drawn attention to a Press report 
regarding a resolution which    is    reported    
to have been passed by the Bar Association 
of the High Court in Calcutta.   I am not 
going to put up any defence or any 
explanation of what the Law Minister had 
said or might not have said.     It is not 
necessary,  nor  is it desirable that  I  should    
take    upon myself that burden.   The Law 
Minister may deal with it if an    oecasion 
arises if he so chooses.   I only desire to 
utilise  this occasion     for     saying that in 
the course of nearly half a century of 
practice in the    Calcutta High Court I have 
come to entertain a very high regard for the 
Judges in that Court.   In my capacity as 
Chairman of the Centenary Committee of the 
Bar Association of the High Court in 
Calcutta in July last it fell to my lot  to pay,  
in my own humble way a tribute to the sense 
of justice, fairness  and  impartiality  of the 
Judges of   the   Calcutta   High   Court   
with whom I had the honour of    coming 
into contact in my professional capacity.   
And if any aspersion even in a remote 
manner is  sought to be cast by anyone   
upon   their   integrity or impartiality  and  
their sense of fairness to dispense justice 
without fear or favour, I would certainly 
enter my caveat.     Our   Constitution   in   
article 121     has     provided     in     a     
most effective   manner   that no discussion 
shall  take  place in  Parliament  with respect 
to the conduct of any Judge otf  the   
Supreme  Court  or   the  High Court in the 
discharge of his  duties except upon a motion 
presented and addressed to the President 
praying for 

the removal of the Judge. Now we have taken 
our oath of allegiance to the Constitution and I 
am sure the hon. Home Minister and the hon. 
Minister of State will toe the first persons to 
come forward and reiterate their allegiance to 
this provision in the Constitution. The honour 
and dignity of the High Court will be at stake 
if we depart even for a single moment from the 
wholesome provisions of the Constitution. I 
am glad to have had this opportunity of 
reiterating my greatest possible regard and 
esteem for the hon. Judges of the Calcutta 
High  Court. 

SHRI BHUPESH GUPTA: Madam Deputy 
Chairman, I also rise to associate myself with 
the sentiments expressed by Shri Santosh 
Kumar Basu. Well, he may feel very deeply 
about it because he is a Member of the Bar 
Association and he has had intimate first-hand 
knowledge of how matters are handled at the 
Calcutta Bar by the Bench and what sort of 
people we have there as Judges in Calcutta but 
I come not from the Bar Association; formally 
I belong to the Calcutta Bar Library which 
unfortunately is still exclusive for barristers or 
whatever they are called. Now, I think the 
Home Minister, if I may say so, should take 
serious note of the resolution which has been 
passed by the Bar Association of Calcutta, one 
of the outstanding Bar institutions in our 
country, condemning the action of the Law 
Minister and pointing out that the Law 
Minister had gone out of his way to violate the 
Constitution and indulge in a discussion of the 
conduct of three Judges of the High Court and 
cast reflections on them. If that is the 
resolution, well, I think the Home Minister will 
be doing justice to himself, to his Government 
and to the country and to the Bench if he 
would cause a public apology to be issued to 
the Judges of the Calcutta High Court in the 
name of the Government. We do not 
apologise—I say Government— because we 
have done nothing; on the contrary we .are 
defending the Calcutta High Court in this 
matter.   I say thi» 
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thing in order only to emphasize how 
sometimes even people who should be 
particularly careful about not discussing the 
conduct of the Judges in this manner go astray 
and indulge in a discussion in order to meet 
certain opposition arguments. I could have 
understood it if it had come from anyone of us 
or from Members opposite who ire not on the 
Treasury Benches but imagine this kind of 
indictment of three Judges of the Calcutta 
High Court coming from the Law Mhrsler of 
the land. For the last 12 or 13 years I had been 
in Parliament never have I come across such 
statements on the part of a Law Min indicting 
the Bench or the three Judges of the High 
Court in this manner. I leave it to the 
Go'vernment, to the Prime Minister and to the 
Home Minister to do what they think best but 
the least that is expected of them is a 
categorical public apology to \he Calcutta 
High Court and to the Judges of the High 
Court. 

Madam, I think the entire Bill is conceived 
in that wrong spirit and that is why Mr. Sen 
was emboldi to cast reflection in such a 
cavalier manner because I think this Bill 
means interference with the independence of 
the judiciary. Imagine now how their age will 
be determined. Whatever you may say, the 
Secretaries will determine the age. The age of 
the Judges will not be determined by what 
their own parents say or on the basis of their 
matriculation certificates, nor by what they say 
initially but ultimately by the Secretary of the 
Home Ministry or of some other Ministry. I do 
not think Shri Lai Bahadur Shastri and others 
will have enough time to sit with the papers 
relating to the Judge's age. They will, in the 
very nature of things, rely on the reports that 
come from the States and the notings given by 
their Secretaries. Now, we are placing this 
question of the age of the Judges in the hands 
of those in the South Block Secretariat, a thing 
that should never have been done.     I do    not 
see as to why the 

Government should not accept our suggestion 
for including it in their warrant of appointment 
and excluding the President from the picture. 
Therefore, Madam, we have been opposed to 
this thing and we registered our opposition in 
regard to this matter. It is most unfortunate 
that the judiciary is sought to be tampered 
with in this manner; it is not tampering with 
particular cases but this is an approach which 
is abhorrent when we have the ideas of rule of 
law and when we seek to enshrine the princi-
ple of the independence of judiciary not only 
on the pages of our Constitution but in the. 
practice of our life. We are opposed to this 
kind of thing. 

And this is one of the constitutional 
amendments perhaps in recent years which has 
been opposed by the entire Opposition. Let it be 
known; let it be recorded that the entire 
Opposition sitting here opposed it. Numerically 
we may be small but if you take into account the 
representation in the country, we are not so 
small as we look here in number. I wish, Madam 
Deputy Chairman, that the Constitution had 
provided not for this half the majority of the 
total membership and two-thirds majority of 
Members present and voting but they had pro-
vided, at least as far as the Lok Sabha is 
concerned, that it should be reckoned in terms of 
the electoral support of the number of votes got. 
Then we would have seen who is in the majority 
in this matter. I say that the Government does 
not carry with it the country's majority in this 
matter. I make bold to say that because we of the 
Opposition not only numerically together but 
collectively represent an overwhelming bigger 
majority of the electorate than the Congress 
majority here. And in this matter we also know 
that many who sit on the Congress benches 
would like some other arrangements and not this 
kind of thing. They would not like this 
interference. There speeches were •made by 
Congress Members which I   showed that they 
would not like inter- 
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[Shri Bhupesh Gupta.] terence with the    
judiciary    in    this manner,  nor would  they  
like  article 311   to   be   amended   in   that   
way. Therefore, we oppose it. 

One thing should be known in this 
connection. That is why I put the question by 
way of deciding the procedure of the 
department. It is clear now from the reply the 
lion. Minster has given that the latest 
amendment to article 311 (2) does not retain 
exactly the old position. There has been a 
change and this change is to the detriment and 
prejudice of the Government employees. Let it 
be clearly understood from the replies which 
he has given. I would expect the Government 
employees to be under no illusion. An attempt 
was made to throw dust in the eyes of 
Members of Parliament by indulging in legal 
rigmarole and certain casuistry in 
constitutional law. But when we put the 
question: Did they consider that it might stand 
by the procedure laid down under article 311 
(2), the answer was, well, something which 
was not a categorical 'Yes' at all. On the 
contrary what he said was something in the 
nature of a 'No'. Therefore, this is also 
exposed. I do not wish to say much on this 
subject. 

As far as the other things are concerned, 
even the Judges' vacations are interfered with 
under this measure. Let the Judges decide their 
vacation. Have we got our Home Ministry to 
do everything? Cannot the Judges be left alone 
to decide as to how they should arrange their 
vacation? Are they not a dependable lot in this 
matter? Why should the Home Ministry come 
in? Let it look after the Home Ministry itself 
better than it is looking after today. Let it look 
after the South Block and the North Block in a 
much better way than looking after the High 
Courts. They would be do;ng a better job of it. 
Therefore, as you know, essentially and on all 
fundamentals we are opposed to this measure. 
The entire Opposition is opposed to this 
measure. Therefore, the Government should 
remember the fact that by the strength of the;r 
majo- 

rity undoubtedly, they have passed this 
measure, but here is a Constitution amending 
Bill which has evoked unanimous opposition 
and resistance on the part of the entire 
Opposition in the country, in this House and 
the other House. I see Mr. Lai Bahadur Shastri 
is nodding his head, but I do net know whether 
in approbation or disapprobation of what I am 
saying. But I hope that he appreciates what 1 
am saying. Now, that the Bill is going to be 
passed—we shall vote again against it—by the 
look of the majority, a threatening majority, I 
would request him to remember what we have 
said and the Members of the Opposition over 
the Constitution amending Bill which he could 
have easily avoided but did not avoid, so that 
in future when he formulates the rules and 
regulations he will bear all this in mind. 
Again, I would appeal to him to tender an 
apology to the Calcutta High Court Judges for 
the action of his colleague, Mr. Asoke Kumar 
Sen. 
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SHRI      K.      SANTHANAM:      They 
have got. 

SHRI K. SANTHANAM:   No appeal. 
Stage of enquiry. 
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SHRI ROHIT M. DAVE (Gujarat): Madam, it is 
unfortunate that in spite of the unanimous 
opposition of all the Opposition parties in the 
House and also the advice of those suppottlng the 
ruling party, people who are competent to 
express their opinion and give advice to the Gov-
ernment in this matter, the Government has 
thought it fit to press on with this amendment and 
put it on the Statute Book. We are opposing this 
Bill because of our apprehension that the 
independent judiciary in the country is to be 
affected and is to come under at least the indirect 
pressure of the executive. In case all these 
various provisions are placed on the Statute 
Book, it is possible that the executive might 
exercise self-restraint, might always consult •the 
Chief Justice of India in all matters concerning 
the judiciary and might accept his advice as a 
matter of course. But even if this restraint is 
exercised by the executive, as has been expressed 
that it will exercise, the fact remains that a new 
equa-I  tion    between the executive and the 
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judiciary is being attempted and that equation 
is not desirable from the point of view of 
maintaining and strengthening the democratic 
set-up in the country. The suspicion of those 
who are coming to the view that there is a 
certain amount of impatience on the part of the 
executive about the role which the independent 
judiciary is playing in our country at the 
present moment is strengthened by the unfor-
tunate remark of the hon. Law Minister 
regarding the conduct of the three Judges of 
the Calcutta High Court. It may be just 
inadvertence, it may be just a slip of the 
tongue. But the entire approach seems to be in 
that direction of getting more and more 
impatient with the role of the judiciary and 
even the status of the judiciary which are 
prescribed in the Constitution. It is because of 
these apprehensions that we are examining, 
rather critically, any attempt made by the 
Government—though right in the 
Constitutional law of the land—to use the 
provision, if so desired, as an indirect pressure 
on the judiciary. Therfore, now that this Bill is 
likely to be enacted in a short time, it- is 
desirable that the executive should revise its 
opinion regarding the role of the judiciary. 
And whatever may be the philosophy that 
might be actuating our judiciary to take and 
give decisions from time to time, we would be 
extremely careful to see that we do not impose 
the will of the executive on that of the 
judiciary in one part or another. 

The second part of this Bill is also equally 
undesirable and the argument that has been 
put forward to the effect that all the rights of 
the civil servants are safeguarded even under 
the new provision seems to be unconvincing. 
There was a definite gap contemplated in the 
Constitution between the fixing of guilt and 
the awarding of punishment and this gap and 
the procedure relating to this gap are now 
being removed and abridged. It is here that a 
certain amount of safeguard was provided to 
that clause whereby     employees in  our  
country 
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who had been denied a certain normal access 
to the judiciary were getting their grievances 
redressed. Because of this fact, the 
compensatory provision which was written 
after much consideration in the Constitution 
acted as a special safeguard and now that safe-
guard is sought to be removed., there is an 
apprehension in the minds not only of the civil 
servants in the country but also in the minds 
of those who are interested in the trade union 
activities and their relationship, that some 
justice is being denied to these civil servants. 
In the face of the unanimous voice of those 
who are interested in trade union activities, it 
would have been much better if more thought 
had been given to this question of the 
safeguard provided for the civil servants in 
our Constitution and the hasty amendment had 
not been brought forward. 

Madam, at this stage, all that we can say is 
that the Bill is unfortunate and we will have 
to oppose it. 

THE   DEPUTY    CHAIRMAN:    The 
Minister. 

' SHRI DAHYABHAI V. PATEL (Gujarat): 
Madam, please allow me one minute. 

It was a sad day for this country    .    .    . 

SEVERAL HON. MEMBERS: No, no. 

SHRI DAHYABHAI V. 
PATEL: . . . when the majority 
party started tinkering with the sacred 
Constitution that was framed in this 
country with the goodwill of all par 
ties, by a national government form 
ed by all parties, not only the party 
that worked for the independence of 
this country. Although large-hearted- 
ness was shown by the majority party, 
under the guidance of the Father 
of the Nation who was alive 
at that time, in taking every 
body into confidence and 
then framing a Constitution, which 
would remain alive, which would safe 
guard human liberty and human dig- 



 

[Shri Dahyabhai V. Patel.] nity for all time, 
it was a sad day  when the majority party 
started tinkering with it and began making 
amendments, one after another, then, and 
since then, and this is but one such more 
amendment added to it. I will not repeat the 
argument that my friends of the Opposition 
have advanced here, but the fact remains that 
every single Member of the Opposition is 
against this measure, and I am sure many in 
the Congress Party would like to act like us    .   
.   . 

HON., MEMBERS:  No, no. 

SHRI DAHYABHAI V. PATEL:  . . . but for 
the whip.   Loud voices do not alter facts.   
There are some people at least who have yet a 
conscience and are willing to listen to us.      
We all know it.   Madam, I do not know what 
prompted Government to do this. Was it 
because the House, not formally but informally,  
at    least    all    Opposition Parties,    opposed    
the    contemplated amendment or opposed the 
feeler that was sent out, of combining the office 
of the Attorney-General and the office of the 
Law Minister?   Is it in return for that we are 
getting this measure: I am not yet able to think 
of any other reason.   But how can the 
confidence of the  country be maintained if the 
Constitution is to be tinkered with like this at 
every stage?      The assurance that the advice 
of the judiciary will be taken is not convincing 
when Government does not take the advice of 
the judiciary in matters that do not suit them.  
There was a    certain    matter concerning a    
Minister    and    certain money  transactions,   
which  has   been referred to in this House  
again  and again, and on which the Prime Mini-
ster said that he would take the advice of the 
judiciary.      Has the advice of the judiciary    
been    taken?      If  so, what is the advice?    
Persistent rumours are that adverse opinion of 
the judiciary has been received, but it is 
concealed  from  this  House.   So,  how can  
this  House  have  confidence     in assurances 
of this type?    How     can the impartiality of 
the judiciary    be 

maintained when such types of subtle 
pressures are worked from all sides? It is for 
this reason that we all oppose this measure. 

THE    MINISTER   OF   HOME   AFFAIRS 
(SHRI LAL BAHADUR; : Madam, I did    not    
want    to    intervene in the debate,  but     as    
Shri    Bhupesh Gupta and also, in a way, Shri 
Basu, have mentioned something about the 
independence of the    judiciary    and what  the  
attitude of the     executive should be towards 
them, I thought I should say a few words.    I 
need not repeat that judiciary is an important 
and vital part of democracy and that its 
independence and integrity has to be fully 
maintained. It is the    judiciary which evokes 
the general confidence  of  the  people;  it  is  
the  judiciary which can express its independent 
views on the action of the executive or on the 
actions of the Government,   and if there    will    
be    no agency,  no  independent     agency     in 
the country, which can freely criticise the 
actions of the    Government,      it will  
undoubtedly  reduce  the     confidence of the 
people in democracy and in the  democratic 
form of    Government.    We,   therefore,     
consider     it absolutely essential that there 
should be an independent judiciary   if demo-
cracy has really to succeed.   We have, during 
the last 14-15    years, by our actions,   
completely  shown     that  we have full faith in  
our High    Courts and the  Supreme     Court,  
and I can assure the House that we consider it 
as   an  important  objective     of     our 
Constitution and of all  our    actions, and we do 
hope that no    doubts or suspicions  will  ever  
arise     in     that regard.    As my colleague has 
said, I have myself suggested it    and given a 
categorical assurance to this House that insofar 
as the age cf the Judges is concerned, the exc   
stive will have almost a secondary role to play. 
The question now really arises as to what will 
happen in future.   And in regard to  future  we  
have  decided  that     it will be for the person 
who would be appointed as Judge to    give his 
age before he is actually appointed,    and once  
that  age  has  been accepted,  if 
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there is any doubt, it wil be cleared up with 
the person concerned himself, and once the 
age given by that person is recorded, it would 
be final for the Government unless he himself 
raises it at a later date. Then, of course, the 
Government, as proposed in this Bill, will 
decide finally in the matter. 

In regard to the age of the Supreme Court 
Judges, my colleague and I, we both, 
consulted among ourselves, and as he has 
said, we do hope that no eventuality will arise 
when a legislation will have to be made in 
accordance with the provision made in this 
Bill. Unless it becomes absolutely essential, 
we do not propose to make any law on the 
subject, and I have no doubt that there will 
never arise any dispute on the question of age 
between the Government, and the Judge who 
will be appointed to the Supreme Court. In all 
these matters it has also to be remembered 
that it is the Chief Justice of India who will be 
advising, in each and every case, to the 
Government, and the opinion of the Chief 
Justice of India will be more or less or 
generally always acceptable to Government. It 
is not a new matter; in the appointment of all 
the Judges of the High Court there has been 
no exception, except for one, in which a 
decision was taken against the wishes of the 
Chief Justice of India. Even in the matter of 
the age of the various Judges, in which some 
dispute had arisen, I had made it a rule to refer 
each and every ease to the Chief Justice of 
India, and only very recently, in three or four 
cases, the Chief Justice left it to me to decide 
the matter, but I again requested him, sent him 
back the papers suggesting that I would only 
like to go by his advice and I should be 
grateful if he would look into those cases. He 
was good enough to do that, and I have 
hundred per cent, agreed with his views. 
Therefore, I would like again to mention to 
this House and to beseech the House to 
completely dispel the idea that there will be 
any kind of conflict or     dispute between 

the judiciary and the executive, and if there is, 
it would be a bad day for us, and I have no 
doubt that both the judiciary and the 
executive, in all important matters, except of 
course judicial pronouncements, etc. which is 
the exclusive concern of the judiciary, in all 
administrative matters, we will pull together 
and will work in unison and in co-operation. 

As regards article 311, Madam, I am 
extremely sorry it has created some confusion. 
Of course, it is a well known fact that delays 
take place in the disposal of cases, but I might 
make it clear to Mr. Vajpayee— he is 
somewhat mistaken—that this is applicable to 
all classes of servants, whether Class I, Class 
II, Class III or Class IV. It is not meant only 
for Class III and Class IV services, and I 
recmemiber one or two important cases of 
I.C.S. officers, who prolonged the 
consideration of their representations because 
the provision of issuing of two notices was 
there. So there was the general feeling, that we 
should not have the second notice, the 
provision of the second notice being there. On 
the one hand Vajpayeeji always complains 
against the Government that there are delays 
in the disposal of cases, but when it comes to 
taking some action to remove it, Vajpayeeji 
criticises the Government and says that, well 
something is being done against the interest of 
the workers or the employees. 

Anyhow, Madam, we had almost stopped 
thinking over it. But the last Pay Commission 
considered this matter and recommended that 
this provision of giving the second notice 
should be given up and should be dropped. 
When the Pay Commission made that 
recommendation, and as the House is aware, 
for some time we did differ on certain matters 
with the recommendations of the Pay 
Commission, but later on the Cabinet decided 
that we would accept each and every 
recommendation of the Pay    Commission,    
and    we    did so. 



 

[Shri Lai Bahadur.] Therefore, we decided 
that in this case also we should accept the 
recommendations of the Pay Commission, 
and we came forward with the amendment of 
the Constitution with the help of this motion, 
Madam, which is before the House. 

However, when we came up with the Bill 
there were lot of representations, especially 
representations from employees' unions and 
associations. They also approached the Select 
Committee. The Select Committee considered 
over the matter and decided to make an 
important amendment. I shall not go into that 
because it will take the time of the House. The 
Select Committee agreed and the Government 
also accepted. 

Then remained the second part of it in 
which the second notice has to be issued. And 
may I inform Mr. Bhupesh Gupta as well as 
Shri Vajpayeeji that it was the Members of 
Parliament belonging to the party of Shri 
Bhupesh Gupta who proposed this 
amendment? I mean, actually the language 
was, more or less, drafted by the Law Minister 
in accordance with the wishes expressed by 
those Members. And the other Members of the 
Opposition Parties also said that it was all 
right. I do agree that it does not make much 
difference. Our purpose has not been served. 
We accepted that amendment and the Law 
Minister actually drafted the ?rp".ndment 
sitting in the Lok Sabha, and it has gone 
through. I myself do not feel wholly satisfied 
with it, yet it is now there, and I have 
absolutely no doubt that practically the same 
position, as it was before, continues. It is more 
or less status quo. To create any kind of 
feeling amongst the employees or the workers 
that some change has been made which will 
go against the interest of the workers would be 
wholly unjustified. And, therefore, I would 
beg of Shri Bhupesh Gupta and Shri 
Vajpayeeji and Mr. Dave to consider this 
matter carefully. They should not  run  away     
with     certain  ideas 

which they prepossess in their minda or they 
have perhaps somehow got it here. In regard 
to the employees the position is that if we can 
avoid delay we will try to avoid it. The only 
amendment which has been made is when the 
notice is given. Then they will have to give 
their explanation on the basis of the evidence 
already adduced. They cannot furnish fresh 
evidence, and as far as the practical question 
goes, even before more or less the 
explanations were given on the evidence 
furnished already by the employees. So even 
in that, from a practical point of view, no 
difference has been made. Purely from a 
technical and legal point this is the only 
difference which the hon. Members will find 
in that clause of this Bill. I would, therefore, 
suggest that no hurried decision should be 
taken in this regard, and as has been proposed, 
it should be accepted. 

Madam, I need not go into the general 
matters which were raised by Shri Vajpayeeji. 
I am surprised that so much should have been 
said about corruption when it is not very 
relevant. It is not a question of corruption. 
This matter really pertains to delay. It is true 
that delays in various fields lead to corruption. 
But here it is not exactly corruption which is 
in our minds. We came up with this proposal 
with a view to removing the delay so that it 
causes less inconvenience to the employees as 
well as to the Government. It will be much 
better that the case is not left hanging and it is 
decided one way or the other. I do not think 
that in what the Prime Minister has done 
recently in regard to a case concerning his 
own colleague, anything further could be 
done. An absolutely fair decision has been 
taken by the Prime Minister, a very bold, 
courageous action, and I have no doubt that 
the House fully endorse what the Prime 
Minister has done.    , 

THE DKPUTY CHAIRMAN: The question 
is: 
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Anwar, Shri N. M. 
Arora, Shri Arjun. 
Asthana, Shri L. D. 
Ransi Lai, Shri. 
Barooah, Shri Lila Dhar. 
Basu, Shri Santosh Kumar. 
Bedavati  Buragohain,   Shrimati. 
Bharathi, Shrimati K. 
Bhargava, Shri M. P. 
Chakradhar, Shri A. 
Chatterji, Shri J. C. 
Chaturvedi, Shri B. D. 
Ohauhan, Shri Nawab Singh. 
Chavda, Shri K. S. 
Dasgupta, Shri T. M. 
Dass, Shri Mahabir. 
Deb, Shri S. C. 
Desai, Shri Suresh J. 
Devaki Gopidas, Shrimati. 
Dikshit, Shri Umashankar. 
Doogar, Shri R. S. 
Dutt, Shri Krishan. 
Ghose, Shri Surendra Mohan. 
Ghosh, Shri Sudhir. 
Gilbert, Shri A. C. 
Gopalakrishnan, Shri R. 
Gupta, Shri Gurudev. 
Gupta, Shri Maithilisharan. 
Hathi, Shri Jaisukhlal 
Jairamdas Daulatram, Shri. 

Kakati, Shri R. N. 
Kalelkar, Kakasaheb. 
Karayalar, Shri S. C. 
Karmarkar, Shri D. P. 
Kasliwal, Shri N. C 
Kathju, Shri P. N. 
Kaushal, Shri J. N. 
Keshvanand,  Swami. 
Khan, Shri Akbar Ali. 
Khan, Shri Pir Mohammed. 
Krishna Chandra, Shri. 
Krishnamachari, Shri V. T. 
Kulkarni, Shri B. T. 
Kumbha Ram, Shri. 
Kurre, Shri Dayaldas. 
Lakshmi N. Menon, Shrimati. 
Lingam, Shri N. M. 
Lohani, Shri I. T. 
Mahesh Saran, Shri 
Mallik, Shri D. C. 
Malviya, Shri Ratanlal Kishorilal. 
Mathen, Shri Joseph. 
Maya  Devi Chettry,  Shrimati. 
Mehta, Shri M. M. 
Mishra, Shri S. 
Mishra,  Shri S. N. 

 
THE DEPUTY  CHAIRMAN:   Please

sit down. 

[The hon.    Member    then    left    the 
Chamber.] 

THE    DEPUTY    CHAIRMAN:     The 

question is: 

"That the    Bill be passed." The 

House divided 

THE DEPUTY    CHAIRMAN:     Ayes 
136; Noes—20. 

AYES — 136 

Abid Ali, Shri Agrawal, Shri J. P. 
Ahmad, Shri Syed Ammanna Raja, 
Shrimati C. Anis Kidwai,  Shrimati. 

t[ J   Hindi  translation. 



 

Misra, Shri M. 
Mitra, Shri P. C. 
Mohammad,  Chaudhary A. 
Mohanty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. 
Nafisul Hasan, Shri. 
Nandini Satpathy, Shrimati. 
Nanjundaiya, Shri B. C. 
Narasimha Rao, Dr. K. L. 
Neki Ram, Shri. 
Pande, Shri C. D. 
Pande, Shri T. 
Panjhazari, Sardar Raghbir Singh. 
Parmanand. Dr. Shrimati Seeta. 
Patel, Shri Maganbhai S. 
Pathak, Shri G. S. 
Patil, Shri P. S. 
Patil, Shri Sonusing Dhansing. 
Paittabiraman, Shri T. S. 
Pillai, Shri J. S. 
Punnaiah, Shri Kota. 
Rajagopalan, Shri G. 
Ramaul, Shri Shiva Nand. 
Ray, Dr. Nihar Ranjan. 
Ray, Shri Ramprasanna. 
Reddi, Shri J. C. Nagi. 
Reddy, Shri K. V. 
Reddy, Shri N. Narotham. 
Reddy, Shri N. Sri Rama. 
Reddy, Shri S. Channa. 
Rohatgi, Dr. Jawaharlal. 
Sadiq Ali, Shri. 
Sahai,  Shri Ram. 
Saksena, Shri Mohan Lai. 
Samuel, Shri M. H. 
Santhanam, Shri K. 
Sapru, Shri P. N. 
Saraogi, Shri Pannalal. 
Sarwate, Shri V. V. 
Satyacharan, Shri 
Satyanarayana, Shri M. 
Savnekar, Shri Baba Saheb. 
Senta Yudhvir, Shrimati 

Shah, Shri K. K. 
Shah,  Shri M.  C. 
Sharma, Shri L. Lalit Madhob. 
Sharma, Shri Madho Ram 
Shetty, Shri B. P. Basappa. 
Shukla, Shri M. P. 
Siddhu, Dr. M. M. S. 
Singh, Sardar Budh 
Singh, Dr. Gopal. 
Singh, Shri Mohan. 
Singh,  Shri Santokh. 
Singh, Shri Vijay. 
Sinha, Shri B. K. P. 
Sinha, Shri R. B. 
Sinha, Shri R P. N. 
Sinha Dinkar, Prof. R. D. 
Syed Mahmud, Shri. 
Tankha, Pandit S. S. N. 
Tapase, Shri G. D. 
Tara Chand, Dr. 
Tara  Ramaehandra Sathe,  Shrimati 
Tariq, Shri A. M. 
Tayyebulla, Maulana M. 
Thanglura, Shri A. 
Tripathi, Shri H. V. 
Uma Nehru, Shrimati. 
Varma, Shri B. B. 
Venkateswara Rao, Shri N. 
Vijaivargiya, Shri Gopikrishna. 
Wadia, Prof. A. R. 
Warerkar, Shri B. V.  (Mama) 
Yajee, Shri Sheel Bhadra. 

NOES — 20 

Annadurai, Shri C. N. 
Chordia, Shri V. M. Dave, 
Shri Rohit M. Gaikwad, Shri 
B. K. Ghosh,  Shri Niren. 
Gupta, Shri Bhupesh. 
Khandekar, Shri R. s. 
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Khobaragade, Shri B. D. 
Lai, Prof. M. B. Mani, Shri A, D. Misra; 
Shri Lokanath. Narasimham, Shri K. L. 
Patel, Shri Dahyabhai V. Reddy, Shri K. 
V. Raghunatiha. Singh, Shri J. K. P. 
Narayan. Singh, Shri Kamta. Sinha, Shri 
Rajendra Pratap. Solomon, Shri P. A. 
Subba Rao, Dr. A. Vajpayee, Shri A. B. 

The motion was adopted by a majority of 
the total membership of the House and by a 
majority of not less than two-thirds of the 
Members  present and voting. 

THE  CONSTITUTION   (SIXTEENTH 
AMENDMENT)    BILL,   1963 

THE MINISTER OF STATE IN THE 
MINISTRY OF HOME AFFAIRS (SHRI R. M. 
HAJARNAVIS): Madam, I beg to move: 

"That the Bill further to amend the 
Constitution of India, as passed by the Lok 
Sabha, be taken Into consideration." 

Madam, written in golden letters are the 
rights of freedom guaranteed to the citizens of 
this country and the first right is under article 
19(1) that all citizens shall have the right to 
freedom of speech and expression. This right 
is guaranteed and protected by the State which 
came into being on the 26th of January, 1950 
and at the head of the document which 
recorded the compact of the people of India 
are these words: "WE, THE PEOPLE OF 
INDIA, having solemnly resolved to 
constitute India into a SOVEREIGN 
DEMOCRATIC REPUBLIC".    Now,  what   
constitutes 

the base of this national entity which came  into  
being  on  26th     January, 1950 is the solemn 
resolve which    is contained in    the     words     
that the people of India constitute a sovereign 
democratic republic.    That     is     the fount-
head of the power of all    the institutions   
which     function   in   this country.    All  
those,  therefore,     who enjoy the rights  which     
this     State grants and protects, must, in return, 
pledge themselves     to    respect    the 
sovereignty and the    democracy and the     
republican     character     of  the State.    It 
therefore follows  that the right  of freedom     
of     speech     and expression is    conditioned 
upon    the acceptance of democracy, 
sovereignty and integrity of this    country. 
Whoever casts doubts upon the sovereignty  of  
this  country,  whoever  is  prepared  to  
surrender  or     barter     the integrity of this 
country is out of the compact.   Therefore, under 
no pretext whatsoever,     any     citizen     of     
this country is  entitled  to     contend that the 
right guaranteed  to    him under article  19(1)   
of     freedom  of speech and    expression    
includes    right to cast  any kind of    doubt     
upon the sovereignty  of     this     country  or to 
demand   that  the      integrity   of  this country  
should     be     broken.    Now, therefore,  even     
without  an amendment to  clause  (2)  of article  
19,    I, speaking for myself, would have had no 
doubt that it would be    regarded as a gross 
abuse    of    the power    or the right of freedom 
and expression that a person would bring into 
doubt, bring into controversy the sovereignty of  
this  country     and     also     would demand a 
division of this country.    I know  there  is     
article     368  in  the Constitution     which        
permits     the structure to be changed by the 
will of the people but that does not permit  
sovereignty  to     be     questioned, nor  does   it   
permit   the   integrity  to be  divided  but   in   
order   that   there should be    no    doubt    in 
any    one's mind,  it is now being proposed that 
clause   (2)   should be  amended so  as to 
include that the right of freedom of  speech  and  
expression  does     not extend to questioning    
the integrity and sovereignty of India and 
Parlia- 


