Constitution

2635
|

will be no lunch hour for today.
There is time fixed for 4 r.M. today,
for Mr. Bhupesh Gupta to move a
motion. With the permission of the
House and with his permission, if that
could he postponed till tomorrow
4 pM, we could finish both the Bills to
amend the Constitution.

Syrr BHUPESH GUPTA
Bengal): Yes.

(West

Hon. MEMBERS: Yes, yes.

THE CONSTITUTION (FIFTEENTRH
AMENDMENT) BILL, 1963-—
continued

Surr P. N. SAPRU (Uttar Pradesh):
I was suggesting day before yesterdav
when the House adjourned that the
age of Judges should be fixed at 65,
It was said that as the Chief Justice
of a High Court will not accept a
Supreme Court Judgeship, 1t was
desirable to have a difference
of three years for that reason.
My answer to that argument is that a
Judgeship of the Supreme Court gives
a unique opporunity to a jurist to
Jeave his mark on the case law of the
country and I do not think that any
Judge who is stepped in the legal
tradition wilj care to refuse a Supreme
Court Judgeship. If he refuses it, then
he is not worth being a Chief Justice.

1 will come now to the question of
retiring age which
fixed at sixty-two. I am in favour
of the age being raised to sixty-five.
1 am quite agreeable to its being
raised for the time being to sixty-two.
1 raise no objection to sixty-two
being the retiring age and as the
age i being raised only to sixty-two,
I do not think it is necessary for us
to go to the extent of laying down
that retired Judges shall not be per-
mitted to practise in the Supreme
Court and cannot be permitted to
practise in courts other than the
courts of which they were members.

}
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I would not make them ineligible
for quasi-judicial appointments. I
think it is undesirable that they
should be appointed to executive
posts. 1 do not think they should be

appointed as Ambassadors or as
Governors of States.

Then I would like to say-—and 1
want to co-operate with you in
finishing this matter quickly—that
the determination of the question of
the age of a Judge is most important.
The age should be fixed at the time
of his appointment and there should
be no interference with that age
thereafter. As there are certain
cases, as circumstances have arisen
which make it necessary or desirable
for us to interfere, I have suggested
a via media. I have suggested that
the matter of age should be decided
by a board consisting of three Sup-
reme Court Judges. 1 would not
leave 1t to the sole discretion of the
Chief Justice. T would not make the
Chief Justice the sole adviser of the
President in this matter. The age of
the Chief Justice himself may be in
question.

I would like to say one or two
words about article 311. That article
is more happily phrased than it was

before. I think it will provide for a
more acceptable procedure. If princi-
ples of natural justice had been

borne in mind in ‘framing the new
clause which will substitute article
311 and though a second opportunity
has not been provided in the sense
that the Supreme Court contemp-
lates it, it carries in spirit and in
letter the observations of the Judi-
cial Committee of the Privy Council
in such case The second opportunity
will be limited to representation
regarding the punishment +to be
meted out fo the person concerned
on the evidence adduced before the
tribunal. 1 suppose all the principles
of natural justice will be respected
and the person concerned will be
charge-sheeted and opportunity will
be given to him to adduce evidence
and there is no reason, therefore, to
deplore the disappearance of article
311 in its original form.
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1 would like to say a word about
vacations. The House will remem-
ber that I spoke strongly in this
House against the curtailment of
vacations and interference of the
executive with the vacations of High
Courts. My view was not accepted
by the House then and I do not think
it necessary to reagitate the matter.
I, therefore, raise no objection to the
word “organisation” including vaca-
tions.

1 would like to say a word about
article 226. Under this article, the
only court which could deal with
cases relating to the Central Govern-
ment matters was the Punjab High
Court. It was a ridiculous interpre-
tation, if I may say so with all res-
pect, which the Supreme Court had
put upon article 226. I had to
consider the scope of article 226 in
another capacity and I pointed out
that we were a federal Government
or a quasi-federal Government and
in a quasi-federal Government where
you have two parallel Governments,
you cannot say that Delhi as the
capital of India iy like the head-
quarters of any corporation or of any
company. The Union Government is,
like God, all-pervading and, there-
fore, I had said that but that view
was not accepted by the Supreme
Court and I am glad that that mean-
ing has been made clear by the new
amendment to article 226.

Before I conclude, I would like to
sav a word about the pensions pay-
able to the Judges. I think their
pension rules need to be revised;
their pensions need to be liberalised.
We must get the best talent available,
so as to attract the best talent avail-
able for our future Judges. They
have to perform some very heavy
responsibilities and the liberty of the
subject has, I hope, meaning in the
life of a democratic Community and,
therefore, it is essentia] that our High

Court Judges should get ade-
quate pensions. I say nothing about
their salaries because 1 know that

we are a poor country and we cannot
afford to pay our High Court Judges
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at the rates at which they are paid
in England. In England a High Court
Judge gets a salary of £8,000 a year
but we cannot do that. They have
to be content with the salaries that
they get and only the pensions need
to be revised.

Thank you very much.

Surt G. S. PATHAK (Uttar Pra-
desh): Madam Deputy Chairman, 1
pay a tribute to the Joint Committee
whose report is very instructive and
contains dissenting opinions which I
consider very valuable. But I have
to make some observations because
this Bill raises some vital issues of
constitutional importance. This Bill
has naturally created grave doubts in
the public mind with regard to the
advisability of some of its provisions
and I feel that I owe it to the rule
of law and to the profession to which
1 belong and which I have served
for about 45 years and to this Parlia-
ment that I should freely and frankly
express my views and the doubts
raised in the public mind so that the
Government may be in a position to
remove those doubts.

Madam Deputy Chairman, there is
first the question of the determination
of the age of Supreme Court Judges.
So far no Supreme Court Judge has
raised any dispute about his age and
I have got a genuine belief, knowing
the Supreme Court Judges as I do.
that there shall never be a dispute
with regard to the age of any Sup-
reme Court Judge. I feel that when
future appointments are made the
Government will take ample care to
have sufficient proof of age. If they
care they can put down the age in
the warrant of appointment or they
can have a declaration or even an
agreement. The question then is,
why put an unnecessary provision
in this constitutional amendment. We
know that our Constitution has been
the subject of study throughout the
world among the jurists and inter-
national organisations and they will
get the impression that after so
many years of independence some
questions have been raised about the
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age of the Judges which requireq
constitutional amendment. That wil}
cast a reflection upon the dignity ot
the judiciary, If we find that there
is only just a stray case or two in
which the question of the age of the
Judge is involved—in no case the
"question of the age of a Judge of the
Supreme Court is involved—will it
then be necessary to amend the
Constitution? When there is no case
about a Supreme Court Judge and no
circumstance has arisen which calls
for an amendment of the Constitu-
tion, we must not do anything against
public feeling—I am voicing the
public feeling here—~which may even
remotely cast a reflection upon the
dignity of our Judges.

Now, Madam Deputy Chairman,
the provision regarding the determi-
nation of the age of High Court
Judges is still more important and I
believe that that deserves our very

careful consideration. Now, the
provision in this Bill is that the
President shall decide in consulta-
tion with the Chief Justice. The

judge in this dispute between the
executive and a Judge will be the
head of the State, will be the head
of the executive, and the Chief Jus-
tice comes in only as a consultant.
Now, this question of age is, what
we call, a justiciable question. It is
like the question of misbehaviour or
the question of incapacity of a Judge.
In other words this is a question
which will depend upon the deter-
mination of a dispute on an appraise-
ment of evidence produced before
the person deciding. Therefore, it
is like a question of misbehaviour
or incapacity of a Judge. Now, since
the year 1700 in England there have
been three principles recognised,
which have not been departed from
in any civilised country, and in parti-
cular in any democracy, and which
assure the independence of the
judiciary and it is acknowledged on
all hands that the independence of
the judiciary is an essentia] condi-
tion of democracy. These three
principles are, tenure ‘durir‘rg good

!
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behaviour’, not ‘during pleasure’ as
in the case of civil servants, i.e. so
long as the Judge has good behaviour
no one has got a right to remove
him. The second is, fixity of salary,
and fixation of allowances by Parlia-
ment, not by - the executive., The
third principle is, no interference by
the executive at any stage and if the
Judge has to be removed on any
ground then it must be the Parlia-
ment sitting as a court which has got
to decide this question, mnot the
executive, And in such a case the
Parliament functions as a court, as
a judicial body, and it is the duty
of Parliament to hear the Judge in
the exercise of this judicial function.
Now, this has been incorporated in
our Constitution in article 124 and if
we bear in mind the constitutional
history of the appointment of Judges
we will find that in cases where Par-
liament is functioning it is only after
a judicial determination by Parlia-
ment on this question of misbehaviour
or incapacity in the presence of the
Judge that a formal order would be

passed by the Head of the State.
Nowhere has the head of a State
acted as a judge in person. The

Constitution has entrusted the ques-
tion of the decision of disputes bet-
ween a private party and the State
to the judiciary and the question then
arises whether this Bill has departed
from this principle. If this Bill has
departed from this principle, then
an inconsistency has been introduced
and while in article 124 the guestion
of a justiciable issue or a dispute has
been assigned to Parliament, the
question of age, which stands on the
same footing as a question of incapa-
city, because it is a dispute with
regard to the tenure, has been assign-
ed to the executive.

Surt AKBAR ALI KHAN (Andhra
Pradesh): Not of the same intensity.

Surr G. S. PATHAK: Well, in
principle, intensity does not matter,
if our Constitution is based on some
principles. Whether a person was
born on one date or another, whether
he has committed a default or mis-

- S P
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conduct, whether he is incapacitated
or not, these are all questions of fact.
These questions depend on evidence
and you cannot distinguish between
these questions so that Parliament
can decide one set of questions and
not the other. Now, this is a matter
which deserves serious consideration.
This is what the public outside say.
Since 1700 any dispute regarding the
tenure of a Judge has never been
decided by the executive, Shall we,
the biggest democracy in the world,
be the first to depart from that princi-
ple? When we had no Parliament in
this country, it was always the
Judges who decided a question bet-
ween a Judge and the State. When
Parliament came into existence, we
adopted the principle of the British
Constitution, and this principle is in
force in many democracies in the
world. I have examined many Cons-
titutions. 'Therefore, the question
is whether this is a proper provi-
sion. First, as regards consultation
of the Chief Justice. Now, the roles
are reversed, Ordinarily, when the
executive is in need of a judicial
decision on any matter in dispute,
the executive takes the help of the
judiciary, Here, the President
decides. The Chief Justice merely
becomes a consultant. It is true that
under the Constitution the Chief
Justice is consulted but that is on an

executive matter, Where there
is a question of the appoint-
ment of a Judge, it is an exe-
cutive function of the 7President.

The Chief Justice is consulted there
because the Chief Justice knows the
members of the Bar. He is able to
say who is fit to be appointed. But
that is entirely an executive function,
Is there any provision in our Consti-
tution which lays down that a judi-
cial function will be exercised by
the executive, while the head of the
judiciary shall be a mere consultant?

Now, how will he be able to give
consultation or advice? Will he be
able to give consultation or advice

in a disputed matter without hearing
the parties concerned? In fifteen
cases, there has been no dispute and
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they have been settled amicably. But
if there is a dispute, will it not
embarrass the Chief Justice if he
decides the dispute ex prate, without
hearing the particular Judge? And
if he hears the maftter in the presence
of that Judge, are there not two paral-
lel judicial proceedings, one hefore
the President and the other before
the Chief Justice, and the Chief
Justice, the head of the judiciary, is.
merely acting as an aid to the Presi-
dent? Now, this is a very odd situa-
tion which is presented by this pro-
vision in the Bill.

So far as the President is concerned,
will he decide the matter in his indi-
vidual judgment, according to this
Bill, or will he decide this matter on
the advice of the Prime Minister?

SHrt K. SANTHANAM  (Madras):
There is no individual judgment.

SHrI G, S. PATHAK: That is the
point. As my friend, Mr, Santhanam,
points out, there is no individual
judgment under the Constitution,
because it will be a retrograde step.
There was individual judgment in
relation to certain matters under the
Government of India Act. When the
President became the constitutional
head, there was no question of any
individual judgment. Then, the ques-
tion 1s: Who will decide? It will be
some Minister—the Prime Minister
or the Home Minister. The question
then will be: Will it not embarrass
the Home Minister to decide a dis-
pute between the Judge and the exe-
cutive himself or will he assign it to
his Secretary? Then, what will hap-
pen to the dignity of the judiciary it
the Judge stands as a suppliant
before the Secretary in the matter
of the dispute between him ang the
executive? Even the Prime Minister
would not like a Judge standing
before him as a suppliant in a dispute
between him and the Prime Minister’s
Cabinet. Now, this is the situation
which is created by this Bill. ‘The
point, therefore, is that for the reasonm
that the head of the State never
becomes a Judge—that is the princi-
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ple—and for the reason that the exe-
cutive 1s a party to this dispute and
further for the reason that the
Constitution has assigned the deci-
sion of all disputes to Judges—not to
the executive—the question of age
of a Judge cannot be assigned to the
executive These are matters which
are discussed outside this House and
the question, therefore, 15 whether
this Bill requires reconsideration

Now, 1t 1s no coincidence that jou
find nowhere in any Constitut on
suoh & provesion relatimg o dhe
determination of the age of Judges
by the executive or by anybody else
These are matters of detaill  These
are not matters which can find an
appropriate place i the Constitution
The result of this will be that while
under article 124 Parliament 1s the
body which may decide a  dispute
between a Judge and the executive,
here the head of the executive will
be the judge These are inconsisten-
cies which, I submit with all respe-t,
should not be introduced

Then, this 1s made retrospective
How many cases are there where
such a dispute has arisen?” I do not
want to refer to any particular case,
but any decision arrtved at by us
here will affect a pending case That
1s the position resulting from mak-
ing 1t retrospective One would feel
that 1f you adopt the procedure of
ascertaining the age at the time of
appointment and leaving 1t there, no
difficulty will arise Now, there is
this writ of quo warranto, to which
I must make a reference, which makes
1t absolutely unnecessary to intro
duce any change in the Constitution
That writ means that anyone who is
not entitled to fill an office 1s requir-
ed to prove that he 15 so entitled,
1if he has passed the correct age, the
court can call upon him to show that
he has not passed 1t Now, this prc-
vision 1s there in article 226 of the
Constitution and that 1s an ample
provision All that 1s said againgt
this 1s that the proceedings there
will attract public notice The Judge
will be cross-examined There will
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be discussion Now, can that not be
solved by a mere procedural provi-
sion that the proceedings shall be
held in camera? Both the Supreme
Court and the High Courts are
entitled to make rules for having
trials 1n camera. If the trals are
held in camera, then the judiciary
will decide the dispute without
attracting public notice And this ob-
jection which 1s said to be the reason
for the enactment of this amenuament
of the Constitution, I submit, appears
to be an lusory objection Then we
come 3p o point thay there is no
necessity for making such a provision
and 1f there 1s no necessity for mak-
ing such a prowision, then to provide
against one or two cases, you do not
change your Constitution, particuiar-
ly when you introduce some princi-
ples which are in conflict with the
principles adopted by the Constitu-
tion-makers Therefore, this matter
should be left as Dr Sapru, said, to
the judiciary There may be a board,
there may be other methods provid-
ed That 15 a mere procedural thing
but the matter of the judiciary can
never be assigned to the executive
That 1s the public view

2644

Then, 1t 1s said there 1s uncertainty
in the court’s decision or judgments
There 1s no question of any judg-
ments, if by one writ of quo warranto
the matter 15 decided by the High
Court, that will be the final decision
And people prefer—the Government
1tself prefers—the judgment, of the
courts to the judgment of the exe-
cutive Therefore, this question of
uncertainty, I submit, 1s not a rele-
vant question

Then a very 1mportant question
must be considered, namely, this Do
you see anything in this Bill which
abrogates the writ of quo warranto
Do you see anything in this Bill which
says that no swit can be filed? 1f
that 1s so, then you are amending the

Constitution keeping intact the
ordinary  provisions of law, quo
warranto and civil suits and what

would be the result of the ntroduc-
tion of this provision when ordinary
remedies are still available? You do
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not want ordinary remedies. But they
are still available; they may be re-
sorted to. Therefore, the result is that
din some matters the judiciary will
decide and in other matters, the
executive will decide.

About this age of 65 or 62, what I
would say is, this, I was a member
of the Law Commission. I still stick
to the view that there should be no
disparity between the age fixed for
the High Court Judges and the age
fixed for the Supreme Court Judges.
"The climate is the same, the condi-
-fions are the same. And all the
evils which may be pointed out in
connection with this matter will be
avoided, if you fix the age at 65.
Then there will be no expectation
of jobs at the age of 62; then there
will be no competition between
retired Judges and the younger mem-
bers of the Bar.

One word on the gquestion of
compensatory  allowance. If  this
principle is adopted, the result will
‘be that out of two Judges in the
same court one Judge will be getting

a salary of Rs. X while the other
will be getting a salary of Rs. X
plus Rs. Y with such allowances.

Such invidious distinctions are mnot

really called for.

Then, so far as clause 7 is concern-
ed, that raises a question of princi-
ple. The principle is that it must be
Parliament which should fix the
allowances of the Judges, not the
executive, In article 221 and in
article 125, that principle has been
adopted. In this clause, it will be
the executive which will determine
the allowances. That again 15 a
departure from that principle. I
may be happy on personal considera-
tions—although I am, past 65—that I
can be appointed as a Judge under
this clause, but that does not matter,
It fixes no age-limit.

Then, about article 311, clause
(b) of this causes some concern—
the matter is assigned to the subjec.
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whether it is final or it is not final.
It will be difficult to reconcile one-
self with such a situation. That is
the public view.

Now, lastly I submit that we are
having too many amendments of the
Constitution—both private and Gov-
ernment Bills are introduced. And
we are forgetting that there is a con-
cept of amendment of the Constitu-
tion itself. Unless there is some
necessity created by economic and
social conditions, unless there js a
discovery of wsome sericus omission
and unless some territories have to be
incorporated, you cannot amend the
Constitution, But are you going to
amend the Constitution simply because
there are one or two stray cases found
in the counfry which have to be met?
That is a matter of principle, ang the
submission is that the fundamental
principle that the executive should not
interfere with anything connected with
the judiciary should not be sacrificed
to any matter of convenience, And
there are, therefore these inherent
limitations on the gquestion of the
amendment of the Constitution, in-
herent limitations imposed by the very
fact that the Constitution is permanent
in character and therefore we must
exercise self-restraint in this matter.
Otherwise, the result will be that
there will be a danger of upsetting the
scheme of our Constitution, a danger
of making some parts of the Con-
stitution inconsistent with the other
parts. Thank you.

SHrt A. D. MANI (Madhya Pra-
desn): Madam Deputy Chairman, I
should like to say that I have appre-
hensions about some clauses of the
Bill, particularly the clause relating
to the President being given the power
to determine the age of a Judge in
consultation with the Chief Justice of
India. We are all aware that this
particular amendment under clauses 2
and 4 relates to a recent case in which
a Judge of the High Court had to re-
sort to legal proceedings to determine
his age. I do not think that it will
increase the prestige of the judiciary
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if the President of India 1s given the
power as executive head to determine
the age of a Judge. In a matter of
this kind, it is very easy for the Presi-
dent to state in the warrant of ap-
pointment that the age of the Judge
has been fixed as such and such with
the consent of the Judge, because there
will be some correspondence between
the President and the Judge concerned
regarding his own age, and the age
can be fixed by common consent in
the warrant of appointment. This
should have been the procedure that
should have peen atopied by the Gov-
ernment and the Government should
not have brought forward a Bill giving
the President the power to determine
the age of a Judge.

Madam, I would like to refer to
clause 5 of the Bill relating to the
transfer of Judges from one court to
another. The Home Minister is here
and I should like 1o point out to him
that one of the metihods by which we
can promote the forces of integration
to work fully is to transfer the Judges
of one High Court to another High
Court. It should be made a condition
of the appointment of the High Court
Judge that he should be willing to
serve in another High Court if he is
asked to do so. I do not seé¢ any
reason for the Government or for
Parliament .

Surt AKBAR ALI KHAN: Under
the British Constitution, he can he
transferred but the convention has
2en not to transfer without consent.

Surr A. D, MANI: I understand
that in some States the Governments
have objected to such a transfer. I
would like to request the Home Minis-
ter when he replies to the debate, to
throw some light on the matter. In
any case, if this country is to be
united, if the forces of integration are
to be strengthened, these transfers
should be in the course of things, and
it should be one of the conditions of
appointment of a Judge that he should
be willing to be transferred if the
President so desires, and I do not see
any reason why any compensatory al-
lowance should be given to a Judge
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who is transferred. I have listened to
the arguments and I have read the
arguments put forwarq in the other
House in defence of the provision. It
may be that the Judge may have to
keep two establishments but it is pure-
ly a personal matter. When a Judge
is transferred, he is expected to take
his family with him and not maintain
two establishments. Madam, therefore
I do not support the proposals con-
tained in this clause relating to the
transfer of Judges with their previous
consead.
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Madam, regarding the age of the
Judge, which has been fixed at sixty-
two years in this Bill, I may point out
that, when the Constitution was being
drafted, the Judges of the Federal
Court, at that time, recommended that
the aze of the Supreme Court Judges
should be fixed at sixty-eight years,
and those of the High Court at sixty-
five years. Now, I do not want to touch
on a delicate matter but 1 understand
that on account of ill health some
Judges are not functioning at all. I do
not want to go into the details of the
cases but, if there are cases where
Judges of High Courts are not func-
tioning on account of ill health and are
beine kept in office somehow or the
other with the help of the Chief Justice
of the High Court concerned, it is not
a state of affairs over which we can
feel very happy. Men get very old at
the age of sixty-five years, but if
sixty-five ig fixed as the age for retire-
ment of a Supreme Court Judge, it is
only fair that Judges of the High
Court also should be allowed to retire
at sixty-five so that there is no com-
petition for jobs among retired Judges
for posts, like Chairmen of Commis-
sions, Vice-Chancellors of Universities,
and the like. I should also like to sug-
gest that in consideration of our
raising the age of High Court
Judges, the High Court Judges should
be prohibited from practising in any
court of the country including the
Supreme Court. I believe that the
Supreme Court Bar today has got a
surplus, more or less, of retired Judges
of High Courts and retired Chief
Justices of High Courts, and this has
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prevented juniors in the profession
from coming up in their calling and
gtrengthening their practice. In the
interests of allowing the junior mem-
bers of the profession to improve their
prospects, High Court Judges should
not be permitted to practise afier their
retirement, and it may be that, for
enabling them to lead a life of happy
retirement, we may have to increase
the pensions of Judges, but this is a
sacrifice that has got to be made.

Madam, I should like to refer to this
controversial clause of the Bill, clause
10, regarding amendment of article 311.
I have gone through the article, as it
wag in the  Constitution, and the
amendment which has been proposed
and I must say that in some respects
there is an improvement
existing article 311, and in some
respects the position is unsatisfactory.
If the House would refer to article
311, as it was, there is no reference to
the word ‘inquiry’. There g person is
given a reasonable opportunity of
showing cause why a penalty should
not be inflictedq on him, but there is
no reference t{o the word ‘inquiry’
there.

Surr B. D. KHOBARAGADE: (Maha-
rashtra): But this article has been in-
terpreted by the High Court and the
Supreme Court to the. effect that an
‘inquiry’ should be held.

Surt A, D. MANI: Yes, it has been,
but in this Bill the word ‘inquiry’
occurs for the first time, and wherever
the word ‘inquiry’ occurs, it must be
a fair inquiry. It must be an inquiry
determined by  considerations of
natural justice. There have been a
number of judgments of the Supreme
Court, Labour Tribunals, and the like,
which have said that when the word
‘inquiry’ is mentioned, it is always a
fair inquiry, where the other party
is given a reasonable opportunity to
rebut the charge and to produce evi-
dence in support of its case. While
this has been an improvement, I am
not able to understand why the Law
Minister insisted in the other House
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that this sub-clause should be inserted

in clause 10 reading in part—

“but only on the basis of the
evidence adduced during such in-
quiry”.

Now, it may be that when a  person
wants to appeal against a penalty
which 1s proposed, he may try te
bring into his representation the servi-
ces that he has rendered to the Stale
in various directions. For example, if
an officer in NEf.A had been on
hazardous operations during the recent
Chinese aggression and he has render-
ed meritorious services and subse-
quently, some years hence, he is
caught on some charge and the Gov-
ernment proposes o penalise him, he
may recount the services he has render-
ed to the Government in the N.E.F.A.
operations. Now, why should the
Government stand in the way of an
officer bringing into his representa-
tion all materials which, in the opinion
of the officer, afford the extenuating
circumstances of his case? In the
amendment which I have tabled I have
sought to delete those portions dealing
with this matter and I have suggested
that the phrase—

“but only on the basis of the
evidence adduced during such in-

quiry.”

should be deleted, since Government
has accepted the position that there
should be a fair inquiry and that after
the inquiry is over, the officer should
have an opportunity of appealing
against the penalty proposed. It wil] be
fair for Government to drop out this
phrase altogether. I would like govern-
ment particularly to bear this in mind
because a certain measure of feeling
has gone abroad that this restrictive
provision would prevent an officer
from making an appropriate repre-
sentation to Government.

Madam, I have also moved an
amendment in regard to article 311
wherein I have suggested that even in
cases where a person is sought to be
removed from service or reduced in
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rank, and where 1t 1s not practicable
to hold an inquiry, the President may
have the power, mn the interests of the
secuilty of the Siate, to refuse the
officer concerned a reasonable oppor-
tunity to clear himself 1in an 1mquiry
but then, before reaching such a con-
clusion he should consult the
Attoiney-General on the case Now,
Madam I have gone through the pro-
ceedings relating to this article when
this matter was discussed 1n the Con-
stituent Assembly There werc a
number of Membeis who protested
against the provision, as 1t stands 1n
the Constitution before this Bill was
brought before the Legislature for con-
sideration Mr Naziruddin Ahmad,
speaking in the Constituent Assembly
on 8th September, 1949, sai1d

‘I think no purpose will be gained
bv introducing this imposing cxpres-
sion ‘security of the State’ A1 this
expression everyone will jump and
c1y out—Ssecurity of State sccurity
of State, security of State’ I -ub-
mt that 1f the security of India
would be seriously affected by giving
an officer opportunity to show cause,
if the security of India 1s based on
t11s, I think therc 1s no security in
India, India must be dangerously in-
secure 1f her securitv 1s based upon
o 1efusal to give an opportunity to
an humble officer What happen In
<uch cases 1s that men aie dismi.sed
by higher officers, on msvffcient
cause, sometimes on bias gnd not
»lways with a sense of impartiality

Thus there was considerable opposition
to the article as 1t was adopted by the
Constituent Assembly

Dr. Ambedkar, replying to the de-
bate, said that the officer concerned
had the right to appeal to the 1Jnion
Public Service Commission if a penalty
of this kind was sought to be imposed
What I have said 1n my amendment 1s
that before Government takes action
on this matter the papers shall be
placed before the Attorney-General
for his consideration The Attorney-
General has become a fa1 more effec-
1tive officer now, on account of pre-
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sent circumstances, than 1n the past.
He 1s being consulted on the Com-
pulsory Deposit Scheme Bill He 1s

being consulted on the Serajuddin
case So, the Attornev-Geneial 1S
fulfilling all the functions necessary
for his office, and which are contem-
plated 1n the Constitution, and ax a
measure of safeguard for peisons who
may be dismissed under article 311,
I would suggest that the President
shall place the matter before the
Attorney-General and take his advice.
He need not be bound by his advice,
but there must be some judicial
scrutiny at some stage, and this is a
measure of protection which the Gov-
ernment servants who are loyally serv-
ing the Indian Republic deserve and I
hope Government will accept my
amendmen:

Thank you

SHrr SANTOSH KUMAR BASU
(West Bengal) Madam Deputy Chair-
man as a Member of the Joint Select
Committee to which this Bill was re-
ferred for consideration, J accord my
support generally to this Bill as has
been reported on by the Joint Select
Ccemmuttee and as passed by Lok Sabha.
But there are certain very important
provisions 1n this Bill with which even
at this stage, I will express my dis-
agreement

The whole underlying 1dea 15 that
there must be some machinery for de-
termining the age of a Judge 1n case
of anv doubt or difficulty Now that
1s the one supteme consideration which
had to be taken into account by the
sponsors of the Bill and by the Joint
Select Committee The 1dea which I
1 had the honour to sponsor betore the
Joint Select Commitiee was that at the
time of the appointment of the Judge
the final detexmination of his age should
be made and that should be stated in
his warrant of appointment and that
statement should be considered to be
final for all purposes If that amend-

ment had been accepted—I
12 NooN am not disclosing any secret
as to what transpired in the
Select Committee—and had not been
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defeated by a very, very narrow
majority, we would have been
in a much Dbetter pesition with
regard to the future appoint-
ment of Judges than we are today,
because if the warrant of appointment
contained a statement as regards the
age of the Judge at the time of his
appointment, there would have been
a provision, effective and conclusive,
for automatic determination of the age
at any stage thereafter whenever such
a question might arise for considera-
tion. Unfortunately, that view did
not find favour with the majority in
the Select Committee as it was
constituted on that particular day.
But I find from the noiles of dissent
that considerable support has been
extendedq to this idea by Members of
both the Houses who came to sit on the
Select Committee. It was a great
opportunity which has been thrown
away for settling this question once
and for all. So far as the future
incumbents of this exalted office are
concerned, that has not been done,
Now, what has been done is that the
question of age, whenever any doubt
or d.fficulty arises, should be deter-
mined by the President. But the
Select Committee has made a very
important addition by providing “after
consultation with the Chief Justice of
India”.

Now, my esteemed friend. Mr.
Pathak, has contended that that gives
no safeguard that the independence of
the judiciary will be maintained, and
also that it is humiliating for a Judge,
so far as the principles of democracy
are concerned, that the executive
should have any hand whatsocever in
the matter of determining the age of
the Judge. If we look to the practice
which prevails now, it is the Chief
Justice of India who is consulted in
such matters. But there is no provi-
sion anywhere in the Constitution for
any such procedure.

The Select Committee has gone one
step further and have provided that
the Chief Justice of India must be
consulted in each case. And if the
Chief Justice of India iz consulted, I
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do not think that in any case of doubt
whatsoever the Government or the
President will go back upon that ad-
vice of the Chief Justice and arrive at
a decision of their own contrary to the
decision of the Chief Justice.

Madam, consultation with the Chief
Justice means that the enquiry will
have to be held by the Chief Justice.
In fact, in the Bill as it was introduced
in the Lok Sabha originally, there was
no such procedure. But two kinds of
enguiries were envisaged, one by the
executive and one by the Chief Justice.
At present it is only one enquiry which
is envisaged by the provision, namely,
an enquiry by the Chief Justice, and
the result of that enquiry will be plac-
ed before the President, and his de-
termination of the age cannot be con-
rary to the decision by the  Chiet
Justice of India.

Incidentally, Madam, this procedure
1s exactly the procedure which is laid
down for the appointment of a Judge,
namely, “the President after consulta-
tion with the Chief Juslice of India
shall appoint a Judge”. This formula
is used there in the relevant article as
regards appointments and has been
repeated in this Bil], namely ‘“the
President, after consultation with the
Chief Justice of India, shall determine
the age”. 1 am not very happy with
regard to this provision. But having
regard to the fact that something has
got to k2 done now which would
bring about a speedy determination,
away from  the public ®gaze,
without any opportunity being
given to the public to question the
evidence of the Judge in any way
whatsoever, and without any ‘oppor-
tunity being given to the lowest civil
court in the country to pronounce upon
the veracity of a Judge so far is the
question of his age is concerned, this
is the only possible alternative which
could have been adopted by the Select
Committee and the Lok Sabha,

My esteemed friend, Mr. Pathak, has
said that there would be only one or
two cases which might arise and which
might be disposed of by quo warranto
proceedings in the High Court.
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Madam Deputy Chairman, it is not a
question of only one or two cases to
be disposed of by quo warranto pro-
ceedings. Each and every litigant
may desire to question an adverse
judgment passed by a High Court
Judge. He may, in some cases, hike
to go tg the Munsit’s court and raise
the qyestion there by way of a declara-
tory suit that that decision is wrong,
ultra vires, because the Judge has ex-
ceeded his age limit, and any Munsif
may be called upon to decide whether
the Judge has exceeded his age limit
or not and whether on that ground
his decision is absolutely ultra vires.

Seri BHUPESH GUPTA  (Whst
Bengal): But then the burden of
proof will fall on the person,

Surt SANTOSH KUMAR BASU:
Yes, it will fall upon the person con-
cerned who is challenging that deci-
sion. But that is a question of proce-
dure and that is a question of the law
of evidence. Tt brings down the ques-~
tion of the Judge’s age to the same
category as any other petty point of
fact which is raised in the court of a
Munsif. Undoubtedly, the burden
will be upon him,

Surr BHUPESH GUPTA: But this
thing against him remains.

Surr SANTOSH KUMAR BASU: It
does not remain. That is the next
point that I am coming to. That is
the point which Mr, Pathak raised that
the same thing remains, that the right
to sue is not taken away of this Bill.
I am coming to that immediately be-
cause that is a moot point which has
got to be considered. Even after pro-
viding for determination of the age by
the President after consultation with
the Chief Justice of India, if the same
position remains, namely, that any
litigant can go to 3 court and re-open
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the question, then nothing is gained
by this Bill. I entirely agree. But that
is not the position. I at once go to
the provisions of the Bill to show that
that is not the position.

2656

What is the position in the Bill?
Clause (3) of article 217 of the Consti--
tution says:—

“If any question arises as to the:
age of a Judge of a High Court, the
question shall be decided by the
President after consultation with the
Chief Justice of India and the deci-
sion of the President shall be final.”

Therefore, it cannot be raised by any
one in any court whatsoever after the
decision has been given.

Suart BHUPESEH GUPTA: That is
all right. I understand it. But before
the question has arisen, it may be
that the person has gone, as you right-
ly said, to a civil court saying that
the judgment was wrong because the
Judge gave it while exceeding his age
limit, Only after the matter has been
referred to him and the President has
given his decision, the decision is
final, I agree. But as it is, when he
goes to a court of law, the President
has to be brought in. But suppose it
is stated in the warrant 'of appoint-
ment. Then the same thing will arise,
The court will refer to the warrant of
appointment and find out as to what
age is given and on the basis of that
the court will decide whether the dis-
pute is right or wrong. In any case
as long as you keep it open for a per-
son to question it in a court of law,
he can go and question it and then
the question arises how the matter will
be finally finished.

Surt SANTOSH KUMAR BASU: I
follow what the hon. Member means.
The warrant of appointment would
contain the age but that has not been
provided in the Bill. But so far as the
determination of the age by the Presi-
dent, after consultation with the Chief
Justice of India, 1s concerned, it has
been provided that that would be quite
final. But as has been referred to by
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‘my hon. friend, Mr. Bhupesh Gupta,
suppose a plaintiff goes to the court of
a Munsif questioning the age of a
particular Judge when he gave a deci-
sion against him because the decision
is adverse to him, well, as soon as the
President makes a determination of his
age, that litigation would be quashed
at once. But if it is pending, or it is
in the appellate stage, the decision of
the President will have to be given its
proper place in the determination of
this question and the whole litigation
will have to be controlled by that
decision of the President. Therefore,
~this decision, when it becomes final,
becomes final for all purposes and any
pending litigation will have to be con-
trolled and governed by the decision
made by the President, whether it is
post facto decision after the institu-
tion of the proceedings or during the
pendency of the proceedings. There-
fore, there will be no difficulty and
I am sure the Governmeni will take
the earliest possible opportunity of
coming to a decision in such matters
as soon as doubts and difficulties arise
with regard to a Judge’s age.

Now, we have to consider and de-
cide between two alternatives, whe-
ther we should allow this question to
be justiciable in a court of law, whe-
ther we should allow a Judge or a liti-
gant to raise all the dust and din in
‘the court and all the indignity that
attaches to a Judge who has gone as
a suppliant before a court of law of
the lowest local jurisdiction for the
determination of the question of fact
which cannot be determined in quo
warranto proceedings. Quo warranto
and writ proceedings in High Courts
will not apply for obtaining a deci-
sion on a question of fact. Any lili-
gant who wants a determination of
the age has to go to a civil court of
the lowest jurisdiction in a declara-
tory suit. Therefore, you cannot avoid
the contingency of a court of ]aw chal-
lenging the veracity of a Judge either
in his own court where he is func-
tioning as a Judge or in a court of
‘the lowest jurisdiction. Between this

- :alternative anq the other alternative
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of consultation with the Chief Justice
of India and determination by the
President thereafter, this House has
to decide. I submit that by no man-
ner of means can it be considered that
the first one is a better alternative to
the one that has been proposed in this
Bill.

Shri Pathak says that the question
of age is justiciable and if the matter
comes up before Parliament, on a
gquestion ‘of misbehaviour or incapa-
city, Parliament will be a judicial body
for determining that question, 1 do not
think we could go as far as that. It
is not justiciable in the case of pro-
ceedings before Parliament under arti-
cle 124 and it will not be justiciable in
the case of proceedings before the
President after consultation with the
Chief Justice. So the question of justi-
ciability will not at all stand in the
way of this provision in the Bill being
accepted.

Having said that, I submit once
again that the Government would have
done well if it had brought up an
amendment even at this late stage to
allow a provision in the Bill that the
age should be entered jn the warrant
of appointment and that should be
final. That would set at rest for all
time with regard to future incumbents
this vexed question of age. I do not
know why it was not done.

As regards the Supreme Court
Judges, the Select Committee sug-
gested, not the determination by the
President, not any entry in the war-
rant of appointment but that by a
special law Parliament will determine
the procedure for determining the age
of a Supreme Court Judge. There is
no justification for proclaiming to the
whole world that there is something so
fundamentally wrong with regard to
the question of age of Judges of the
Supreme Qourt, that Parliament itself
should fix the procedure for the pur-
pose and enact a law with regard to
that. That puts an entirely wrong
complexion upon the whole question
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so far as the Supreme Court Judges
are concerned. I do not find any justi-
fication whatsoever for that.

There were some gther points raised
to which I should make a passing re-
ference. With regard to the question
of transfer of Judges, there is already
a provision in the Constitution that
Judges can be iransferred from one
High Court to another and a conven-
tion has grown up that they cannot
be transferred without their consent.
But the question of making some com-
pensatory allowance available to them
has been ra‘sed by Mr, A, D. Mani.
They will have to maiatain their es-
tablishments at two places, That would
certninly justify a payment of com-
pensatory allowance. But it has been
left to the discretion of the executive
in each case to determine what com-

pensatory allowance should be paid.
I raiseq my voice in the Select
Committee to ensure that that also

would be provided in the Constitution
itself and some definite formula should
be evolved which should be appliceble
to all Judges so that no discrimination
may be possible with regard to indivi-
dual Judges because we want to keep
the Judges as free as possible from
individual predilections. But that
has pot been accepted. }

As regards article 311, it provided
that there should be notice to show
cause why action should not be taken
against a particular public servsnt
after a full enquiry had been made
as regards the facts of a particular
case. That involved, according to
some friends, two enquiries and the
second enquiry is sought to be dis-
pensed with by the provision in this
Bill. That is not so in my submission.
There were no two enquiries there
was only one enquiry. That has been
held by the Supreme Court. That has
been repeated by the workers’ tepre-
sentatives themselves that there was
only one enquiry. The only differerce
was that at the subsequent stage, they
could demand a copy of the proceed-
ings regarding the evidence and they
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could make their submission as regards
whether they should be at all held
guilty and as to what punishment they
should be given. In the present Bil],
it has been provided that no second
enquiry will be held. The record
which has already been made of the
evidence in the case during the enquiry
could be made available to the parti-
cular worker or public servant and on
that he will be entitled to make a
submission w.th regard to the punish-

ment that is to be awarded in the
case,

\

I woulg submit that that was just
what they were asking for, that they
must have some opportunity of seeing
what the record contained against
them, how the evidence had been
recorded and that they should be en-
abled to make their submission with
regard to the punishment. These two
have been amply provided for in the
Bill. The record will be made avail-
able to them and they will be entitled
to make a submission on the punish-
ment. Why not a second enquiry? It
is because that would open the flood-
gates of a roving enquiry once agiin.
They could call witnesses again and
examine them, etc. with the result
that the proceedings would be inordi-
nately delayed and in these days when
efforts are being made to check cor-
ruption in the public services, side by
side with providing the amplest ot
opportuntity to defend themselves,
steps should be taken effectively and
in a getermined manner so that the
proceedings may not be delayed and
the ends of justice may not be defeat-
ed.

1 would conclude by saying that
under article 309 the Government cin
make rules to give effect to these pro-
visions and such rules can be framed
as would give effective protection to
the public servants. These rules also
will have a constitutional backing as
they will be framed under article 309
of the Constitution. I do submit that
the Home Minister will kindly consi-
der the necessity of evolving such ela-
borate rules as early as possible.

[



2661 Constitution [ RAJYA SABHA | (Fifteenth Amdt) Bull, 2662

[Shr1 Santosh Kumar Basu]

My final appeal would be that this
Bill, when passed by this House,
should be sent to the States as early
as possible so that the approval of the
States, 1if necessary, can be given in
order that the provisions of this Bill
raising the age of the High Court
Judges from sixty to sixty-two can be
made effective at the earliest possi-
ble date
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1 g F WA wifed wR oSaF
grar Y frafaaat gt arfed—am agi
et =i Y fawrfea &Y smazawar A8
g1 =0fgy, Tar § Aran g 1 A gar
FAT AT gL W, OF AR T fyaran
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w1 <aT & f freraviz @ & ar el
Y S #T 9 WEZAE FT G5 &,
37 # Uw A7 F fag 7% w7 A Afg
F ST F @r¥ F ford THTFT 76
—3a &) gfg #7 sqaw & AT F1 &
wT A8 w1, AfwT guy e gl
FIE ST FT GIST & FHI KT & W
g 7T 7g {1 ¥ g3 A wrEs-
T F1 99T 79 ¥ g QHY FrIATEr
FLEFY E FfF w515 ¥ 9 g0 | gFA
Tiq 43 & fa ag wowr qeod wwET ¥
UL 1Y T@AT HRq, IAfaq F
frers 9 & arg #&) oY fawr a1 g
Fistrer T fas wF A A= W e
a3 Wi 78 fay wrwar faer &% 1 Q1
qHr feafa § gn 9% wl7 &7 Hyr
F<, THT TEY enrat §, afesw TET Sl &
f gw i fam g1€ F1¢ & & 0 mifafzag
F1 9y ST @ & fovg & 5 wisr v AT
AT HIA AT @ aGT § TSGT 1 ag7
T3 @AW g1 arar & | oy Feafs § 6g
ARG WEAWF ¢ (% g 08 wHeier
ard, (say f& Erfaad a1 9 eeg
€ a8 FAT @ AT WA A1 F AT A 37
Fafe &1 g1 &, 98 FOET A @t
S gTgef mfr gH A g wE § 3T
fagrasy &1 garte F@, @ SAERT
qsGT gIarl |

frady arq ag g ¥ 39 5 wife-
fear 39¢ & @k § g fear qar
£\ saEwafa AgEeT, & @ A8 W9
wgar g 5 wifefes 39 wsgaw &
FATIT FT FIE [rawaFal qar o4 |
IR gl gwEA g, grenfs 78 feafy
W& § fF WS FriAw 7 agaa 7 § 7T
zAAY wia® fwifvdr @ 8 fr 5@ #1 mis
q]ET AT HF, g A 9T AGT g,
WAL AT § QGT qqq AT 07 THFAT &
f wrer I T &, waF awE gE9W g,
g T5, SIfw wiw & fegfa & f gror
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TF & FT JATHT g AT 6 A T FT
TS § AR fET dier aa #1 u & dfwA
agi aX ustafaeda &1, s 1 o
ZadT wqT & B foelt o g7 37 U
gIal T AR Fgaal @, AT IAET §
1< fodt a<] @1 faeT 781 agar 1 agt
93 f&El W FT AT FH AT
qarEar gafad 987 wdar § {5 gt v
TAAA AT FT G TSIT IATAT
T40 | FE T I A7 9T wefafaee-
TH WS W g W I HEhS O
fafredfen fesgaea adwg waw fd &
TR A FHACE F A0S T &, 5
g usfafreefea feegaeq & madq
A E | GHTX WS QAT FIE sqqe4qT gy
Fr 7€ g AT H w7 g F gEard & foq
ST FHATT ofY, SHTANT F I H O
sEFEqT A7, S8 F I q 4T FE A
3g71 femn & B v gamar & wadr g
q gk g1 fewdde w1 37 TaT A0
& 3% & FR TEAT F FT AAET §,
T & g7 § 3 swe[ReT g) 914 W
faqer & oY g1 w43 § MT gl <=
Tgl 9z g fear & 7 qar gmaT
frar & f5 ¥aw o7 § s7AAd W39
FAT F HAIT 9T g7 T A f7ar
IR L q Y ug fAaew & oA
gl g oEr sygear #X fF uw Efs-
432 1 A fesgam g

oY §¥ $g T & fqy o 5@
wiar & & gk dfaare 7 ael syaear
g f% ofsas wfaw Fdma & aeaw §
AT T AW F FgdATs FEAAET F 7 ST
& AT afsas wiga *dvwT va gfedse
qrEr &, ard FY G I wE WA )
9% 39 & &9 @0 /7 98 faeT g
o afser afag Fdmw Faa F7 @<
& waarfal & ar & faoig 3 wwd g,
res saarfol F ak § 7 fana agf
Fawdr | A H o wew eqAil &
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FEF ST AET o 1 AT feafa F 47 s
urgu® a1 fx gw o fagr § awWiear
T q199 AT 98 29T |1 F waET
g9 a3t 91X ug feare 7 fy go oo
gt N uqa osfafaeefes af &1
fratr @< 1 1fomm wfaw gafm oF
nasfer Harfedt & =9 § W@ W7 uF
gmeT usfafaefer fesgae <@, o
T ® § FRA0ET & fgams #7108
faradl #1 g, sirs T, woar oy
T T Twqr F1 TAaTed &1 #19 99%
sz <@ | zrer g feafs & fa afsas
wfag s & Areaw § &g gw fdy
#1 frafag w38 g @1 ST geAT AT gTEq
BN & Ay uF AIg War & 99 faw
ARTT 1 ey et 7 frgad famn  oad
fgars gy T g, at ¥ a9
FIOAA! ST T & | 5 THE T FX
& 37 FRAfE) & 35 fay gazar
frraa & @1 o1 &1 arg 7@ g
TH AT F1 UF WEHTANTHT HO< @l
g, faad 3 agf wgy fv s F g T+
T AW, T g% 5 37F fears faaw
ufasea 7 g, T &1 77 v | 3l
IT ¥ A g AT AT WA FW g A
g7 9@ & f& wed wedy & fawrs
qeT FAART T S5, J97 IT% (o
9T FAT FH FT ANE ¥ FT
g iy 1 zafwy ¥ww fAag ar
fe afses wfgg Fima a1 Faa
gITEeERE & gk H g Swgm fear
ST @HQT &, WX IAH FAA F A
FH & fod, st fawray ¥ fag,
I faare FEEAR) w0 ¥ o,
ITEF AR F AR a9 g1 7 AU |
¥ fag gwa oo & o fosqme, T
aY ar 398 W @EeE F1E, 9
aifgd | FiEdEgET F oawwa Wi
IAFN FAN ATaE  H{UER FET §
TN E6€ &L AT A FI, FI IqTH

a7 7 aatd | a1 udy feafa § gg swcasq
\
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[+ fraagmare wearrast TIrear)

wrazds g fF ga gg gaga At &
wWeT uF uetafqeefen fegeae #,
wetafrefen =« #1, faim s@ =K
AT TN FATE FAATAT & HqST
FT fAofg grar

ATAE  SuATafA wEEEr, WX
G A, A7 AT § AT afags
FT TAAT (AT T FAST G171 AT @I
g O TAay dent (FadT a7t A @Y
g I & mAm gAa  faewraat #r
gt W gzdy | Gl E HI I (g
a9} TF g AT &, AT 9% WA F |
ar TEET wrOT g 7 adifw fwad
TH 9T W FAF 2, SAE A8 § TRl
ST T FET qEAT § M JAF
FW A T L | TR F5 TAIOF §
fSa®T aofe T w@r g, afFT TR
TEIRIT FATSE TgT [qAar | § =wgar
g {7 v fanelt wrwrer & i W, A
WA AT AR aF gAATS g g
¢ AT 39 watw & fan aeaad
HATIG 21 TIAT & qT Feet ¥ gHidy
AL T HYT IFAT § HIT UET
ATANE FE AW F FaT (A0 Tl i
T ITHT UFHATH FE0 I8 {3 weat
& FF @ ofyer 8 Y 9o1g & g0 I
faura siver &1 &7 Oy | @ gafay ow
gftzgior & Wt sregey e § T ogw
s § nefafmefes of a@m, o=-
fafrgfer fesgaer awd s sa
T QR FoT & fry w4, a7 gy
TG arg gril |

39 TRl F UG T Jg FZAT FTEAT

g S & ar § W ageT o w4t
g, g9 & waw fa=TY AT e |
ATIe Tt 597 (o, 5md (90 o |

Smrr B. D. KHOBARAGADE:

Madam Deputy Chairman, I cannot
support any of the provisions of this

[RAJYA SABHA (Fifteenth Amdt,) Bull,
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Constitution (Fifteenth Amendment)
Bill. So far as the question of deter-
mination of the age of Judges is
concerned, it is not in good taste
that any controversy should have
been raised at all. As explained by
my friend, Mr. Chordia, the persons
who are occupying such high offices
should not have raised any such
controversy at least publicly and if
there was any difference of opinion
on this issue it ghould have been
settleq amicably. Even though there
have been certain cases of this
nature I do not think that there is
any necessity to bring forward this
amending Bill before this House
because it was explained by the hon.
Law Minister himself the other day
that the situation had slightly im-
proved after 1958 and there had
been fewer cases and even those
cases had been settled amicably.
Madam according to the provisions
of this Bill the age of a Judge will
be determined by such authority and
in such manner as Parliament may
by law provide. In this respect I
have to submit that the age of a
Judge should be determined on the
basis of documents like the school
certificate or the college transfer
certificate etc.,, wherein the date of
birth is mentioned. Usually we
appoint people as Judges after they
are 45 wyears of age or when they
are about 50 years. If they did not
question the validity of their date of
birth up to the age of 45 or 50, how
can we allow them to question their
age at this time? It means that for
some ulterior motive they want to
change their date of birth with a view
to gaining some Dbenefits and this
should not be allowed. If there was
really any dispute or controversy
about their date of Dbirth, they
should have settleq it long before.
What did they do up till the age of
45 or 50?7 What did they do before
they were appointed as Judges to
get their date of birth corrected? If
we allow this procedure to be fol-
lowed, then it will be that in some
cases we will be doing some favour
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to cerfain Judges. It certain favours
are done to certain Judges, I dpubt
whether after their appointment as
dudges they will be able to discharge
their responsibilities fairly and im-
partially. Therefore, there should be
np provision of this nature
The date should be fixed from the
documents available; the date given
in the school cerfificate or transfer
certificate should be accepted.

The second question ig the one re-
lating to the raising of the age of
retirement, I oppose this provision
also. It 18 not necessary at all to
raise the age of Judges for retire-
ment. It has been mentioned that it
is essential to raise their retirement
age because we should be benefited
by the maturity of thought, by their
wisdom. But, Madam, this would be
applicable in the case of other Gov-
ernment employees also, But we are
making them retire at the age of 58.
Are we to understand that we shduld
not be benefited by the maturity of
thought and wisdom of other Govern-
ment employeés? I think if we are
asking the other Government em-

at all. .

[9 MAY 1963 ]

i

ployees to retire at the age of fifty- .

eight, there is no necessity to raise

the age of retirement of Judges to
sixty-two because it means that ,we
are creating inequality. Both are
officers and there should be no in-

equality go far as the retirement age
is concerned. It has been clairned
that the Judges are indispensable,
that we are not getting a good num-
ber of Judges who can preside over
courts and therefore it is essential
that we should raise their age of re-
tiremenf to sixty-two. But in this res-
pect also I beg to differ from Gpv-
ernment, There are a number of
voung persons who can shoulder that
responsibility; not only that but there
is a keen competition to get appoint-
ment as High Court Judges. Madam,
in this respect T would like to quote
Mr. Setalvad. He gave evidence be-
fore the Joint Committee on this Bill
and he gave the reasons in support of

(Fifteenth Amdt.) Bill,
1963

raising the age of retirement of High
Court Judges. He said—

2672

“Now he has to retirg at 60 when
he generally is very fit to work
and perhaps he has got children
who have not completed their edu-
cation and he has to pay heavy
taxes on his salary. So it is rather

hard on the man to be without
employment.”
So, Mr. Setalvad here gives the

reason that he might be unemployed,
that there magnt be certain lLiabilities
so far as hig children are concerned
and therefore he should be allowed
to continue till sixty-five. In his evi-
dence Mr. Setalvad has not said that
people are not available to preside
over courts, that people are not avail-
able for being appointed ag High
Court Judges. He hag given entirely

different reasons. If we accept the
version of Mr. Setalvad, 1 want %o
ask the Government whether the

same condition would not be applic-
able to other Government employees
who are made to retire at the age of
fifty-eight. Will they not be unem-
ployed? Do they not have some res-
ponsibility so far as their childrea
are concerned? In spite of all these,
we are making them retire at the age
of fifty-eight, If so, why should we
allow the High Court Judges to re-
tire at the age of sixty-two if the
considerations are the same for both?

This will mean frustration amongst
the junior members. I know there
are a number of persons who are
occupying posts of District and Ses-
siong Judge and they are looking for-
ward to be promoted as High Cour
Judges. If we allow these Judges o
continue up to the age of sixty-two,
the persons who are looking forward
to be promoted as High Court Judges,
will not be able to get the advantage
of promotion and thev can never in
their life be High Court Judge-.
Because in the case of those persons
who are holding the office of District
and Sessions Judge, the age of re-
tirement is fitty-five. If they do not
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get any chance for being appointed as
High Court Judges before fifty-five,
then perhaps they will have to retire
as District and Sessions Judges only.

There is another aspect also. There
are a number of young persons from
the Bar who would like to be elevai-
ed to the Bench. If we want to raise
the age up to sixty-two, then those
young people, who want +to be
appointed as High Court Judges, will
not get any opportunities for some
more years,

It has been stated that jn order to
maintain the independence of the
judiciary, it is essential that we
should increase the emoluments of the
High Court Judges. I read the amend-
ment which has been passed by this
House. We have made a provision
that High Court Judges, after their
retirement, can practise in the
Supreme Court. It has been pointed
out in this Evidence by Mr. Selalvad
that a large number of High Court
Judges are practising in the Supreme
Court at present and they ave doing
well. So, this provision ~ is quite
sufficient for the High Court Judges
to enable them to obtain and sup-
plement their income so as to dis-
charge their responsibilities towards

their children, Therefore, it is not
essential that we gshould raise the
age of retirement of the High Court

Judges 30 as to enable them to obtain
a good salary ang to discharge thelr
responsibilities,

Now, I will come to article 311. I
do not know why this amendment
has been introduced jn this House.
The other day, while speaking in the
Lok Sabha, the hon. Law Minister
said that the interpretation of the
Supreme Court, in some cases, Wwas
that this article involved two enqui-
ries at two different stages. I do rot
know on what basis the hon. Law
Minister made this statement, because
the opinion of eminent jurists of this
country is to the contrary. The article
as it stands now and as it has been

{ RAJYA SABHA]
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interpreted by the different High

Courts and the Supreme Court, does
not involve two enquiries. There is
nnly one enquiry. When the enquiry
is complete and the enquiring officer
comes to the conclusion that the con-
cerned employee is guilty, then he
should serve a ‘show cause notice’,
pointing out what punishment is to
be given to him. He should be
,asked to show cause and explain .as
to why that punishment should not
be given to him. Therefore, this pro-
cedure does not mean that there will
be two enquiries. 1 will quote only
two or three persons who have
clearly pointed out that the present
article does not involve two enquiries.
Shri M, C. Setalvad has said:

“l do not think any Court has
held that the second opportunity
involves a right of cross-exami-
nation. All that the Courts have
held is that on the occasion when
a certain punishment is Jecided
upon, the servant should be tola
what the proposed punishment is
and he should be given an oppor-
tunity of making a representation
against the proposed action which
means that, being furnished with
the report of the Inquiring Officer
and what the Government proposcd
to do, he can make another repre-
sentation to Government.”

This is what Shri Purshottam Tri-
kamdas, representing the Bar Coun-
cil of India, has said:

“....the second opportunity is
not a fresh inquiry at all. The re-
cord is there and the officer before
whom the second inquiry takes
place is not going into the facts
over again.”

THeE Vice CHAIRMAN (Suri M. P.
BHARGAVA) in the Chair.]

Shri 8. T. Desai, representative of
the Supreme Court Bar Association,
says: -
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“In practice there has never been
the duality of enquiry. I can assure
you this from a number of cases
that have come before me.”

So, considering all these opinions
of eminent jurists, we come to the
conclusion that it is not at all neces-
sary to have two different enquiries.
It is one and the same enquiry. It
is a continuous process. Therefore,
the explanation offered the other day
by the hon. Law Minister is incor-
rect. 1 do not know why the hon.
Law Minister should try to deceive
the House in this way. Though there
is no such case which has been re-
ported, which has been decided by
the High Court or the Supreme Court
—and the opinions of eminent jurists
have been mentioned—I do not know
why the hon. Law Minister should
come and say that it would mean two
different enquiries, In this connection
I must tell the House that the Gov-
ernment has got the support of a
majority and if they want to do any-
thing, they can do it. They must do
jit. But then, they should not give a
wrong notion or they should not try
40 mislead the House. This is most
unfortunate that in order to get the
measure passed by this House the
hon. Law Minister is indul‘ging‘ in
misleading the House. }

|

Now, why do we say that the pre-
sent provision in  the Constitution
should be maintained. It is because if
we amend this article, it will mean
that we are depriving the Govern-

ment employees of their inviolable
right. Already the Government
employees stand on a different

footing so far as the other employees
are concerned. Even the employees
working in private concerns have got
the right to refer their dispute to a
tribunal. There is the Industrial Dis-
putes Act to resolve all such dis-
putes. They can get their grievances
redressed. But so far as the Govern-
ment employees are concerned, they
cannot take recourse to law. In
France we have noticed that there are
administrative tribunals to which all
such disputes are referred. There is

Constitution - [9 MAY 1963 ]

.
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no such provision in this country.
Therefore, the poor Government em-
ployees will not get any chance or
opportunity to get their wrong re-
dressed. Therefore, I would say that
the employees should get all the
advantages that were bestowed upon
them by the Constitution. Consider-
ing the fact that thig article
adopted in the Constitution entirely
from the 1935 Act, I do not think
there are any reasons for amending
this article. It will mean that the
Government employee will be handi-
capped. He will not have any remedy
against the action of the Government
authorities. Already we have <come
8across so0 many cases where they
have been harassed Their cases
have been arbitrarily decided aeccord-

ing to the whims of the presiding
officers .

was

THE VICE-CHAIRMAN (SHr1
M. P. Buarcava); There are quite a

number of speakers. You must wind
up.

Sur1 B. D, KHOBARAGADE: Yes,
Sir. Please give me two minutes
more, Therefore, if this constitutional
remedy is removed, then there will
again be trouble and there will not
be any remedy to safeguard his in-
terests. Moreover, it is against the
natural justice. We are punishing the
Government employee without giving
him any opportunity to show cause
why he should not be punished.
During the enquiry, the only enquiry
made is whether he is guilty or not
guilty. No punishment is suggested,
no penalty is suggested. He does not
know, it he is found guilty, what
penalty he would receive, Therefore,
once he is found guilty, then it |is
essential that he should be told that
he has to be penalised in such and
such a manner for these charges, and
he should bs asked to show cause.

In view of all these reasons, I do
not find that there are any grounds
or any reasong to support any of the
clauses mentior:4 in this Constitu-
tion Amendr $iil and therefore, I
oppose 7 ...
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Panpir S. S. N, TANKHA (Uttar question arises about their age, the

Pradesh): Mr. Vice-Chairman, Sir, matter will be decided by the Chiet

after the illuminating remarks on Justice of the Supreme Court. But

the Bill which have been made by as regards the determination of the

my hon. frieng Mr. Pathak, who has age of the Judges of the Supreme

preceded me, my task has been con-
siderably lightened. In fact he has
sajd all that could be said on the
various clauses of the Bill,

However, ag you will see, Sir, there
are four or five major changes con-
templated under the Bill. Coming to
the first of them, namely, regarding
the determination of the age of High
Court and Suprcme Court Judges, I
am in entire agreement with the for-
mula which was proposed by my
friend, Mr, S. K. Basu, in the Selecl
Committee on this matter, namely,
that instead of this matter being
allowed to be agitated after the
appointment of the Judges, it would
certainly have been good if the for-
mula had been accepted to the effect
that before the appointment is made
whether of a Judge of the Supreme
Court or of the High Court, the per-
son to be appointed should be asked
to state his age and if any enquiry
is needed by the Government into
the matter, it should be done before

his appointment is gazetted, This
would avoid all the difficulties in
the future. And it coulg also have

been mentioned in the Bill that once
the person to be appointed as a Judge
has stated his age and the age has
been accepted by the Government
prior to his appointment, no further
question will be considered in the
matter either at the instance of the
appointed Judge at a later date, or
at the instance of the Government on
the question of age. I really do not
see any reason why the Government
did not accept such a reasonable
proposal. After all, taking this matter
either before the Supreme Court or
before the President does not add to
the credit of either the judiciary or
the executive or the Law Ministry
which hag brought forward this Bill.
However, Sir, in the matter of the
age of the High Court Judges, it has
been provided in the Bill that if any

1

Court, it has, according to the Bill, fo
be determined by the President. Now.
Sir, this is not a very wholesome pro-
vision which should be adopted. We
know after all, that the President acts
under he advice of the executive and
if the executive really wants t be
the determining factor in fixing :he
age of the High Court Judges or the
Supreme Court Judges, then therc
wag no point in specifying that the
matter would be decideq by the Pre-
csident gince the President as we
know cannot, under the Constitution.
act on his own personal judgmeat,
but he has to be guided in the matter
by the Government and the Gov-
ernment means the executive. There-
fore, this provision is hardly a whole~
some procedure,

Then, Sir, coming to the question
of the age of retirement of the High
Court and the Supreme Court Judges,
rather about the High Court Judges
only, I am glag that the Goveriment
has decided to raise their age from
sixty to sixtv-two years, but at the
same time I am sorry that the Gev-
ernment has thought 1t fit to raise their
age only by two years and not by
five years, as proposed beforc the
Joint Committee, I fail to appreciate
any of the arguments which have
been put forward by the Government
for not accepting the proposal to raise
the age to sixty-five years. After all,
if a person can act as a Judge of the
Supreme Court till the age of sixty-
five I see no reason why the same
person, if he was acting as 3 Judge of
the High Court, cannot be expected
to put his mind on

Surt AKBAR ALI KHAN: That is
not the objection, High Court Judges
may get an opportunity in the Sup-
reme Court afterwards.

Panpir S. S. N. TANKHA: That
is one of the reasons also which has
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been put forward by tke Law Minis-
ter. Lut { have not . . . |

|

Surir K. SANTHANAM: We re-
quire only a few Supreme Court Jud-
ges while we require a large number
of High Court Judges. ‘

‘4

Panpir S. S. N, TANKHA: But I
have not been able to appreciate what
is there to prevent the executive from
taking the Judges from the High
Courts to the Supreme Court at an
earlier age. Why should it wait il
the last moment to give the lift when
the man is about to retire and then
say, “Now come to the Supreme
Court and we are leaving a gap of
thrce vears for you to work therg”?
The Judges in the High Court in my
opinion are fully competent at the
age of sixty or even earlier to resume
the duties of the Judges of the Sup-
reme Court, and there is not one but
several cases in which even befpre
the age of sixty, mepn from the High
Courts have risen to the Supreme
Court Bench, There have been inst-
ances from my own State High Court,
in which the Judges have gone to
the Supreme Court before the retire-
ment age, Then, why should this plea
be put forward that there should be
a margin of three years at least bet-
ween the age of retirement of a High
Court Judge at sixty-two and of a
Supreme Court Judge at sixty-five?

SHRr SANTOSH KUMAR BASU:
I may make one suggestion for his
consideration. In that case, it cannot
be a rule that perszons who are lower
in service so far ag their age and
length of service are
should be ordinarily given the lift.
Only in exceptional cases can they be
given a lift. Otherwise, there will
be cases of discrimination and super-
session and it will create heart-burn-
ing among the Judges in the High
Courts if this becomes a common,
usual practice, of giving a lift to
junior men, to go to the Supreme
Court. |

({9 MAY 19631

concerned; |

. merit and hard work. Now,
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PanpiT S, S. N. TANKHA: I am
not saying that a junior man only

should be given the lift. What I am
saying is that from among gll those
who attain the age of sixty years or
so in-'the High Courts, the senior-
most of them or those who are deser-
ving should be brought to the Sup-
reme Court Bench. I do not say that
they should be brought in only
because they are nearing the age of
sixty or so. It 1s only those persons
who are considered fit for the work
in the Supreme Court, those who
are good Judges and mentally fully
alert and who have a good physique
and who are found deserving,
they should be given the appoint-
ments. Therefore, Sir, I am defini-
tely of the opinion that the age of
retirement of the High Court Judges
should have been fixed at sixty-five
and not at gsixty-two years only,

only

1 pm.
The Law Commission, I nught
mention, had in its report recom-

mended that the age of retirement of
the High Court Judges should be in-
creased to sixty-five, and not to
sixty-two only, and it had at the
same time suggested that no practice
after retirement should be allowed
to them. I am in full agreement with
this recommendation also. The addi-
tion of retired Judges in the profes-
sion is not a very healthy practice. It
is true that they are men of merit,
they can handle difficult and com-
plex cases very efficiently but at the
same time we have also to see the in-
terest of those lawyers who have
been working for vears to come up in
the profession by sheer dint of their
when
they reach that stage, they find that
a member from the Bench comes
down to compete with them. Is it
fair? Is it at all right? Knowing ~as
we do the mentality of the clients,
the moment they come to know that
a retired High Court Judge has come
to practise, they rush to him, how-
ever competent the other lawyers may
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[Pandit S, S. N. Tankha.]
be. And it is this that goes againsi
the interests of the profession, More-
over you will see that it often acts
disadvantageously in the case of the
litigants too, because it is not all ot
them who can have the means to
employ the services of retired Iigh
Court Judges. Now, if one party em-
ploys a retireq High Court Tudge,
the other finds himself at a dis-
advantage, only because he has not
the means to employ the serviceg of
a retired High Court Judge from his
side. And then above all it cannot
be gainsaid that the dignity and the
name of the retireq High Court
Judges carries much weight with the
courts before whom they practise—
trat cannot be denied. The court
may not deliberately act wrongly on
points of law placed Dbefore them
but all the same, wherever a
judicial  discretion has to be
exercised or a different point of
law to be decided, they are liable to be
influenced in such matters by the
pleadings of the retired High Court
Judges, and therefore it is to the dis-
advantage of the litigant public as
well as to the disadvantage of the
men in the profession and as such the
present practice of allowing High
Court Judges to return to the bar
after retirement should be stopped.

It has been accepted by the Law
Minister that the average span of
life in India has risen from, say, 27
years or so during the last decade or
two, to about 48 years now, and he
also recognises that Judges at the
age of sixty are generally in good
physical health and mental alertness
and are capable of carrying on to
their work up to the age of sixty-five
years. Then why should he not have
accepted this amendment regarding
the age of retirement, I am uneble
to understand.

Now, Sir, this matter brings me
to another point and that is regard-
ing the age of retirement of Members
of the State Public Service Com-
missions. Under article 816(2), as
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you know, Sir, the age of retirement
of the Chairman and Members of a
State Public Service Commission is
fixed at sixly years and that of the
Members of the Union Public Service
Commission at sixty-five. This pro-
vision is analogous to that of the
retirement of High Court Judges and
the Supreme Court Judges, and now,
when a change is being made in the
age of retirement of High Court
Judges, I see no reason why a corres-
ponding increase in age should not be
provided for under article 316(2) as
well. This Bill has not taken care of
that and I would ask the Law Minis-
ter to keep this in mind and when he
finds an opportunity to see to 1t that
the benefit of the increase in age
of retirement goes to those persons
also,

Then, Sir, coming to the matter of
retired High Court Judges or Supreme
Court Judges being taken on the
Bench of the High Court or Supreme
Court as ad hoc Judges, I entirely
favour the idea, but what I very much
dislike is this. You may kindly read
article 128 whereby retired Judges of
High Courts are to be brought in as
ad hoc Judges. Here it is said that
they shall have all the jurisdiction,
powers and privileges, but shall not
be deemed to be Judges of that High
Court. Now this is rather a deroga-
tory and anomalous position. Same
provision exists for the re-employment
of the Supreme Court Judges also. I
do not see why it should be so. This
gives rather a derogatory position to
the ad hoc Judges and I would sug-
gest that they should be deemed fo
be Judges of the Court except for pur-
poses of payment of their salaries,
provideni "und and the like. Except
for these matters they should be
deemed to be Judges of the High
Court or the Supreme Court as the
case may be. The present position re-
garding the emoluments paid to the
ad hoc Judges, I understand is very
unsatisfactory, and I am told that one
or two retired Judges have refused to
work on that basis because, according
to the rules, they are paid a daily
allowance—not on a monthly basis
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but only for the number of days they
sit on the Bench. Thus out of the
seven days of the week they are not
to be paid any allowance for the days
the Courts do not sit, for example, on
Saturdays and Sundays. They are
just paid for five days in the week.
This 1s very wrong and humiliating
for the Judges After all, 1f you need
ther services, you must appoint them
for a definite period, not for a week,
or ten days or fifteen days, but, say,
for six months or one year and then
pay them the salary which they were
drawing 1n the Supreme Court or the
High Court before retirement, less the
pension which they are getting. Why
snould they be treated on a separate
{ooting and be paid on a daily allow-
ance basis? Therefore I would sug-
gest, Sir, that this matter needs to be
gone mto very carefully by the Law
Minister if services of ad hoc Judges
are to be utilized I now come to the
question of compensatory allowance,
wnich has to be paid to High Court
Judges on thewr transfer from one
High Court to another This practice
ot their being transferred from one
High Court to another already exists
In fact, Judges from the High Court
of my own State of UP. have been
transferred to other States and if they
have not been paid any compensatory
allowance so far, I do not see why this
qu: tion of payment of compensatory
allowance 1s being brought m now
Afte. all, the salaries which we are
Paying to the High Court Judges to-
day are fairly decent, but if 1t 15 con
sidered that they are not decent, or
not enough for their decent lLiving
then of course you might 1ncrease
then salaries or pensions, as the case
may be, but paying them a compen-
satory allowance 1s not quite proper,
specially when we are not paying any
compensatory allowance to our Gov-
ernment Officers and Administrative
Servicemen who are being fransferred
from one part of India to another,
almo-t every two or three years or so.
Then why should this question arise
for the High Court Judges? It 1s said
that the High Court Judges have to
maintain thewr dignity, they have to
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keep two houses. Have the other
people not got families? Do they

sometimes too not keep two houses?
Do they not incur the expenditure
which 1s necessary for keeping the
dignmity of their post?” Then why the
special plea for paying a compensa-
tory allowance to Judges?

It 15 said that Judges do not agree
to be transferred But I submit that
the moment you make this provision
of paymg compensatory allowance,
you will see that there will be a rush
of High Court Judges wanting trans«
fers from their courts to other courts.
Is 1t right? Is it proper? They may
even be running about to the Home
Ministry or the Law Ministry or to
the Supreme Court asking for their
transfers This will be very degrad-
ng.

Surr AKBAR ALI KHAN: It would
not be a tempting compensation.

PanpiTr S. S. N TANKHA: I do not
know It may he tempting, 1t may
not be tempting Nothing has been
fixed How do you say that it will
not one tempting?

Surt AKBAR ALI KHAN: Because
that Bill has vef to be introduced.

Panprr S. 8. N. TANKHA: Once
you say that a compensatory allowance
has to be paid, the compensatory
allowance can be Rs 50 and it may
even be Rs 500. However, I am
against the provisions of this Bill
Actually

Tae VICE-CHAIRMAN
P BuArGava): That will do.

SHrRr KUREEL: Just ten minutes.

(Serr M.

Surr N. C, KASLIWAL Rajas-
than): Could you kindly let us know
when do you have the first division
because if we go for lunch and then
you ring the bell 1t will be difficult?

*

Tae VICE-CHAIRMAN (Sarr M.
P. Baarcava): No definite idea can be
given But it will be round about
2 o’clock
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st er? @ gxdw “qifaa”
(SR 93w) : #alEd, & TOT SATET
THY FE FAT AT a0 § FEAT TIgar
AT 48 T WA #T A6 & F@1 o0
T4 & | 79 ¥ a5 forr s o & sarw
IR 3T ARA( § 48 47 & (F gwra
G Y, 98 UF §%3 AT
afax #9 | gW g =T & (F =y {2
HCHTL FiEEeqzm § wisHe awdr §
A T[T T8F 419 98 FIAT FH ALY
FT O | FIE GG 04T AGY g
fSan 29 @=g F (&9 7 WA T A
FERTTT ¥ wigHe T (%A1 oA
Al

fow ata & fad g Fredtzgaq
FI AU FA T FNAT FT AT WY &,
ag udr wew aid 430 € {9k fag
FEEART #1 AdS (T4 AT | 9ga
& AT 1T & WL 57 AT q19 F
fod Fiedierma &1 FHT FIA A4
7& & 7R & qHaa g F aE A
TET TE7 FAT ATFET | 3HE gAY gfa-
g %1 AT@T FH Wl 8, qeand
T &Y /9 AFL & (<o § F9
2T ¥\ wEwa qA BT IT A7 A
& faq st wHSHT & &1 Frfar &7
ST T g, ag T A g Twawy s
Siezg & wietarx 4 g91 wTgy Aar
HC g8 91 FF (@I ET wiR gE-
7. FT G4 g, 7 HT qF Il F gia 7
gmT =ifgd 91

U1 Hindi transliteration



2693 Constitution

[#ft carz @ Atw “arfea”’]
Fag @ Wig HF TR TE@-
faay ode § Y gEdTET F o
Y | AiSET Ta 7 owEl o fefee
AT FT AT ¢, o Ao F X AH
wTaT g foF a7 3§ avg #7 A gt € |
T a¥g ¥ ogEe @ W oAl et
# ZEFAT AT O | FTEL AT WK
¥ 9z @@ amar 2w SEifmad w5
tfisafes & asmaw famr o § At
afisrfea F1 FRIELT TTHIE THT ALY
21 Ao 3w (F (e qfefma
T 8, el aF Sl afqas,
W AR qOFT FT AR § AT FE
FT AT § T AT GR-GE q@T F
aeaw ', & wH QX 9T fefeae
afsde & wideT @A g | &9 =
foer &1 ¥y T® AT & AT & A
sifsfamer silwexy &7 o7 gyt
& ST & 3T 7 1T T Hq IR 9
g foer 7 o=er g ¥ Y9 uwd g )
WA AR 97 g 3& § wrar g fF qfe-
fae ol st wFeATd & @
F o gfie ifes O & T
ferra giIaT & | ST a9 g WY duT W
wret & % 39 felmme oiesa §ag
FZ AT & TF 300 9720 & woAeT |
FAT-FAT AT FT FTAMT A F7 |
“HT WEl T BT & HUAr LGT T
=T(ed AT g giAr ATfRd | agT & fe-
fams oriwsd A1 gfFease @& F@
S el ¥ felmae ufwee & oo
FH FET 92T § #R zwiwg 39
SAFT ATV & [ ATAAT TIGAT

oF TIE-AT IR AT F grE A
sfevse & | I chaagfer &
T g HIT ghiwagfer #1 IR a3
IS T THI AT & | 98 9T GH gl
famre a1 &1 o7 <t fa=r ey T 2
IuF I Taie ag FfEw w=
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¢ 5 qEiftma ¥ew ¥ zEwr T
fopae g1 @ M 98 A S I A
T A | HHT TF G2 FIE F FSA A
UF WO g dES ot | gwie
F TEX ITHT TF O S a9 T
q1 | A zH e & 9@ o8 T
W & 9 F foir ofiswfer & am
ST g fo garey wfam v @y g &
fag =% == @1 M g ;mfy ferx
T R ot (st F1 ofiwgfer &
= A FIE T AT TG § AR
TAH T qIE § WAGT AT H ;e
TE! GHATT g | 39 WG F S Feg ST
it o sfredse § ST ATl &
e g1 AT FT HQT § | Tg O FW
A% wftew F @ ¥ Fe faar 95
R gt ag Al 3 faar e fF
T ATAA ¥ 9 GE &1 HaaT HT A )
THY J7E ¥ TS FIE 3 ST F7 I G2
FT 1 g1 § IR W Ggew FA Ay
TET § | gIH FIe AT grE FE F
SIS Y S UH T AT |

TF H GT9 a3 F1 JOF 7 AT
Fasal feoT ATEAT § WIK a8 § &8
FIE F oo F [ @ETET Fa A
ST g2 FIe F 97 (@I G a7 § A
AT sg AT qay fraaa fey
JTY 1 W F1E AR (a4 qF5eq §
TREAAT T SIET g AT SEHT FTAATT
A FAT § AR a8 {9 a9 FE1 §
AT 30 g § ST AR ame iy §
q g AT @ I § T ST AN
e FT HiFT gy (e =g & favaw
g1 wifaw agr 7 g1 1 faaw ofr SR
g1 8, 7 WA =9 & qF 99 T
g wa =0 {9 & g § oSl F1 99
g aE AT g A T i
AT FT IAET SHIE AT T JIHT TEY
fremr 1 R 3@ 9@ & qfeee 9w
F1 Y ar g fremm o gefed §
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ST I ATES A AT A Ty g
T AT AEY & (% S F7 qGoearg
T/ & a1 ITR! F2T {GAT T AT AT
Fg Naree 2 faat sl a1 ST 9a ag T
&Y 1 1 T T TF AT I TH g A
I3 WA & AL G AT I TGT G &
IET A AT WEFT AT agA FT AGY
faer | gafey § gaa qEmEa Fyar
g1

A% ;T F T 3 gaow) miz-
F 322 a1 aws fearar Tgar § ey
@I THS T3 T W@r & | gy
TAHT G ATF 1 Fa(@q qYAT
FIH-FT AATAT & H 1< T ART GYFIC F]
% TN FEAT ST 8 1 gEfad g
sarar & sarar fawnfer gt wfed
¥feadama T =fed & gox o
ST AET BN ) WX WA uae &
T T8 39 g I avard A By g
oY FHGT FR qE 7T A1 &7 A
Ig IGHT FIEAET FY FHAT & | WX
F1E TG AT WA THEAL T HAX
T F17 G AGT FT AFAT § AT A
TFEAT A T AT WG+
Fe@red FT 3 ¢ =4 faw ¥ ody A
=9 72 & fomd fa 57 wwee 1 |
@ FY AR FXT & QFT a1
w% | gafad § o #7Ar A g
AR F@T AAGHT F7T §T TE
faenf frae afed @fs s o
g T HRT A &Y AT T w9y Fammra
sE; dE ¥ AT T qF | \

T AT & H Ag A& wHAQr
& STa o | uwLSdy § 1 09 WiF |
sfeder 3¢¢ &1 wie fwar sar 9&
&1L FFIT I ad FLAT g ar
Taqde g F e feaafortamm
T AT IART @ R e

P MAY 1963] (Fifteenth Amdt.) Bill, 2696

1963

guIr a1 felfer & fordr e
o & 7T @& & awwar ¢
fx fom ag & el & ol goefeaw
feeume g, o€ g & sw& fodr ue-
fafaegam fesgaer ama sna =fed oiv
gg WiFT fear sy % 9 oo 9o
Tl ae g FX g% | A A g fw f o+
g wIew ufigasfes & foges
et & | ofwsafes q@foad o)
FoET AT F7dr & HIT T A~
7 #1 T@iEd 7 & freterier
arfrae S f% o it F o anT
TAIE 1M AR T y@T F g § I
T § FES { AT vATTHIA F1 faw
ufisglza F Tana & famr qv Fhawe
foran shar & Ve § awa i S @%
g, SHa Qe 3T qEt a‘-{r giar g far T
fefizaz 1, @IfEs Fx giw F1 &
TOA FT G W7 ATAT THE A X
g% | 5w ) g fae &7 | 2,399 M9
T AR FE F1'ard B AT @ &
aifs T e B g T e
% (3 T ey G008 9 & q WT A
F1 aage Afaq w3 @ | § g9 §
f& a8 uF ST I § AT T2
F oy, S Agr gwr =wfgy 0 omg
Zdl aXE § A+ giaar we  ifas
g F1 qAT FT @ § A oy 7
FAT Afed | 37 AR H sgafi 9|
TSI AT FE AH & | F AR q
Faq agT 7 (& gvw @ faw Ay
qIE FA § 9B IT JEIH ANl 9K MY
Fait w7 =9 faw v arfow & o
# ga faw &1 TEwET T | WE
segfraa Fie s af—q'rq'”r gm’%ﬁamtﬁ :
H sﬁ dfaer & g s fafam qgTq
#1 gifes $1 '
Surt NIREN GHOSH (West Ben-
gal): Mr. Vice-Chairman, Sir, it is

unfortunate that this Constitution (Fif-
teenth Amendment) Bill has been at

THR AHTE & fawrs 17 FT G E W | W1 brought forward.
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[Shri Niren Ghosh.]

As regards the independence of the
judiciary, I think I am in general
agreement with the arguments put
forward by hon. Mr, Pathak. He has
ably argued the case why there should
not be, directly or indirectly, any
interference from the executive into
the affairs of the judiciary. It sounds
a bit ludicrous that the President has
to determine the age of Judges. The
high post of President of the Union
of India should not be dragged into
such a petty matter. It is also quite
true that there has been a plethora of
amendm-uis 1o the Counstitution and
the majority of the amendments have
not been in the direction of extending

democracy or democratic rights. They
were rather to curtail those rights.
That is why a feeling has grown

among the public that more and more
an authoritarian shape is being sought
to be given to the Constitution,

I will particularly come to article
311. During the British days, the
Britishers tried their utmost to curb,
curtail and restrict the rights of the
«ivil servants but unfortunately in
he post-independence period, what
the Britishers did not dare to
do though it was there in the law,
it is being done. It is known to every-
body that political victimisation of
civil servants takes place, As a
matter of fact from the Opposition
this matter has been brought forward
again and again in almost every ses-
sion, I am at one with what Mr.
Krishna Menon said in the other
House that you are snatching away
the rights which even the Britishers
gave to the civil servants. So, it is
absolutely unnecessary to bring for-
ward the amendment to article 311.
As is well known, the Law Minister
could not give any  supporting
evidence of his contention that any
Central Trade Union Organisation has
supported the Government in this
measure, Rather all of them wunani-
mously spoke that the amendment
was seeking to restrict the liberties
of the Government servants. That is
why this is all the more deplorable.
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It is being argued that the present
amendment, as adapted by the Lok
Sabha, rather improves on the
article as it is in the Constitution.
That 1s not true. I think a false and
wrong impression is being given to
this House. After an enquiry is made
and the enquiring authority comes to
the point of determination of what
penalty should be given to the civil
servants, this is what the Railway
Board circular says:

“give him a notice stating the
actjon proposed to be itaken in
regard to him and calling upon
him to submit within a specified
t'me, ordinar:ly not exceeding one
month from the date of such notice,
subject to a minimum of 7 days,
such representaticny, as he may
wish to make against the proposed
action.”

That is, a civil servant at present
enjoys the right of making a second

representation and in that he can
bring forward whatever arguments
he likes, whatever supporting evi-

dence he wants to place before the
disciplinary authority. But in the
present amendment he can make a
second representation only on the
basis of the evidence already adduced
in the course of the enquiry. That
means the right to make a second
representation is becoming quite a
formal affair. It is there in order to
say that there is a second representa-
tion but he cannot bring in any new
argument or give any supporling cvi-
dence. There is no Tight to cross-
examine, So, there is no ques-
tion of second enquiry, Normally, it
is a representation so that he can
make it comprehensive he can learn
many things during the enquiry and
so it is g petition that he makes to the
authority so that it can finally come to
a proper judgment, This right is now
taken away. When there is wide-
spread suspicion and it has been
brought again and again that there is
political victimisation even in respect
of civil servants, this minimum guar-
antee that was there you are taking
away by this amendment,
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When you accuse a person or bring
a charge against a person, it s in-
cumbent on the person who accuses
to bring forward evidence to prove
that the person accused is guilty.
But the pos:ition is quite otherwise
in the case of civl servants in the
courts of enquiry. It is for the civil
servant and the onus is on him to prove
that he is not guilty. The onus is not
on the enquiring authority or the dis-
ciplinary authority to prove that he is

guilty.

So, the whole proceeding is vitiated
from the beginning. When the second
representation is also taken away, the
democratic right is being curtailed
and abridged seriously. It should not
be done. Unlortunately, among the
Opposition a feeling is growing that
the democratic rights are being cur-
tailed and an emergency without an
emergency is being continued and this
sort of amendments are being brought
forward and the rights of States are
more and more being curtailed. We
are giving more and more a unijtary
shape to our State. It is not ndw a
federal State. The rights of the
States are being curtailed. So we
have a feeling that more and 1more
centralisation of power is taking place
and an authoritarian State is Tbeing
created. That impression the Gov-
ernment should take particular care
to remove and I hope that this amend-
ment, particularly as regards the civil
servants should be done away with.
It should be there in the Constitution
that all reasonable opportunities
should be given as already established
by conventions and practices, so that
he can make a really second repre-
sentation and vou do not make if a
formal affair. If it is passed in this
form, denying appeals of civil ser-
vanis—and there are serious appre-
hensions in their minds—and if it is
done without heeding to our advice—
we can only plead—then I would say
that this amendment would go down
as a bloody Bill. With this I ¢on-
clude.

PR P
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Dr. SuriMAaTI SEETA PARMANAND
(Madhya Pradesh): Mr, Vice-Chair-
man, I know we are very short of
time and I will try to be as brief
as possible with my remarks. With
regard to clause 5, sub-clause (2), re-
ferring to compensatory allowance, I
for one, fail to understand why this
had to be re-introduced. In the ori-
ginal Constitution as passed in 1950,
it was already there and it seems to
have been removed by the Ninth
Amendment Bill which became the
Constitution (Seventh Amendment)
Act and the Statement of Objects and
Reasons for the removal of that sec-
tion onlx mentions in brief nothing
more, namely—
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Article 222 empowers the Presidem
to transfer Judges from one High
Court to another, Clause (2) of thig
article goes on to provide that when
a Judge is so transferred, he shall be
entitled to receive, in addition to hisa
salary, a compensatory allowance. It
is felt that there is no real justifica-
tion for granting such an allowance
and it is accordingly proposed to omil
this clause (2).

\

I feel that it is a pity that we shoula
pring changes in the Constitution with
such ease within a period of 5 or 6
years. Only in 1956 we removed this
jmportant section of the original Con-
stitution as we had passed. Of course
circumstances changed. But particu-
jarly this clause is not of such a
nature that it should warrant a
change within such a short period
once again and that also justifiably
makes Members always level the
charge that the Constitution amend-
ments are brought in this manner.

I would like to make a reference
particularly in view of the other
clause wherein a change has been
prought in referring the determina-
tion of the age to the President and
the Chief Justice of the Supreme
Court in the case of High Court
Judges. This is not made applicable
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+2 the Supreme Court Judges. This
seems rather strange that the ques-
tion of the age of Supreme Court
Judges is not raised here at all. Per-
haps, it 1s considered not as important
as that of the High Court Judges. 1t
is understood that this amendment
was accepted at the eleventh hour in
the Lok Sabha. This House would
be perfectly justified in not accepting
it but what is the position we are
reduced to? Time is wasted because
there has got to be reference back
and ultimately, again, if both the
Houses do not agree, there may have
to be a joint sitting. I for one feel
that the suggestion may be consider-
ed that in case of constitutional
amendments in future the Bills should
be brought before a joint sitting of
both the Houses and for this purpose
the constitution will have to be suit-
ably changed first. That alone will
give, in my opinion, the real weight
that should be attached to any changes
that should be made in the Constitu-
tion. Members of both the Houses will
be able together to put forward their
argument iand whatever the conclu-
sion arrived at may be, it will be as
a result of mature deliberation of both
the Houses.

1 would lLike ncw to refer to the
guestion of compensatory allowance, to
the question of practice of High Court
Judges. Much has been said about
not permitting a Judge or creating a
convention by which Judges of the
High Courts and the Supreme Court
do not practise. I think it is very
essenfral that this should not be so
and I feel, in view of the fact today
that the fees of both High Court and
Supreme Court advocates are rising
in a spiral—no High Court advocate
gives advice for less than five hun-
dred rupees a lay and no Supreme
Court advocate for less than fifteen
hundred rupees a day with the result
that the poor people are really dep-
rived of the remedy of going to the
High Courts and Supreme Court be-
cause of the lawyers’ fees—something
should be done to make the advice of
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these retired High Court and Supreme
Court Judges available through a
fixed fee and through a Solicitors’ Ad-
vice Cadre or some such machinery.
This will serve a very useful purpose
from many points of view. 1 will not
go into the details.

I wil now turn to article 311. Much
has been said by Members of the
Opposition. People on the Congress
side also are aware of the rights of
workers, etc. There is no doubt that
the people should not have their
rights curtailed and yet experience
has shown of late that even a
clasg IV servant what works under
an officer, howsoever indisciplined he
may be, cannot be turned out without
going through a lengthy process. The
result of this is that many cases of
indiscipline continue. There is also
another side to the question. Sub-
clause (2) of clause 10 says:

“No such person as aforesaid
shall be dismissed or removed or
reduced in rank except after an
inquiry 1n which he has been in-
formed of the charges against him
and given a reasonable opportunity
of being heard in respect of those
charges”, etc.

I would like to bring to the notice
of the hon. Minister here that the
words “reduced in rank” deserve to

be amplified or clarified and that is,
reduction in rank could have a wider
connotation that requires to be made
clear. “Reduced in rank” should not
necessarily mean demotion. Reduc-
tion in rank is also usually experienced
as supersession and when it is accept-
ed that a person has to suffer super-
session because of certain things atiri-
buted to him that he has done, acts
of commission or omission or even for
not doing sometihing because it was
not good work, then he may be given
a chargesheet in wriling pointing out
his drawtacks. Tnose rules are there
but are not put into practice and an
officer ir not warned in time of his
alleged drawbacks.
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As we are short.of time, I would
now refer to ciause 11 which deals
with article 316 referring to the Mem-
bers of the Unijon Public Service
Commissicn. I feel that this Bill has
been made 5 hotchpotch of various
mat‘ers a»d all extraneous matters
have been brought in. While refer-
ring 1o the question of the Members
and Chairman of the U.P.S.C, the
question of pensions for these people
who serve on the U.P.S.C. should have
been con:icered. This matter Thas
been raised on the floor of the House
several times and this is a grievance
that has gcne unredressed for a long
time. If we nere are thinking of the
difficulties tnat meinbers of the judi-
ciary have to suffer, the disadvan-
tages to which they have been put by
having to give up a lucrative prac-
tice, we have alsc 10 think that people
who come forward lo serve on the
Public Serv.ce Commissions, especial-
ly those that dc¢ nct have any Gov-
ernment service at tneir back and
have been only in public life, it is but
necessary that tley should not, in
these deve of rising cost of living be
left to their own resources. Some sort
of pension should be provided which
wouid make it postible for them to
lead a respectable retired life.

I do fvcl that if tis House, with
sa mu.h difference of opinion, parti-
cularly on one or two amendments,
dues vote in favew of the Bill, it
would do so because of necessity or
cne may cay beecavse of party discip-
line. There is no gquestion that Mem-
bers of the Congress Party also have
expressed their views and their differ-
ence of opinion and, therefore I feel
that it is not very right to bring such
Bills in such a hurry at the fag end
of the stssion au uliimately it would
have been better, as I said, to thihk,
in the light on this experience parti-
cularly in respect of this Bill, whether
the time has not come to revise the
Constitution ¢ as t¢ make it possibie
to bring in Constitutional Amendment
Bills befrre ¢ joint sitting of both the
Houses only.
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Tae MINISTER or STATE IN THE
MINISTRY or HOME AFFAIRS (SHrI
R. M., Hasarnavis): Mr. Vice-Chair-
man, we have carefully listened to the
debate and it is my regret that
in spite of the very clear and
detailed exposition of the case by the
Law Minister, doubts still continue to
be expressed about the purpose of this
arhendment. Sir, the Law Minister
has stated more than once and I state
with all the emphasis that is at my
command that in this Bill there is no
attempt, there is no desire to inter-
fere in any way with the indepen-
dence of the judiciary. Government

realises as every Member of this
House realises, as every citizen
of this country also realises, that

our judiciary is the bulwark of the
liberties thatwe enjoy and it is a conh-
dition of that liberty that the judi-
ciary should continue to be indepen-
dent and that is the function of every
one, every citizen every Member of
this House and of the Govern-
ment to so act that this independence
should be continued and  fostered.
Does it matter, Sir, to the Govern-
ment very much that in a given case
a Judge in a controversy before him
does not agree with the inferpreta-
tion of the Government? In im-
portant matters it is within the
knowledge of all of us that a single
Judge does not decide according to
his personal opinion. The matter al-
ways goes before a Bench of at least
two or three Judges. Therefore, there
can never be an occasion that a single
Judge’s judgment is likely to invoke
any feeling of animosity or hostility
in the Government, It often happens
that decisions are given against our
point of view and we all learn to
respect them and tolerate them and
give effect to them, however dis-
appointed we may be that a particu-
lar point of view which we thought

was correct was not accepted. Sup-
pose a Judge has given a decision
which we think is not correct, then

we have the remedy of appeal to
the Supreme Court so that to ac-
cuse that because a Judge’'s judg-
ments are not approved by a par-
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ticular individual in the Government
therefore this provision is liable to
be used is not to understand how the
judiciary functions in this country.

After all, what is the purpose of’
this amendment? As was explained
by the Law Minister and further ela-
borated, if I may say so, with greater
effect by the hon. Mr. S. K. Basu,
the age of a Judge is not a personal
matter; it is not an individual con-
troversy between the Judge and the
Government. If a Judge has written
judgments up to 7th May, 1963 there
is no reason why we should not con-
tinue to respect his judgments™ and
execute them after 7th May, 1963. If
we think that his judgment requires
correction we will go to the Supreme
/Court but the Constitution having
placed and age limit upon his tenure,
a controversy arises whether he is
working beyond his tenure. If any
judgment is given by a person who
is a Judge after he has reached the
age of sixty, then objection is liable
to be taken, likely to be taken, by
a private individual as to whether he
had the necessary capacity to invest
his opinion with the authority of the
State so that that judgment becomes
executable with all the power and
authority of the State. A judgment
is an opinion of one or two indivi-
duals but it derives its potency from
the fact that this opinion is the
basis of rights which the State will
recognise and will enforce, If the
Constitution says that he cannot func-
tion beyond sixty then any person
who is aggrieved by that decision or
judgment is bound to raise the ques-
tion as to whether that individual
under the Constitution could func-
tion as a Judge. The Law Minister
said in his speech when he moved
this Bill in the House and Mr. Basu
also pointed out that any person who
wants to attempt to get rid of that
judgment would question the capa-
city of the Judge.

[TaE DepuTy CHAIRMAN in the Chair.]
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This is exceedingly undesirable, This
has not happened before but the
point arose in one case and that made
us think as to the proper method of
resolution of this controversy. Should
it go to the Munsif as it would doubt-
less g under section 9 of the Civil
Procedure Code, as the hon. Mr. Basu
pointed out, because all questions of
a civil nature are cognisable by the
Munsif? A civil court can be ap-
proached saying that ‘A’ cannot act
as a Judge because he is beyond
sixty. Now, should this be decided
in a Munsif Court? Should it be
decided by a Distriet Judge? Should
it be decided by his own colleagues?
After all, somebody must decide this
controversy, as an issue of fact has
been raised. There are two proposi-
tions contended by the opposing sides
as to what is his age and someone
must decide the issue., Having come
to this stage, having been con-
fronted with this problem that
such a controversy needs to be decid-
ed by someone, who . could be a
better authority to decide this ques-
tion both by judicial training, by
authority and by association with
the judiciary, than the head of the
judiciar; namely, the Chief Justice
of India? The Chief Justice will
decide the question as to what is the
date of birth of this particular in-
dividual. It is a very simple ques-
tion; anyone can decide it, A Munsif
can decide it but locking to the
status of the institution of which the
particular individual is a component,
namely the High Court, realising that
it is necessary to maintain the pres-
tige of that institution, the indepen-
dence of that institution, the dignity of
that institution, it is essential to pro-
vide that such a question must be de-
cided by the highest individual in the
judicial system, the head of the judi-
ciary. Therefore we have committed
the decision of this question to the
Chief Justice.

Then how does the President come
in? The President makes the ap-
pointment. If any decision is to be
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made in respect of a Judge, affect- selves except in our courts? There-

ing a Judge, could it go in the name
of anyone with lesser authority than
the President? Could we say that
the Chief Justice could do it, his
own colleague or someone else, that
the District Judge could do it or the
Munisf could do it? Therefore, read-
ing the amendment it is quite clear
that so far as the decision on the con-
troversy is concerned, it shall he left
to the Chief Justice and if there is
any apprehension . . . . ‘

Sary A D MANT. May 1 ask!. . .

Sarr R. M. HAJARNAVIS: The hon.
Member will allow me to continue
the sentence. )

. the Home Minister hhs in-
deed commanded me to convey to the
House that in each case the decision
of the Chief Justice will be respected
by the executive, That is the inten-
tion. The President comes in  be-
cause he is the appointing authority;
he is the head of the State; and in
order to invest that order with that
amount of dignity, with that amount
of formality, with that amoumr of
prestige high office of High Court
Judge requires, the decision will for-
mally be that of the President but
the actual decision shall be that of
the Chief Justice of India.| The
Government in their turn are pre-
pared to accept and abide by the
decision of the Chief Justice of india.
Can there be a single Judge who
would say that in a controversy he

will not accept the decision ¢f the
Chief Justice of India? As I said,
nothing is farther from our mind

than to interfere with the freedom,
with the independence of the judi-
ciary. 'The independence of us gll in-
cluding those of members of Gov-
ernment entirely depends upop the
functioning of the judiclary wi{':hout
fear or fovour. We ourselves| are
subjected to various kinds of chlarges
and who will protect us except the
judiciary? Whether we are innocent
or not, where can we vindicate our-

' Judge wiil be able to say that

fore—] again emphasise—it pains the
Government exceedingly that doubts
should have been expressed that in
a matter like this we are trying to
interfere with the independence of.
the judiciary,

v

Then, I come to clause 2. Now, I
have forgotten to say something
which, again, is imporiant and which
the hon. Home Minister has asked
me to convey ito the House. In re-
gard to tne comiroversy ‘tnat ‘Tnas
arisen, it will have to be decided.
But in order that in future such con-
troversies may pot arise, Government
will, in each case before the ap-
po.nlment is made, enquire and find
cut what the date of birth is. If
there is any question of further en-
quiry or further elucidation, it shall
be obtained from the individual who
is to be appointed as the Judge, Be-
fore he lakes his seat or before he
takes the oath or before he assumes
his office, he wul be told that Gov-
ernment propose to accepi a particu-
lar date as the date of his birth. It
is for him to accept or not to accept
it. It shall continue to be accepted
by the Government and there will be
no recourse to this clause in the Bill.
The Home Minister is clearly of opi-
nion that there shall be no recourse
toc th's clause for raising a further
controversy, except in a case where
th» Judge himself raises the question
that he is of a younger age than the
had claimed when he was appointed.
So, resort to this clause wiil only be
in case the Judge himself makes such
a claim. Otherwise, after the ap-
pointment is made in future, Gov-
erament will abide by the date which
is fixed when the appointment is
made. I hope this will go a long way
{0 mesel, in fact this mecis en irely,
the point of view of the hon. Mem-
ber, Shri S. K. Basu, namely that no
his
tenue is in jeopardy, that his period
is in doubt and that the executive
will be able to raise the question.
That ishow thisclause is to be imple-
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mented. Then, I come to clause 2.
Clause 2 reads:

“The uge of a Judge of the
Supreme Court shall be determined
by such authority and in such
manner as Parliament may by law
provide.”.

“That is to say, no machinery as at
present devised, no law 1s there to
determine the age of the Supreme
‘Court Judge. The whole Govern-
ment and the Home Minister parti-
cularly accept the observation of the
hon. Member, Mr. Pathak, that our Jud.
ges of the Supreme Court are honour-
able men and they ought to be trusted
in respect of their date of birth. We
accept it unreservedly. No contro-
versy has arisen. The Home Minister
expects that no controversy will ever
arise, except as it has arisen in an
unfortunate case in Calcutta. We
regard it as exceedingly unfortunate.
‘Now, the controversy has gone to the
court, I will not say more about it
because it is sub judice. I will not
make any observation on it. We very
much regret that such a case should
‘have arisen. So far no case has ari-
sen in the case of a Supreme Court
Judge. No doubt has been express-
ed about the date of birth declared
by a Judge of the Supreme Court and
I sincerely hope and trustthat no such
controversy will arise. Unless such
a controversy arises, unless there is
a real need for it, there will be no
legislation undertaken under clause
2. That ought to allay all kinds
of apprehension that there is any
design to abridge in any way the

freedom of the judiciary of this
country.
Then, about article 224A, Mr.

Pathak observed that for some time
at least the allowances of the Judges
who are transferred will be deter-
mined by the executiive. Now, when
the Judges are to be transferred—at
present there is no legislation—there
is bound to be some kind of hard-
ship because they will have to meet
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for the interregnum. It is only to
tide over the period before the legis-
lation is undertaken when this will
prevail. Otherwise, there will be a
considered legislation as to what the

allowances should be and on® what
basis they ought to be paid.
As regards article 311, the Law

Minister said that except for a cer-
tain part of the amendment it gave
satisfaction to the civil servants
themselves. The present amendment
guarantees two things, namely
firstly, showing cause against the
finding that the Government ser-
vant is liable to penalty. Secondly,
there wili be a further opportunity te
show cause as t¢ why the penalty pro-
posed ought not to be imposed. These
are the two rights which are available
to him under the present law, under
the present Constitution, angd they
continue to be enjoyed by him, except
that it makeg it clear that there shall
be no fresh reopening of the case by
leading evidence, So, the rights which
are vested in the civil servant under
article 311 of the Constitution, 1 be-
lieve, are in no way abridged or dimi-
nished or in any way interfered with.

Surt BHUPESH GUPTA: In that
case, what was the need for this
amendment? If it doeg not abridge and
materially alter it, what was the need
for this amendment?

SHrr R. M. HAJARNAVIS: As 1
understand article 311, the first finding
is that the civil servant is guilty cof a
breach with which he is charged, After
that he is given anotice showing the
penally proposed. When that is done,
the case law is quite clear on this point
that no fresh evidence is to be given.
On the question of penalty, of course,
he may refer to the evidence. He may
go into the question of evidence to see
whether the penalty proposed is severe,
is more drastic than the facts of the
case justify. To that extent he goes
into the evidence. But whatever
doubts there may be on these points,
these are sought to be resolved by

additional expenses. So, it is merely | saying that there will be no question of



2711 Constitution
any fresh evidence. This is the present
law and the gmendment makes it quite
clear that we have abandoned our at-
tempt to combine the two gtages. The
iwo stages are finding him guilty and
imposing penalty for that. We have
abandoned that position. We have re-
verted back to the old position. We
have made it clear that when the se-
cond notice is given, at the stage of
the second notice no fresh evidence
will be taken. That is the purpose.

Surr NIREN GHOSH: What Mr. M.
C. Setalvad says ig this. All that the
Government propose io do is, you can
make another representation to the
Government, which the Government
may consider and then finally decide
what punishment they are going to
give him. In what manner he will
plead in that representation and what
arguments he will bring forward are
not limited in any way whatsoever.
He makes a representation in his own
way, putting forward his arguments
by citing cases or anything else. Now,
you seek to limit that, so that the se-
wcond opportunity becomes merely a
formal thing, shorn of all the content,
whatever was there.

2 pwm.

Surr GOPIKRISHNA VIJAIVAR-
GIYA (Madhya Pradesh): May I know
from the hon. Minister whether he has
satisfied himself

Tae DEPUTY CHAIRMAN: Mr.
Vijaivargiya, please sit down, the
Minister will reply. ‘}

Serer GOPIKRISHNA VIJAIVAR-
GIYA: . . . it a third chance
should be given to make representa-
“tion?

Surr NAFISUL HASAN (Uttar Lra-
desh): At the stage when a notige to
show cause is given after the finding
of the enquiring officer that he is
guilty, is it open or is it not open to
the person to say that the finding of
the enquiring officer is erroneous? Or
can he only say that instead of being
dismissed, I may only be remowved?
‘Will it be open to him to say that or
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not? I am asking this question be-
;ause the enquiring officer is not al-
ways the appointing authority or the
person who has to pass an order as far
as removal or dismissal is concerned.
May I know whether on the basis of
that report which has been recorded by
an officer who is not the appointing
authority, it will be open for the per-
son charged to say to the appointing
authority—whether it is the Govern-
ment or the head of a department—
that the finding of his guilt as arrived
at by the enquiring officers is
erroneous? That is what I want.

2712

Surt R. M. HAJARNAVIS: I ghall
not hazard—I ought not to hazard—a
legal opinion on the spur of the mo-
ment. I have done it once and come to
grief. But, as far as I understand, it
is always open to the Government ser.
vant to say, while arguing against his
penalty, that he has not committed the
offence.

AN. Hon,
ground?

Suri A, D. MANI: May I ask the
Minister of State a question on a point
of information? If 1t is already laid
down in law that on the question of
penalty, there shall be no reference to
matters outside the evidence, why put
it in the Bill in the form in which it
has been done? If that is the law that
he shall refer only to the evidence, it
is superfluous.

MEMBER: On what

SHrRT R. M. HAJARNAVIS: If the
words make clearer the meaning, if
the words make explicit what is al-
ready implicit, I do not think anyone
should complain about it.

Surr NIREN GHOSH: Is it only for
this purpose that you brought forward
the Bill to amend the Constitution?

Surt BHUPESH GUPTA: 1Ip that
case, he could have put it as an ex-
planation to the clause or the article,
instead of having a substitute draft.

Surr GOPIKRISHNA VIJAIVAR-
GIYA: T also add a question. I wanted
to know whether it will not be doing
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greater justice if a chance of third re-
presentation is also given to him?

Tue DEPUTY CHAIRMAN: Now,
the Minister will explain,

Surr R. M. HAJARNAVIS: In con-
clusion, T am very happy to say at this
stage that I was associated in another
capacity with the pcoposal for amend-
ment of article 226 of the Constitution
and there I said something which I
would repeat. So far as article 226 is
concerned, I said:

“So far as article 226 is concerned,
we regard it as a most precious
jewel, ag a most scintillating orna-
ment, in our Constitution. This Gov.
ernment takes its stand firmly upon
the rule of law. It is sustained and
nourished by the moral force which
results from the rule of law. The
moment it loses the confidence of the
people ag not being based on the rule
of law, it loses all its authority. And
the rule of law is sustained—very
ably sustained—by our Judges who
-are people of very great learning and
erudition and are thoroughly inde-
pendent. It has never occurred to
this Government at any time that
the citizen should be impeded in any
manner in appealing to the High
Court under article 226. For one
case which goes to a High Court,
there are a large number of cases
which are not at all challenged in
the courts. But in each case, we are
mindful of the fact that if the citizen
has a grievance, he can certainly
go to the High Court under article
226. We function here with the
greatest amount of confidence be-
cause we know that our courts func-
tion independently. If we at any
time swerve from the path of justice,
from the path of fairness, then the
courts will certainly be appealed to
by the citizen and that mistake
would certainly be corrected by the

. courts.”
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1 am happy, Madam, that the obser-
vations which I expressed then are
being realised in this amendment of
the Constitution by widening the reme-
dies available to the citizen under
article 226 so that even in respect of a
grievance against the Government of
India a citizen shall be able to appeal
to the local High Court as against the
present provision where by the inter-
pretation of the Supreme Court he had
only to come to Delhi to approach the
Punjab High Court. Madam, I have
done.

Tee DEPUTY CHAIRMAN: The
question is:

“That the Bill further to amend
the Constitution of India, as passed
by the Lok Sabha, be taken into
consideration.”

The House divided.

Tue DEPUTY CHAIRMAN: Ayes—
132; Noes—17.

AYES—132

Abid Ali, Shri.

Agrawal Shri J. P.

Ahmed, Shri Syed,

Anis Kidwai, Shrimati.

Anwar, Shri N. M.

Arora, Shri Arjun.

Asthana, Shri L. D. s
Bansi Lal, Shri.

Barooah, Shri Lila Dhar.

Basu, Shri Santosh Kumar.
Bedavati Buragohain, Shrimati.
Bharathi, Shrimati K.

Bhargava, Shri B. N.

Bhargava, Shri M. P.

Chakradhar, Shri A.

Chatterji, Shri J. C.

Chaturvedi, Shri B. D.

Chauhan, Shri Nawab Singh.
Chavda, Shri K. S.

Dasgupta, Shri T. M. .
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Dass, Shri Mahabir. I
Deb, Shri S. C.

Desai, Shri Suresh J. |
Devaki Gopidas, Shrimati.

Dharam Prakash, Dr.

Dikshit, Shri Umashankar. I
Doogar, Shr1 R. S,

Dutt, Shri Krishan.

Ghose, Shri Surendra Mohan.
‘Ghosh, Shri Sudhir.
‘Gilbert, Shri A. C.
Gopalakrishnan, Shri R.
Gupta, Shri Gurudev.
Gupta, Shri Maithilisharan.
Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakati, Shri R N.

Kalelkar, Kakd#aheb.
Karayalar, Shri 8. C.
Karmarkar, Shri D. P, !
Kasliwal, Shri N. C.

Kathju, Shri P. N.

Kaushal Shri J. N,

Keshvanand, Swami.

Khan, Shri Akbar Ali.

Khan, Shri Pir Mohammed.
Krishna Chandra, Shri.

Kulkarni, Shri B. T.

Kumbha Ram, Shri.

Kurre, Shri Dayaldas.

Lakshmi N. Menon, Shrimati.
Lingam, Shri N. M.

Lohani, Shri I. T.

Mahesh Saran, Shri.

Mallik, Shri D. C,

Malviya, Shri Ratanlal Kishorilal
Mathen, Shri Joseph.

Maya Devi Chettry, Shrimati.
Mehta, Shr1 M. M.

Mishra, Shr: S.

Mishra, Shri S. N. -

Misra, Shri M.
Mitra, Shri P. C.

1
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Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy.
Muhammad Ishaque, Shri.
Nafisul Hasan, Shri.

Nandinj Satpathy, Shrimatf.
Nanjundaiya, Shri B. C.
Narasimha Rao, Dr. K. L.

Neki Ram, Shri.

Pande, Shri C. D.

Pande, Shri T.

Panjhazarj Sardar Raghbir Singh.
Parmanand, Dr. Shrimati Seeta.
Patel, Shri Maganbhai S.
Pathak, Shri G. S.

Patil, Shri P. S.

Patil, Shri Sonusing Dﬁansing.
Pattabiraman, Shri T. S.

Pillaj, Shri J. S.

Punnaiah, Shri Kota.
Rajagopalan, Shri G. :
Ramaul, Shri Shiva Nand.
Ray, Dr. Nihar Ranjan.
Ray, Shri Ramprasanna.
Reddi, Shri J. C. Nagl
Reddy, Shri K. V.

Reddy, Shri N. Narotham.
Reddy, Shri 8 Channa.
Rohatgi, Dr. Jawaharlal.
Sadiq Ali, Shri.

Sahai, Shri Ram.

Samuel, Shri M. H.
Santhanam, Shri K.
Sapru, Shr1 P. N.
Saraogi, Shri Pannalal.
Sarwate, Shri V. V.
Satyacharan, Shri.
Satyanarayana, Shr1 M.
Savnekar, Shri Baba Saheb,
Seeta Yudhvir, Shrimati.
Shah, Shn1 K. K.

Shah, Shri M. C.

Shetty, Shri B, P. Basappa.
Shukla, Shr1 M. P.
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Siddhuy, Dr. M. M. S.
Singh, Sardar Budh.
Singh, Dr. Gopal.
Singh, Shri Mohan.
Singh, Shri Santokh.
Singh, Shri Vijay.
Sinha, Shri B. K. P.
Sinha, Shri R. B.

Sinha, Shri R. P. N.
Sinhg Dinkar, Prof. R. D.
Syed Mahmud, Shri.
Tankha Pandit S. 8. N.
Tapase, Shri G. D.

Tara Chand, Dr.

Tara Ramachandra Sathe, Shrimam.

Tariq, Shri A. M,
Tayyebulla, Maulana M.
Thanglura, Shri A.
Tripathi, Shri H. V.

Uma Nehru, Shrimati.
Varma, Shri B. B.
Venkateswara Rao, Shri N.

Vijaivargiya, Shri Gopikrishna.

Wadia, Prof. A. R.
Warerkar, Shri B. V. (Mama).
Yajee, Shri Sheel Bhadra.

NOES—17

Chordia, Shri V. M.

Dave, Shri Rohit M.

Desai, Shri D. B,

Ghosh, Shri Niren.

Gupta, Shri Bhupesh.
Gurupada Swamy, Shri M. S.
Khandekar, Shri R. 3.
Kureel Urf Talib, Shri P. L.
Mani, Shri A. D.

Misra, Shri Lokanath.
Narasimham, Shri K. L.
Patel, Shri Dahyabhai V.,

Reddy, Shri K. V. Raghunatha.
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Singh, Shri D. P.
Smha, Shr1 Rajendra Pratap.
Subba Rao, Dr. A.
Vajpayee, Shri A. B.

The motion was adopted by a majority

of the total membership of the House

and by a majority of not less than

two-thirds of the Members present
and voting

Tee DEPUTY CHAIRMAN: We
shall now take up the clause by clause
consideration of the Bill.

Clause 2—Amendment of article 124

Surt K, V. RAGHUNATHA REDDY
(Andhra Pradesh): I move:

1. “That at page 1, for lines 7 to
9 the following We substituted,
namely:—

‘(2A) The age of a Judge of the
Supreme Court shall be determin-
ed by the President at the time of
his appointment and shall be speci-
fied in the warrant of his appoint-
ment and such determination of
the age shall e final and ghall not
be disputed in any court of law.’”

Madam, this clause deals with the
provision to be made by Parliament for
the purpose of determination of the
age of Supreme Court Judges. I had
been listening very carefully to the
speeches of hon. Mr. Pathak and the
hon. Mr. Santosh Kumar Basu, and I
respectfully state that I share their
views in a very large measure, Now,
having listened to the hon, Minister T
am still not convinced for what pur-
poses this amendment has been
brought forward even though there
is mo question of any dispute
pending or likely to arise in
future. If at al), in future, a Supreme
Court Judge comes forward and says
that his age has not been properly
determind, it would be omly proper
for the Government to accept his state-
ment and allow him to continue, instead
of bringing 5 Supreme Court Judge
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to a point of dispute and make him a
litigant as any other litigant, however
esteemed the tribunal enquiring into
thig matfer might be. It has been said,
Madam, by Blackstone;

“In this distinct and separate exis.
tence of the Judicial power, in a
peculiar body of men, nominated
indeed but not removable ai pleasure
of the Crown, consists one main pre-
servative of the puhlic liberty.”

We can recall on this occasion what
Coke has said, when he refused to
obey the command of King James to
stay proceedings. He said;

“Obedience to His Majesty’s com-
mand to stay proceedings would
have been delaying of justice, con-
trary to law and contrary to oaths of
Judges.”

We often recall to our mind these re-
markes when we consider the question
of independence of Judges. It is very
unfortunate that this question hds been
brought forward in such an arbitrary
manner so as to provide a law by
Parliament for the purpose of determi-
nation of the age of Supreme Court
Judges. If I look at another provision,
whereas it is considered expedient to
provide a basis for determinatipn of
the age of a High Court Judge—that is
a constitutional provision—it is un-
fortunately left for subordinate legisla-
tion to be made as far as determina-
tion of the age of the Supreme Court
Judges is concerned.

In this context, Madam, I might
again say, while dealing with the
question of distribution of powers bet-
ween the judiciary and the executive,
on the separation of powers, Arthur
T. Venderbilt, in his book “Doctrine
ot Separation of Powers” has said on
page 4:

“The independence of the judicia-
ry in any system of law is the
best test of the actuality of the rights
ot individual.”

\
i

And on page & he says:

“Judicial independence is the
keystone of constitutional Govern~
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ment by which we seek to uphold
both our national security and in.
dividual freedem. That keystone
may be impaired or even destroyed, -
by (1) Legislative encroachments,
(2) Executive interference and (3)
Judicial inaction.”
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It is a pity that we do not uphold the
dignity of the Judges and try to pro-
vide a law for the determination of the
age of the Judgegs without accepting
their word. Even if it iy wrong it is
better to accept their word and leave
it at that. Hence I move this amend-
ment.

The question was proposed,

Surr BHUPESH GUPTA: Madam
Deputy Chairman, we have listened
with great care and interest to the
speech made by our eminent jurist in
this House, Mr. Pathak and I think,
after his speech, Government should
have accepted the suggestion that has
been made in this amendment, or what
they made in the course of their speech-
es—Mr, Pathak and Mr. Santosh
Kumar Basu. Therefore, Madam, this
1s not a party question at all. We are
all interested in settling the matter in
the best interests of our judiciary, of
its independence, and of the country I
regret very much that even in this
House, after hearing these cogent
arguments in favour of the propesition
of this amendment, the hon. Minister
should not have thought fit to accept it
with good grace. Madam Deputy
Chairman, this amendment will be a
sad commentary on our approach to
matters relating to the judiciary,
specially at its highest level, the High
Court and the Supreme Court. Why
the Judges’ age could not be settled at
the time of giving the appointmcat, I
cannot understand. Everybody will tell
his age when the matter is taken up
before the appointment is actually
given. Should the executive feel that
the age that has been given is not the
right age, then and there it can make
enquiries, and if it thinks that there
is the danger of a controversy arising
later, in that case, the Judge, the
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particular candidate, may not be
chosen But it 1s open to them to settle
the age then and there I do not know
of any Constitution where you have,
in a constitutional provision, a pro-
cedure of th' kind, where the age of
.a Judge 15 to be settled I think 1t 1s an
announcement to the world at large,
by an amendment of the Constitution,
that we are in such 3 sorry state of
affairs that we have to amend our
Constilution to settle the age of our
Judges, that controversy artses and
that we have {o create constitufional
guarantees agamnst 1t It 15 a reflection
on the Judges ag a whole, 1t 15 a reflec-
tion on our state of affairs which
should have been avoided, and I think
the whole approach has been wiong

Madam Deputy Chairman, vou gee
how the bar 15 reacting to this matter
I shall just read out a resolution wh rp
hag been passed by the Calcutta Bar
Association, which was reported in
yesterday’s paper:

“The Calcutta High Court Bar
Association has taken strong excep-
tion to Union Law Mmister A K
Sen’s gpeech 1n Parliament criti-
c1zing the judges of the High Court
and their judgment 1 the J P
Mitter Case

During the debate on the Constitu-
tion Amendment Bill Mr Sen 18
reported to have made a speech
which the Bar Association regards
as showing ‘utter disrespect’ to the
three judge~ of the High Court in a
case which 1s sub judice  ‘thereby
interfering with the course of jus-
1ice’

The resolution sa'd This associa-
tion considers the said speech  as
unbecommg of the Law  Mimster
and condemns the attitude displayad
in his comments which brings the

entire judicial system in the country
mto ridicule ”

This 15 the considered opimion of the
Caleutta Bar Association of which Mr
‘Santésh Kumar Basu is a distinguished
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member, and I further gay that, when
this matter was yet to be discussed,
the Calcutta Bar Association reacted
in this manner The controversy that
we have raised in this House and the
other House has resulted in certain
1emarks being made by a Bar Asso-
ciation m another place The remarks
have now been made in this maner by
no less important a Bar Association
thap the Calcutta Bar Association.
Where are we gomng? I ask The hon.
Law Minister yesterday said that the
age had to be determined in this man-
ner in order to avoid controversy Butb
1s 1t not indulging in controversy in
such a manner—if I may say so, un-
seemly manner which provokes the
Calcutita Bar Association to come out
with this powerful, justified stricture
against the Law Minister? Now, 1s 1t
1ght for the Law M.muster of the
country to take upon himself all this
criticism from his brothers in the pro-
fession” And you can understand
what will happen later on Therefore,
Madam Deputy Chairman, still I
would app~al to the hon Home Min-
1ster to accept this thing There 1s
no hurry Next session it can be
sent to the other House and settled.

There 13 no hurry at all with re-
gard to this matter One or two casas
should not hust’e the Government

mto proposing an amendment of this
kind I have never seen such a case
being so forcefully put in this House
from the constitutional angle as this
morning Mr Pathak hns done And
am I to take counsel as a Member
of the House as a Jayman, from the
legal department which gives Very
ofton wrong advice to the Govern-
ment or from a man like Mr Pathak?
This 1s what I do not understand T
thmk ¥ would be inclined {p take his
advice

Madam Deputy Chairman,
know why Mr Pathak 1s
porting our amendment I
know He should
cause 1f the Government wants
to pass 1it, it will be passed because
one vote less than the Congress Party’s

I do not
not sup-

do not
support 11 De-
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will  not make any  matenal
difference to this amendment But at
the same time, I think that a good
Advocate representing the Bar of
India, the Judges of India  and the
public opinion all have made their say
felt They have aj] powerfully put
forwarg the case and I think he should
at least not let us down But all the
same, we shall carry forward the
battle he has started Madam Deputy
Char'man I finally plead agan to
the hon  Minisler that we are not
suggesting a revolution here We are
only suggesting them to put down the
gge o a Judge as entered 1n his
warrant of appointment That 15 all
and he can accepf 1t

SerRt R M HAJARNAVIS Madam,
if any one has his doubt that the
group to which the hon Mr Bhupc h
Gupta belongs partakes in the debates
nf the House from a partisan po nt of
view, such g doubt 1s completely dis-
pelled Dby his speech and by the
amendment which has been moved by
his colleague 1 conveyed to the House
the assurance of the hon Home Min-
1ster that the age of the Judges, as
declared by the Supreme Court 18

a~cepled and will continue to be
:+ cepted, as Mr Pathak said We
share that conviction with hm that

there will be no legislation undertaken
unless a specific question arises If
that 1s the position with which we
are presented today then accepting
the amendment by which epqury
shall be made and the age shall be
entered 1n the warrant of appomt-
ment 1s a retrograde step If we
accept what they have said and bring
the age into controversy and enter it
in their warrant of appointment that
is certainlv absolutelv derogatory to
the high dignitaries The age 15
acrepted 1t will continue to be accept-
ed because the Judeges of the Supreme
Court are very honouarble men  as
Mr Pathak said And anv pretence
thet Mr Pathak accepted his pl¢a and
the Home Minister did not, I think,
will not bear a moment’s scrutiny

192 RS —4 ,
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Tue DEPUTY CHAIRMAN The
question 1s
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“That at page 1, for lines 7 to 9
'ihe following be substituted, name-
y —

|

‘(2A) The age of a Judge of the
Supreme Court shall be determin-
ed by the President at the time
of his appomtment and shall be
specified 1n the warrant of his
appointment and such determina-
troa of (e age shail pe final and
shall not be disputed 1n any court
of law’”

The motion was negatived

Tne DEPUTY CHAIRMAN  The

quest on 1S

“That clause 2 stand part of the
Bill”

The House diwmded,

Tue DEPUTY CHAIRMAN Ayes---
133 Noes—19

‘AYES-—-133

Abid Al Shn

Agrawal Shni J P

Ahmad, Shri Syed

Anis Kidwai, Shrimati
Anwar, Shrnt N M

Arora, Shr1 Arjun

Asthana, Shri L. D

Bans: Lal Shr:

Barooah Shri Lila Dhar,
Basu, Shri Santosh Kumar.
Bedavat: Buragohamn Shrimati.
Bharathi, Shrimati K
Bhargava, Shrt B N
Bhargava, Shri M P
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Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D.
Chauhan, Shri Nawab Singh,
Chavda, Shri K, 8.
Dasgupta, Shri T. M.

Dass, Shri Mahabir.

Deb, Shri S. C.

Desai, Shri Suresh J.

Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.
Dikshit, Shri Umashankar.
Doogar, Shri R. S.

Dutt, Shri Krishan.

Ghose, Shri Surendra Mohan,
Ghosh Shri Sudhir.

Gilbert, Shri A, C.
Gopalakrishnan, Shri R.
Gupta Shri Gurudev.
Gupta, Shri Maithilisharan.
Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakati, Shri R. N.

Kalelkar, Kakasaheb,
Karayalar, Shri S. C,
Karmarkar, Shri D. P.
Kasliwal, Shri N, C.

Kathju, Shri P. N.

Kaushal, Shri J. N. *
Keshvanand, Swami.

Khan, Shri Akbar Ali.
Khan, Shri Pir Mohammed.
Krishna Chandra, Shri.
Kulkarni, Shri B. T.
Kumbha Ram, Shri.

Kurre, Shri Dayaldas,
Lakshmi N Menon, Shrimati.
Lingam, Shri N, M.

Lohani, Shri 1. T.

Mahesh Saran, Shri.

Mallik, Shri D. C.

Malviya, Shri Ratanlal Kishorilal,

Mathen, Shri Joseph.
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Maya Devi Chettry, Shrimati
Mehta, Shri M. M.
Mishra, Shri S.
Mishra, Shri S. N.
Misra, Shri M,
Mitra, Shri P. C,
Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy.
Muhammad Ishaque, Shri.
Nafisul Hasan, Shri.
Nandini Satpathy, Shrimati.
Nanjundaiya, Shri B. C.
Narasimha Rao, Dr. K, L.
Neki Ram, Shri.
Pande, Shri C. D.
Pande, Shri T.
Panjhazari, Sardar Raghbir Singh:.
Parmanand Dr. Shrimati Seeta.
Patel, Shri Maganbhai S.
Pathak, Shri G, S.
Patil, Shri P, S
Patil, Shri Sonusing Dhansing.
Pattabiraman, Shri T. S. ~
Pillai, Shri J. S.
Punnaiah, Shri Kota.
Rajagopalan, Shri G.
Ramaul Shri Shiva Nand,
Ray, Dr. Nihar Ranjan.
Ray, Shri Ramprasanna.
Reddi, Shri J. C. Nagi, -
Reddy, Shri' K. V.
Reddy, Shri N. Narothams.
Reddy, Shr; N. Sri Rama.
Reddy, Shri S, Channa,
Rohatgi, Dr, Jawaharlal.
Sadiq Ali, Shri.
Sahei, Shri Ram
Samuel Shri M. H,
Santhanam, Shri K.
Sapru, Shri P, N. ,
Saraogi, Shri Pannalal.
Sarwate, Shri V. V.

Satyacharan, Shri.
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Satyanarayana, Shri M.
Savnekar Shri Baba Saheb,
Seeta Yudhvir, Shrimati,
Shah, Shri K, K.

Shah, Shri M. C.

ﬁetty, Shri B. P. Basappa.
Shukla, Shri M, P.

Siddhu, Dr. M. M. 8 -
Singh, Sardar Budh.

Singh, Dr. Gopal.

Singh, Shri Mohan.

Singh, Shri Santokh,

Singh, Shri Vijay

Sinha_ Shri B. K. P,

Sinha, Shri R. B

Sinha, Shri R, P. N.

Sinha Dinkar, Prof. R. D.
Syed Mahmud, Shri,
Tankha, Pandit S. S. N.
Tapase, Shri G, D,

Tara Chand, Dr.

Tara Ramachandra Sathe, Shrimatl.
Tariq, Shri A. M.
Tayyebulla, Maulana M.
Thanglura Shri A,
Tripathi, Shri H, V.

Uma Nehru, Shrimati.
Varma, Shri B B.

[ — - e

Venkateswara Rao, Shri N.
Vijaivargiya, Shri Gopikrishna.
Wadia, Prof. A. R. \
Warerkar, Shri B. V. (Mama),
Yajee, Shri Sheel Bhadra.

NOES—19

Chordia, Shri V. M. !
Dave Shri Rohit M.
Desai, Shri D. B. \
Ghosh, Shri Niren

Gupta, Shri Bhupesh.

Gurupada Swamy, Shri M. S.
Khandekar, Shri R, S.
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Khobaragade, Shri B. D.
Kureel Urf Talib, Shri P. L.
Lal, Prof M. B.
Mani, Shri A. D.
Misra, Shr; Lokanath,
Narasimham, Shri K. L.
Patel, Shri Dahyabhai V.
Reddy, Shri K. V. Raghunatha,
Singh, Shri D. P,
Sinha, Shri Rajendra Pratap.
Subba Rao, Dr, A,
Vajpayee, Shri A. B.

The motion was adopted by a majority

of the total membership of the House

and by a majority of not less than

two-thirds of the Members present and
voting.

.

Clause 2 was added to the Bill.
Clause 3—Amendment of article 128

Tug DEPUTY CHAIRMAN:
question is:

The

“That clause 3 stand part of the
Bill”

The House divided.

Tug DEPUTY CHAIRMAN: Ayes—
134; Noes—18.

AYES—134 ,

Abig Ali, Shri

Agrawal, Shri J, P.

Ahmad, Shri Syed. '
Anis Kidwai, Shrimati.

Anwar, Shri N. M.

Arora, Shri Arjun.

Asthana, Shri L. D.

Bansi Lal, Shri.

Baroocah, Shri1 Lila Dhar.
Basu, Shri Santosh Kumar.
Bedavati Buragohain, Shrimati.
Bharathi, Shrimati K.
Bhargava, Shri B. N.
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Bhargava, Shri M. P,
Chakradhar, Shri A,
Chatterji, Shri J. C.
Chaturvedi, Shri B, D.
Chauhan, Shri Nawab Singh.
Chavda, Shri K. S.
Dasgupta, Shri T. M,

Dass, Shri Mahabir.

Deb, Shr: S. C.

Desai, Shri D. B.

Desai, Shri Suresh J.
Devakl Goprdes, Shrbmeil,
Dharam Prakash, Dr.
Dikshit, Shr1 Umashankar.
Doogar, Shri R S.

Dutt, Shri Krishan,

Ghose, Shri Surendra Mohan
Ghosh, Shri Sudhir.
Gilbert, Shri A. C,
Gopalakrishnan, Shri R,
Gupta, Shri Gurudev.
Gupta, Shri Maithilisharan.
Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakat:1, Shri R. N,
Kalelka:, Kakasaheb.
Karayalar, Shri 8, C,
Karmarkar, Shri D. P.
Kasliwal, Shri N. C,
Kathju, Shri P N.
Kaushal, Shri J, N.
Keshvanand, Swami,

Khan, Shri Akbar Ali
Khan, Shri Pir Mohammed,
Krishna Chandra Shri.
Kulkarni, Shri B T,
Kumbha Ram, Shri,

Kurre, Shri Dayaldas,
Lakshmi N. Menon, Shrimati,
Lingam, Shri N. M.
Lohani, Shri I, T.

Mahesh Saran, Shri,
Mallik, Shri D C,
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Malviya, Shri Ratanla] KishorilaL
Mathen, Shri Joseph.

Maya Devi Chettry, Shrimat:
Mehta, Shri M, M,

Mishra, Shri S,

Mishra, Shri S, N,

Misra, Shri M.

Mitra, Shri P. C.

Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy.
Muhammad Ishaque, Shrj,
Nafioul Hasam, S,

Nandini Satpathy, Shrimati.
Nanjundaiya, Shri B. C.
Narasimha Rao, Dr. K L.
Neki Ram, Shri,

Pande, Shri C. D,

Pande, Shri T.

Panjhazari, Sardar Raghbir Singn.
Parmanand, Dr. Shrimati Seeta,
Patel, Shri Maganbhai S.
Pathak, Shri G, S,

Patil, Shri P. S,

Patil, Shri Sonusing Dhansing.
Pattabiraman, Shr1 T, S.
Pillai, Shri J. S,

Punnaiah, Shri Kota,
Rajagopalan, Shri G.
Ramaul, Shri Shiva Nand.
Ray, Dr. Nihar Ranjan.

Ray, Shri Ramprasanna,
Reddi, Shri J. C. Nagi.
Reddy, Shr1 K V.

Reddy, Shri N. Narotham.
Reddy, Shri N. Sri Rama,
Reddy, Shri S Channa,
Rohtagi, Dr. Jawaharlal.
Sadigq Ali, Shri.

Sahai, Shri Ram.

Samuel, Shri M, H,
Santhanam, Shri K.

Sapru, Shri P. N,

Saraogi, Shri Pannalal.
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Sarwate, Shri V. V,
Satyacharan Shri.
Satyanarayana, Shri M,
Savnekar, Shri Baba Saheb.
Seeta Yudhvir, Shrimati.
Shah, Shri K. K.

Shah, Shri M, C.

Shetty, Shri B. P. Basappa,
Shukla, Shri M, P.
Siddhu, Dr, M, M. S.
Singh, Sardar Budh.
Singh, Dr. Gopal.

Singh, Shri Mohan.

Shri Santokh.

Shri Vijay.

Shri B. K, P.
Sinha, Shri R. B.

Sinha, Shri R, P. N.
Sinha Dinkar, Prof, R. D.
Syed Mahmud, Shri.
Tankha, Pandit S. S, N.
Tapase, Shri G. D.

Tara Chand, Dr.

Tara Ramachandra Sathe, Shrimati.
Tarig, Shri A. M.

Tayyebulla, Maulana M.
Thanglura, Shri A.

Tripathi, Shri H, V.

Uma Nehru, Shrimati.

Varma, Shri B. B.
Venkateswara Rao. Shri N.
Vijaivargiya, Shri Gopikrishna.
Wadia, Prof. A, R.

Warerkar, Shri B. V., (Mama)
Yajee, Shri Sheel Bhadra.

Singh,
Singh,
Sinha,

NOES—18

Chordia, Shri V. M.

Dave, Shri Rohit M.

Ghosh, Shri Niren,

Gupta, Shri Bhupesh,
Gurupada Swamy, Shri M. S.
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Khandekar, Shri R, S.

Khobaragade’ Shri B. D.
Kureel Urf Talib, Shri P. L.
Lal, Prot, M. B.

Mani, Shri A D.

Misra, Shri Lokanath.
Narasimham, Shrj K. L.
Patel, Shri Dahyabhai V.
Reddy, Shri K. V. Raghunatha.
Singh, Shri D, P.

Sinha, Shri Rajendra Pratap.
Subba Rao, Dr, A.
Vajpayee, Shri A, B,

|
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The motion was adopted by q majo.

rity of the total membership of the

House and by a majority of not less

than two-thirds of the Members pre-
sent and voting,

Clause 3 was added to the Bill,

Clause 4—Amendment of article 217

Surr K, V. RAGHUNATHA REDDY:
Madam, I move:

2. “That at page 1, lineg

15 and
16 be deleted.”

3. “That at page 2, for lines 3 to

6, the following be gubstituted,
namely:— \

‘(3) The age of a Judge of a
High Court shall be determined
by the President at the time of
his appointment and shall be
specified in the warrant of his
appointment and such determina-
tion of the age shal] be final and
shall not be disputed in any court
of law.'”

(The amendments also stood in the
name of Shri J. Venkatappa)
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Surr V. M. CHORDIA: Madam, I
move:

11, “That at page 1, line 16, for
the words ‘sixty-two years’ the
wordg ‘sixty-five years’ be substi-
tuted.”

The question was proposed.

Sunr X V. RAGHUNATHA
REDDY: This clause deals with two
aspectz of the matter, one in relation
to giving a rise to the retiring age of
the Judges and the other regarding
the tribunal meant for determining
the age of the Judges if the question
arises as a matter of dispute. Now,
the first amendment in this aspect is
in regard to raising the age of Judges
for retirement tg sixty-two. While I
am aware that quite a number of
eminent Judges like Dr, Sapru, with
their passion for social progress and
justice, could have been well on the
Bench in order to contribute their
knowledge and give guidance in inter-
pretation ot laws for the social pro-
gress of this country I am quite aware
of the reasons why the Members of
the Constituent Assembly deliberating
on this matter, did not choose to raise
the age of retirement to sixty-two or

sixty-five as far as the High
Court Judges are concerned.
Though they were fully aware
of the eminent persons, they have
taken into consideration the whole
case of an average Judge who has 10

ation to

dispose of matters both in rel
his mental efficiency as well as
physical health. In dealing wit}} this
matter they had to take into considera-
tion the experience which they had
gained from the working of institu-
tions like the High Court and the
Federal Court ever since they had

come into existence,

Again the retired Judgeg are still
allowed to practise as practitioners. 1
could have as well understnod if they
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had come forward with a constitu-
tional provision that the retired
Judges are not allowed to practise
but the retired Judgeg are still
alllowed to practise and at the san;le
time given the benefit of a rise in
age of retirement 1t is said that laws

cannot be made for a fraction of
persons however eminent they may
be but the laws are meant to be

made only taking into consideration
the average persons in whatever walk
pf life they may be. While taking
into consideration the question of age
and the menta)] efficiency, it has been
said that there is a rise in the expec-
.tancy of age in this country. Therefore
it i3 a strong argument for raising
the age of Judges. The rise in the
expectancy of age in this country, any
economist would know, refers to the
lowest level and not to the highest
level because any expectancy of rise
in the age of any Indian meang that
instead of lying at g particular
minimum average age, the people are
living up to a higher age. That is
the meaning of rise in the expectancy
of age.

In regard to the conditions relating
to mental efficiency the Joint Select
Committee had not taken into con-
sideration the opinion of any medical
experts on this question. I may quote
for the consideration of this House an
eminent authority on the problem of
the old age dealing with this ques-
tion. Dr. Cowdry of America had
said in his book, at page 30:

“First, the general developmental
age curve for psychological capa-
cities makes clear that the involutio-
nal period cannot be considered as a
unitary part of the life span. In
general, the curve follows a para-
bolic form. There is a rapid
increase in effiiency of psychologic
function up to the early or mid-
twentieg followed by a period of
very gradual decline continuing
until late middle age, after which
the negative gradient becomes much
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steeper.  Stieglitz suggests that | High Court. A Full Bench of the

the span of life beyond 40 High Court sat and decided that un-

Years of age be divided into three less the State files an appeal against

ases: later maturity (40 1o 60),
senescence (60 to 75), and old age
(75 and over). It is obvious that
this more discriminative breakdown
has value in overcoming g commoan
tendency to lump all older people
intp a single categopy and to treat
them as though their problems were
identica] and unchanging.”

This is an authoritative
on the mental efficiency
who grow old.

THE DEPUTY CHAIRMAN: By
whom?

statement
of persons

Sari K. V. RAGHUNATHA
REDDY: By Dr. Cowdry, one of the
eminent authorities on the problem of
ol@ age and who is respected
throughout the world on this aspect
©of the matter.

Tue DEPUTY CHAIRMAN:
and ‘old age’ are different things.

Sart K. V. RAGHUNATHA
REDDY: I am speaking of mental
efficiency as if relates to old age.
Now, I will illustrate my point by
two examples. One of the Judges in
the course of higs judgment had said
that there cannot be a discharge under
the Criminal Procedure Code without
a charge being framed. 1 know, any
Jawyer here would say that this is a
perverse statement of law. Another
Judge dealing on a different occasion

‘Age’

ijn  relation to 5 matter which
arose before him, on an appeal
in a criminal case, while he, as a

this

single Judge, was dealing with
when there was no appeal

matter,
against an acquitta] preferred by
the State, reversed the order of

acquittal and ordered re-trial of the
ease on a matter in which the apcused
person had been acquitted by the
Jower court. When a plea of Autrefois
acquit had been taken before the
jower court, the District Judge dis-
missed that plea and the person came
up on a revision petition beforg‘e the

the acquittal, no Judge can ever have
a right or power to disturb the
findings of an acquitta) passed by a
District Judge. This is an elementary
law under the Criminal Procedure
Code. Now 1n spite of the Full Bench
judgment of a High Court, the same
learned Judge on z different occasion,
when the matter came up before him,
decided again in the same manner.

Serr R. M. HAJARNAVIS: Can
the conduct of a Judge, when acting
in a judicial capacity, be the subject
of discussion here in this House?

SHRI K. V. RAGHUNATHA
REDDY: I am not referring to the
conduct of g Judge. I am purely dis-

cussing the merits of a judgment.

SHrT R, M. HAJARNAVIS: What has
that to do with this Constituton
(Amendment) Bill? It is thoroughly
irrelevant,

Tur DEPUTY CHAIRMAN. Are
you referring to it in a descriptive
form or have you in mind a parti-
cular case?

Suer K. V. RAGHUNATHA
REDDY: These are illustrations of
how Judges are passing wrong judg-
ments and probably this ig all due ‘o
growing age.

Surr R. M. HAJARNAVIS: What
has that to do with the age aspect? A
Judge 15 entitled to say whether it is
right or wrong . . .

Suart SANTOSH KUMAR BASU:
My friend is criticising olg age in the
House of elders. It is rather incon-
sistent.

garI K. V. RAGHUNATHA REDDY:
1 may be rather on a slippery ground
as far ag that matter is concerned to
criticise the matter in a House of
elders. I place reliance on this aspect
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[Shri1 K. V. Raghunatha Reddy.]}
ol the matter because 1t is said that
though mnjustice 1s done in homeo-
patnic doses, it 1s st'l] injustice and it
cannot be condoned.

The next aspect of the matter is 1t
hag been said . |, .

Tue DEPUTY CHAIRMAN: I hope
this 15 the last aspect.

SHRI K V. RAGHUNATHA
REDDY. Yes Madam.

1t has been said that law ag it 1s
is under the influence of the philo-
sophy of positivism. Under the influ-
ence of the philosophy of positivism
law and lawyers become generally
conservative. The tradition the cul-
ture and the sociological patterns play
an eminent part in the determination
of cases and influence Judges

Tue DEPUTY CHAIRMAN: Is all
this relevant?

Surr K. V. RAGHUNATHA
REDDY: Yes When we are dealing
with a social process, when we are
going ahead with the formation of a
soc-alistic pattern of society we
certainly need Judges who would be
able to come out of the old moors
and pe able to interpret the laws ot
the State in consonance with the
Directive Principles of the Constitution
and in this context also we need
younger men to be raised to the
Bench There are people fit for jobs.
the Public Prosecutors, District Judges
and the Government Pleaders who
are eminent in the field and who can
fil] places without much difficulty.

As far as the second amendment 1s
concerned, I plead with the Govern-
ment to take a considerate view ot
this matter. I have suggested in this
amendment that the age must be
decided at the time of the appoint-
ment,

[ RAJYA SABHA ]
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®
Tae DEPUTY CHAIRMAN: I think
that is enough.

Sarr K. V. RAGHUNATHA
REDDY: The matter should be settied
without allowing th's matter to be
agitated so that the Judge may not
be brought to ridicule and justice may
not become a farce.

Tae DEPUTY CHAIRMAN-' I think
you have made yoursell clear. Mr.
Chordia.

N fgaagm AvawE Sefyan
weredr, Afaam H@EFE F Aq Ay
3 AE AT T TE W WL AEIT
yeg faet grT Yol arEs qd FEAT
TEAT & AT { AIT FEANET G IS
AT FAT AR g | 7o o FF owger
fagza far ot fw g7 @13 & #1% g9
UT 6 €2 B =gl SR FET ATfET
o7 A T T RIS AR W W
3 wnfelr fF wqF om a1 T ;M
THF TET BTF AL TN | FH qET
ST AR 43T AT IAN WeHT avE &
A F7% 98 HeyA (Far ar——sew I
F7 feafa w7 3T gu = g9R AW AT
feafa &Y T@y gr—TFaise &
qT & S FEs A gwWr aifey o
sa# fAg S Fror wew (75 T o
§ a8 ¥ {5 gar gg A @igw §
IATIAT I FY AT § AW FT A0T
#1 af ag 1 | g AR F AN & e
F1 €97 H=GT @AT & AT 9 T3 1T F7
T T WA TR A5G| TG J FC qEd
& 1 g SRGON WY WINA T & AT
W 78 Fg "F9 g 3 o {@md sor
fraft oo | #17 ¥ &, fags #
UFET FA T AAT AT § AT AWIAT
AFIET LT T §, 98 T F1H Fb
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Tga weE avg @ FvAr g | farat #
Wy 2T qeg wrars gaay qgr 3
FH AN GHE AT F(IEAE
FTH 7 FT A 31 | A G FAMATA A
qroa <@ &7 g1 grfr T g a1 fE
AT Fr I TAS AR W HL &T FEAT
wifedr | e g ST ATTS AN F1 SH
T TE g TART B 775 AT HIAT ATEAT
g aifs wog SISl A7 gwie gl 9w
21 7% W IR TF a1 1 G (A T
fiF 7 195 A1 F A1= HY TG T2 A
F1H FT ATA | WF gEw T 993
AT qF T T AT @ AT TALATT AT AT
ag AT HIA AAT ATfE | I HHTT T
qrae g T B AT A8 GHE A 7
aET XA T ASVET 7@T & HI7, AT F7ar
g WA TR FT E T T AT |

Sar1 R. M HAJARNAVIS: I won-
der whether Mr. Raghunatha Reddy
profits by the wisdom which falls
from Mr Bhupesh Gupta who, in an
earlier theme, had criticised the Law
Minister for referring to the judge-
ments of the High Court and criticis-
mg them. I hope his speech here will
not receive adverse criticism at the
hands of the Bar of which he may he
a member,

Ax. Hon. MEMBER: He is not.

Surt R. M. HAJARNAVIS: I am
sorry. He displayed so much legal
learning that I mistook him for a
very, shall I say, top lawyer?

Ag regards Mr. Chordia’s amend-
ment, for a long time we had the age
as sixty and now we have increased
it to sixty-two. Time alone will show
whether it should be increased.

Surr SANTOSH KUMAR BASY:
He is not a membcr of the Bar
Association but the s certainly  a
Barrister—Mr, Gupta. ‘

Sur R, M. HAJARNAVIS: I meant
Mr. Raghunatha Reddy. . |

L9 M;‘AY 1963 ]
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He 1s a lawyer and he is a very good
lawyer,
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Serr R, M. HAJARNAVIS: Mr.
Reddy 1s a Member of the profession
I had once the honour to belong.

Tue DEPUTY CHAIRMAN: Mr.
Basu, you draw attention to the fact
that everybody should address the

Chair but you are forgetting it your-
self. |

Surr SANTOSH KUMAR
I am sorry.

BASU:

Tae DEPUTY CHAIRMAN: The
question is:

2, “That at page 1, lines 15 and 16
be deleted.”

The motion was negatived,

Tue DEPUTY CHAIRMAN: The
question is:

3. “That at page 2, for lines 3
to 6, the following be substituted,
namely : — \

“(3) The age of a Judge of a
High Court shall be determined
by the President at the time of
his appointment and shall be
specified in the warrant of his
appointment and such determina-
tion of the age shall be final and
shall not be disputed in any court
of law. ”

i

The motion was negatived.

Tug DEPUTY CHAIRMAN: = The-
question is:

11 “That at page 1, line 16, for

the words ‘sixty-two years’ the

words ‘sixty-five years’ be substitu--
ted.”

The motion was negatwed.
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Tug DEPUTY CHAIRMAN: The

wuestion 1s;

“That clause 4 stand part of the
Bill.”

The House divided.

Tug DEPUTY CHAIRMAN: Ayes—
134; Noes—I17,

AYES—134

Abid Ali, Shri,

Agrawal, Shri J. P.
Ahmad, Shri Syed.

Anig Kidwai, Shrimati
Anwar, Shri N. M.

Arora, Shri Arjun.
Asthana, Shri L. D.

Bansi Lal, Shri.

Barooah, Shri Lila Dhar.
Basu Shri Santosh Kumar.
Bedavati Buragohain, Shrimati.
Bharathi, Shrimati K.
Bhargava, Shri B. N.
Bhargava, Shri M. P.
Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D.
Chauhan, Shri Nawab Singh.
Chavda, Shri K. .
Dasgupta, Shri T. M.
Dass, Shri Mahahir,

Deb, Shri S. C.

Desai, Shri Suresh J.

Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.

Dikshit, Shri Umashankar.
Doogar, Shri R. S.

Dutt, Shri Krishan.

Ghose, Shri Surendra Mohan.
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Ghosh, Shri Sudhir.
Gilbert, Shri A. C.
Gopalakrishnan, Shri R.
Gupta, Shri Gurudev.
Gupta, Shri Maithilisharan.
Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakati Shri R. N.
Kalelkar, Kakasaheb.
Karayalar, Shri S. C.
Karmarkar, Shri D. P.
Kasliwal, Shri N. C.
Kathju, Shri P. N.
Kaushal, Shri J. N.
Keshvanand, Swami,

Khan, Shri Akbar Ali.

Khan, Shri Pir Mohammed.
Krishna Chandra, Shri.
Krishnamachari, Shri V. T.
Kulkarni, Shri B, T.

Kumbha Ram, Shri.

Kurre, Shri Dayaldas.
Lakshmi N. Menon, Shrimati,
Lingam, Shri N. M.

Lohani, Shri I. T.

Mahesh Saran, Shri.

Mallik, Shri D. C.

Malviya, Shri Ratanlal Kishorilal.

Mathen, Shri Joseph.
Maya Devi Chettry, Shrimatt.
Mehta, Shri M, M.

Mishra, Shri S.

Misha, Shri S, N.

Misra, Shri M,

Mitra, Shri P. C.
Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy.
Muhammad Ishaque, Shri.
Nafisul Hasan, Shri.
Nandini Satpathy, Shrimati.
Nanjundaiya, Shri B. C.
Narasimha Rao, Dr, K. L.
Neki Ram, Shri.
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Pande, Shri C. D.
Pande, Shri T.
Panjhazari, Sardar Raghbir 'Sin
Parmanand, Dr. Shrimati Seeta.
Patel, Shri Maganbhai S.
Pathak, Shri G. S,

Patil, Shri P. S.

Patil, Shri Sonusing Dhansing.
Pattabiraman, Shri T. S.
Pillai, Shri J. S,

Punnaiah, Shri Kota.
Rajagopalan, Shri G,

Shri Shiva Nand.
Nihar Ranjan.

Ramaul,
Ray, Dr,
Ray, Shri Ramprasanna.
Reddi, Shri J. C. Nagi
Reddy, Shri K. V.

Reddy, &hri N, Narotham.
Reddy, Shri N. Sri Rama.
Reddy, Shri S Channa.
Rohatgi, Dr. Jawaharlal.
Sadig Ali, Shri.

Sahai, Shri Ram.

Saksena, Shri1 Mohan Lal.
Samuel, Shri M. H.
Santhanam, Shri K. ,
Sapru, Shri P. N.

Saraogi, Shri Pannalal.

V. V.
Satyacharan, Shri.

Sarwate, Shri

Satyanarayana, Shri M.
Savenkar, Shri Baba Saheb.
Seeta  Yudhvir, Shrimati.
Shah, Shri K. K.

Shah, Shri M. C.

Shetty, Shri B. P. Basappa.
Shukla, 'Shri M, P.
Siddhu, Dr. M. M, S.
Singh, Sardar Budh.

Singh, Dr, Gopal.

Singh, Shri Mohan.
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Shri Santokh.

Singh, Shri Vijay.

Sinha, Shri B. K. P.

Sinha, Shri R, B.

Sinha, Shri R. P. N.

Sinha Dinkar, Prof. R. D.

Syed Mahmud, Shri.

Tankha, Pandit S. S. N.

Tapase, Shri G, D.

Tara Chand, Dr,

Tara Ramachandra Sathe, Shrimati.
Tariq, 'Shri A. M,

Tayyebulla, Maulana M.

Thanglura, Shri A. .
Tripathi, Shri H. V.

Nehru, Shrimati.

Varma, Shri B. B.
Venkateswara Rao, Shri N.
Vijaivangiya, Shri Gopikrishna.

Singh,

Uma

Warerkar, Shri B. V. (Mama).

Yajee, Shri Sheel Bhadra.

NOES—17

Chordia, Shri V. M.
Dave, Shri Rohit M.
Ghosh, Shri Niren.
Gupta, Shri Bhupesh.
Gurupada Swamy, Shri M. S.
Khandekar, Shri R. S.
Khobaragade, shri B. D.
Lal, Prof. M. B.
Mani, Shri A. D.
Misra, Shri Lokanath.
Narasimham, shri K. L.
Patel, Shri Dahyabhai V.
Redd;r, Shri K. V. Raghunatha.
Singh, Shri D. P.
Sinha, ‘Shri Rajendra Pratap.
Subba Rao, Dr. A.
Vajpayee, Shri A. B.

\
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The motion was adopted by a majority
of the total membership of the
House and by a majority of not less
thun two-thirds of the Members
present and voting.

Clause 4 was added to the Bill,
Clause 5—Amendment of article 222

Tue DEPUTY CHAIRMAN: The
question is:

“That clause 5 stand part of the
Bill.”

The House divided.

Tue DEPUTY CHAIRMAN: Ayes—
134; Noes—17.

AYES—134

Abid Ali, Shri

Agrawal, Shri J. P.

Ahmad, Shri Syed.

Anis Kidwai, Shrimati.
Anwar, Shri N. M.

Arora, Shri Arjun.

Asthana, Shri L. D.

Bansi Lal, Shri .
Barooah, Shri Lila Dhar.
Basu, Shri Santosh Kumar,
Bedavati Buragohain, Shrimati.
Bharathi, Shrimatj K.
Bhargava, Shri B. N,
Bhargava, Shri M. P,
Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D. :
Chauhan, Shri Nawab Singh.
Chavda, Shri K. S.

Dasgupta, Shri T. M,

Dass, Shr1 Mahabir.

Deb, Shri S. C.

Desai, Shri Suresh J.
Devaki Gopidas, Shrimati,
Dharam Prakash, Dr.
Dikshit, Shri Umashankar.
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Doogar, Shri R. S.

Duit, Shri Krishan.

Ghose, Shri Surendra Mohan,

Ghosh, Shri Sudhir,

Gilbert, Shri A. C.

Gopalakrishnan, Shri R.

Gupta, Shri Gurudev.

Gupta, Shri Maithilisharan,

Hathi, Shri Jaisukhlal.

Jairamdas Daulatram, Shri.

Kakati, Shri R. N.

Kalelkar, Kakasaheb.

Karayalar, Shri 8. C.

Karmarkar, Shri D. P.

Kasliwal, Shri N. C.

Kathju, Shri P. N,

Kaushal, Shri J. N.

Keshvanand, Swami.

Khan, Shri Akbar Ali.

Khan, Shri Pir Mochammed.

Krishna Chandra, Shri.

Krishnamachari, Shri V. T.

Kulkarni, Shri B. T.

Kumbha Ram, Shri,

Kurre, Shri Dayaldas.

Lakshmi N. Menon, Shrimati.

Lingam, Shri N. M,

Lohani, Shri I. T. >

Mahesh Saran, Shri.

Mallik, Shri D, C.

Malviya, Shri Ratanlal Kishorilal,

Mathen, Shri Joseph.

Maya Devi Chetiry, Shrimati,

Mehta, Shri M. M.

Mishra, Shri S.

Mishra, Shri S. N,

Misra, Shri M.

Mitra, Shri P. C.

Mohammad, Chaudhary A.

Mohanty, Shri Dhananjoy.

Muhammad Ishaque, Shri. '

Nafisul Hasan, Shri

Nandini Satpathy, Shrimati,



Constitution

2747

Nanjundaiya, Shri B C
Narasimha Rao, Dr X L
Nek: Ram, Shri

Pande, Shr1 C D.

Pande, Shr1 T

Panjhazari, Sardar Raghbir Singh
Parmanand, Dr Shrimat1 Seeta
Patel, Shr1 Maganbha: S
Pathak, Shr1 G S

Patil, Shr1 P S

Patil, Shr1 Sonusing Dhansing
Pattabhiraman, Shr1 T S
Pillar Shrn J 8§

Punnaah, Shri Kota
Rajagopalan, Shr1 G
Ramaul, Shri1 Shiva Nand
Ray, Dr Nihar Ranjan
Ray, Shr: Ramprasanna
Redds, Shr1 J C Nagi
Reddy, Shr1i K V

Reddy, Shri1 N, Narotham
Reddy, Shri N Sri1 Rama,
Reddy, Shr1 S Channa
Rohatgi, Dr Jawaharlal
Sadig Ali;, Shn

Sahai, Shr1 Ram

Saksena, Shr1 Mohan Lal
Samuel, Shr1 M H
Santhanarm Shn X

Sapru, Shri1i P N

Saraog), Shr1 Pannalal
Sarwate, Shr1 V V
Satyacharan, Shr
Satyanarayana Shr1 M
Savnekar, Shr1 Baba Saheb
Seeta Yudhvir Shrimati
Shah, Shn K K

Shah, Shri M C

Shetty, Shr1 B P Basappa
Shukla, Shri M P
Siddhu, Dr M M S
Singh, Sardar Budh,

Sugh, Dr Gopal

!
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Singh, Shr; Mohan

Singh, Shri Santokh

Singh, Shri Vjay

Sinha, Shr1t B K P

Sinha, Shr1 R B.

Sinha, Shri R P N

Sinha Dinkar, Prof R D
Syed Mahmud, Shr1

Tankha, Pandit S S N
Tapase, Shr1 G D

Tara Chand, Dr

Tara Ramachandra Sathe, Shrimati
Tarig, Shr1i A M
Tayyebulla, Maulana M
Thanglura, Shri A

Tripath1 Shr1t H V

Uma Nehru, Shrimat:

Varma Shr1i B B
Venkateswara Rao, Shr1 N
Vyaivargiya, Shri Gopikrishna
Warerkar, Shr1 B V (Mama).
Yajee Sh-1 Sheel Bhadra

1

1

NOES—17

(
Chordia Shr1 V M
Dave, Shr1 Rohit M
Ghosh, Shri Niren
Gupta, Shr1 Bhupesh
Gurupada Swamy, Shri M S
Khandekar, Shit R S
Khobaragade, Shr1 B D
La! Prof M B
Mani, Shr1 A D
Misra, Shri Lokanath
Narasimham, Shit K L
Patel, Shri Dahyabhair V
Reddy, Shr1i K V Raghunatha
Smgh Shr1 D P
Sinha, Shri Rajendra Pratap
Subba Rao, Dr A
Vajpayee, Shr1 A B
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I'4
The motion was adapted by a majority
of the total membership of the
House and by a majority of not less
than two-thirds of the Members
present and voting.

Clause 5 was added to the Bill.
Clause 6—Amendment of article 224

Turx DEPUTY CHAIRMAN: There
are two amendments, Amendment
No. 4, by Shri Raghunatha Reddy is
being disallowed ag 1t seeks to delete
the clause,

Amendment No. 12, Mr. Chordia.

Surr V. M. CHORDIA: Madam, I
move: —

12. “That at page 2, line 18, for
the words ‘sixty-two years’ the
words ‘sixty-five years’ be substi-
tuted.”

Surr R. M. HAJARNAVIS: Madam,
on a pomnt of order as it is printed
here, the amendment{ reads that for
the words ‘“sixty years” the words
“gsixty-two years” be substituted

Sunrr A. B. VAJPAYEE (Uttar Pra-
desh): That is only a typing mistake.

ot faregae oS Wi
fear . SyAwmaty qgmEar.

TG MAAT qEEw ;- grEr W g,
grey Wy

(Interruptions.)

Tne DEPUTY CHAIRMAN: Order,
order.

ot faqam AT Aaree & wtefear
I rafa agtaarT, ¥ fraaes w7 fagr
& & 1 FontaT wFoe gor 2 39 ey
WA B aE frr we i Ay
a1 ag & amr & a8 fiar #its star
BT § AFT FE o &Y T A7

[RAJYA SABHA ] (Fifteenth Amdt.) Bill,
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AAE STl ATy, w9 §
T JATIT K1 977 F39 & (77 LT FHT
q1 T R A=T fF IE g G/ A9Av
¢ f w1 qeeq 9 Samad &Y )@ E
o qua <@ & fw & 8 oy wreey-
SAF A9 FBA A7 @1 g Fowd i gaw
|9 F1 Y AFA® @A .

W W WA (I q=;) 0S¥
&Y, W7 WA TGN |

Wt faremme AN ST
fear . TE gt Y 3@ w7 AH CF &7
ITE AT THT—

“FzaEi #1 wEfea § v @
o7 <71 &, f qeael s gaa E Em
EW‘; q_ g.u_ l})
(Interruptions.)

»)
- A K g gl &y ((Seoy
&J LW 2 ‘.IJ § Opame szi &y

-k -l ‘c’dyz

— alds
st @0 wre mfvw (sem A
FEHIT) : TZ A7 { AT o FT 9%

2,03 WUF WEEE F1 AW o4
IIHT TgeTqq ? |

H fFAagA AAETEA AR
fear . Saeamfa aggar, #Y I FrET
gega fwar 3@ @aeE & arg o1 A%
qAQT IE JETH F1 AAAT ATFE
ATET AT AYE & 99A 7 fF qg gAF
for 2 AR] &1AT & | QT AF AAHA FT
AT 2, THF AL T A oft 73 ¥ oz
ga W9 § 2 €Y & 9 aEA e
ST A WY WOF SFw ¥ rag FwgT 2 fw
w9 O 97 99 IF FIT W GAET
FOT AT ANAT & fR ag g T T §
# #1% frzras 17 a@r & a7 agy ar

${ 1 Hindi transliteration.
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FIE T IS W/ AAT § A7 AZT AR
a9 dg WIHT AT FT | AT I
e A afgam ¥ F®A) w0
[T FAIF AT BT | A9} TS
T & TEgHT & WY J9 97 AW
< 2 % F07 9Rar a1 qsnET w40
ar owy feafg & w8 7 Aeree wir
Y F TR FLA PR WA F (A
wfasy § F1E A7 FTH4 @A 7147 98 €
f& ag wwarE v v o g A
HAHA AT TV | GIA ATAIT N
TAATHA R, AT TG HAA02, AT TH
feafs & wwafs w7 wag 7@ F &
f& AT ®7q1 & qt fo5v ma ¥ fA 39
qANA & GfeT TEAT FE AEEIT
AT ART FIAT | ZAfA § qrATT qeAy
RERT ¥ GIAAT FWAT fF g TAAT
EHT FT A HT W qrAAT qeAT
IR AL WETT FTq & a7 fee &
TTAAT F=T % 77 "7 F g0 TqH
THIFTT F7F 39 WA F7 3 )

The question was proposed.

Surr R M HAJARNAVIS: I might
inform the hon mover why his
amendment provoked so much of
mirth. It is this that in both articles
217 and 224 there must be identical
age. There cannot be one age for act-
ing Judges and another age for the
permanent Judges. Once his amend-
ment to clause 4 has been negatived,
there wag no point in moving this
amendment to clause 6§ The age has
got to be sixty-two in both cases.

Tur DEPUTY CHAIRMAN:
question is:

The

12. “That at page 2, line 18, for

the words ‘sixty-twg years’ the
words ‘sixty-five years’ be substi-
tuted.”

The motion was negatived.

[9 MAY

(Sixteenth Amdt.) Bill,
1963

Tus DEPUTY CHAIRMAN: The
question is:

1963 ] 2752

“That clause 6 stand part of the
Bill.”

The House dwvided. ,

Tae DEPUTY CHAIRMAN. Ayes—
134; Noes—17.

AYES—134

|
Abid Al Shri
Agrawal Shii J. P.
Ahmad, Shri Syed.
Anis Kidwai, Shrimati.
Anwar, Shri N. M.
Arora, Shr1 Arjun
Asthana, Shri L, D.
Bansi Lal, Shri.
Barooah, Shri Lila Dhar.
Basu, Shri Santosh Kumar.
Bedavati Buragohain, Shrimat,
Bharathi, Shrimat1 K.
Bhargava, Shri B. N,
Bhargava, Shr1i M P,
Chakradhar, Shri A.
Chattery:, Shr1 J. C
Chaturved:y, Shr1 B D.
Chauhan, Shri1 Nawab Singis
Chavda, Shr1 K. S,
Dasgupta, Shr1 T. M.
Dass, Shr1 Mahabur.
Deb, Shn S. C.
Desai, Shri Suresh J.
Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.
Dikshit, Shr: Umashankar.,
Doogar, Shri R S.
Dutt, Shri Krishan. N
Ghose, Shri Surendra Mohan,

Ghosh, Shri Sudhir.
[
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Gilbert, Shri A. C.
Gopalakrishnan, Shri R.
Gupta, Shri Gurudev
Gupta, Shri1 Maithilisharan,
Hathi, Shr1 Jaisukhlal.
Jairamdag Daulatram, Shri,
Kakat:, Shr1 R. N.
Kalelkar, Kakasaheb
Karayalar, Shri S. C,
Karmarkar, Shri D P.
Kasliwal Shri N. C
Kathju, Shr1 P N. /
Kaushal, Shr1 J. N,
Keshvanand, Swami,

Khan, Shri1 Akbar Al.
Khan, Shri1 Pir Mohammed.
Krishna Chandra, Shri.
Krishnamachari, Shri V. T.
Ku karni Shri B. T,
Kumbha Ram, Shri.
'Kurre, Shri Dayaldas

[RAJYA SABHA] (Fifteenth Amdt) Bull,

Lakshmi N Menon, Shrimati.

Lingam, Shr1 N M.
Lohani, Shr1 I. T,
Mahesh Saraa Shri,
Mallik, Shr1 D C.

Malviya, Shri Ratanlal Kishorilal.

Mathen, Shri Joseph.

Maya Devi Chetiry, Shrimat:.

Mehta, Shri M M
Mishra. Shri S.

Mishra, Shr1 § N.

Misra, Shr1 M.

Mitra, Shr1 P. C.
Mohammad, Chaudhari A.
Mohanty, Shri Dhananjoy.
Muhammad I<haone, Shri.
Nafisul Hasa) Shri
Nandini Satpathy, Shrimati.
Nanjundaiya, Shr1 B C.
Narasimila Rao, Dr. K. L.
Nek: Ram, Shiw

Pande, Shri C D

1963

Pande, Shr T.
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Panjhazari, Sardar Raghbir Singh.

Parmanand, Di. Shrimat) Seeta

Patel, Shr1 Maganbha; S.
Pathak, Shr1 G S.
Patil, Shr1 P. S

Patil, Shri Sonusing Dhansing.

Pattabiraman, Shri T. S.
Pitar, Shr J. S
Punnaiah, Shri Kota,
Rajagopalan, Shri G,
Ramaul, Shr1 Shiva Nand.
Ray Dr Nihar Ranjan.
Ray, Shr1 Ramprasanna.
Reddi, Shr1 J C Nag
Reddy, Shr1 K. V.
Reddy, Shri N. Narotham.
Reddy, Shr1i N Sr;_Rama.
Reddy, Shri S Channa.
tohatgi, Dr. Jawsharlal.
Sadiq Al Shri

Sahai, Shri Ram

Salksena, Shri Mohan Lal
Samitie, Shin M
Santhanam, Shri K
Sapru, Shi1 P N

Saraogl. She1 Pannalal.
Sarwate, Shr1 V V.
Satyacharan Shr
Satyanarayana, Shri M
Savnekar, Shr1 Baba Sahebh.
Seeta Yudhvir, Shrimat:.
Shah Shri K K.

Shah, Shri M C

Shetty, Shr1 B. P Basappa.
Shukla, Shri M P.,
Siddhu Dr M M 3
Singh, Sardar Budh
Singh, Dr Gonpnl

Singh, Shri Mohan.
Singh, Shri Santosh
Smgh Shri Vijav.

Sinha, Shri B. K. P.
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Sinha, Shii R. B. .-
Sinha, Shri R. P, N,

Sinha Dinkar, Prof. R. D.

Syed Mahmud, Shri.

Tankha, Pandit S. S. N.

Tapase, Shri G. D.

Tara Chand, Dr.

Tara Ramachandra Sathe, Shrimat!.
Tariq, Shri A. M.

Tayyebulla, Maulana M.
‘Thanglura, Shri A

Tripathi, Shri H. V.

Uma Nehru, Shrimati.

Varma Shri B. B.

Venkateswara Rao, Shri N,
Vijaivargiya, Shri Gopikrishna.
Warerkar, Shri B. V. (Mama).
Yajee, Shri Sheel Bhadra.

NOES—17

Chordia, Shri V. M.

Dave, Shri Rohit M.

Ghosh, Shri Niren.

Gupta, Shri Bhupesh.
Gurupada Swamy, Shri M. S.
Khandekar, Shri R. S.
Khobaragade, Shri B. D,
Lal, Prof. M. B.

Mani, Shri A. D.

Misra, Shri Lokanath.
Narasimham, Shri K. L.
Patel Shri Dahyabhai V.
Reddy, Shri K. V. Raghunatha.
Singh Shri D. P.

Sinha, Shri Rajendra Pratap.
Subba Rao, Dr. A,

Vajpayee, Shri A. B.

“The motion was adopted by a majority
of the total membership of the
House and by a majority of not less
than two-thirds of the Members
present and voting. ;

192 RS—5.

{9 MAY 1968 ]

(Pifteemth Amdt.) Bill, 2756
1963

Clause 6 was added to the Bill.
Clauses 7 to 9

Tue DEPUTY CHAIRMAN: The
question is:

“That clauses 7 to 8 stand part of
the Bill.”

Sari BHUPESH GUPTA: Madam
Deputy Chairman, this voting of the
clauses taken together, I think, does
not meet the requirements of the
Constitution. T will tell you why;
because it might be conceivable that
an hon, Member may not like to vote
for or vote against in regard to a par-
ticular clause but would like ¢to
reverse his stand in regard to another
clause. But now he is denied the
chance of doing so if all the clauses
are lumped together and one vote is
taken. You have put to vote three
clauses together. Suppose, Madam, I
wanted to vote differently on each of
these clauses I cannot have the
chance to do so. I say that it is a
gerious matter.

(Interruptions.)
3 eM,

THa DEPUTY CHAIRMAN: Please
let him explain his point of view.

Syrr BHUPESH GUPTA: Hon.
Members can rest assured thag I am
also in a hurry. I would like it that
way, but I cannot just allow the cons-
titutional point to escape. The point
of order is this. Suppose in regard to
the three clauses thag you have put to
vote I decide before I come to vote
that in regard to one, I shall say Yes’,
with regard to another I shall say ‘No°
and with regard to the third T shall
say I will abstain. Now, if you put
them all together, I do not have a
chance to distribute my voteg accord-
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[Shri Bhupesh Gupta.]

ing to my choice. This ig all that I
have to say. Otherwise, I have to
give only one ‘Yes’, ‘No’ or abstention.
Therefore, it defeats the purpose.
(Interruptions). If you are satisfied
that way, you can do it. I think you
will agree that you can have it by a
majority. That is the trouble with
our Members. That is the trouble
sometimes. Sometimes we are in a
hurry.

Tue DEPUTY CHAIRMAN; I think
I have understood your point in saying
that each clause should be put sepa-
rately. Bug all these clauses were put
to the House and if any Member
wanted to oppose any one of them,
he could have stood up and said so.

Surt BHUPESH GUPTA: I am
helping you in this matter. Am I in
contradiction with you generally?
Suppose you put all of them together,
to vote, then I cannot say in the same
voice as if I say ‘Yes’ or ‘No’ or
abstention. I can only say ‘Yes' or
‘No’. The same thing applies here.
Therefore, to put the record right
constitutionally, you have to put them
separately.

TrE DEPUTY CHAIRMAN: I think
I have heard all sides. As far as this
August House goes, we have no parti-
cular rule. As far as the other House
goes, there is a rule by which clauses
could be put together and voted on.

SHrr BHUPESH GUPTA: We are
not copying the other House.

Tae DEPUTY CHAIRMAN: I am
also not going by what is happening
in the other House, If the House so
desires, I shall put the clauses sepa-
rately.

Srrt BHYPESH GUPTA: I say it is

a requirement of the Constitution.
You can rule it.
(Interruptions),

SuHrr SATYACHARAN (Uttar Pra-
desh): Mr. Bhupesh Gupta has raised
a constitutional point regarding the

[ RAJYA SABHA] (Fifteenth Amdt) Bill, 2758
1963

procedural wrangle. I would like to
clarity that as far as the procedure
is concerned, if it is sileny in the
matter of Rajya Sabha, we would
follow the convention of the other
House, since Parliament is just one,
whether it is Rajya Sabha or Lok
Sabha.

Tee DEPUTY CHAIRMAN: It isnot
a question of following the convention
of the other House, but we have so
put clauses together in the past and,
therefore, we are following the proce-
dure that has been laid down by con-
vention.

Dr. A, SUBBA RAO; Therefore, I
would like my vote to be recordeq as
‘No’ only in respect of clause 7 and
in respect of clauses 8 and 9 it would
be ‘Yes’.

Tae DEPUTY CHAIRMAN: 1 shall
put the clauses severally to vote.
The question is:

“That clause 7 stand part of the
Bil.”
The House divided

TuE DEpUTY CHAIRMAN:
Noes—17.

Ayes—-134;

AYES—134

Abig Ali, Shri

Agrawal, Shri JP.

Ahmad, Shri Syed.

Anis Kidwai, Shrimati.
Anwar, Shri N. M.

Arora, Shri Arjun,

Asthana, Shri L.D.

Bansgi Lal, Shri.

Barooah, Shri Lila Dhar.
Basu, Shri Santosh Kumar.
Bedavati Buragohain, Shrimati.
Bharathi, Shrimati K.
Bhargava, Shri B, N,
Bhargava, Shri M. P.
Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D.
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Chauhan, Shri Nawab Singh,
Chavda, Shri K, S.
Dasgupta, Shri T. M.
Dass, Shri Mahabir.

Deb, Shri S. C,

Desai, Shri Suresh J.
Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.
Dikshit, Shri Umashankar.
Doogar, Shri R. S.

Dutt, Shri Krishan.

Ghose, Shri Surendra Mohan.
Ghosh, Shri1 Sudhir,

Gilbert, Shri A. C.
Gopalakrishna, Shri R.
Gupta, Shri Gurudev.
Gupta, Shri Maithilisharan.
Hathi Shri Jaisukhlal,
Jairamdas Daulatram, Shri.
Kakati, Shri R. N.
Kalelkar, Kakasaheb.
Karayalar, Shri 8. C,
Karmarkar, Shri D. P.
Kasliwal, Shri N, C.
Kathju, Shri P. N.

Kaushal, Shri J. N,
Keshvanand, Swami.

Khan, Shri Akbar Ali
Khan, Shri Pir Mohammed.
Krishng Chandra, Shri.
Krishnamachari, Shri V, T.
Kulkarni, Shri B. T.
Kumbha Ram, Shri.

Kurre, Shri Dayaldas.
Lakshmi N. Menon, Shrimati,

Lingam, Shri N, M,
Lohani, Shri I. T.
Mahesh Saran, Shri.
Mallik, Shri D. C.

Malviya, Shri Ratanlal Kishorilal.

Mathen, Shri Joseph.
Maya Devi Chettry, Shrimatj
Mehta, Shri M. M,
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Mishra, Shri S.

Mishra, Shri S. N.

Misra, Shri M.

Mitra. Shri P. C.
Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy,
Muhammad Ishaque, Shri.
Nafisul Hasan, Shri.
Nandini Satpathy, Shrimati.
Nanjundaiya, Shri B. C,
Narasimha Rao, Dr. K, L.
Neki Ram, Shri,

Pande, Shri C. D.

Pande, Shri T.

Panjhazari, Sardar Raghbir Singh.

Parmanand, Dr, Shrimati Seeta.
Patel, Shri Maganbhai S.
Pathak, Shri G. S.

Patil, Shri P. S,

Patil, Shri Sonusing Dhansing.
Pattabiraman, Shri T, S.
Pillai, Shri J, S.
Punnaiah, Shri Kota,
Rajagopalan, Shri G.
Ramaul Shri Shiva Nand,
Ray, Dr. Nihar Ranjan.
Ray, Shri Ramprasanna.
Reddy, Shri J. C. Nagi.
Reddy, Shri K. V.

Reddy, Shri N. Nearotham,
Reddy, Shri N. Sri Rama.
Reddy, Shri S, Channa.
Rohatgi, Dr. Jawaharlal,
Sadig Ali, Shri.

Sahai, Shri Ram,

Saksena, Shri Mohan Lal
Samuel, Shri M, H.
Santhanam  Shri K,
Sapru, Shri P. N.

Saraogi, Shri Pannalal.
Sarwate, Shri V. V,
Satyacharan, Shri,
Satyanarayana, Shri M,
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Savnekar, Shri Baba Saheb.
Seeta Yudhvir, Shrimati.
Shah, Shri K. K.

Shah, Shri M, C.

Shetty, Shri B. P, Basappa.
Shukla, Shri M. P.

Siddhu, Dr. M. M. S.

Singh, Sardar Budh.

Singh, Dr. Gopal.

Singh  Shri Mohan.

Singh, Shri Santokh.

Singh, Shri Vijay \
Sinha Shri B. K. P, *
Sinha, Shri R. B,

Sinha, Shri R. P. N.

Sinha Dinkar, Prof. R. D.
Syed Mahmud, Shri.

Tankha, Pandit S. S. N.
Yapase, Shri G, D.

Tara Chand, Dr.

Tara Ramachandra Sathe, Shrimati.

Tariq, Shri A. M.

Tayyebulla, Maulana M.
Thanglura, Shri A.

Tripathi, Shri H. V.

Uma Nehru, Shrimati.

Varma, Shri B, B,
Venkateswara Rao, Shri N.
Vijaivargiya, Shri Gopikrishna.
Warerkar, Shri B, V. (Mama),
Yajee, Shri Sheel Bhadra,

NOES—17

Chordia, Shri V. M.

Dave, Shri Rohit M.

Dave, Shri Rohit M.

Ghosh, Shri Niren

Gupta, Shri Bhupesh
Gurupada Swamy, Shri M, S.
Khandekar, Shri R, S.
Khobaragade, Shri B. D.

Lal, Prof. M. B.

Mani, Shri A, D,

[RAJYA SABHA] (Fifteenth Amdt.) Bill, 2762

1963
Misra, Shri Lokanath.
Narasimaham, Shri K. L,

Patel, Shri Dahyabhai V.
Reddy, Shri K. V. Raghunatha
Singh, Shri D. P.

Sinha, Shri Rajendra Pratap

Subba Rao, Dr. A.
‘Vajpayee, Shri A. B.

The motion was adopted by a majority

of the total membership of the House

and by a majority of mnot less tham

two-thirds of the Members present
and voting.

Clause 7 was added to the Bill.
Tue DEPUTY CHAIRMAN: The
question is:

“That clause 8 stand part of the
Bill.”

The House divided:

Tae DEPUTY CHAIRMAN: Ayes—
150; Noes—Nil,

AYES—150

Abig Ali, Shri.

Agrawal, Shri J. P.

Ahmad, Shri Syed.

Anis Kidwai, Shrimati.
Arora, Shri Arjun.

Asthana, Shri L, D.

Bansi Lal, Shri.

Barooah, Shri Lila Dhar.
Basu Shri Santosh Kumar.
Bedavati Buragohain, Shrimati,
Bharathi, Shrimati K.
Bhargava, Shri B. N.
Bhargava, Shri M. P.
Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D.
Chauhan Shri Nawab Singh.
Chavda, Shri K. S,
Chordia, Shri V. M.
Dasgupta, Shri T. M.
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Dass, Shri Mahabir,
Dave, Shri Rohit M.

Deb, Shri 8. C.

Desai, Shri Suresh J.
Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.
Dikshit Shri Umashankar.
Doogar, Shri R. S.

Dutt, Shri Krishan,
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Warerkar, Shri B. V. (Mama).
Yajee, Shri Shee]l Bhadra.

NOES—NIl

The motion was adopted by a majo-
rity of the total membership of the
House and by a majority of not less
than two-thirds of the Members
present and voting.

Clause 8 was added to the Bill.

Tug DEPUTY CHAIRMAN: The
question igs:

“That clause 9 stand part of the
Bill.”

The House divided.

T DEPUTY CHAIRMAN: Ayes—
150; Noes—Nil,

AYES—150

Abid Ali, Shri, .
Agrawal, Shri J. P.

Ahmad, Shri Syed.

Anis Kidwai, Shrimati.
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The motion was adopted by a majo-
rity of the total membership of the
House and by a majority of not less
than two-thirds of the Members
present and voting.

Clause 9 was added to the Bill.
Clause 10—Amendment of Article 311

Tae DEPUTY CHAIRMAN: Amend-
ment No. 5 is out of order as it seeks
to delete clause 10.

Surrt NIREN GHOSH: Madam, I
move:

6. That at page 3, for clause 10,
the following be substituted, name-
ly:—

“10. In article 311 of the Consti-
tution, for clauses (2) and (3),
the following clauses shall e
substituted, namely:—

‘(2) No such person Aafore-
said shall be dismissed or
removed or reduced in rank
until he hag been given a rea-
sonable opportunity of showing
cause against the action pro-
posed to be taken in regard to
him:

Provided that this clause shall
not apply—

(a) where a person is dis-
missed or removed or reduced
in rank on the ground of con-
duct which has led to his con-
viction on a criminal charge;

(b) where an authority em-
powered to dismiss or remove
a person or to reduce him in
rank is satisfied that for some
reason, to be recorded by that
authority in writing, it is not
reasonably practicable to give
to that person an opportunity
of showing cause; or

(¢) where the President or
Governor, as the case may be,
ig satisfled that in the interest
of the security of the State it
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is not expedient to
that person such an opportu-
nity.

\ (3) I any question azrises
whether it is reasonably prac-
ticable to give to any persort an
opportunity of showing cause
under clause (2), the decision
thereon of the authority em-
powered to dismiss or remove
such person or to reduce him in
rank, as the case may be, shall
be final’”

Surr K. V. RAGHUNATHA
REDDY: Madam, I move:

7. “That at page 3, for lines 13
to 37, the following be substituted,
namely : —

“(2) (i) No such person as
aforesaid shall be dismissed or
removed or reduced in rank
except after an enquiry in which
he has been informed of the
charges against him and given a
reasonable opportunity of being
heard in respect of those charges.

(ii) After such enquiry, if it is
proposed to impose on such per-
son any such penalty, an appeal
shall lie to the High Court, by any
such person.

(iii) In appeal, the High Court
may reverse or alter the penalty
or order further enquiry.

(iv) If such a person is under
suspension before the appeal is
' filed in the High Court, notwith-
standing anything stated in the
articles of the Constitution, the
High Court shall not grant stay of
the order of suspension, during
the pendency of the said appeal.

(v) Nothwithstanding anything
contained in the foregoing provi-
sions of this article, a person who
is a member of a Civil Service of
the Union or an all-India Service
or a Civil Service of a State or

give to |
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holds a Civil Post under the Union.
or State, can be dismissed or re-
moved or reduced in rank, by an
authority not subordinate to that,
by which he was appointed, withe
out an enquiry mentioned in sub-
clause 2(i),—

(a) on the ground of conduct,
which has led to his conviction

on a criminal charge, or

(b) where the President or
the Governor, as the case may
be, is satisfied that in the inte-
rest of the security of the State

it is not expedient to hold such
an enquiry’.”

Surr A. D. MANI;: Madam, I move:

8. “That at page 3, lines 20 and
21, the words ‘but only on the basis
of the evidence adduced during
such inquiry’ be deleted.”

10, “That at page 3, after line 82,
the following be inserted, namely: —

‘Provided further that the Pre-
sident or the Governor, as the
case may be, before reaching a
conclusion in the matter shall con-

sult the Attorney-General on the
case’”

SR K. SANTHANAM: Madam, I
move.

13. “That at page 3, lineg 17 to

21, the words ‘and where it is pro-
posed, after such inquiry, to impose
on him any such penalty, until he
has been given a reasonable oppor-
tunity of making representation op
the penalty proposed, but only on
the basig of the evidence adduced

during such inquiry’ be deleted.”
The questions were proposed.

Tug DEPUTY CHAIRMAN: Mr.
Niren Ghosh, Please be very brief.

Syrr NIREN GHOSH: Madam, Y

am always brief. I press this amend-
ment because the hon. Minister said
. that the amendment that they bhave
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brought forward in this Bill to the
_original article of the Constitution
did not mean any abridgment of the
rights of the civil servants. If that
is so, then what is the purpose of
bringing forward this amendment? He
said, “To make it explicit.” No party,
no responsible party, anywhere in
the world, brings forward an amend-
ment simply to make a thing explicit,
when it ig there in the Constitution.
It it is the purpose of the ruling party
-in doing so, then I would say that it
is childish., No Constitution should
be tempered with in this way or no
amendment should be brought forward
in this way. But really there is a
deep purpose underneath it, that is,
they want to cover up, to restrict and
_abridge the rights of the civil
-servants. When T confronted the
M:nister with quotations from the
Railway Board circular that is there
ig childish. No Constitution should
—the right to try to make a second
representation; it is not restricted in
any way—then he could not answer
the question. Why? It is there in
the amendment that he can make the
representation only on the basis of
the evidence already adduced in the
course of the enquiry, thereby seeking
to make the second representation 2
merely formal affair. I say there is
deep and widespread resentment
amongst two millions of civil servants;
it does mnot do any good to the
country to make the civil servants dis-
contented in this way. 1 earnestly
request him, before proceeding, even
at this stage, to reconsider it, it is 2
major right of the civi] servants. I
can only say that if the Government
puts this into effect, the agitation to
alter it throughout the length and
breadth of the country, by all the
trade unions of the civil servants and
all the other trade unions, would
continue, unless the decision is revers-
ed. So, T earnestly request the Gov-
ernment even at this late stage, not
to bring forward this amendment,
but to restore the present provision
of the Constitution.
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SHRI K. V. RAGHUNATHA
REDDY: Madam, while I have moved
this amendment, I am quite aware of
the forceful argument put forward by
the Minister of Law and the hon.
Mlmster of Home Affairs, that there
is ?bsolutely no difference between
article 311 which avas incorporated
previously in the Constitution gnd the
amendment that has been brought
forward in the resent amending
Bill. The reasons that are given by
them are that the present amendment
is brought forward for the purpose
of making the procedure that was
followed under the provisions of
article 311 more explicit and making
it a part of the statute without giving
any scope for any court to interpret
one way or the other. There seems
to be some force in the argument
advanced both by the Law Minister
and the Home Minister. Whatever
may be the view to be taken on an
interpretation of the present amend-
ment that has been brought forward
by the Government, I am not con-
cerned with that aspect of the matter.
As far as my amendment is concerned,
it is my view that article 311—the
existing article 311 or the article 311
that is brought forward in the form
of an amendment now—Dbelongs {o the
realm of administrative justice in
administrative matters and this aspect
of administrative justice both in re-
lation to the tribunals as well ag the
other quasi-judicial bodies is a
slowly growing phenomenon in this
country. Now, when we deal with
the administrative tribunals and the
quasi-judicial bodies, whether the
procedure originally prescribed by
article 311 would be followed, is a
matter for consideration. Article 311
is not explicit, in my submission that
a quasi-judicial body is a sine qua
non. On an interpretation of article
311, what s contemplated under
article 311 is not necessarily a quasi-

judicial body but any tribunal
including an administrative officer is
entitled to give notice, examine

evidence and pass an order, and an
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‘opportunity may be given to the [ am quj

] . quite aware--

.agg?gvgd person fo_r the purpose of | sure—that me al?n‘cia;;’ sc:n © extent

explaining hig case in relation to the Possible to enlarge the esvi:lenlcsé a_fxtlc(e):

Penalty contemplated. What my sub-
mission is this, Whatever might be
the administrative tribunals or tne
form in which they are constituted or
the justice administered by them I

humbly feel that there are no substi-

tutes for a judicial review of the
case of 3 human being at one gtage or
another. If a man ig aggrieved, if a
penalty is sought to be imposed
against anybody, that penalty at one
stage or another must be subject to a
judicial review, so that personal
feelings of superior officers may not
come into play in certain cases of
people affected. Dr. Sapru has very
pointedly said in his dissenling
note in respect of certain classes of
officers, clauses 3 and 4, that there is
always the danger or at least a very
reasonable feeling among the officers
concerned, that their superior officer
may not always take the right view
and might even have a certain per-
sonal feeling. Having regard to all
these conditions and circumstances, a
judicia)] review must be given at some
stage of the cases of such persons who
are affected.

Now, a question has been put by
one of the hon. Members to the Min-
ister. Suppose a  penalty is
recommended by a tribunal which
tries a man, after evidence is adduced.
Here, the argument is that after
tribunal comeg to the conclusion and
tecommendation is made that the
particular penalty can be imposed and
a recommendation is made to the
appropriate authority contemplated
under clause (1) of article 311 and
when this appropriate authority comes
to the conclusicn, gives notice, “Why
should I not impose this penatly on
you, please explain”; what is the posi-
tion of an affected person. Now, by
fixing or limiting the scope of the
representation in relation to tre
penalty, the entire scope is limited
to the evidence already recorded, I

|
[

z’;«'gestage of the enquiry but both
T the civil Jaw and the crimina]
law-—the hon. Minister being a lawyer,
he must know—in the case of appeals'
to the High Court, the court can call
f9r further evidence and on applica-
tion further evidence can be recorded
for the purpose of adjudicating cases
and rendering justice. For instance,
suppose after the tribunal recommends
a penalty and the show-cause notice
Is given by the authority concerned,
some fresh evidence is discovered by
the authority concerned or by the
person who is aggrieved. Would such
evidence be prevented from being led
or would the authority not be
authorised to look into such evidence?
Should not be aggrieved person take
advantage of such evidence?

Madam Deputy Chairman, you :nust
be aware, especially the hon. Minister
for Home Affairs must be aware that
in criminal cases there was Adolf
Beck’s case. It was one of the
famous cases in the law of evidence.
The entire question was one of
identification. One ©person was
wrongly convicted thinking that he
was the person who had been properly
identified, instead of some other
person, and affer the man stayed in
jail for a numebr of years the Gov-
ernment discovered that the person
who had been put in jail, though he
wasg identical to another man, was not
the man who ought to have been
sent to jail. This is only an llustra-
tion T am giving. So, in cases where
there is 5 reasonable possibility of
discovering evidence for the purpose
of proving one’s innocence, such 2
possibility should mnot be precluded,

ang if such an occasion arises, the
CGovernment ought to consider, and
the person who is aggrieved shoulld

evi-

have an opportunity to adduce
dence to that effect.

Now, when T suggest judicial review
by the High Cour}t, 1 do suggest that
. & .
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[Sihr.i K. V. Raghunatha Reddy.]
the High Court should have the
power to judicially review this matter,
and in all matters where the tribunal
passes judgments and the Govern-
ment takes the view one way or the
other, in quite a number of. cases,
writs can be filed under article 226
of the Constitution, either g writ of
certiorari, or any other writ. Now,
within the writ jurisdiction a person
cannot go into the quantum of
evidence and appreciation of evidence,
and when only an appeal 1s made, the
judicial body can appreciate the
evidence, and in the affairs of men
and matters there cannot be a better
institution which can judge, which
can appreciate evidence in relation to
matters which are decided upon than
the judiciary. Now, in the case of a
tribunal it should be noted that the
evidence is recorded more or less
following the Evidence Act and also
following the rules of procedure, and
the tribunal also is a judicial body or
a quasi-judicial body which records
evidence. After all, men may erT.
That ig 'why a hierarchy of judicial
institutions are set up so that even if
one institution errs, another instit.u-
tion may rectify the mist'c?ke .commlt-
ted by a subordinate institution.

Now, if we take the second aspect
of  araticle 311, when we read article
311, it is said that in cases yvbere
there is the judgment of a criminal
court convicting a person, there need
not be any opporiunity given'at all,
1 quite agree. I want this point to
be remembered that in those cases
where there is a judicial determina-
tion of guilt of the person by the
competent courts in this country
dealing with this matter whether a
person is guilty or not, when once a
competent court finds him guilty, he
has got all the remedies available
under the Criminal Procedure Code,
and only after the final judgment by
the highest court in the country, the
man could be touched. In one part
of the article you provide all the
facilities available even to any
ordinary person under the Criminal
Procedure Code, whereas in another
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part of the article he is denied the
same if he has to face a different
type of situation. So, Madam, 1
would request the House and the
hon. Minister to consider whether it.
is not desirable to give an oppor-
tunity, for the purpose of giving a
judicial review, to the person con-
cerned. I also quite see the situation
where, if the courts are given powers
for the purpose of granting stay,
where, if an officer is suspended, the
court can come to the rescue of the
officer and grant a stay, certain
things might get upset. Hence 1
huve contempleted in ™y amendment
that if once an officer is suspended,
in no circumstances will the courts
have the power to grant stay except
to adjudicate on the finality ot the
issue.

So with these remarks, Madam, 1
commend this amendment for the
acceplance of the House.

Surr A. D. MANI: Madam, I shall
be very brief and I shall speak only
on the second amendment which is
listed last. The second amendment
deals with my proposal that before
Government takes action against a
civil servant on the grounds of the
security of State being involved, they
shall place the necessary papers
before the Attorney-General for his
opinion. I made the point in my
intervention in the debate this
morning and I expected the Minister
to reply to it. I would like to ask
the Minister what difficulty is there
in the way of the Government
placing the papers concerned before
the Attorney-General, of a civil
servant, who is sought to be removed
from service on the grounds of the
security of the State being involved.
I believe a few persons in the
External Affairs Ministry have been
removed under this article and this
has made them feel very bitter about
it. Some of them have seen me
and told me that removal under this
article is not only loss of job but also
loss of prestige and reputation of the
whole family. A person is branded
as a traitor if he is removed undet
this article. So, 1 feel that before
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ordinary powers in removing a person
on the grounds of the security of
the State, they should place the
papers before the Attorney-General.
In other words, we want a judicial
mind to be applied to the case and
judicial advice tendered to the Gov-
ernment. Of course, the Government
will be the final authority to decide
‘whether the advice should be accept-
2d or not, but I take it that where
the  Attorney-General gives hus
opinion that no such action should
be taken, the Government will not
take such action. I should like %o
-ask the Minister of State what diffi-
culty he has got in accepting my
amendment.

Surr XK., SANTHANAM: Madam
Deputy Chairman, my amendment
seeks to restore the clause as it

emerged from the Select Committee.
In fact, that was the justification for
bringing the amendment at 3ll.
Somehow or other the whole thing
was messed up and I must say this
clause, as it is, is a sort of consti-
tutional misadventure; it has no
purpose, and if the hon. Minister
chooses, he can go back to article
311, as it is, and nobody will be the
worse for it. But the main reason
for bringing the original amendment
was that the present procedure of
having two stages, one stage, an
inquiry commitee and finding, and
another stage, giving the notice to
show why the particular penalty
should not be levied. Now, it is a
sort of bonus for corruption thai is
being given. Today, between finding
2 man guilty and punishing Thim
there is a big interregnum. It is
used not so much for mitigating the
penalty but to pull the wires from
behind An official of the highest
integrity told me that there is not a
single case in which a penalty has
been imposed without Herculean
efforts being made to exempt it. The
idea that innocent Government ser-
vants are being punished in this
«country is anything but true. There is
no chance of any innocent Government
servants being punished at all. There

corrupt Government servant being
punished. I believe out of the 20 lakhs
of Government servants, 5 per .ccnt.
only are corrupt, another 15 per ceant.
are unfit, another 30 per cent. are
lazy and indifferent, only 50 per cent.
of the servants of the Government of
India are doing honest work, and 1if
by any chance we could keep only thig
50 per cent. and get rid of the other
50 per cent., our country will be ruled
in a most excellent manner. We will
get the returns for the money we
gspend. But today everyone hates
corruption in the abstract, ‘but
supports the corrupt man in practice.
That is the position. There is not a
single Government servant who has
been corrupt, who has been found
guilty and who is not finding support.
Now, we do not want any inter-
regnum between the finding of guilty
and punishment. Punishment should
follow the finding. Afterwards he
may appeal. It is wrong to say that
the Government servant has no
appeal. There is an appeal in all
cases except where the appointment
is by the President in which case
it goes to the Union Public Service
Commission, and they scrutinise the
whole thing. Therefore I think the
present position is wrong, It ig in
favour of those people who commit
misconduct, and it is impeding the
efficiency of the administration.
Therefore, I think this amendment,
which was moved so hastily by the
Law Minister in the Lok Sabha,
was a great mistake and, as I have
called, it is a constitutional mis-
adventure. Of course, the hon.
Minister had to support it in some
way, and he hag supported it.
Though I have moved my amend-
ment, I am not going to press it for
obvious reasons and therefore 1
request permission to withdraw the
amendment,

Some HonN. MEMBERS: No, no.
Suert  GOPIKRISHNA VIJAIVAR-

GIYA: Madam, I have to say only
this. As Mr. Santhanam is saying tha:
he stands for the draft as it emergec
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from the Select Committee, I stand
for the clause as it was originally
suggested before the Selert Commit-
tee, because there is talk in the whole
country, from the Congress benches
as well as from the benches opposite,
that there is great corruption, and
that corruption has to be removed.
Therefore, I think that the clause as
it was originally suggested  should

remain,

SHrt BHUPESH GUPTA: Madam
Deputy Chairman it is most unfor-
tunate that an hon, Membher of the
House, Mr. Santhanam,  chose to make
a remark saying that 5 per cent. of
the Government employees, or some-
thing like that, are corrupt, Well, I
do not know how he has arrived at
the precentage mentioned by him.
But then nobody can be dealt with
except under certain procedures of
natural justice. His case should be
dealt with properly and he should be
given opportunities.

Sarr K. SANTHANAM: Does the
hon. Member want opportunity for
refuting the charges or for determin-
ing punishment?

Surt BHUPESH GUPTA: Here you
are not having a judicial enquiry.
You are having a departmental en-
quiry dealing with certain charges.

Why should you not give them the
opportunity that are given at least
under the Constitution which you

gave as the framers of the Constitu-
tion to prove his innocence or to
guard himself against unjust punish-
ment?

SHrt K. SANTHANAM: I wish to
point out to the hon. Member that
the ©present Government Servents
Conduct Rules provide g very elabo-
rate procedure almost on 2all judicial
enquiry,

Sart BHUPESH GUPTA: No, it
does not. I wish it was so. There-
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fore, 1 say that it is uncharitable on

the part of Mr, Santhanam and I do

not see why he should change in a pro-

gressive worlg in a retrograde direc—

tion.

SHrt K. SANTHANAM: Because I
want to get rid of corruption in this
country from Government services.

SAart BHUPESH GUPTA:. Then I
am all the more sorry for him. In
the thirteen years he does not seem
to have changed at all. I think he
should change and change for the
petter. Now, Madamn Deputy CThair-
man, I would invite his attention to
the present procedure. What is the

present procedure under article
311 (2), and I should like to know
from the Home Minister whether

under the existing provisions in the
Bil] clause (2) of article 311 requires
an amendment? The procedure laid
down js:—

(i) Framing charges and allega-
tions and obtaining written
statement of defence;

(ii) Holding an oral inquiry into
the charges;

(ili) Tssuing a show-cause notice
proposing a provisional
penalty and supplying the
accused employee with—

(a) a copy of the report of
the Inquiry Officer; and

(b) the findings of the punish
ing authority with reasons
for his disagreement if
any, with the Inquiry
Officer;

(iv) Obtaining the representation
of the accused official show-
ing cause as to why the pro-
posed punishment should
not be imposed; and

(v) Issuing final order.

This is the procedure laid down to-
day.
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Surt K. SANTHANAM: This ig the
procedure for minor penalties. There
is a bigger procedure for major penal-
ties. I have got a note. The hon.
Member can gee it,

Suart BHUPESH GUPTA: 1 do not
say Mr. Santhanam is deliberately
misleading. But he may be suffer-
ing from misjudgment of things. I
say that this is the procedure 1laid
down under article 311(2). It may
have other ramifications or elabora-
tions but this is the essence of it.
Now, do I understand from the hon.
Home Minister that this procedure
will be followed. He should gnswer—
I can pass on the copy to him. He
can check it up—whether this proce-
dure will be followed, as it is, even
under the amendment. He shtould
make a clear statement which would
enable Government employees to
understand where they stanq after the
amendment, in what way the pro-
cedure so far followeq is going to e
modified, if at all that is going to be
modified. That is all that I have to
say.

Madam Deputy Chairman, it is most
unfortunate that the Government
thought it fit to bring in an amend-
ment to article 311 despite the oppoesi-
tion of so many people in the country
and of almost agll the trade wunions,
and Opposition parties, of course. I
think it was unnecessary, it was re-
dundant if the amendment is nothing
but the old thing. Suspicion is there
that it means something, otherwise
the Government would not have
come out with this amendment. There-
fore, I think the matter shoulg be
reconsidered by the Government even
at this jate stage. Employees have
their fears and apprehension. They
are confirmed from the very fact that
instead of explaining the statute, Gov-
ernment have come out with substi-
tute amendments to the particular
provisions of the Constitution. T would
like to know where do we stand with
regard to the procedure.
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ST oft, 999 FE) AT SR W
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TH GFIT FY TS AFET 2T o {F 7
ST gRIY, F1S GG AT FT ATERGTAT
gRY, #1E g7 sF F1 H{Y wAL g,
FHT TF HIFT 37 F7 TICAT 9 K 47 |
afFr st aqww gEeE dfauE J
wedifad g § 99 6 gT R § 1 7wy
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far SEET aTd g {991 SEHT AgRa
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FHA FT N § 3991 A § Af4w
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fees 7 fag gar a1 73 AT g2
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HAfaE ¥ N FIEAG B WG &
] 1 Faww afcfefa & 3= gQ
g TET AT § W IF &% g 49G
T 1 39 afasre & wfagd 78 F1
Y 79 5% FAY W TE QA FAORAOF
WS FT g g FL 997 &, 38
qqT § |

Fgieal, § quaar 91 {F 35 AT
qT 5q gaq # Yy 9T £ mrafe ag
Y T fAReF g AR A S & f=
A FY qgq fazr #7 sdr g
a3 afz a & e #7 fawr s @
U FIE IIT FEY qa1 T {5 a8 q=w0T
WS FY §H g€ FT @ § 7 o
T TR g W & I AW ¢
ar Ig ¥ fqly 7@ &, "ufa 5@ §
f¥ ag gaR gy FAFCE & g)faw
HEHR I AT g ar ag Iiaa 8y
9T EXT | 3T FTO & F FAAT
fate Fear ¢ o) dfaam ¥ S swEer
qET FT TS § A0 GHAT FEAT E |

Surt R. M. HAJARNAVIS: Madam
Deputy Chairman, this clause has
evoked extraordinary heat and pas-

sion. Mr. Santhanam spoke with
experience and with knowledge .

Surt AKBAR ALI KHAN: He in-
wvariably does so,

Surr R. M. HAJARNAVIS: . . . in
this case with intimate knowledge
because he headed the committee
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which had been appointed by the
Government to suggest methods
for rooting out corruption. Therefore,
when he gave facts, percentages, it is
on the basis of data which has been
collected.

Now, the proposal] which was con-
tained in the original Bill was based
upon the report of the Pay Commis-
sion, and there they seem to arrive a%
the same conclusion as was mentioned
by Mr Santhanam that if there is a
delay between the finding of guilt and
imposition of punishment then there
are so many Herculean efforts—that
wa3 the ©phrase used by Mr.
Santhanam-—by the civil servant to
escape the punishment that it be-
zomes difficult for the authority im-
posing discipline to give him adequate
punishment. Now, it is necessary in
order that discipline should be main-
tained that those who are guilty
should meet with swift punishment.
There can be no doubt—none could
join issue on the proposition—that
innocent should never be punished but
it is the observation of every one
including Mr. Santhanam that the
innocent is never punished.

Now, here the whole procedure to
which reference hag been made by
Mr, Gupta is baseq on compliance
with article 311(2). There, as a matter
of judicia] interpretation by the Privy
Council—it wag not something which
was there contained by express words
but as a result of interpretation by
the Privy Council—I. M, I Lal’s case
that it was ruled out that it is neces-
sary to divide the enquiry into two
stages—one finding of guilt and second,
imposition of penalty. This has one
disadvantage. Omne is delay and the
second is the attempt made by the
civi] servant wWho is proceeded against
to influence the authority considering
the question. In no other judicial
proceeding with which you are fami-
liar, is the finding of guilt and con-
viction divided into two stages. A
man is held ‘guilty and certain punish-
ment is given under the Crimina] law
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at the same sitting but this position
arose because of the interpretation
given by the Privy Counci]

AN Hon. MEMBER: There is no
judicial trial.

SHRI GOPIKRISHNA VIJAIVAR-
GIYA: Much more than judicial trial.

Surr R. M. HAJARNAVIS: . ., .1
the I. M, Lal case. The Pay Commission
said: ‘This ought not to be allowed to
be prolonged, both these stages should
be combined into one’. But it was
decided in the other House: ‘No, the
position should be restored’. But in
answer to Mr. Gupta’s question, I
want to say that whatever procedure
is devised, the procedure that he read
out is not something which in terms
is prescribed by article 311(2) but
what is to be ensured, what anyone
whp considers the legality of the

action taken under article 311k2)
would see, is not whether those
various steps in terms are literally

complied with it but whether there
is genera] and substantia] compliahce
with article 311(2). Therefore, what
the procedure would be, even if arti-
cle 311(2) is not amended, whether
those steps may be recast is a ques-
tion which I am not bound to answer
because as I said, that procedure may
be modulated from time to time even
in an individua] case provided the
substantial provisions of article 311(2)
are not transgressed. If there iz a
judicia] review, then that judicial
review is only confined to the High

Court satisfying itself that article
311(2) is not infringed. The High
Court is not constituted into an

appeal court over the findings of the
disciplinary authority. Therefore, the
procedure in each case or in g class
of caseg can always be modulated
within the terms of article 311(2).

As regards Mr. Mani’s amendment,
1 did not refer to it in the earlier
stage because it appeared to me that
he has not graspel the actual dimen-
sions of the problem or nature of the
problem. I suggest to him that ‘be-

192 RS—6. !
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fore he presses this gsolution, he might
see how many cases arose under this
clause and whether it would be possi-
ble for any Attorney-General or half-
a-dozen Attorney-Generals to devote
their whole attention to consider this
matter. I thought it was so obvious
and though he chose to mention them,
I had ignored it.

Surr A, D. MANI: I would like fo
mention that some persons were dis-
missed from the External Affairs
Ministry under article 311. I am not
going into the question of {he dis-
missals. Those persong approached
jurists in Delhi and wanted their
protection. They wanted to know
whether this matter coulg be made
justiciable and al] the jurists said that
the clause in 311(2) was a retrograde
clause and that there should be some
methog of relaxation. Since we are
bringing up the matter again, it is all
right for the Minister to say that he
ignores this because he is not the
person affected but let him put him-
self in the posilion of a man who is
dismissed under this article. Tt is not
only dismissal, it is perhaps. branding
the man as a traitor. Now, is it nght
that the Government should do it
without the Attorney-Genera] giving
his opinion on the merits of the case.

AN Hon., MEMBER: How many
cases are there?

SHrT A, D. MANI: There ate only
4 or 5. ’

Surr R. M. HAJARNAVIS: Apart
from the External Affairs case, I
know personally that there are cases
which have arisen practically in every
Ministry and the fact that a person
in service is terminated from service
under this section, I do not think, can
be looked at like this. In a matter of
national safety, the question of cau-
tion comes in. The question of extra
caution comes in, Therefore, action
is taken but in spite of this I might
assure the hon, Member that these
caseg are scrutinised at the highest
level thoroughly. Every aspect of it

I 1
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[Shri R. M. Hajarnavis.]
is considered and no useful and loyal
Government servant need fear that
action will be taken against him un-
less the matter is considered ap the
highest level.

Tihe DEPUTY CHAIRMAN: Mr.
Ghosh, are you pressing your amend-
ment?

Sur1 NIREN GHOSH: In view of
the Minister’s reply I think it is
really meant as an abridgment of the
rights of the civil servants. I, there-
fore, press.

THE DEPUTY CHAIRMAN: The
question is: .. :

6. That at page 3, for clause 10,
the following be substituted, name-

ly:—

“10. In article 311 of the Cons-
titution, for clauses (2) and (3),
the following clauses shal] be
substituted, namely:—

‘(2) No such person as afore-
said shall be dismissed or re-
moved or reduced in rank until
he has been given a reasonable
opportunity of showing cause
against the action proposed to
be taken in regard to him:

Provided that this clause shall
not apply—

(2) where a person is dis-
missed or removed or veduced
in rank on the ground of con-
duct which has led to his
conviction on a criminal
charge;

(b) where an authority em-
powered to dismiss or remove
a person or top reduce him in
rank is satisfied that for some
reason, to be recorded by
that authority in writing, it
ig not reasonably practicable
to give to that person an
opportunity of showing cause,;
or
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(c) where the Presideng of
Governor, as the case may be,
is satisfied that in the interest
of the security of the State it
1Is not expedient to give t¢
that person such an oppor-
tunity.

(3) If any questicn arises
whether it is reasonablv practi-
cable to give to any person aw
opportunity of showing cause
under clause (2), the decisiom
thereon of the authovity em-
powered to dismiss or remove
such person or to reduce him in
rank, as the case may be, shalf
be final.’”

The motion was negatived.

Tae DEPUTY CHAIRMAN: The

guestion is:

7. “That at page 3, for lines 13 to

37, the following be substituted,
namely:—
‘(2) (i) No such person as

aforesaid shall be gismisseg or re-
moved or reduced in rank except
after an enquiry in which he has
been informed of the charges
against him and given a reason-
able opportunity of being heard
in respect of those charges

(ii) After such enquiry, if it is
proposed to impose on such per-
son any such pecnally, an appeal
shal] lie to the High Court. by
any such person

(i1i) In appeal, the High Court
may reverse or alter the penalty
or order further enquiry.

(iv) If such a person is under
suspension before the appeal is
filed in the High Court notwith-
standing anything stated in the
articles of the Constitution, the
High Court shal] not grant stay
of the order of suspension, during
the pendency of the said appeal.
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(v) Notwithstanding anything

contained in  the foregoing
provisions of article, a person
who is a member of a Civil

Service of the Union or an all-
India Service or a Civil Service of
a State or holds a Civil Post
under the Union or State,
can be dismissed or remov-
e€d or reduced in rank, by an
authority not subordinate to that,
by which he was appointed, with-
out an enquiry mentioneq in sub-
clause 2(i),—

(a) on the ground of conduct,
which has led to his conviction
on a criminal charge, or f

(b) where the President or
the Governor, as the case may
be, is satisfied that in the
interest of the security of the
State it is not expedient to hold
such an enquiry.’”

The motion was negatived.

Tae DEPUTY CHAIRMAN:
question is:

The

8. “That at page 3, }ines 20 an{ 21,
the words ‘but only on the basig of
the evidence adduced during such
enquiry’ be deleted.”

The motion was negatived.

TEHE DEPUTY CHAIRMAN:
Juestion is:

'The

10. “That at page 3, after iine 32,
the following be inserted, namely:—

‘Provideq further that the
President or the Governor, as the
case may be, before reaching a
conclusion in the matter ghall
consult the Attorney-General on
the case’.”

The motion was negatived. '

Tue DEPUTY CHAIRMAN: Mr.
Santhanam, are you pressing amend-
ment No. 13?

Surr K. SANTHANAM: I am not
pressing. N
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(Fifteenth Amdt.) Bill, 3792
1963

The DEPUTY CHAIRMAN: Has

he the leave of the House to with-
draw?

Hon, MEMBERS: No.

Tue DEPUTY CHAIRMAN: The

question is:

13. “That at page 3, lines 17 to 21,
the words ‘and where it is
proposed, after such inquiry, to
impose on him any such penally,
until he has been given a reason-
able opportunity of making repre-
sentation on the penalty proposed,
but only on the basis of the
evidence adduced during such in-
quiry’ be deleted.”

The motion was negatived.

Tue DEPUTY CHAIRMAN: The
question is:

“That clause 10 stand part of the
Bill.”

The House divided.

Tue DEPUTY CHAIRMAN: Ayes—
135; Noes—22,

AYES—135

Abid Ali, Shri,

Agrawal, Shri J. P.

Ahmad, Shri Syed,

Ammanna Raja, Shrimati C,
Anis Kidwai, Shrimati.
Anwar, Shri N. M,

Arora, Shri Arjun,

Asthana, Shri L. D.

Bansi Lal, Shri.

Barooah, Shri Lila Dhar,
Basu, Shri Santosh Kumar.
Bedavati Buragohain, Shrimati,
Bharathi, Shrimati K.
Bhargava, Shri M. P.
Chakradhar, Shri A.
Chatterji, Shri J, C.
Chaturvedi, Shri B. D.
Chauhan, Shri Nawab Singh
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Chavda, Shr1 K. S.

Dasgupta. Shri T. M.

Dass, Shri Mahabir,

Deb, Shri S, C,

Desai, Shri Suresh J,

Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.

Dikshit, Shri Umashankar.
Doogar, Shri R, S,

Dutt, Shri Krishan.

Ghose, Shri Surendra Mochan.
Ghosh, Shri Sudhir.

Gilbert, Shri A, C. DT
Gopalakrishnan, Shri R_- ’
Gupta, Shri Gurudev.
Gupta, Shri Maithilisharan.
Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakati, Shri R, N,
Kalelkar, Kakasaheb.
Karayalar, Shri S, C.
Karmarkar, Shri D. P.
Kasl.wai, Shri N. C,
Kathju, Shri P. N.
Kaushal, Shri J. N,
Keshvanand, Swami. .
Khan, Shri Akbar Ali

Khan, Shri Pir Mohammed, -
Krishna Chandra, Shri. e .
Krishnamachari, Shri V. T, .-
Kulkarni, Shri B, T.

Kumbha Ram, Shri.

Kurre, Shri Dayaldas.

Lakshmi N. Menon, Shrimati.
Lingam, Shri N. M.

Lohani, Shri I T

Mahesh Saran, Shri,

Mallik, Shri D. C,

Malviya, Shri Ratanlal Kishorifal
Mathen, Shri Joseph,

Maya Devi Chettry, Shrimati.
Mehta, Shri M. M.

Mishra, Shri S.

r

e
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Mishra. Shri S N.
Misra, Shri M.
Mitra, Shri P. C.
Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy.
Nafisu] Hasan, Shri,
Nandini Satpathy, Shrimati,
Nanjundaiya, Shri B. C.
Narasimha Rao, Dr. K L,
Neki Ram, Shri.
Pande, Shri C. D.
Pande, Shri T.
Panjhazari, Sardar Raghbir Singh,
Parmanand, Dr. Shrimati Seeta
Patel, Shri Maganbhai S,
Pathak, Shri G. S.
Patil, Shri P, S,
Patil, Shri Sonusing Dhansing.
Pattabiraman, Shri T. S.
Pillai, Shri J. S.
Punnaiah, Shri Kota
Rajagopalan, Shri G,
Ramaul, Shri Shiva Nand,
Ray, Dr. Nihar Ranjan.
Ray, Shri Ramprasanna.
Reddi, Shri J. C. Nagi
Reddy, Shri K. V.
Reddy, Shri N. Narotham.
Reddy, Shri N, Sri Rama.
Reddy, Shri S, Channa,
Rohatgi, Dr. Jawaharlal. r
Sadig Ali, Shri.
Sahai, Shri Ram.
Saksena, Shri Mohan Lal.
Samuel, Shri M. H.

Santhanam, Shri K,
Sapru, Shri P. N.

Saraogi, Shri Pannalal.
Sarwate, Shri V. V.
Satyacharan, Shri,
Satyanarayana, Shri M,
Savnekar, Shri Baba Saheb.
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Seeta Yudhvir, Shrimati.
Shah, Shri K. K.

Shah, Shri M. C,

Sharma, Shri L. Lalit Madhob.
Sharma, Shri Madho Ram.
Shetty, Shri B, P, Basappa.
Shukla, Shri M. P.

Siddhu, Dr. M, M. S.
Singh, Sardar Budh.
Singh, Dr. Gopal.

Singh, Shri Mohan.

Singh, Shri Santokh,

Singh, Shri Vijay.

Sinha, Shri B, K. P,
Sinha, Shri R. B.

Sinha, Shri R, P. N,

Sinha Dinkar, Prof. R, D.
Syed Mahmud, Shri.
Tankha, Pandit S. S, N.
Tapase, Shri G, D.

Tara Chand, Dr.

Tara Ramachandra Sathe, Shrimsti.

Tariq, Shri A, M.
Tayyebulla, Maulana M,
Tripathi, Shri H. V,

Uma Nehru, Shrimati.
Varma, Shri B, B,
Venkateswara Rao, Shri N.

Vijajvargiya, Shri Gopikrishna,

Wadia, Prof. A. R,
Warerkar, Shri B. V, (Mama).
Yajee, Shri Sheel Bhadra.

NOES—22

Annadurai, Shri C. N,
Chordia, Shri V. M,
Dave, Shri Rohit M.
Gaikwad, Shri B. K
Ghosh, Shri Niren,
Gupta, Shri Bhupesh,
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Gurupada Swamy, Shri M, S,
Jahanara Jaipal Singh, Shrimati,
Khandekar, Shri R. S.
Khobaragade, Shri B. D.
Kureel Urf, Talib, Shri P, L,
Lal, Prof. M. B.

Mani, Shri A. D,

Misra, Shri Lokanath,
Narasimham, Shri K. L.

Patel, Shri Dahyabhai V.
Reddy, Shri K. V. Raghunatha,
Singh, Shri J. K, P, Narayan,
Sinha, Shri Rajendra Pratap.
Solomon, Shri P. A,

Subba Rao, Dr. A,

Vajpayee, Shri A, B,

The motion was adopteq by a
majority of the tota] Membership of
the House and by a majority of not
less than two-thirds of the Members
present and voting.

Clouse 10 wag added to the Bill.

Clause 11—Amendment of uarticle
316

Tae DEPUTY CHAIRMAN: The
question is:

“That clause 11 stand part of
the Bill.”

The House divided.

Tar DEPUTY CHAIRMAN:
Ayes—149; Noes—3

AYES—149

Abid Ali, Shri.

Agrawal, Shri J. P.

Ahmad, Shri Syed.
Ammanna Raja, Shrimati C.
Anis Kidwai, Shrimati.
Anwar, Shri N, M.

Arora, Shri Arjun.
Asthana, Shri L. D.

Bansi Lal, Shri.

Barooah, Shri Lila Dhar,
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Basu, Shri Santosh Kumar.
Bedavati Buragohain, Shrimat:.
Bharathi, Shrimati K.
Bhargava, Shri M. P.
Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D,
Chauhan, Shri Nawab Singh.
Chavda, Shri K. S.

Chordia, Shri V. M.
Dasgupta, Shri T. M.

Dass Shri Mahabir,

Dave, Shri Rohit M.

Deb, Shri S. C,

Desai, Shri Suresh J.

Deveki Gopidas, Shrimati.
Dharam Prakash, Dr,

Dikshit, Shri Umashankar.
Doogar, Shri R. S.

Dutt Shri Krishan.

Ghose, Shr1 Surendra Mohan.
Ghosh, Shri Sudhir.

Gilbert, Shri A. C.
Gopalakrishnan, Shri R.
Gupta, Shr1 Bhupesh.

Gupta, Shri Gurudev,

Gupta, Shrii Maithilisharan.
Gurupada Swamy, Shri M. S.
Hath:, Shri Jaisukhlal.

Jahanara Jaipal Singh, Shrimati.

Jairamdas Daulatram, Shri.
Kakati, Shri R. N.
Kaleikar, Kakasaheb.
Karavalar, Shri S. C.
Karmarkar, Shri D P.
Kashwal, Shri N. C.
Kathju, Shri P. N.
Kaushal Shrn J. N.
Keshvanand, Swami

Khan, Shri Akbar Ali.
Khan, Shri Pir Mohammed,
Khandekar, Shri R. S.
Krishna Chandra, Shri. .
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Krishnamachari, Shri V. T.
Kulkarni, Shri B. T.

Kumbha Ram, Shri.

Kurre, Shri Dayaldas

Lakshmi N. Menon, Shrimati.
Lal, Prof. M. B.

Lingam, Shriy N. M.

Lohani, Shri 1. T.

Mahesh Saran, Shri,

Mallik, Shri D. C.

Malviya, Shri Ratanlal Kishorilal.
Mani, Shri A. D.

Mathen, Shri Joseph

Maya Devi Chetiry, Shrimati.
Mehta, Shri M. M.

Mishra, Shri S.

Mighra, Shri S. N,

Misra, Shri M.

Mitra, Shri P. C,

Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy.
Nafisul Hasan, Shri.

Nandini Satpathy, Shrimati.
Nanjundaiya, Shri B. C.
Narasimham, Shri K. L.
Narasimha Rao, Dr. K. L,
Neki Ram, Shri.

Pande, Shri C. D,

Pande, Shri T.

Panjhazari, Sardar Raghbir Singh.
Parmanand. Dr. Shrimati Seeta.
Patel, Shri Dahyabhai V.
Patel, Shri Maganbhai S
Pathak, Shri G. S.

Patil, Shri P. S,

Patil, Shri Sonusing Dhansing.
Pattabiraman, Shri T. S
Pillai, Shri J, S.

Punnaiah, Shri Kota.

Rajagopalan, Shn G
Ramaul, Shri Shiva Nand.
Ray, Dr. Nihar Ranjan,
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Ray, Shri Ramprasanna. Tariq, Shri A. M.
Reddi, Shri J. C. Nagi. Tayyebulla, Maulana M.
Reddy. Shri K. V. Tripathi, Shri H. V.
Reddy, Shri N. Narotham. Uma Nehru, Shrimati.
Reddy, Shri N. Sri Rama, Vajpayee, Shri A. B.

Rohatgi, Dr. Jawaharlal.
Sadiq Ali, Shri.

Venkateswara Rao, Shri N.

Reddy, Shri S. Channa. i Varma, Shri B. B,
|
| Vijaivargiya, Shri Gopikrishna.

Sahai, Shri Ram. Wadia, Prof. A, R.

Saksena, Shri Mohan Lal. Warerkar, Shri B. V. (Mama).
‘Samuel, Shri M. H. Yajee, Shri Sheel Bhadra.
Santhanam, Shri K.

Sapru, Shri P. N. . NOES—3
Saraogi, Shri Pannalal.

Sarwate, Shri V. V. Annadurai, Shri C. N,
Satyacharan, Shri. Khobaragade, Shri B. D,
‘Satyanarayana, Shri M. Reddy, Shri K. V. Raghunatha.
Savnekar, Shri Baba Saheb.

Seeta Yudhvir, Shrimati. The motion was adopted by a

] majority of the total membership of
Shah. Shri K. K. , the House and by a majority of not
Shah, Shri M, C. less than two-thirds of the Members

Sharma, Shri L. Lalit Madhob. present and voting.
Sharma, Shri Madho Ram.

Clause 11 was added to the Bill.
Shetty, Shri B. P. Basappa.

Shukla, Shri M. P. Clause 12—Amendment . of the

Siddhu, Dr. M. M. S. . Seventh Schedule.

Singh, Sardar Budh. '

Singh, Dr. Gopal, Tae DEPUTY CHAIRMAN: The
question is:

Singh, Shri Mohan.

Singh. Shri Santokh. “That clause 12 stanq part of the

Singh, Shri Vijay. Bill.”

Sinha, Shri B. K. P.

Sinha, Shri R. B, The House divided.

Sinka. Shri Rajendra Pratap Tue DEPUTY CHAIRMAN: Ayes—

Sinha, Shri R. P. N. 140; Noes—16. ~

Sinha Dinkar, Prof. R, D.

Solomon, Shri P. A. AYES—140

Subbz Rao, Dr. A. ’

Syed Mahmud, Shri. Abid Ali, Shri.

Tankha, Pandit S S, N. Agrawal Shri J. P.

Tapase, Shri G. D. Ahmad, Shri Syed.

Tara Chand, Dr. Ammanna Raja, Shrimati

Tara Ramachandra Sathe, Shrimati. Anis Kidwai, Shrimati.
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Anwar, Shri N, M.

Arora, Shri Arjun.

Asthana, Shri L. D.

Bansi Lal, Shri.

Barooah, Shri Lila Dhar.
Basu, Shri Santosh Kumar.
Bedavat: Buragohain, Shrimati.
Bharathi, Shrimati K.
Bhargava, Shri M. P.
Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D,
Chauhan, Shri Nawab Singh.
Chavda, Shri K. S.

Dasgupta, Shri T. M.

Dass, Shri Mahabir,

Deb, Shri S. C,.

Desai, Shri Suresh J.

Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.
Dikshit, Shri Umashankar.
Doogar, Shri R. S.

Dutt, Shri Krishan.

Ghose, Shri Surendra Mohan.
Ghosh, Shri Sudhir,

Gilbert, Shri A. C.
Gopalakrishnan, Shri R.

Gupta, Shri Gurudev,

Gupta, Shrir Maithilisharan.
Gurupada Swamy, Shri M. S.
Hathi, Shri Jaisukhlal.
Jahanarg Jaipal Singh, Shrimati.
Jairamdas Daulatram, Shri.
Kakati, Shri R. N,

Kalelkar, Kakasaheb.
Karayalar, Shri S. C.
Karmarkar, Shri D. P.
Kasliwal, Shri N, C.

Kathju, Shri P. N.

Kaushal, Shri J. N.
Keshvanand, Swami,

Khan, Shri Akbar Ali,
Khan, Shri Pir Mohammed,
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Khandekar, Shri R. S.
Krishna Chandra, Shri.
Krishnamachari, Shri V. T.
Kulkarni, Shri B. T.
Kumbha Ram, Shri.
Kurre, Shri Dayaldas.
Lakshmi N. Menon, Shrimati.
Lal, Prof. M. B.
Lingam, Shrii N, M.
Lohani, Shri 1. T.
Mahesh Saran, Shri,
Mallik, Shri D. C.
Malviya, Shri Ratanlal Kishorilal.
Mani, Shri A. D.
Mathen, Shri Joseph.
Maya Devi Chettry, Shrimati.
Mehta, Shri M. M.
Mishra, Shri S.
Mishra, Shri S. N,
Misra, Shri M.
Mitra, Shri P. C,
Mohammad, Chaudhary A.
Mohanty, Shri Dhananjoy.
Nafisul Hasan, Shri.
Nandini Satpathy, Shrimati.
Nanjundaiya, Shri B. C.
Narasimha Rao, Dr. K, L.
Neki Ram, Shri.
Pande, Shri C. D,
Pande, Shri T.
Panjhazari, Sardar Raghbir Singh.
Parmanand, Dr. Shrimati Seeta.
Patel, Shri Maganbhai S.
Pathak, Shri G. S.
Patil, Shri P. S,
Patil, Shri Sonusing Dhansing.
Pattabiraman, Shri T. S.
Pillai, Shri J, S.
Punnaiah, Shri Kota.
Rajagopalan, sShri G.
Ramaul, Shri Shiva Nand.
Ray, Dr. Nihar Ranjan,
Ray, Shri Ramprasanna.
Reddi, Shri J. C. Nagi.
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Reddy, Shri K. V.

Reddy, Shri N. Narotham.
Reddy, Shri N. Sri Rama,
Reddy, Shri S. Channa.
Rohatgi, Dr. Jawaharlal.

Sadiq Ali, Shri.

Sahai, Shri Ram,

Saksena, Shri Mohan Lal,
Samuel, Shri M. H.
Santhanam, Shri K.

Sapru, Shri P. N.

Saraogi, Shri Pannalal.
Sarwate, Shri V, V.
Satyacharan, Shri.
Satyanarayana, Shri M.
Savnekar, Shri Baba Saheb.
Seeta Yudhvir, Shrimati.
Shah, shri K. K.

hah, Shri M. C.

Sharma, Shri L. Lalit Madhob.
Sharma, Shri Madho Ram.
Shetty, Shri B. p. Basappa.
Shukla, Shri M. P.
Siddhu, Dr. M, M. S.
Singh, Sardar Budh.
Singh, Dr. Gopal.
Singh, Shri“'Mohan.
Singh, Shri Santokh,
Singh, Shri Vijay,
Sinha, Shri B. K. P.
Sinha, Shri R. B,
Sinha, Shri R. P. N.

Sinha Dinkar, Prof. R. D.
Syed Mahmud, Shri.

Tankha, Pandit S. S, N.
Tapase, Shri G. D.
Tara Chand, Dr,

Tara Ramachandra Sathe, Shrimati.

Tariq, Shri A. M.,
Tayyebulla, Maulana M.
Tripathi, Shri H. V. i .
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Uma Nehru, Shrimati.

Varma, Shri B. B,
Venkateswara Rao, Shri N.
Vijaivargiya, Shri Gopikrishna.
Wadia, Prof. A. R.

Warerkar, Shri B, V. (Mama).
Yajee, Shri Sheel Bhadra.

NOES—16

Annadurai, Shri C. N.
Chordia, Shri V. M.
Dave, Shri Rohit M.
Gaikwad, Shri B. K.
Ghosh, Shri Niren,
Gupta, Shri Bhupesh.
Khobaragade, Shri B. D.
Misra, Shri Lokanath.
Narasimham, Shri K. L.
Patel, Shri Dahyabhai V.
Reddy, Shri K. V. Raghunatha,
Singh, Shri J. K. P. Narayan.
Sinha, Shri Rajendra Pratap.
Solomon, Shri P. A.
Subba Rao, Dr A.
Vajpayee, Shri A. B.
The motion was adopteq by a
majority of the total membership of
the House and by a majority of not

less than two-thirds of the Members
present and voting.

Clause 12 was gdded to the Bill.

Tue DEPUTY CHAIRMAN: The
fuestion is:

“That clause 1, the Enacting
formula and the Title stand part of
the Bill.”

The House divided.

Tee DEPUTY CHAIRMAN: Ayes—
135; Noes—2. ..
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AYES—135

Abid Ali, Shri.

Agrawal Shri J. P. =
Ahmad, Shri Syed.
Ammanna Raja, Shrimati C.
Anis Kidwai, Shrimati.
Anwar, Shri N. M.

Arora, Shri Arjun.
Asthana, Shri L. D.

Bansi Lal, Shri.

‘Barooah, Shri Lila Dhar
"‘Basu, Shri Santosh Kumar.
Bedavati Buragohain, Shrimati
Bharathi, Shrimati K.
Bhargava, Shri M. P.
‘Chakradhar, Shri A.
Chatterji, Shri J. C.
Chaturvedi, Shri B. D. -
Chauhan, Shri Nawiab Singh.
Chavda, Shri K. S.
Dasgupta, Shri T. M.

Dass, Shri Mahabir.

Deb, Shri S. C.

Desai, Shri Suresh J.
Devaki Gopidas, Shrimati.
Dharam Prakash, Dr.
Dikshit, Shri Umashankar
Doogar, Shri R. S.

Dutt, Shri Krishan,

Ghose, Shri Surendra Mohan.
Ghosh, Shri Sudhir.
Gilbert, Shri A. C.
Gopalakrishnan, Shri R.
Gupta, Shri Gurudev.
Gupta, Shri Maithilisharan.
Hathi, Shri Jaisukhlal.
Jairamdas Daulatram, Shri.
Kakati, Shri R. N.
Kalelkar, Kakasaheb.
Karayalar, Shri S. C.
Karmarkar, Shri D. P
Kasliwal, Shri N. C.
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Kathju, Shri P. N.

Kaushal Shri J. N.
Keshvanand, Swami.

Khan, Shri Akbar Ali.

Khan, Shri Pir Mohammed.
Krishna Chandra, Shri.
Krishnamacha.’, Shri V. T.
Kulkarni, Shri B. T.
Kumbha Ram, Shri.

Kurre, Shri Dayaldas.
Lakshmi N. Menon, Shrimati.
Lingam, Shri N. M.

Lohani Shri I. T.

Mahesh Saran, Shri.

Mallik, Shri D. C.

Malviya, Shri Ratanlal Kishorilal
Mathen, Shri Joseph.

Maya Devi Chetty, Shrimati.
Mehta, Shri M. M.

Mishra, Shri S.

Mishra, Shri S, N.

Misra, Shri M.

Mitra, Shri P. C.
Mohammad, Chaudhary A.
Mohanty Shri Dhananjoy.
Nafisul Hasan, Shri.

Nandini Satpathy, Shrimati.
Nanjundaiya, Shri B. C.
Narasimha Rao, Dr. K. L
Neki Ram, Shri.

Pande, Shri C. D.

Pande, Shri T.

Panjhazari, Sardar Raghbir Singh
Parmanand, Dr. Shrimati Seeta,
Patel Shri Maganbhai S.
Pathak Shri G. S.

Patil, Shri P, S.

Patil, Shri Sonusing Dhansing.
Pattabiraman, Shri T. S.
Pillai, Shri J. S.

Punnaiah, Shri Kota.
Rajagopalan, Shri G.
Ramaul, Shri Shiva Nand.
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Ray, Dr. Nihar Ranjan,
Ray, Shri Ramprasanna.
Reddi, Shri J. C. Nagi.
Reddy, Shri K. V
Reddy, Shri N. Narotham.
Reddy, Shri N. Sri Rama.
Reddy, Shri S, Channa.
Rohatgi, Dr. Jawaharlal.
Sadiq Ali, Shri.
Sahai, Shri Ram.,
Saksena, Shri Mohan Lal.
Samuel, Shri M. H. .
‘Santhanam, Shri K.
Sapru, Shri P. N.
‘Saraogi, Shri Pannalal.
Sarwate, Shri V. V.
Satyacharan, Shri.
Satyanarayana, Shri M. '
Savnekar, Shri Baba Saheb. ‘
|
|

Seeta Yudhvir, Shrimati.
‘Shah, Shri K. K.
Shah, Shri M. C.
Sharma, Shri L. Lalit, Madhot
‘Sharma, Shri Madho Ram.
Shetty, Shri B. P. Basappa. ’
Shukla, Shri M. P.
Siddhu, Dr. M. M. S. .
Singh, Sardar Budh. ‘
Singh, Dr. Gopal 1
Singh, Shri Mohan. ‘
Singh. Shri Santokh,
Singh, Shri Vijay.
Sinha, Shri B. K. P,
Sinha, Shri R. B.
Sinha, Shri R. P. N. \
\
|
|
\
|

Sinha Dinkar Prof. R. D.
Syed Mahmud, Shri.
Tankha, Pandit S. S. N.
Tapase, Shri G. D.

Tara Chand, Dr.
Tara Ramachandra Sathe, Shrima#.
Tariq, Shri A. M, |
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Tayyebulla, Maulana M.
Tripathi, Shri H. V.

Uma Nehru, Shrimati.
Varma, Shri B. B.
Venkateswara Rao, Shri N.
Vijaivargiya, Shri Gopikrishna.
Wadia, Prof. A. R.

Warerkar, Shri B. V. (Mama)
Yajyee, Shri Sheel Bhadra

NOES—2.

Ghosh, Shri Niren
Khobaragade, Shri B. D.

The motion was adopted by =
majority of the total membership of
the House gnd by g majority of not
less than two-thirds of the Members
present and voting.

Clause 1, the Enacting Formula and
the itle were added to the Bill.

Surr R, M. HAJARNAVIS- Madam,
I move:

“That the Bill be passed”
The question was proposec

Sarr SANTOSH XKUMAR BASU:
Madam, at this final stage of the
consideration of this Bill T go not
desire to take much time of the
House. I find that the hon. Home
Minister has authorised the hon.
Minister of State in the Ministry of
Home Affairs to give a categorical
assurance that the age of 3 Judge will
be determined at the time of his
appomtment on such material as are
made available and after consultation
with the Judge himself who is going
to be appointed and that at no later
stage. will this determination of the
age be departed from unless the
Judge himself desires to reopen the
question. Madam, I consider that
this is a complete satisfaction of the
point which hag been raised by me
subject however, to the extent that
it fallg short of being embodied in the
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[Shri Santosh Kumar Basu.]
Constitution. So far as the merits of
the question are concerned it secures
in a complete manner the desired
objective of the amendment which I
had sponsored in the Select Com-
mittee.

4 pP.M.

After having said that, I would only
refer to another matter which has
arisen in the course of the discussion
at the instance of my hon. triend,
Mr. Bhupesh Gupta. He has drawn
attention to a Press report regarding
a resolution which is reported to
have been passed by the Bar Associa-
tion of the High Court in Calcutta. I
am not going to put up any defence
or any explanation of what the Law
Minister had saig or might not have
said. It is not necessary, nor is it
desirable that I should take wupon
myself that burden. The Law Winis-
ter may deal with it if an occasion
arises if he go chooses. I only dedire
to utilise this occasion for saying
that in the course of nearly half a
century of practice in the Calcutta
High Court I have come to entertain
a very high regard for the Judges in
that Court. In my eapacity as Chair-
man of the Centenary Committee of
the Bar Association of the High Court
in Calcutta in July last it fell to my
lot to pay, in my own humble way
a tribute to the sense of justice, fair-
ness anqd impartiality of the Judges
of the Calcutta High Court with
whom I had the honour of coming
into contact in my professional capa-
city. Ang if any aspersion even in a
remote manner is sought to be cast
by anyone upon their integrity or
impartiality ang their sense of fair-
ness to dispense justice without fear
or favour, I woulg certainly enter my
caveat. OQOur Constitution in arlicle
121 hag provided in a most
effective manner that no discussion
shall take place in Parliament with
regpect to the conduct of any Judge
of the Supreme Court or the High
Court in the discharge of his duties
except upon a motion presented and
addressed to the President praying for
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the removal of the Judge. Now we
have taken our oath of allegiance to
the Constitution and I am sure the hon.
Home Minister and the hon. Minister
of State will be the first persons fo
come forward and reiterate the:r
allegiance to this provision in the
Constitution. The honour and dignity
of the High Court will be at stake if
we depart even for a single moment
from the wholesome provisions of the
Constitution. I am glad to have had
this opportunity of reiterating my
greatest possible regard and esteem
for the hon. Judges of the Calcutta
High Court.

Surt BHUPESH GUPTA: Madam
Deputy Chairman, I also rise to asso-
ciate myself with the sentiments
expressed by Shri Santosh Kumar
Basu. Well, he may feel very deeply
about it because he is a Member of
the Bar Association and he has had
intimate first-hand knowledge of how
matters are handled at the Calcutta
Bar by the Bench and what sort of
people we have there as Judges in
Calcutta but I come not from the Bar
Association; formally I belong to the
Calcutta Bar Library which unfortun-
ately is still exclusive for barristers or
whatever they are called. Now, I
thinkl the Home Minister, i I may
say so, should take serious note of the
resolution which has been passed by
the Bar Association of Calcutta, one
of the outstanding Bar institutions in
our country, condemning the action
of the Law Minister and pointing »ut
that the Law Minister had gone out of
his way to violate the Constitut.on and
indulge in a discussion of the conduct
of three Judges of the High Court and
cast reflections on them. If that is the
resolution, well, I think the Home
Minister will be doing justice to him-
self, to his Government and to the
country and to the Bench if he would
cause a public apology to be izsued to
the Judges of the Calcutta High Court
in the name of the Government. We
do not apologise—I say Government—
because we have done nothing; on the
contrary we are defending the Calcutta
High Court in this matter. I say this
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thing in order only to emphasize how
sometimes even people who should be
particularly careful about not discus-
sing the conduct of the Judges in this
manner go astray and indulge in a dis-
cussion in order to meet certain oppo-
sition arguments. I could have under-
stood it if it had come from anyone of
us or from Members opposite who are
not on the Treasury Benches but
imagine this kind of indictment of
three Judges of the Calcutia Hi\gh
Court coming from the Law Min'ster
of the land. For the last 12 or 13
years I had been in Parliament but
never have I come across such state-
ments on the part of a Law Minister
indicting the Bench or the thyree
Judges of the High Court in this man-
ner. 1 leave it to the Government, to
the Prime Minister and to the Hoine
Minister to do what they think best
but the least that is expected of them
is a categorical public apology to fhe
Calcutta High Court and to the Judges
of the High Courl.

Madam, I think the entire Bill is
conceived 1n that wrong spirit aend
that is why Mr. Sen was emboldencd
to cast reflection in such a cavalier
manner because I think this Bill megrns
interference with the independence of
the judiciary. Imagine now how
their age will be determined. What-
ever you may say, the Secretaries will
determine the age. The age of the
Judges will not be determined by what
their own parents say or on the bhsis
of their matriculation certificates, nor
by what they say initially but ultimate-
ly by the Secretary of the Home
Ministry or of some other Ministry.
I do not think Shri Lal Bahadur
Shastri and others will have enough
time to sit with the papers relating to
the Judge's age. They will, in the
very nature of things, rely on the re-
ports that come from the States and
the notings given by their Secretaries.
Now, we are placing this question of
the age of the Judges in the hands of
those in the South Bil.ck Secretariat,
a thing that should never have been
done. I do not see as to why the
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Government should not accept our

suggestion for including it in their
warrant of appointment and excluding
the President from the picture.
Therefore, Madam, we have been
opposed to this thing and we regis-
tered our opposition in regard to this
matter. It is most unfortunate that
the judiciary is sought to be tampered
with in this manner; it is not tamper-
ing with particular cases but this is
an approach which is abhorrent when
we have the ideas of rule of law and
when we seek to enshrine the princi-
ple of the independence of judiciary
not only on the pages of our Constitu-
tion but in the, practice of our life.
We are opposed to this kind of thing.

And this 1s one of the constitutional
amendments perhaps in recent years
which has been opposed by the entire
Opposition. Let it be known; let it be
recorded that the entire Opposition
sitting here opposed it. Numerically
we may be small but if you take into
account the rcpresentation in the
counfry, we are not so small as we
look here in number. I wish, Madam
Deputy Chairman, that the Constitu-
tion had provided not for this half the
majority of the total membership and
two-thirds majority of Members
present and voting but they had pro-
vided, at least as far as the Lok Sabha
is concerned, that it should be reckoned
in terms of the electoral support of
the number of votes got. Then we
would have seen who is in the majo-
rity in this matter, I say that the
Government does not carry with it the
country’s majority in this matter. I
make bold to say that because we of
the Opposition not only numerically
together but collectively represent an
overwhelming bigger majority of ine
electorate than the Congress majority
here. And in this matter we also
know that many who sit on the Cong-
ress benches would like some other

arrangements and not this kind of
thing. They would not like this
interference, There speeches were

made by Congress Members which
showed that they would not like inter-
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ference with the judiciary mn this
manner, nor would they like article
311 to be amended in thal way.
Therefore, we oppose it.

One thing should be known in this
connection, That is why I put the
question by way of deciding the pro-
cedure of the department. It is clear
now from the reply the hon. Min‘ster
has given that the latest amendment
to article 311 (2) does not retain
exactly the old position. There has
been a change and this change is to
the detriment and prejudice of the
Government employees. Let it be
clearly understood from the replies
which he has given. I would expect
the Government employees to be under
no illusion. An attempt was made to
throw dust in the eyes of Members of
Parliament by indulging in legal
rigmarole and certain casuistry in
constitutional law. But when we put
the question: Did they consider that
it might stand by the procedure laid
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down under article 311 (2), the
answer was, well, something which
was not a categorical ‘Yes’ at all. On

the contrary what he said was socme-
thing in the nature of a ‘No’. There-
fore, this is also exposed. I do not
wish to say much on this subject.

As far as the other things are con-
cerned, even the Judges’ vacations are
interfered with under this measure.
Let the Judges decide their vacation.
Have we got our Home Ministry to
do everything? Cannot the Judges be
left alone to decide as to how they
should arrange their vacation? Are
they not a dependable lot in this
matter? Why should the Home Minri-
stry come in? Let it look after the
Home Ministry itself better than it is
looking after today. Let it look after
the South Block and the North Block
in a much Dbetier way than looking
after the High Courts. They would be
do'ng a better job of it. Therefore,
ag you know, essentially and on all
fundamentals we are opposed to this
measure, The entire Opposition is
opposcd to this measure. Therefore,
the Government should remember the
fact that by the strength of the'r majo-
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rity undoubtedly, they have passed
this measure, but here is a Constitu-
tion amending Bill which has evoked
unanimous opposition and resistance
on the part of the entire Opposition in
the counfry, in this House and the
other House. I see Mr. Lal Bahadur
Shastri ‘s nodding his head, but I do
nct know whether in approbation or
disapprobation of what I am saying.
But I hope that he appreciates what
I am saying. Now, that the Bill is
going to be passed—we shall vote
again against it—by the look of the
majority, a threatening majority, I
wonld request him to pemermbey what
we have said and the Members of the
Opposition over the Constitution
amending Bill which he could have
easily avoided but did not avold, so
that in future when he formulates the
rules and regulations he will bear all
this in mind. Again, I would appeal
to him to tender an apology to the
Calcutta High Court Judges for the
action of his colleague, Mr, Asoke
Kumar Sen.

st go o ara‘&u),/./ TR,
diggm & gags 1 o5 fadguw war-
TIE 3, FETAITF § A 3 ey &
gaf=d § | alaam & gfaq S @ar e
FT § 9R) {o9 yor d@fqam § dem
& q1 @ § 9g e F wig aen §
ferszr srgTa 7 aeT A & | & | gy
Fga o dfaar 1€ gur Y awg & [srad
FAY et 9T F1 gamaw qE (&ar s
FHAT | FEEFAT 987 T F{qgrT
genifyd g atfgd | fae sa4T g -
Fa1 fafaate &), wdley g, Suy ann
F A9 § HT IAT T

AT F TIFT § AT AT § I
I A HIEY FgT AT I G | ATAT KIS
T gar Fw F {q9d ag g day
g1 {7 srawfesr amanfas § gtady
FAT ATET & TG F18 wogt arq Fgf
&1 & miY a% a8 7Er wWm o0 (%
gilw F1E AT gE FE F 71 F¥ 39K
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# ea< 391 {61 1 @1 & | OF A9
9o AT A% FTH F 991 § a1 g
dqe ATA aF 1 TE) FL qFAT ! S
Fgr$ 7% 2 a1 § & e ant ad qerd
q€ 7 glaumd QAT & faw &Y agdy § )
fee agl weisy =g AR S
IR & AT F FTEF & qa99
# o {Fa1 1 @Y 3, SES (90 #g
e 787 | W7 AR 99 AL AV
gftz a% |, q IJFT TG FT & |
Tga & % iy matss =g & s
F¥ 391 T AT AT AR T G ARF
IT UTEAT F FIAT H7 S g7 a7 |
3® #1714 0g & (% g afaaw ¥ oz 31
goeE & fau &3 gWr W@

qF ¥ wigs AMT F oA ATA
93 (R) FEmmA F AR H RS F
s § | FEE SN A 59
dwedT  H mEd F A QU g
fop, Tz oAt S ¥ I YT A,
IAFT  FEET RO, HGAWT AT | AR
qUHT G F G g€ FT 4 @S AT
F1 FETT F 939 FT QA T ATG | FEET
FHATET ¥ A & 914 1HART FH
FTAT TG FR] SF §3A H 9w A
geFT fear a1 @1 3 | g St g 1
ez & {Faru & (We a7 gmams
SR (U A TR ST PO
FATT AT & FAAT &1 FL & ¢ ST
ol gfam zeealaaee a foore
ot & forg & faer & (& 299 709
fedtom & Fas frre (@@ 0 & X
2y e fediwq & aa% (e e
T § | T SRR F T AFA FT AT WA
3 99 ¥ g wglwdt g1 T wEdT @
g AR a3 a8 wweg 99 § ¥ fea
WX 2 7 T 99 W F1FST FIA H
fer GitaT AT T W@ e ¢ A9e adq
AT FATG JF+3 & ARAL U TIT TEEF
afaw FRTA F AT AT ARAT @

Y § AR ¥ 9T {99 gy g%ar &
AFT gAMWW AR FAE A F
FATHET & GHA TG FT F1S TEAT

g/

Surr K, SANTHANAM: They
have got.

st go dfo FAqAY :  FlauTT qY
AR HAT FE FT HIGL AT E |

Surt K. SANTHANAM: No appeal.
Stage of enquiry.

st o aYo AWGA : WIFA F A
za & fra ® af A wa araer 1 6T
¥ vg a9 3, UE ¥ A § (¥ 9% 4g
st faadr aifed, 98 a1 9 &7
& w1 @Y &, 9% § wfiw FEA1 § WK
ST S N qE Fad &AM FTAT
uF & afed el § W g
Surr K. SANTHANAM: May I point

to my friend that once a man is pun-
ished under clause 4 and clause 3, he

has got a forma] right of appeal to the
higher authorities? That is the point.

Suri A. B. VAJPAYEE: If the right
is there, then why is this amendmoen.?
You want to take out something Irom
the right that has been given to the
Central Government employees.

ggrr K. SANTHANAM: To redu-e
the delay.

sft go dto atwamy ¢ 2fEd, ¥W
fada & f w9 Faanfea #1AFA §
fAFEY & ATk § e 3T AT A9
a1 ag 3T TAI A &, FAA
A & (AT W 7g @) ¥ TG0 AT
% o dag waw & 43w AW A
frrr i waanfeal 7 feafw &1 &
Nx q@ ¥ ATAT TG F IS § ¥
ZE%T 7 ug & (% S 7 a
Faar{wdi #1 @veqor fear @ | AHT
F 1§ fray FATTE AY 7 frewrer faur W
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51 fagte g1 M iy ;a7 i garfora
T FT QU FH! A 230 [0\ qg =
& faarg & i o7 2o oW Qidr g2
S @ ot F a A, T oF
fagty 2feq aft gmr =nfgxr | afew
weEAaR Faw FAAET 7oA g
QF FIFET F fgars sra g1 a1 agar
F I g1a1 ¢ {F FAG 1 AHIA F
fear sw@T € 1 AT gAR UF FigAc
fafreex it strar €1 W@ &, 98 sefwr 3w
& foe Jarx § wTT 399 s&dveT fear
FET QI | &Y AT F0T F——FA=iRA
F fau s W= wiAm & fqo o )
T JOF § AR FT 1A *F, & T
& AT FY qigAar s faatfg £
F | oz FaATAr ¥ Ao F fgws
F FE FT ATEGAT HT RO FT JOHT
A A0 R g fF dew
FAAME ¥ qrafag [ & ¥
g IFF ANzAl & (g FAr iy
a7 i & weeTT & faaqreor ¥ awr &
TRA 7 oft BAEA § FEwR fEHar g
T & IS WFET F qgAq AL F-
&Y BT FAART T § ST SearE ¥
AT §—Ag FAAT T TTHL FLAT 1L,
WSETETR K1 AT AT 978 Ig A9HA
& FI FW TET g-afq ¥ wradr T
& St ST FY g a1 9w fag ot
Ly Wt F iRy w1 gAw fwar
S0 @ | deE A1y ¥ e
#1 gfafFa == a8 & | FE Tar
et AT arfga a1 i g7 weera
& fEars Fe7 Faw W1 FBT GHd W
FET FHACET F1 AT 98 qHF A
grr fF St g mush-ETa ¥ oSS
HITHR-ET W 47 3% 7 f5a1 97 |WrE,
T I GGG | T OF
favias F1 @9 F1 9T 79 §, 7K qg
ATEA Fq FAT & A AR z9%0 fq3%
AT TF Tg G971 & Uar famae & ar
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TEY FE T AFAT W TG AATAT
UST-TH WS F OF 95T F IqCH
STt Fg FET & IAY 2F Ae@Fr Ay ¢feE
FriT g fr afgar @ ggma ©gg 2@
2 Fy FAATQ W OF AT qFE X
farr = F9 ST, SR wEAU F1 AT I
gte faar 5 . 1 K 3w a8 (e
Tt (% ZATE TR & g1 FH AEA A
HER AdY fFar q41 99§ TAN
Y€ TEHA Tt AT IIT FT FALTATL F
fARmrTor & 9™ 9T wigaE 7 OOEr
I foRaT & 7Y IAFT =Ty T A HFE
FI T FLQT § U AT HHIT F5-
=Trien o 437 @Y, 3 e & (A7 3w
T g, I F fmg oy S T8 & WY
FF1T ATET T JATGHT & AT AG AIA
AT ¥ I¥ O FU A g,
qE™ al g@F 0w § I AT

Surr ROMIT M DAVE (Gujarat)
Madam, 1t 13 unfortunate that n
spite of the unanmimous opposition of
all the Opposition parties 1n the
House and also the advice of those
suppotting the ruling party, people
who are competent to express their
opinion and give advice to the Gov-
ernment 1n this matter, the Govern-
ment has thought 1t fit to press on
with this amendment and put 1t on
the Statute Book We are opposing
this Bil] because of our apprehension
that the independent judiciary in the
country 1s to be affected and 15 to
come under at least the indirect
pressure of the executive In case
al] these various provisions are placed
on the Statute Book, it 1s possible
that the executive might exercise
self-restraint, might always consult
the Chief Justice of India 1n all
matters concerning the judiciary and
might accept his advice as a matter
of course But even 1if this restraint
1s exercised by the executive, as has
been expressed that it will exercise,
the fact remains that a new equa-
tion between the executive and the
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judiciary is being attethpted and that
equation is not desirable from the
point of view of maintaining and
strengthening the democratic set-up
in the country. The suspicion of those
who are coming to the view that there
is a certain amount of impatience on
the part of the executive about the
role which the independent judiciary
is playing in our country at the present
moment is strengthened by the unfor-
tunate remark of the hon. Law Mini-
ster regarding the conduct of the three
Judges of the Calcutta High Court.
It may be just inadvertence, it may
be just a slip of the tongue. Bul the
entire approach seems to be in that
direction of getting more and more
impatient with the role of the judi-
ciary and even the status of the judi-
ciary which are prescribed in the
‘Constitution, It is because of these
apprehensions that we gre examining,
rather critically, any attempt made by
the Government—though right in the
Constitutional law of the land—to use
the provision, if so desired, as an in-
direct pressure on the judiciary.
Therfore, now that this Bill is likely
to be enacted in a short time, it is
desirable that the executive should
revise its opinion regarding the role
of the judiciary. And whatever may
be the philosophy that might be actu-
ating our judiciary to take and give
decisions from time to time, we would
be extremely careful to see that we do
not impose the will of the executive
on that of the judiciary in one part
or another.

The second part of this Bill is also
equally undesirable and the argument
that has been put forward to the
effect that all the rights of the civil
servants are safeguarded even under
the new provision seems to be uncon-
wvincing. There was a definite gap
contemplated in the Constitution bet-
ween the fixing of guilt and the award-
ing of punishment and this gap and
the procedure relating to this gap are
now being removed and abridged. It
is here that a certain amount of safe-
guard was provided to that clause
whereby employees in our country
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who had been denied a certain normal
access to the judiciary were getting
their grievances redressed. Because of
this fact, the compensatory provision
which was written after much consi-
deration in the Constitution acteq as
a special safeguard and now that safe-
guard is sought to be removed, there
is an apprehension in the minds not
only of the civil servants in the country
but also in the minds of those who =are
interested in the trade union activities
and their relationship, that some justice
is being denied to these civil servants,
In the face of the unanimous voice of
those who are interested in trade union
activities, it would have been much
better if more thought had been given
to this question of the safeguard pro-
vided for the civil servants in our
Constitution and the hasty amendment
had not been brought forward.

Madam, at this stage, all that we
can say is that the Bill is unfortunate
and we will have to oppose it.

Tue DEPUTY CHAIRMAN: The
Minister.

PATEL
Madam, please allow me

" Surr DAHYABHAI V.
(Gujarat):
one minute,
for this

It was a sad

country

day

Several. Hon, MEMBERS: No, no.

SHRI DAHYABHAI V.
PATEL: . when the majority
party started tinkering with the sacred
Constitution that was framed in this
country with the goodwill of all par-
ties, by a national government form-
ed by all parties, not only the party
that worked for the independence of
this country. Although large-hearted-
ness was shown by the majority party,
under the guidance of the Father

of the Nation who was alive
at  that time, in taking every-
body into confidence and

then framing a Constitution, which

' would remain alive, which would safe.

guard human liberty and human dig-
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nity for all time, it was a sad day
when the majority party started
tinkering with it anqg began making
amendments, one after another, then,
and since then, and this is but one
such more amendment added to it. 1
will not repeat the argument that my
friends of the Opposition have advanc-
ed here, but the fact remains that
every single Member of the Opposi-
tion is against this measure, and I am
sure many in the Congress Party would
like to act like us

Hon. MEMBERS: No, no.

Surt DAHYABHAI V. PATEL: ...
but for the whip. Loud voices do not
alter facts. There are some people at
least who have yet a conscience and
are willing to listen to us. We all
know it. Madam, I do not know what
prompted Government to do this, Was
it because the House, not formally but
informally, at least all Opposition
Parties, opposed the contemplated
amendment or opposed the feeler that
was sent out, of combining the office
of the Attorney-General and the office
of the Law Minister? Is it in return
for that we are getting this measure:
I am not yet able to think of any other
reason, But how can the confidence
of the country be maintained if the
Constitution is to be tinkered with like
this at every stage? The assurance
that the advice of the judiciary will be
taken is not convincing when Govern-
ment does not take the advice of the
judiciary in matters that o not suit
them, There was a certain matter
concerning a Minister and certain
money transactions, which has been
referred to in this House again and
again, ang on which the Prime Mini-
ster said that he would take the advice
of the judiciary. Has the advice of
the judiciary been taken? If so,
what is the advice? Persistent rum-
ours are that adverse opinion of the
judiciary has been received, but it is
concealed from this House. So, how
can this House have confidence in
aessurances of this type? How ecan
the impartiality of the judiciary be
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maintajined when such types of sub-
tle pressures are worked from all
gides? It is for this reason that we
all oppose this measure,

Tug MINISTER or HOME AF-
FAIRS (SHrI LalL BazHADUR): Madam,
I did not want to intervene in
the debate, but as Shri Bhupesh
Gupta and also, in a way, Shri Basu,
have mentioned something about the
independence of the judiciary and
what the attitude of the executive
should be towards them, I thought I
should say a few words I need not
repeat that judiciary is an important
and vital part of democracy and that
its independence and integrity has to
be fully maintained, It is the judi-
ciary which evokes the general confi-
dence of the people; it is the judi-
ciary which can express its indepen-
dent views on the action of the exe-
cutive or on the actions of the Gov-
ernment, and if there will be no
agency, no independent agency im
the country, which can freely criticise
the actions of the Government, it
will undoubtedly reduce the confi-
dence of the people in democracy and
in the democratic form of Govern-
ment. We, therefore, consider it
absolutely essential that there should
be an independent judiciary if demo-
cracy has really to succeed. We have,
during the last 14-15 years, by our
actions, completely shown that we
have full faith in our High Courts
and the Supreme Court, and I can
assure the House that we consider it

as an important objective of our
Constitution and of all our actions,
and we do hope that no doubis or
suspicions will ever arise in that

regard, As my colleague has said, T
have myself suggested it and given
a categorical assurance to this House
that insofar as the age cf the Judges
is concerned, the exe .tive will have
almost a secondary role to play. The
question now really arises as to what
will happen in future. And in regard
to future we have decided that it
will be for the person who would be
appointed as Judge to give his age
before he is actually appointed, and
once that age has been accepted, if
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there is any doubt, it wil be cleared
up with the person concerned him-
self, and once the age given by that
person is recorded, it would be final
for the Government unless he him-
self raises it at a later date. Then, of
course, the Government, as proposed
in this Bill, will decide finally in
the matter.

In regard to the age of the SupﬂLme
Court Judges, my colleague and I,
we both, consulted among ourselves,
and as he has said, we do hope that
no eventuality will arise when a
legislation will have to be made in
accordance with the provision made
in this Bill. Unless it becomes abso-
lutely essential, we do not propose to
make any law on the subject, and I
have no doubt that there will never
arise any dispute on the question of
age between the Government, and
the Judge who will be appointed to
the Supreme Court. In all these
matters it has also to be remembered
that it is the Chief Justice of India
who will be advising, in each and
every case, to the Government, and
the opinion of the Chief Justice of
India will be more or less or general-
ly always acceptable to Government.
It is not a new matter; in the appoint-
ment of all the Judges of the High
Court there has been no exception,
except for one, in which a decision
was taken against the wishes of the
Chief Justice of India. Even in the
matter of the age of the various
Judges, in which some dispute had
arisen, I had made it a rule to refer
each and every case to the Chief
Justice of India, and only very
recently, in three or four cases, the
Chief Justice left it to me to decide
the matter, but I again requested him,
sent him back the papers suggesting
that T would only like to go by his
advice and I should be grateful if he
would look into those cases. He was
good enough to do that, and I have
hundred per cent. agreed with his
views. Therefore, I would like again
to mention to this House and to
beseech the House to completely dis-
pel the idea that there will be any
kind of conflict or dispute between
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the judiciary and the executive, and

if there is, it would be a bad day for
us, and I have no doubt that both
the judiciary and the executive, in
all important matters, except of
course judicial pronouncements, etc.
which is the exclusive concern of the
judiciary, in all administrative mat-
ters, we will pull together and will
work in unison and in co-operation.

As regards article 311, Madam, I
am extremely sorry it has created
some confusion. Of course, it is a
well known fact that delays take
place in the disposal of cases, but I
might make it clear to Mr. Vajpayee—
he is somewhat mistaken—that this
is applicable to all classes of servants,
whether Clasg 1, Clasg II, Class III or
Class IV. It is not meant only for
Class III and Class IV services, and
I remember one or two important
cases of I.C.S. officers, who prolonged
the consideration of their represen-
tations because the provision of issu-
ing of two notices was there. So
there was the general feeling, that
we should not have the second notice,

the provision of the second notice
being there, On the one hand
Vajpayeeji always complains against

the Government that there are delays
in the disposal of cases, but when it

comes to taking some action to
remove it, Vajpayeeji criticises the
Government and says that, well

something is being done against the
interest of the workers or the emp-
loyees.

Anyhow, Madam, we had almost
stopped thinking over it. But the
last Pay Commission considered this
matter and recommended that this
provision of giving the second notice
should be given up and shruld be
dropped. When the Pay Commission
made that recommendation, and as
the House is aware, for some time we
did differ on certain matters with
the recommendations of the Pay
Commission, but later on the Cabinet
decided that we would accept each
and every recommendation of the
Pay Commission, and we did so.
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Therefore, we decided that in this
case also we should accept the recom-
mendations of the Pay Commission,
and we came forward with the
amendment of the Constitution with
the help of this motion, Madam,
which is before the House.

However, when we came up with
the Bill there were lot of representa-
tions, especially representations from

employees’ unions and  associations.
They also approached the Select
Committee. The Select Committee

cons:dered over the matter and decid-
ed to make an important amendment.
I shall not go into that Dbecause it
will take the time of the House. The
Select Committee agreed and the
Government also accepted.

Then remained the second part of it
in which the second notice has to be
issued. And may I inform Mr.
Bhupesh Gupta as well as Shri
Vajpayeeji that it was the Members
of Parliament belonging to the party
of Shri Bhupesh Gupta who proposed
this amendment? I mean, actually
the language was, more or less, draft-
ed by the Law Minister in accord-
ance with the wishes expressed by
those Members. And the other Mem-
bers of the Opposition Parties also
said that it was all right. I do agree
that it does not make much difference.
Our purpose has not been served We
accepted that amendment and the
Law Minister actually drafted the
armendment sitting in the I.ok Sabha,
and it has gone through. I myself
do not feel wholly satisfied with
it, yet it is now there, and I have
absolutely no doubt that practically
the same position, as it was before,
continues. It is more or less status
quo. To create any kind of feeling
amongst the employees or the workers
that some change has been made
which will go against the interest of
the workers would be wholly un-
justified. And, therefore, T would
beg of Shri Bhupesh Gupta and Shri
Vajpayeeii and Mr. Dave to consider
this matter carefully. They should
not run away with certain ideas
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which they prepossess in their minds
or they have perhaps somehow got
it here. In regard to the employees
the position is that if we can avoid
delay we will try to avoid it. The
only amendment which has been
made is when the notice is given.
Then they will have to give their
explanation on the basis of the evi-
dence already adduced. They cannot
furnish fresh evidence, and as far
as the practical question goes, even
before more or less the explanations
were given on the evidence furnished
already by the employees. So even
in that, from a practical point ot
view, no difference has been made.
Purely from a technical and legal
point this is the only difference
which the hon Members will find in

that clause of this Bill. 1 would,
therefore, suggest that no  hurried
decision should be taken in this

regard, and as has been proposed, it
should be accepted.

Madam, I need not go into the
general matters which were raised
by Shri Vajpayeeji. I am surprised
that s0 much should have been said
about corruption when it is not very
relevant. It is not a question of
corruption, This matter really per-
tains to delay. It is true that delays
in various fields lead to corruption.
But here it is not exactly corruption
which is in our minds. We came up
with this proposal with a view to
removing the delay so that it causes
less inconvenience to the employees
as well as to the Government. It
will be much betfer that the case is
not left hanging and it is decided one
way or the other. I do not think that
in what the Prime Minister has done
recently in regard to a case concern-
ing his own colleague, anything
further could be done. An absolutely
fair decision has been taken by the
Prime Minister, a very bold, cour-
ageous action, and I have no doubt
that the House fully endorse what
the Prime Minister has done.

THE DEPUTY CHAIRMAN: The
question is:
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Dol i oS W ooglas ol

-k Laly Wy =il e RTo)
ol ol 2 I 5 leoghe &
-2 U 5l K Jeogie
Wk, ga oOhd > e gleoghe

dp Ao oS Luligee Uy ) #
S p oMo e
e Kol -2 U gd LS
- By @ Sy o efe
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T e e e’ @ &
uF arq FEAl e g A faw
wfrar & faar 3 o 5w ¥ gfqgm
F gequd 2l g | &fgae d A
fradT g st AT fafad qqed
F i gu £, 37 wx 3% faw & wfka
FETAAT gram € | 5% fom & 2w grew
& 1% ASE FTATE | |

Tue DEPUTY CHAIRMAN: Please

sit down.

|
[The hon. Member then left the
Chamber.]

Tue DEPUTY CHAIRMAN: The
quastion is:
“That the Bill be passed.”

The House divided ’

Tue DEPUTY CHAIRMAN:
136; Noes—20.

Ayes

AYES — 136

Abid Ali, Shri
Agrawal, Shri J. P.
Ahmad, Shri Syed
Ammanna Raja, Shrimati C,
Anis Kidwai, Shrimati.

[ ] Hindi translation. |
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Shah, Shri K. K.
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NOES — 20

Annadurai, Shri C. N
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Singh, Shri J. K. P, Narayan.
Singh, Shri Kamta,

Sinha, Shri Rajendra Pratap.
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I

The motion was adopted b,l/ a
majority of the total membership of
the House and by a majority of not
less than two-thirds of the Members
present and voting. !

THE CONSTITUTION (SIXTEENTH
AMENDMENT) BILL, 1963

|

Tre MINISTER or STATE IN THE
MINISTRY or HOME AFFAIRS
(SHrRt R. M. Harsarnavis): Madam,
I beg to move:

“That the Bill further to amend
the Constitution of India, as passed
by the Lok Sabha, be taken into
consideration.”

Madam, written in  golden letters
are the rights of freedom guaranteed
to the citizens of this country and
the first right is under article 19(1)
that all citizens shall have the right
to freedom of speech and expression.
This right is guaranteed and protect-
ed by the State which came into
being on the 26th of January, 1950
and at the head of the document
which recorded the compact of the
people of India are these words: “WE,
THE PEOPLE OF INDIA, having
solemnly resolved to constitute India
into a SOVEREIGN DEMOCRATIC
REPUBLIC”. Now, what constitutes

|
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the base of this national entity which
came into being on 26th January,
1950 is the solemn resolve which is
contained in the words that the
people of India constitute a sovereign
democratic republic. That is the
founi-head of the power of all the
institutions which  function in this
country. All those, therefore, who
enjoy the rights which this State
grants and protects, must, in return,
pledge themselves to respect the
sovereignty and the democracy and
the republican character of the
State. It therefore follows that the
right of freedom of speech and
expression is conditioned upon the
acceptance of democracy, sovereignty
and integrity of this country, Who-
ever casts doubts upon the sovereign-
ty of this country, whoever is pre-
pared to surrender or barter the
integrity of this country is out of the
compact. Therefore, under no pretext
whatsoever, any citizen of this
couniry is entitled to contend that
the right guaranteed to him under
article 19(1) of freedom of speech
and expression includes right to
cast any kind of doubt upon the
sovereignty of this country or to
demand that the integrity of this
country should be broken. Now,
therefore, even without an amend-
ment to clause (2) of article 19, I,
speaking for myself, would have had
no doubt that it would be regarded
as a gross abuse of the power or
the right of freedom and expression
that a person would bring into doubt,
bring into controversy the sovereignty
of this country and also would
demand a division of this country. I
know there is article 368 in the
Constitution which permits the
structure to be changed by the will
of the people but that does not per-
mit sovereignty to be questioned,
nor does it permit the integrity to
be divided but in order that there
should be mno doubt in any one’s
mind, it is now being proposed that
clause (2) should be amended so as
to include that the right of freedom
of speech and expression does not
extend {o questioning the integrity
and savereignty of India and Parliae



