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the premium will also be assessed and
nothing can be said now. We may
think of a certain area but the theatre
of operation may be somewhere else,
With the fast flying that we now have,
it may happen anywhere in India. I
do not want to occupy more of the
time of the House,

It has been said that compensation
should not be used up in hospitalisa-
tion and treatment; I think Dr, Seeta
Parmanand raised that point, I may
point out that the Employees State 1n-
surance Scheme separately vrovides
for it and that Act is being extended
to various kinds of employment, for
all the coal mines and so on,

Sir, ¥ do not want to take any more
time and I conclude by saying that I
am glad this Bill has met with the
approval of every section of ‘he House
and I hope it will be accepted by the
House.

Tug VICE-CHAIRMAN (SHr1 M, P.
BHARGAVA): The question is:

“That the Bill to impose on em-
ployers a liability to pay compensa-
tion to workmen sustaining personal
injuries and to provide for the in-
surance of employers against such
liability, as passed by the Lok Sabha,
be taken into consideration.”

The motion was adopted.

Tue VICE-CHAIRMAN (SHrr M. P.
Buarcava): We shall now take up
the clause by clause consideration of
the Bill.

Clauses 2 to 24 and the Schedule

were added to the Bill,

Clause 1, the Enacting Formula and
the Title were added to the Bill.

Sarr C. R, PATTABHI RAMAN:
Sir, I move:

“That the Bill be passed.”

The guestion wis put and the motion
was adopted.
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REPORT OF THE SELECT
COMMITTEE ON THE MAJOR PURT
TRUSTS BILL, 1963

Surr SANTOSH KUMAR BASU
(West Bengal): Mr. Vice-Chairman,

with your permission I beg
to  present the Report of
the Select Committee on the

Bill to make provision for the consti-
tution of port authorities for certain
major ports in India and to vest the
administration, control and wmanage-
ment of such ports in such authorities
and for matters connected therewith.

MOTION RE. A JUDGMENT OF
SUPREME COURT AND CONTI-
NUED DETENTION OF PERSONS
UNDER THE DEFENCE OF
INDIA ACT, 1962 AND THE
RULES MADE THEREUNDER,

Tue VICE-CHAIRMAN (SeHrr M. P.
Bnarcava): There are two more
minutes to go before it is 3 o’clock,
but if the House has no objecticn I
can ask Shri Bhupesh Gupta to move
his motion.

Severar Hon. MEMBERS: Yes.

Sart  BHUPESH GUPTA  (West
Bengal): Mr. Vice-Chairman, I beg to
move the motion standing in nyy name
in today’s list of Business, namely:

“That the continued detenticn of
persons under the Defence of India
Act, 1962, and the Rules made there-
under in the context of the judg-
ment delivered by the Supreme
Court on the 2nd September, 1963
in the case Makhan Singh Tarsikka
and Others versus the State of Pun-
jab and Others, be taken into consi-
deration.”

Hon, Members will remember that
four months ago, on May 10th, I rose
to speak on detention without trial,
under the Defence of India Act and
the Defence of India Rules, in this
House. It is refreshing to note that
the Law Minister now calls the deten-
tion laws a drastic measure, 1 was
then fortified by the opinions given
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by the eminent jurists of the country,
the former Atterney-General Shri M.
€. Setalvad and others. In the four
months that have passed since 1 spoke
here last, we have once again known
how eternal vigilance must always be
the price of liberty. May I to-day Sir,
with your permission, express our
great gratitude and profound admira-
tion for the great service that Mr,
Setalvad and other jurists have ren-
dered to the cause of the Constitution,
1o the cause of liberty, to the cause of
the defence of the Fundamental Rights
and to the cause cf the dignity of the
nation which is engaged in a serious
endevour and struggle for establish-
ing the rule of law on gecure and in-
vincible democratic foundations,

Many of us will have gone in our
t#ime but the service which Mr.
Setalvad and others have rendered
will ring round the corridors of
history.

3 rp.m,
[Tue DepuTy CHAIRMAN in the Chair.]

We are proud we have such an in-
trepid man in our midst today. I was
reminded in this connection of the
great service Pandit Motilal Nehru
rendered to the countrv when in this
very premises some, many, years ago
in unfree India he spoke out in his
eloquent and forceful voice against
the security laws and the preventive
detention laws. May I ask the hon,
Minister in this connection, iz it enough
to have a statue of Pandit Motilal
Nehru in the precincts of Parliament
or must we go by the traditions which
that valiant son of India had estab-
lished for us to carry forward? How-
ever, when I stood before this House
on the subject and made my submis-
sion before the hon. House, I said that
the law that we have enacted, the pro-
visions of the Defence of India Act
authorising the detention, in violation
of the fundamenta]l law of the land,
namely, the Fundamental Rights con-
tained in Part III of our Constitution,
was one which—I1 then submitted in
all humility—we as Members of Par-
liament had no competence and power
to pass. We had no power 1o pass
such a law in disregard of the manda-

A Judgment of Supreme [ 19 SEP. 1963 ]

of persons under the
Defence of India Act,
1962

tory provisions of the Constitution. At
that time I appealed to the House to
rectify the great mistake we had com-
mitted in enacting the measure in de-"
fiance of the Constitution, perhaps un-
wittingly. If the detention law is bad,
invalid, unconstitutional, the fact that
the detenus’s remedy in a court of
law is temporarily suspended during
the emergency does not make a bad
law good, an invalid law valid and an
unconstitutional law constitutional. If
a theft is committed in your house, the
crime remains even if the police sta-
tion is closed for accepting or enter-
taining the complaint on that account.
The theft remains. Here in Parlia-
ment we are mainly concerned with
the basic questions namely (i) whe-
ther Parliament has the power to
make any law which is inconsistent
with articles 14, 21 and 22 of the Con-
stitution and (ii) whether the relevant
provisions of the Defence of India Act
and the Defence of India Rules are
valid, Madam Deputy Chairman, we'
must seek answers to these questions
in the light of the Supreme Court
judgment today. When I say judg-
ment, I mainly rely on the majority
judgment and not merely on the mino-
rity judgment though every jurist and
constitutional lawyer knows that
minority judgments are also very im-
portant. The other day, even the
Home Minister in connection with
another case, that of Mr. Pratap Singh
Kairon, was copiously quoting from
the minority judgment. We cannot
blow hot and cold, I hope, When I
raised these basic issues during the
last session, the hon. Shri Lal Bahadur
was pleased to say—here I am quoting
from the proceedings:—

“We will certainly wait for the
opinion of the Supreme Court and
as was said just now by Mr. Basu,
the opinion of the Supreme Cotrt
will have its own weight on the
Government”

He continued:
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“We will have to accépt the views
of the Supreme Court, and, if neces-
sary, make modifications.”

1 have quoted from the statemént

made in this House by the former
Home Minister. Hon. Members will
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have noted that the former Home
Minister was rightly attaching great
importance to the opinion of the Sup-
reme Court and was assuring the
House and the country that such opi-
nion will be given its due weight and
respect, May I ask the hon. Members
of the Government whether they are
living up to the assurance that was
given by the Home Minister and are
giving due weight and respect to the
clearly defined and expressed opinion
of the Supreme Court in the matter
under consideration. Everybody will
agree with the Home Minister that no
responsible government can do other-
wige than show the utmost regard
and respect to the opinion of the
highest court of the land, Without
this, there cannot be any rule of law.
We have now before us the opinion of
the Supreme Court given in the judg-
ment in the case of Makhan Singh
Tarsikka and Others versus the State
of Punjab and Others, and I have,
Madam Deputy Chairman, got a certi-
fied copy of the judgment for the
benefit of ourselves in this House.
Indeed, the judgement has shifted the
whole matter once again back to
Parliament for the law makers to
apply their minds and do what is
called for in the situation very
urgently and we must not stand on

false prestige much less indulge in
pettifoggery. We are the supreme
Parliament of the country. We are

politicians; we are statesmen; may of
us here perhaps are politicians, lea-
ders of public opinion. When the Sup-
reme Court has called upon us to ful-
fil our function and responsibility, it
is our duty to do se in all seriousness
and sclemnity, The situation undoubt-
edly is serious for any pettifoggery
or legal casuistry to be indulged in
by some people, Today I stand here
under the sublime light of ‘he Sup-
reme Court judgment just as on the
previous occasion I came here but-
tressed by the opinion of legal lumina-
ries of the country and I would appeal
to the hon. Members to rise to the
occasion and bring their great collec-
tive wisdom to bear upon this subject
in full measure. Let it not be said
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by the generations, that would follow
us that we allowed petty narrow poli-
tical considerations to guide us in a
matter of fundamental importance for
the Constitution of the country, not
only for the present but also for the
future. Hon, Members know that
there were two main issues before the
Supreme Court in the above-mention-
ed detention appeals preferred by the
detenus, namely, (i) whether there is
any remedy for a citizen for enforcing
the fundamental rights in a court of
law during the emergency, and (ii),
what is the effect of article 359 on the

- Presidential Order, whether an order

under aticle 359 can suspend the
Fundamental Rights enshrined in arti-
cles 14, 21 and 27 of the Constitution
or does it merely suspend the remedy?
Does the Presidential Order issued
under article 359 widen the powers
of Parliament to make laws in
violation of the Fundamental Rights
contained in Part III of the Consti-
tution? Does it widen the powers
of the executive Ministers to pass
a law again in violation of the
Fundamental Rights? These are vital
basic questions today and a clear,
categorical answer must be found in
terms of democracy and of our Con-
stitution, As far as the first issue,
namely, the remedy of moving the
courts, is concerned, the majority
judgment of the Supreme Court has
held that during the emergency the
remedy is barred. The minority
judgment, however holds that de-
tentions are illegal and the remedy
under section 491 of the Criminal
Procedure Code 1s not barred. I
proceed on the basis of the majority
judgment and with respect also for
the minority judgement. But we are
not here primarily concerned with
what right a detenu has got or has
not got in a court of law, We are
immediately, Madam Deputy Chair-
man, concerned here with the more
basic question whether we have the
power to pass such a law and whe-
ther the Constitution has given us
such a power, We are concerned with
whether a law is valid and should
continue on the Statue Book eor not.
I hope the Law Minister and the
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Home Minister will not seek to cloud
the issue in regard to this question.
Before I pass on to the other subject
under discussion, I should like the
Minister to say why the Government
did not seek the opinion of ithe Sup-
reme Court under article 143 of the
Constitution as to the constitutional
validity or otherwise of the main
provisions of the Defence of India
Act and the Defence of India Rules.
*On many previous occasions, when
such issues arose, the Government
sought the opinion of the Supreme
Court by reference by the President
40 the Supreme Court, In {fact,
article 143 of our Constitution is in-
tended for such occasions. The fact
that the Government did not seek the
opinion of the Supreme Court under
article 143 in regard to this issue
shows that it was afraid that such an
opinion might hold the law as unten-
able or unconstitutional. That is
why it fought shy of using article
143,

The second point I would like to
mention in this connection is why the
Attorney-General is not summoned
here to t~11 urs frankly whether he
would advise us to have such a law on
the Statute Book. Let him come here
and advise ug with arguments how we
€an have such a 1aw which is patently
unconstitutional, 1 should like, how-
ever, to invite the attention of the
House in this matter to what the At-
torney-General said before the Sup-
reme Court when he was appearing for
the Government of India. He said be-
fore the Supreme Court that the law
was bad In fact even the Law Min-
ister speaking in the other House said
that the law was bad and what he
<aid, I think, is worth recalling to-
day in this House. I think he said
that only an insane person would say
that such a provision wag in accord-
ance with the Constitution. I do not
want to spend time in reading the en-
tire quotation, Madam, I understand
that the presiding Judge of the Sup-
reme Court, Mr. Justice Gajendra-
gadkar, made a striking observation
that unconstitutionality was writ large
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on the face of the Defence of Indie
Act.

4886

Now, let me come to the judgment
of the Supreme Court and the declara-
tion of the law on this subject. That
is important. Right at the beginning,
Madam Deputy Chairman, I woulq lik
to say in all solemnity and with aH
firmnesg in this House that both the
majority and the minority Judges—
kndly note both the majority and the
minority Judges—are of the opinion
that the Act has been passed in dis-
regard of the Constitution. May I,
Madam Deputy Chairman, quote what
the majority judgment says in this
respect?

“Parliament has chosen to pass the
Act under challenge and has disre-
garded the Constitutional provisions
of articles 14 and 22.”

This is the clear opinion of the
majority judgment and no amount of
legal casuistry will unsay what has
been said by the Judges in the Sup-
reme Court.

Now, let me come to the pronounce-
ment of the majority judgment with
regard to article 359 and the Presi-
dential Order thereunder. Having
pointed out that article 358, with which
we are not concerned here, suspends
article 19 with which again we are not
concerned and the abrogation is com-
plete the ‘majority judgment says . . .

Tue MINISTER or STATE IN THE
MINISTRY or HOME AFFAIRS
(Surt R. M. HaJarNavis): Will the

hon. Member indicate which paragraph
he is quoting from and which page?

Sprt BHUPESH GUPTA: I shall
deal with everything. Wait a minute,
You are buttressed by the Law Min-
ister by your side; consult him. Hav-
ing pointed that out, the majority
judgment says in regard to article
359—1I ghall never be dishonest to the
Housz; I have been here for twelve
years and
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Diwan CHAMAN LALL (Punjab):
Mr. Bhupesh Gupta has not under-
stood the point raised by the Minister
of State. What he wants to know is
which page and which paragraph the
hon. Member is quoting from. Surely
he is within his rights in demanding

that, Please give him the page and
the paragraph.
Surt BHUPESH GUPTA: He has

got the judgment. It will take time,
Mr. Chaman Lall, you don’t under-
stand. (Interruptions,) All right; I
will give it if he says that he has not
found it and if he has not found it
what is he there for as Home Minister?-
We are only a small Party, they are
a big Government and you mean to
say that I have to find out the para-
graphg for him here.

Drwan CHAMAN LALL: Surely,
it is the right of an hon. Member to
demand the page and paragraph he is
quoting from.

Sart BHUPESH GUPTA: But it is
a reflection on the Government that
the Government does not know to find
out the paragraph.

Drwan CHAMAN LALL: It is a
very wrong thing on my hon. friend’s
part. My hon, friend is demanding the
page and the paragraph. Why can’t
ke give the page and the paragraph?

Surt BHUPESH GUPTA: We shall
give the page and the paragraph. It ig
from the judgment that I have quot-
ed. Does he challenge it?

Diwan CHAMAN LAILL:
give them.

Sert BHUPESH GUPTA: You are
enly taking my time, Now, I realise.
Everything wil] be given, page and
paragraph.

Tre DEPUTY CHAIRMAN: When
you have quoted from the judgment,
please give him the page. And you
are quoting from the judgment.

Then

Surt BHUPESH GUPTA: All right;
1 will give everything, because I find
that the Home Ministry did not have
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time to find out the paragraph and the:
pages. I will help ‘my friends in the
Home Ministry. Now, this is what the
majority judgment said in regard te
article 359 with which we are now
concerned. Here, Madam  Deputy
Chairman, I have got a certified copy
of the judgment. Must it be attested
here? I can pass on the judgment to
the Home Ministry. I would now. . .

THE MINISTER or LAW (SHm
A. K. SEN): Madam, I am not at all
contesting the authenticity of thg
judgment. Even if the hon. Member
reads out from an ordinary copy I
would have accepted it. But as a
matter of curiosity can I ask from
where he got that seal?

Surr BHUPESH GUPTA: I wouid
invite your attention to page 11, para-
graph 2. It is page 11 in this copy. T
do not know, Madam, whether you
have got a copy. Kindly refer to it,
but I do not know whether it is in
the same order, this page marking in

your copy. This is what has been
said:

“Article 359, on the other hand,

does not purport expressly to sus-

pend any of the fundamental rights.
It authorises the President to issue
an order declaring that the right to
move any court for the enforcement
of such of the rights in Part III as
may be mentioned in the order and
al] proceedings pending in any court
for the enforcement of the rights
so mentioned shall remain suspend-
ed for the period during which the
Proclamation is in force or for such
shorter period as may be gpecified
in the order. What the Presidential
Order purports to do by virtue of
the power conferred on the Presi-
dent by Article 359(1) is to bar the
remedy of the citizens to move any
court for the enforcement of the
specified rights. The rights are not
expressly suspended, but the citizen
is deprived of his right to move any
court for their enforcement. That
is one important distinction bet-
ween the provisions of Article 358
and Article 359(1).”
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Article 358 suspends the right it-
gelf; with that we are not concerned
for the present. Then on page 12 in
the last paragraph jt goes pn to gay:
“It would be noticed that the
Presidential Order cannot widen the
authority of the legislatures or the
executive; it merely suspends the
right to move any court to obtain a
relief on the ground that the rights
conferred by Part III have been con-
fravened if the said rights are speci-
fied in the Order.”

This is now the law of the land. This
ig the pronouncement of the Supreme
Court with regard to the scope of
article 359. The judgment goes on to
fay in the same paragraph:

“The inevitable consequeﬁce of
this position is that as soon as the
Order ceases to be operative, the
infringement of the rights made
either by the legislative enactment
or by executive action can perhaps
be challenged by a citizen in a court
of law and the game may have to be
tried on the merits on the basis that
the rights alleged to have been in-
fringed were in operation even qur-
ing the pendency of the Presidential
Order, If at the expiration of the
Presidential Order, Parliament pas-
ses any legislation to protect ex-
ecutive action taken during the
pendency of the Presidential Order
and afford indemnity to the execu-
tive in that behalf, the validity and

the effect of such [egislative action
may have te be carefully scrutinis-
ed.”

Here is the effect of this thing. What
follows from this is stated here; the
invitable consequence of what you are
doing. After a time when this emer-
gency is gone, a citizen can go to the
court, the detenus can go to the court,
and ask for damages and then you
wil] not be entitled to come here for
passing a law to indemnify the wrong
act done. For the Constitution says
that an indemnity law can only be
passed in regard to acts done under
martial law. Emergency is not mar-
tial ]aw. This hag given us a warning,
We are grateful to the Supreme Court
for pointing this out in time because
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they have landed themselves in a
situation when they will come for-
ward some day and ask for money to
pay dameages. Let the Minister say
that should such a situation qrise in
fuiiture they shall not call upon Patlia-
ment to sanction moneys but shall pay
from out of their pockets or from other
sources but not from the Government
exchequer.

SHrt A, B. VAJPAYEE (Uttar Pra-
desh): From others’ pockets?
Surr BHUPESH GUPTA: I do not

know, whatever it is., I know the
damages will be so heavy that the
Ministers with their earnings, visi-

ble and invisible, will not be in a po-
sition to meet the claim and pay the
damages. This is the position. I
would like to say we are indeed very
gratefu] again to the Supreme Court.
Kindly take note of this warning,
consider it in all seriousness, keeping
mn view the future situation that
might arise once the emergency is
gone.

Now, let me invite the attention of
hon. Members to the opinions and le-
ga! findings in the minority judg-
ment. The entire judgment is there.
I wil] read out portions from it, Here
the minority judgment is very im-
portant. I would ask the House fo
reflect over the opinions and the legal
findings in the minority judgment.
What the minority Judges say in the
beginning, I should point out. Here
they say:-

“It is, therefore, a clear case of
Parliament making a law in direct
infringement of the relevant provi-
sions of Art. 22 of the Constitu-
tion, and, therefore, the law so made
is void under the said Article.”

The minority position is that,

Then, again, I should like to point
out another place in the minority
judgment. That is also relevani and
important in this connection:-

“It is, therefore, manifest that if
the Act and the rules framed there-
under infringed the provisions of
Act. 22 (4) and (5) of the Cons-
titution, they would be ab initio
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void; they would be still born law
and any detention made thereunder
would be an iilegal detention.”

Then, I should like to point out an-
other thing from the minority judg-
ment:-

“Where they intended to suspend
the right, they expressly said so,
and where they, intended only to
suspend the remedy, they stated
s0.”

That is to say, where the Constitution-
makers have intended only to sus-
pend the remedy, they have stated so.
It says:—

‘We cannot, therefore, accept this
contention.’

It means the contention of the Gov-
ernment,

Then, again, the minority judgment
says: —

“It is contended that when reme-
dy is suspended in respect of in-
fringement of  Art. 22, the right
thereunder also falls with it.”

This, of course, the minority
ment could not accept at all

judg-

Then, 1 shall invite your - attention
to another observation of the mino-
rity Judge. This is what he says:—

“This does not preclude the
High Court to release the detenus in
exercisec of its power under S. 491
of the Code of Criminal Procedure.”

This is what the minority judgment
says, viz., the law is invalid and ille-
gal and the detenus should be set
free. Such is the position.

Then, the minority judgment has
made a very significant remark which
has a bearing on what we are dis-
cussing here for our guidance, 1 be-
lieve on the face of it:—

“I cannot for a moment attribute
to the august body, the Parliament,
the intention to make solemnly void
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laws. It may have made the pre-
sent impunged Act bona fide think-
ing that it is sanctioned by the pro-
visions of the Constitution. What-
ever it may be, the result is, we have
now a void Act on the statute book
and under that Act the appellants
before us have been detained ille-
gally. To use the felicitous language
of Lord Atkin, in the country
‘amid the clash of arms, the laws
are not silent; they may be changed
but they speak the same language in
war as in peace” The tendency fe
jgnore the rule of law is contagious,
and, if our Parliament, which wun-
wittingly made a void law, not only
allows it to remain on the statute
book, but also permits it to be ad-
ministered by the executive, the
contagion may gpread to the people,
and the habit of lawlessness, like
other habits, dieg hard. Though it
is not my province, I venture +te
suggest, if I may, that the Act caa
be amended in conformity with our
Constitution without it losing its
effectiveness.”

This is what the minority judgment
has said and this is addressed to us.
That is why I have read out at some
length.

I need not say any more on the
minority judgment. It is quite clear
that according to the minority judg-
ment, the law is illegal ang the deten-
tion is illegal. The following points
would clearly emerge from what I
have stated about the two judg-
ments—minority and majority judg-
ments—given by the Supreme Court.
What are those poinis? Firstly, none
has said, neither the Attorney-Gene-
ral appearing for the Government of
India in the Supreme Court nor the
Supreme Court, that the impunged
provision of the Defence of India Act
is valid. I mention this because Me.
Lal Bahadur Shastri speaking in this
House said. Tt has already been read
out. I am guoting from Mr. Lal
Bahadur Shastri’s speech:—

“We hadq then and even now con-
sulted the Law Ministry and they
hold the opinion that when article
359(1) provided for suspensicn of
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enforcement of this right, it ipso
facto, suspends the rights themselv-
es for the duration of the emer-
gency.”

Neither the majority nor the mino-
rity judgment has said this. The
Supreme Court has categorically and
clearly rejected this statement of the
Home Minister in this House, namely,
according to him, after consulting the
Law Min stry the rights were also
ipso facto suspended with the remedy.
Will the Home Mnister now apoligise
on behalf of the Government to the
nation and Parliament for having said
such a thing which is not sustained
either by the Supreme Court nor even
maintained by the Attorney-General,
Mr. Daphtary, when he appeared be-
fore the Supreme Court?

Then, I should like to point out,
secondly, that nothing  dore here-
under is valid or constitutional. Both
the majority and minority judgments
are agreed that the law does not com-
ply with aritcles 14 and 22 of the
Constitution, The IL.aw Minister seems
10 be agitated. I can understand his
being agitated. .

Thirdly, all the Judges are agreed
that if the Act contravenes Funda-
mental Rights and the law is bad,
then the detention under the Act is
equally illegal. This is agreement
among the Judges. Consider this
seriously from the point of view of
what the Judges have said. The mino-
rity judgment has gone a step further
and held it in positive {erms that the
Defence of India Act is ultra vires
the Constitution and the detentions
are illegal. Of coure, the majority
judgment has Thesitated to declare
what the minority has said. Inciden-
tally I would invile the attention of
the House to the fact that despite the
assurances of Shri Lal Bahadur Shas-
tri that the opinion of the Supreme
Court would be sought on the ques-
tion of constitutional validity and
otherwise of the law, the Attorney-

General appearing for the Govern-
ment, under instructions from the
Government of India, first conceded

548 R.5.—b5.
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before the Supreme Court that the
unconstitutional and then
surprisingly asked the Supreme Court
that it need not pronounce an opinion
an this question. It ig a strange thing.
The Supreme Court was there. It
was the task of the Attorney-General
of India to ask the Supreme Court:
“What is your opinion? Do you think
the law is valld or invalid? FranXxly
tell us in your judgment If you think
it is invalid, we shall bow to the
Supreme Court and translate it into
an amendment of the law.” But the
Supreme Court was prevented from
doing so,

TrE DEPUTY CHAIRMAN: I think
you should now wind up., You have
taken more than half an hour now.
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Surt BHUPESH GUPTA: 1 am
finishing, After all, having denied the
remedy, the learned Judges thought
that such an avoidance in the present
case would be a wise one. No extra-
ordinary wisdom is, however, needed
for Parliament or the executive to
understand what the judgment means.
The judgment means what it says. It
says: Before Emergency Parliament
did not have the power to make laws
in contravention of the Constitution,
of Fundamental Rights, Article 13
prohibits it, During the emergency,
Parliament’s powers are not widened
by article 359. Even an insane man—
I am quoting the Law Minister—can -
see if powers are not widened, the
law cannot be valid. Where was the

"power for us to pass such a law then?

I wou'd put it before the Houce for
hon, Members to consider. If Parlia-
ment d'sregarded the Constitution,

_how can people respect the law en-
'acted by Parliament?
'clearest warning contained in

This is the
both
the majority and the minoritv iud--
ments. and the majority judgment has
pointed to the need for vigilance of
public opinion. We are the reprecen-
tatives of the people. It is our duty,
solemn and sacred duty to exercise in
an impartial and ohiective man»er
that vigilance to which we have beren
summoned by the highest Court in
the country.
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Madam Deputy Chairman, I should
like to anticipate the Law Minister’s
argument that will close my constitu-
tional point. Al] that the Law Min-
ister can now say is this that the
majority Judges of the Supreme Court
have been successfully prevented from
pronouncing in so many words that
the law was invalid anqg they have
only assumed in favour of the dete-
nus that the fundamental rights are
theoretically alive because the remedy
is temporarily suspended. Theoreti-
cal aleveness of the law ig not in ques-
tion even by the majority. Laws are
alive, rights are alive, The question
is whether we have to take into
account and see that the law passed
here is in conformity with the consti-
tutional rights and obligations. But
the majority Judges have not accept-
ed the Government's contention—I
would ask the Law Minister to note—
that the right itself is suspended once
the remedy is suspended. Justice
Subba Rao has given  convincing
reasons when he rejecteq the conten-
tion. Article 359 or the Presidential
Order does not, I repeat does not
widen the powers of Parliament. If
that is so, as the judgment says, where
from does Parliament get the power
to make the law under discussion,
that is, the Defence of India Act and
the Rules, authorising detention? This
is tha question for the consideration
of the House in a dispassionate man-
ner.

Madam Deputy Chairman, I think
I have spoken enough. I have spoken
at length on constitutional points, be-
ecause I want the country to discuss
the whole thing not in a partisan spirit
not with past grudges, not in a temper
of superiority or of anger but in spirit
of the Constitution, We are to defend
the Constitution. Here on the floor
of the House we take the formal oath
to the Constitution, and it is our
bounded duty, when the Constitution
1s challenged in this cavalier manner
by this Government with such an en-
actment as this, it is the task of Par-
Hament to rise above anything else
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and to see that the Constitution is
defended by the collective efforts of
Members of this side and that side.
If my contention is wrong, it should
go. If what I have said 1s pight and
the Judges have said is right, what is
needed is (1) revocation of the Presi-
dential proclamation; (2) the amend-
ment of the Defence of India Act in
order to bring :t in line with the
Constitution; and (3) the immediata
release f all those who are detained
under this illegal law. It is a matter
of profound shame that tfoday in a
democratic system, as we call our
Parliamentary System, and headed by
Pandit Jawaharlal Nehru we have so
many men, political leaders and mem.
bers of the State Legislatures, politi-
cal workers of various leading Parties,
workers of not only the Communist
Party but Mr. Fernandez of the Socia-
list Party, and women workers,
Madam Deputy Chairman, are held in
captivity and in custody under a law
which according to the findings of the
Supreme Court is untenable, patently

unconstitutional, derogatory to the
Constitution—what language the
Judges have chosen, that is for the

Judges to decide. Today after this
judgment we should not try to take
shelter under the fact that the majo-
rity has not said it in so many words,.
that it is ultra vires the Constitution.
But they have said that you have en-
acted it in disregard of the Constitu-
tion. They have said that the law that
we have passed violates the funda--
mental rights,

Madam Deputy Chairman before I’
sit I would appeal to the Government
to reconsider the whole matter not
only on constitutional grounds but
also on moral and political grounds,
because we have so many people,
more than 400 people, still under
detention, some of them for nearly a
year. Friends of India wonder here
and also in other countries as to how
it is that the Government which is
headed by Pandit Jawaharlal Nehru
hag come to such a position that it hag
to hold so many people in custody, i
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detention without trial and that tco
under an illegal law. French papers
and London papers including the
“Manchester Guardian” gave wide
publicity to the scandal created by
continuing this illegal, unconstitu-~
tional, patently invalid measure, It
does not do honour and .credit to our
«country.

Tae DEPUTY CHAIRMAN:
amust finish now.,

You

Surr BHUPESH GUPTA: I say save
the country from dishonour. As far
as the detenus are concerned, I
«wtemand their release. But here I am
standing not in a court of law but in
4the forum of Parliament after the
guidance from the Supreme Court,
lawyers, jurists and Judges, in order
40 impress upon the Government so
that they set the wrong right and
@also undue the mischief that is done
by holding so many people in deten-
tion.

Tee DEPUTY CHAIRMAN: You
should wind up now.
Sarr BHUPESH GUPTA.: Thank

you very much, I do not wish to say
anything much. 1 would appeal to
the Prime Minister finally and the
Home Minister who has come today
to view this matter in the larger pers-
pective keeping in view constitutional
considerations, political considerations
and moral considerations and find
their way to ordering the immediate
release of all detenus, political dete-
nus and others, who are held in ille-
gal detention, because the law is ille-
gal, the rule is illegal, the order is
illegal. Let us not certify illegality,
unconstitutionality, and allow the exe-
cutive to get away, to run away with
the fundamentals of our constitutional
principles, dignity and honour of the
eountry. Thank you,

The question was proposed.
Smrr ABDUL: GHANI  (Punjab):
Madam, I beg to move:

‘““That at the end of the Motion,
the following be added, namely:—

'and having considered the
same, this House recommends to

- .State
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the Government to review the
position anqg take necessary

"

action’.
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The question was proposed.

T MINISTER oF LAW (SHrI A.
K. SEN): Madam, I am sorry that I
have to address a little early because
I .have to repiy to the motion for refer-
ence to a Joint Select Commitiece on
the Constitution (Seventeenth)
Amendment Bill in the other House
presently. But as this is a matter on
which certainly the Law Minister
wras, and legitimately, drawn into the
rdiscussion, I thought 1 might say a
‘Yew words ang leave the rest to be
.said by my colleague, the Minister of
in the Ministry of Home
_Affairs—though he was with us until
the other day, I still consider him a3
part of our Ministry.

1 appreciate the rather high pitch
of emotion to which the hon. Member,
Mr. Bhupesh Gupta, worked himself
up and also the feeling of indignation
which he expressed at the detention of
some persons particularly in the State
from which he comes. But we are
not concerned, at least T am not con-
cerned, with the propriety or legiti-
macy or justification of the detention
of thege people, excepting indirectly
What I am concerned with: and what
T want to answer is tle argument thal
the Defence of India Rules, Rules 3
and 30(a) are void and that we con-

- ceded before the Supreme Counr
~through the Attorney Genera
~that they were void. In my submis-
-sion, Madam Deputy Chairman, this
is unfortunately not a correct quota-
tion of what the Attorney Genera'
-said in court and what we said here
Mr. Bhupesh Gupta quoted the lasi
Home Minister, Shri Lal Bahadur.

“He quoted him very correctly when he
said that the Home Ministry was ad
wised by the Law Ministrv that during
the currency of the Proclamatior
under article 359(1), the rights as arc
specified in the Proclamation remair
suspended during the period of tht
Froaglamation. That was the advice

e e =



4899 A Judgment of Supreme [ RAJYA SABHA ]

Court and continued
detention

[Shri A. K. Sen.]

we tendered. Well, that advice
would not have been necessary nor
would article 359(1) be necessary nor
would any such suspension of any
of the rights in Chapter III be neces-
sary if during an emergency all the
laws were in conformity with the
fundamental rights. I mean, why sus-
pend rights, why take powers under
the Constitution to suspend rights?

It the Constitution contemplates that
even during an emergency all the laws
must conform with the fundamental
rights, article 359 would have been
unnecessary and such an opinion that
during the period of the Proclama-
tion

Sur1 BHUPESH GUPTA: This is
not the point. Article 13 gives a
mandate to Parliament as to what
kind of law it can pass and under the
Proclamation of Emergency, to some
extent, the fetters are removed and
that is done under article 358 and
under no other article in that Chapter.

Surr A. K. SEN: 1 appreciate that
argument. That is exactly the argu-
ment which has not been accepted,
and we do not accept the validity of
that argument either because, as I
said, that article 359 specifically con-
templates laws being passed during
an emergency, which may be incon-
sistent with the fundamental righis
mentioned in Part III. If they werc
not there, then article 359 would be
unnecessary. The power to suspend
remedies for the enforcement of righis
was taken Dbecause it was foreseen
that during an emergency laws had
to be passed which might not be
strictly in accordance with the funda-
mental rights in Part I1II. Take a very
simple illustration, Madam. Enemy
forces are coming in. Parts are possi-
bly occupied by the advance forces or
are apprehended to be occupied very
soon and we might have to make
arrangements straightway for evacua-
ting the people, for billeting the
soldiers in several people’s houses, for
requisitioning properties and for even
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destroying private property not to
give access to the enemy forces to
places which we want to deny them,
like burning of crops and other re-
sources which keep up the sinews of
war. Now, during an emergeuncy,
these would be impossible to achieve
if all the rules and regulations to be
framed for this purpose were to be in
accordance with article 14 or 21 or 22
or 31 or other articles. That is why,
in the wisdom of the Constitution-
makers, they knew that an emergency
is an emergency and that laws would
be passed dictated by the needs of
the emergency, which would be in-
consistent with the provisions of
article 21, 22 or other articles, like re
quisitioning of property, destruction
of property without compensation for
the purpose of denying access to the
enemy and for various purposes. That
is why article 359 gave the President
power to proclaim which rights would
not be enforced in courts. And as I
said, from that the reasonable inter-
pretation which rnust be given, in our
submission, is that since the remedy
to enforce rights remains suspended,
the rights must themselves remain
suspended during the pesrod during
which the Proclamation remains. It
is a fundamental principle of law that
there is no right without a remedy
and if a remedy is barred, there s na
remedy; if a remedy is barred par-
tially for a time, for that time {ihe
right also remains suspended.

4900

Suri BHUPESH GUPTA: The
Supreme Court hus not accepted it

SHrr A, K. SEN: You have said so.
I will come to it I have followed
it. You were quita clear i your arcu-
ment, if I may say so with respect,
and there is no equivocation in your
argument. Therefore I do not intend
to skip over Shri Gupta’s arguments
and I intend to meet them. Shri Lal
Bah2dur Shastri said so in exactly the
same words as were ut'zred by ihe
Attorney-General before the Sup.ome
Court while these matters were veing
arguded, as read out just now from the
quotation by Shri Gupta. Shri Lal
Bahadur  Shastri said the Law
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Ministry’s advice to the Home Min-
istry was that by reason of the Procla-
mation under article 359(1) these
rights ipso facto remained suspended.
This is what the Attorney-General
said—

“The learned Attorney-General
has contended that the suspension
of the citizens’ right to move any
court

This is on page 7 of the cyclostyled
copies which we have circulated,

“The learned Attorney-General has
contended that the suspension of
the citizens, right to move any court
for the enforcement of the said
rights, in law, amwuuis?s o th2 sus-
pension of the said rights themsel-
ves for the said period.”

He says exactly what Shri Lal
Bahadur Shastri said on our advice
that the suspension of the citizens’
right to move any court-—that means,
@ bar of remedy—for the enforcement
of the said rights, in law, amounts to
the suspension of the said rights,
themselves for the said period.

Surr BHUPESH GUPTA: Which
paragraph?

Surr A. K, SEN: Well, in your
certified copy it will possibly be 11.

Sart BHUPESH GUPTA: Page 11?

Surr A. K. SEN: Possibly, from the
calculations that I made having re-
gard to the page you gave.

“We do not propose to decide. this
question in the present appeals. We
will assume in favour of the appel-
lants that the said rights are, in
theory, alive and it is on that
assumption that we will deal with
the other points raised in the pre-
sent appeals.”

Or in other words, because of the
categorical provision in the Constitu-
tion itself that there is no remedy
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available to challenge, they said, we
do not want to decide this theoretical
question  whether notwithstand-
ing
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Surt BHUPESH GUPTA: May I
say this? We assume theoretically
that the rights are alive; they have
not only said about theoretical ques-
tions, they have not decided

Surr A. K. SEN: Though I am a
lawyer, I am not a very distinguished
one but I know this much that it
would be interpreted in a way as

meaning that the matter has been
left, as it is called, res integra
Surt BHUPESH GUPTA: 1 was

reading exactly what he had said.

Surr A. K. SEN: Jeft open,
not decided. Assuming that it is so,
even then, the remedy is barred, but
they say, we prefer not to decide this.
Or in other words, they say thatit is
not necessary to bhe decided because
the categorical, imperative provision
of the bar of remedy is so clear that
no citizen who is detained wunder
Rule 30 would be able to challenge
the right so long as the Presidential
Proclamation remains current. That
is the position, Madam. I am very !
sorry to say that some extracts were
circulated in print all over Parlia-
ment. I do not know who did it. And
I understand also that some advocates
of the Supreme Court did it, printed
them. They quoted all the passages
excepting this very relevant one
which precedes the Supreme Court’s
dealing with the arguments on behalf
of the appellant. I am very surprised.
I hope that no advocate was associated
in the preparation of the printed
dorument and in its circulation to
Members of Parliament. If it were,
I am very sorry to say that it is a case
where a very relevant part of the
judgment has been lett out in the hope
that it will not be noticed. Tt is a
very gerious lapse which anyone
would be entitled to take serious
notice of. In other words, it is to
convey the impression that the
Supreme Court has held .the law..as
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bad but you are taking all the advan-
tage of the bar of remedy, which is
exactly the opposite of what the
Supreme Court has decided. As I said,
it is a very important principle of law
which is well settled that where there
is no remedy to enforce a right and
where the remedy is specifically
barred, the right itself does not re-
main.

Surrt BHUPESH GUPTA: Why then
in our Constitution do we have two
distinct provisions, article 358 which
abrogates the fundamental right
under article 19 and then we have
article 359? In fact, the Supreme
Court very clearly drew the distinc-
tion between the two.

Sar1 A. K. SEN: Madam, I was
coming to it because Mr, Bhupesh
Gupta had referred to these two. But
I cannot deal with all the points
simultaneously; I have to deal with
these points seriatim, one after the
other. ‘

Then Mr. Gupta said—naturally his
argument I anticipated. It is a very
obvious argument—“Why these two
separate provisions?” The answer is
clear. One does not depend upon the
Proclamation of the President because
under article 358 automatically
article 19 is suspended. What the
Constitution made us think was whe-
ther the President proclaims a bar or
not, the moment the emergency is
declared, automatically article 19 will
cease to be operative. But article 359
is important because what further is

sought to be barred will depend
from time to time upon the
President’s Proclamation. For in-

stance, it may not be necessary to bar
all the rights. For instance, we have
not barred the right to private owner-
ship of property in the disturbed areas
vet. We have only barred articles 21
and 22 and so on. What was contem-
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tive,

Surt BHUPESH GUPTA: Wil the
hon. Minister yield for a minute.

Surr A. K.
article 358.

SEN; 1 have read

Suri BHUPESH GUPTA: But kindly
answer this only. Article 359 says—
the wording is important:

“Where a Proclamation of Emer-
gency is in operation, the President
may by order declare that the right
to move any court for the enforce-
ment of such of the rights conferred
by Part III as may be mentioned in
the order and all proceedings pend-
ing in any court for the enforcement
of the rights so mentioned,” etc. ete.

The right to move has been speci-
fically mentioned.

Surr A, K. SEN: Apart from arti-
cle 19, it other rights are going to be
barred, that will depend upon each
case on what the President considers
fit to be specified in his Proclamation
from time to time. Or, in other words,
it was not contemplated that all of
them would be inoperative straight-
way. Some might have to be barred
while on others the bar may have to
be lifted again and some others may
have to be barred. Therefore, it is
left to the judgment of the President
from time to time as to what rights
should be barred from being agitated
in court. For enforcement, he might
say, “Partially bar them”. He might
say it will be barred. Here, for in-
stance, the right to deprive citizens of
property to prevent excess to enemy
may have to be exercised in the for-
ward areas, not in the backward areas.
It may have to be barred possibly in
N.E.F.A. and other places if unfortu-
nately we are again entangled with
serious trouble but not in other places,
in Kerala or other places where it is
not necessary. So any one would
know that article 359 has a specific
object, namely, not to impose a
general ban on all the rights siraight-
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way but only on those rights which
may be thought necessary to be barred
as and when it is thought necessary
by the President, as he may declare
by Proclamation. That is the position.
I have no difficulty in appreciating
why the two provisions were made
because in the wisdom of the Constitu-
tion-makers, article 19 will be inopera-
tive generally, completely. So long
as the emergency continues article 19
will be inoperative. It will not depend
upon the judgment of the President
or anybody else.

But with regard to other rights,
they are treated separately from arti-
cle 19. They will only be barred if
the President so thinks,

Sart BHUPESH GUPTA: Remedy
48 barred, not the right.

SHrRr M. N. GOVINDAN NAIR
(Kerala): Madam Deputy Chairman, I
am not a lawyer. Can I ask a ques-
tion?

SHr1 A. K. SEN: If you are not, you
may leave it to your colleagues who
are lawyers.

Sart BHUPESH GUPTA: He has
€ommon sense.

Surr M. N, GOVINDAN NAIR: I
want to know  whether some-
times . . .

Surt A. K. SEN: I am sorry I have
mot much time.

Tue DEPUTY CHAIRMAN: Please
go on.

Smrr M. N. GOVINDAN NAIR:
‘Madam, he has given me time and I
would request my leader not to intez-
wene.

Surr A. K. SEN: I shall certainly
answer your point. Buti let me finish
within a few minutes because I have
to go to the other House at 4 o’clock.
"This was the position. And, therefore,
Madam, the point has now been
gettled. And naturally after the emer-

A Judgment of Supreme [ 19 SEP. 1963}

of persons under the
Defence of India Act,
1962

gency we are faced with claims of
damages. The claims will certainly be
made, and if we are made liable, they
will be paid for that. Mr. Gupla nced
not be very anxious because the Gov-
ernment has not yet become insolvenk
so that these claims may not be paid
up.
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Now, Madam, one word more only
and that is this. Cerlainly, I lave
written to one of the hon. Members of
the Lok Sabha

SHRI M. BASAVAPUNNAIAH
(Andhra Pradesh): But is it the won-
tention of the Law Minister that there
is nothing to think about after the
Supreme Court judgment, both mino-
rity and majority?

Tue DEPUTY CHAIRMAN: I think
the Law Minister should be allowed
to go on.

Surt M. BASAVAPUNNAIAH: Is
it the contention of the Law Minister
that there is nothing for (Lie Govern-
ment to think about after tne Supremeo
Court judgment, both minority and
majority?

Sart CHANDRA SHEKHAR (Uttar
Pradesh): I think the Law Mimaster
should keep in view that tnis debate
is after the judgment cf wuye Supreme
Court, But there is no difference
between the speeches made by the Law
Minister and the Houme Minisiar
before the judgment of the Supreme
Court and even after the judgment.
There should be some difference bet-
ween the two. That is the point.

Sar1 A, K. SEN: Madam, it is rather
a curious proposition that appellants,
though they have lost and the respon-
dents though they have won in the
Supreme Court, are asked to reconsider
the views they have taken. We took
certain views and we have succeeded
in the highest court. The hon. Mem-~
bers said, “Are you not thinking? What
are you saying?” I hope, Madam, that
what we are saying is a product of a
little thinking on our part and what
we are saying is not utterly nonsense,
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Suart G. MURAHARI (Uttar Pra-
desh): I hope what you are thinking
‘will not produce any result. Your
thinking does not seem to be fruitful.
It seems to be barren thinking, That
is the whole trouble.

Surt A. K. SEN: It is unfortunate
that we always produce barren think-
ing. We are not capable of fruitlul
thinking as the hon. Member appears
to be capabe of. I shall be very
obiiged if he lends us a bit of his
faculties so that we may be very fruit-
ful.

Surrt MAHESH SARAN (Bihar): We
do not want it.

Sarr A. K. SEN: Now, Madam, if I
may conclude by saying that it is
certainly distasteful for any country,
far more for a country which is proud
of a democratic Constitution which
allows the Opposition Members to
castigate the Government as we have
been witnessing just now, to resort to
the extreme step of detaining persons
without trial. And I personally
think—that is entirely my personal
feeling—that it is a remedy  which
should be resorted to only as a last
resort if the security of the State war-
rants no other course. As a lawyer
myself and being a believer in adjudi-
cation in an open court, allowing all
the opportunities to an accused to
dcfend himseif and then only imposing
on him the punishment of being detain-
ed, I a'ways find it difficult to reconcile
myself to a state of affairs where the
Government will have to resort to
some unpleasant step of detaining per-
sons without trial. And all that I can
hope 1is that a situation will
come as speedily as  possible,
which will allow us not to continue
that unpleasant course which, I have no
doubt, was undertaken with the utmost
of reluctance. And for that purpose
the responsibility of the Opposition,
particularly of the Party to which the
hon. Member belongs is very great.

Surr M. N. GOVINDAN NAIR:
Madam, two doubts have been created
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in our minds. The judgment is on two
points: (1) Whether the fundamental
right at least theoretically exists? and
(ii) Whether Parliament has the right
to enact a law which s not in confor-
mity with the Constitution? These
two doubts have been created in the
minds of the people and I expect from
the Law Minister a clear cut answer.
That point he has not clearly dealt
with.

SHrT A. K. SEN: If I have not been
able to convince the hon. Member, that
is a different matter because 1 never
anticipated that I will be ahle to con-
vince him. But it is another thing to
say that I have not clearly stlated.
What I stated was that during the
emergency it is permissible to pass
laws which cannot be challenged. That
is exactly what the Supreme Court
judgment{ has said, So long as the
Presidential Proclamation lasts, the
appellants cannot be heard to say that
the law is bad or contravenes any of
the rights.

4 p.M.

Surr A, B. VAJPAYEE: May I put 2
straight question, Madam? May I
know whether, in view of the Judge-
ment of the Supreme Court, the Gov~
ernment proposes to bring forward any
amendment to the Defence of India Act
or the Defence of India Rules?

Surr A. K. SEN: We have not consi-
dered it necessary..

Tue DEPUTY CHAIRMAN: Mr.
Vajpayee.

s To Alo Wi : AEEAT, &
ag queaT @1 & qates s § 9@
frodg faar @ 9@ & 9@ & gTamc
g g ufufrew § 0nr 8T
o fm & 99 o & o e
Fy ot fauw feafa g1 o§ & < fevfa
§ @9% fawer @3 1 & fafu welt 5 3w
& 1oy QU ag ag www ot e i
9q gAR IR [T WA QW
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& g waw faar {5 gag 1 S
FTAA AT TS T G &7 FAET
9T G TG SqeT | § gwA F
afz fafa -9t wgEa & ar TE-AAT
FT 45 WIEH AT F a8 QAT FI a9
T TR & 9w w1 W &1 Gfagw gq
gfaFe a7 [T AV TF AT gL
wfafras a1 sa3 safraw ax faax
FW AT TS T AMfGT 41 | T
T 9T 7 AT g9% § WG gREr qiy-
fraw o Tt w@ela & a1 39 faEw
* arg & 5 dFesra &1 oA § W@y
g¢ g Al & Aifas afywrd 0
I #T aF gfagg o © § fF s
Rl oA FT SRANT @ewer &
g TE g | AfE uF aw & foag o
#F 7t dr=ar ok T FEar g fF e
AT 93E 7 qY0 g T g g
gqr  FET A 9T W S
dfgme & oqRa 7@ @ AR gEt
amea o & fasg i
o 1 fFe wdfew AT F foe
¥ a5 feafq odr & f omw S AR
9% o TUA FIIT gT IR KT E |
At =g #7ar & 5 g o
FA AT g W afqgm F AR
g

! W0 QHo FATEIW : I al
RCUNE A

At Qo Yo Frerddl : 3T Wew H
T o wr &Yy v s ftw g ®
Ig w7 frare aEr &)

st WMo QHo FWEFAT® @ Y
foia =& femr a1 & Sw 1 faae
a1 ?

&Y Qo aYo F@AAY : W FEAT TG
3 fF ag awe §, dfaum ®F g &
gymeag araas § | afg gfagm
I 9% AT X3 T I7 99 9 F A §U

T FHTHT FEA AL T FH €, A
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aafes wmamE & AT ¥ faegw
Tqsz fmm T g | 3 9gwen &Y At
JEAAT AEAT § N AT W [ {
Fg & AFFT FTLAT WIGT F AT wEAT FY
ST # I 7 R IFHX @ qar
39 T ¥ g9 THIX T3 T god F
gafw ey & favm & a1 o
59, §9% 91X g &1 fexfa @@y
faom gt % & w39 fawwar ' ag
Fg FL AT T21 a1 whar & fw
W g9 F ¥ FTF w0 AT KT AT
gA @1 A a1 fv g T ST S
& ot sfaam & qf ag =g 7
g foeg dFewTe & framt ax i 4
Fqar 1 FAY A & owT g
Fu fqag & wgean, fafy gaem
F qET F9F I F faq i & omany
q¥ fawifar 1 o7 ag wyse frar ST
e 9T | T TEAT AIGT TE § T
fafy wamem g ) g a7 ]
FT Oy &Tfaq 0 § AT SR W
HAF ATHE1 § §ET AEeE g
qF 9T @ & g AR 99 37 faaE
g FAT ...

%Y 5o QHo Foremara : & &)
TuRat {5 orT w7 Fgar 3F g |

W Qo adlo Tt : TR
e faee | ATEET WA &
gaa & fafaedy & T & 9 fF gfaam
#§ guUnM  F F ATaEEdr
g grir AR arEw fafaeet s wa
FT AT AT I ArEd § T gwa &
wiT gg fafy @=t £ qeng o9 afva-
gs ¥ AR e F wEmiaw F fag
gfaaa & gugw & g9r | fafy
HeAY T SR & g 7g A oo
#r w%, fafa qarem «Y AR §, faeg T
# 3w fawifar &1 3FTaT T=97

st qrTo Qo g : & WA

3Eq &l qa97 g dsard ¥ sy
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[T HITo THo FHLAAIT]
T AATEHT AT A& 7Y §, T qATE |
STl SEIA & 4T |

THe DEPUTY CHAIRMAN: The
time is so limited that you can give a
reply at the end, Mr, Hajarnavis?

Sart R. M. HAJARNAVIS: Even
statements are made without reference

to facts.
st Qo dto wramggr :  wEAT,
WL A GATE WAl T F & Y
fafer qare &1 7 avq T@HL FL AT
gy ot 5 fesma wmw Sfear Qe
F A F HSIAT A KT AT AT 1S
o | feT fafer dat ot F werA T sEwE
BT ITFAT AL AT (Interruption)
T WA TET g q HAT ¥ @S qY FW
T F |
OF WIAAIR qE@€ : AT FT [T
!
st go dlo gl : iﬁmqa
& & T §LOF A FT GA aqT
w1 e ad § 1 v fraga &
@ A ¥ fafy qarem & g #@
oY, §gT & Y, TR F GUSAT weg FT
gan F& ar & Fgaw o
The Law Ministry has badly let

down the Government and Parhament
on this question.

o & s w3ar q1 5 wate ey
& faoir & sre fafy o o w2 w30
fr gae Y T et & ag Ser g
srfgd ar §a7 78 § AR ga=w wEEy
& fror & SFTU A g SE FIOA A
HEqAFE WL FT |

H¥fT I A1 Aor fear § S
qF a3y faaar g€ 8\ & 3§ qar w1
aret #Y gfte & 78 ¥ §, 78 frea
€TIAQT FT FATA 2 | TEAT HT HFTC
F @I § ST M AT Eqq AT F I
FTI9 XGAT & AT IT wATHT $1 T
fFar strAr wnfgg Sy &@fawm. . ...

Defence of India Act,
1962

(Interruptions) .3 T HNITIT HY 1
wer w7k | T gewe 3 Feqfie
gidY 1 39 g1 feeey & oot wizg
YRAT FIT FT HIG (A7 77 AW
W AR TR IF Fgfiee qrdf
F FIAT FT AEFR T W
AT | OF FHEE 9t 3| R
faems. .. (Interruptions). ¥ T
gre AfTT 1 o9F 949, 799 o 7
¥ oFETAT A8 & W A g5 aw
FT WY AH FHFC FHAT qET F]Y
TATT AT § AR+ R o A
X fF O W F1 andw gy
FW ¥ fau sw Fgfae @d F e
N AW FEET ARy & wfew §
Fear § 5 Fgfaee orE w1 7 vl
I 9 T T99 TG & | IAA Fg-
9T, TEAIAE  FEFAH 9 G
ufgfaaw #1 @R fFar /@7 § 1 ooy
F QA FEFAH B TRER (FAv W™
wrarfaee aEf & oF TwS & AT anf
W aorER g1 & Of F |ara § @y
T AR § | TN W dfaam
T § AR SN dfaue ¥ safrea
afsr f 77 § | g 719 § gafew
T ¥ a8 W fFar § OF g9 s
# WX 99 AFYFIA 9T 9T A
TRTAT & TEN T GTEed AT g9
&, 9% T H gag O F1 97 aHy
g foa¥ S #fysd @ o 7 7
§ gwaar § fF @at=w <mem &
favr & ST § gETC &1 T9AT feafa
oX fomx @1 gy AR T d9w
¥ a¥ frurg @ wnfgd S dfqama
wuler & ATHRA &, A T A AV
FT AT AT @M FT qH AR ATY G
TR AT H AT HT Y
9 FL | GTATR |

SHrt SANTOSH KUMAR BASU
{West Bengal): Madam Deputy Chair-

of persons under the 4912
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man, at the very outset I am free to
confess that my hon. friend Shri Bhu-
pesh Gupta has done well in bringing
this matter up before the House at this
stage. When it is a question of the
suspension of our fudamental rights
which have been guaranteed by the
Constitution to the citizens of India and
when that question came up so promi-
nently before the highest court of the
land and 5 certain decision has been
given which has far-reaching effect, it
is necessary that the leader of the
Communist Group or for that matter,
of any group or any Member should
have brought up this matter for consi-
deration of this House in order to
analyse the effect of this decision and
see how far it had any impact upon the
Defence of India Act and the Defence
of India Rules and the policy of the
Government based upon that Act and
those Rules. Unfortunately, however,
Mr. Gupta’s approach has not been
quite on a legal basis, in the sense that
he has not scrutinised the judgment of
the Supreme Court for the purpose of
finding out what its rea] effect is. He
has naturally been carried away by
emotion which we 5o often enjoy in
this House, because he raises us to a
particular level by means of his emo-~
tions, but that also induces us to lose
sight of facts.

Here also my friend has adopted that
method, consciously or unconsciously.
If on the other hand, he had analysed
-the judgment and scrutinised the judg-
ment, he would have found that the
majority judgment of six to one, has
been very much against his contention.
I have been {irying for the last one
hour or so, since I got a copy of the
JJudgment in my hang, to find out what
exactly is the effect of this judgment.

Now, having regard to the very short
‘time at my disposal—and this is a very
big subject dealt with by the Supreme
Court—I will only try to place before
‘the House a short analysis of the main
points which have been gone into and
which have been decided upon. The
provisions of article 358 and article 359
‘were gone into and at the very outset
the Attorney-General raised the ques-
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tion that as regards the validity of the
provisions and the Defence of India
Act and the Defence of India Ruies
based on the relevant articles of the
Constitution, that can only be gome
into in court in a proceeding which is
a competent proceeding, not an incom-
petent proceeding, a proceeding which
does pot lie in law, That was the stand
which the Attorney-General so clearly
and definitely took at the very outset
You can only raise this question as to
validity or otherwise of the Defence of
India Act and the Defence of India
Rules based on the provisions of the
Constitution, in a proceeding which is
competent in law, not in a proceeding
which is entirely incompetent, where
the appellants, the detenus, are abso-
lutely out of court. The court is pre-
cluded, is debarred from going into the
question. The court also thought that
as there are so many appeals coming
from two different States, and as this
question has been raisedq by such an
eminent lawyer as Shri Setalvad, to
whom I take this opportunity of paying
my tribute of respect—that this ques-
tion ought to be gone into, even from
a theoretical point of view, but no
decision could be arrived at. There-
fore, the majority judgment has
refrained, deliberately, definitely, from
expressing any firm opinion upon that
question, If it has let fall some obser-
vations here and there, they are in the
nature of obiter dicta. Certainly they
did not give any judgment at all. Now
I will place before the House certain
relevant portions of the judgment.
The appellant’s contention was that the
fundamental rights have been suspend-
ed or the right to move the court in
defence of the fundamental rights, has
been suspended, but section 491 of the
Criminal Procedure Code which con-
fers the right of Habeas Corpus upon
the citizen, has not been suspended;
and so that remaing intact. Now, that
was the only reai and substantial point
before the court—Habeas Corpus was
a common law right confined to the
presidency towns of Calcutta, Madras
and Bombay. That common law right
was converted into a statutory right by
the Criminal Procedure Code of 1923
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and it became a par? of the statutory
-right of the citizens of India. Then the
court goes on to say that under the
Constitution, that statuiory right was
merged in a fundamental right, a cons-
titutional right. The statutory right
remains on the Statute Book, no doubt,
but it forms part and parcel of a higher
right, namely, the fundamental, consti-
tutional right, and that right cannot be
agitated in a court of law after the
emcrgency, after the Presidential
Order. Therefore, if it is part of the
fundamental r'ght, the citizen cannot
fall back upon the statutory right of
Habeas Corpus in view of the Presi-
dential Order. That is the stand that
they have taken and that is the majo-
rity stand of the Supreme Court.
Therefore, on that ground and on that
ground alone, these appeals were dis-
missed by a very closely reasoned
judgment which the majority of the
court had delivered in this case.

Now with regard to the other point
which has been raised by Mr. Gupta,
it is of great interest to this House
because it felates to the question whe-
ther the Presidential Order and the
Defence of India Act and the Rules are
ultra-vires of the Constitution. 1t is
worthwhile looking into the judgment
of the Supreme Court in so far as it
deals with that point. I will not take
the time of the House by dealing with
it at any great length, but will only
refer to the portion towards the end of
the judgment where this question has
been dealt with. It is this:

“Before we part with these appeals,
we ought to mention one more point.
At the commencement of the hearing
of these appeals when Mr. Setalvad
began to argue about the validity of
the impugned provisions of the Act
and the Rules, the learned Attorney-
General raised a preliminary conten-
tion that logically, the appellants
should satisfy this Court that it was
open to them to move the High
Courts on the grounds set out by
them before the validity of the said
grounds is examined. He suggested
that, logically, the first point to consi-
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der would be whether the detenus
can challenge the validity of the im-
pugned Act on the ground that they
are illegally detained. If they suc-
ceeqd in showing that the applications
made by them under section 491(1)
(b) are competent and do not fall
within the purview of article 359(1)
and the Presidential Order, then the
stage would be reached to examine
the merits of their complaint that
the said statutory provisions are
invalid. If, however, they fail on the
first point, the second point would
not fall to be considered.”
That is the attitude which the
Attorney-Genera] took on behalf of the
Government. And now this is the
judgment of the Supreme Court.

4916

“In our opinion, the learned
Attorney-General is right when he
contends that we should not and
cannot pronounce any opinion on the
validity of the impugned Act if we
come to the conclusion that the bar
created by the Presidential Order
operates against the detenus in the
present case. In fact, that is the
course which this Court adopted in
dealing with Mohan Chowdhury's
case, and we are satisfied that that is
the only course which this Court can
logically and with propriety adopt.”

Therefore, that question of the validity
or invalidity of the Defence of India
Act or the Defence of India Rules, has
not been gone into by the Court and
they have expressly said so in so
many words. They have said, no
doubt, that if these fundamental
rights are kept in suspension till or
as long ag the emergency exists, then
on the expiry of the emergency,
somebody may contend that his
fundamental rights remained in
suspension and he can bring up that
question after the emergency ceases
anq sue the Government for damages,
for indemnity because of the suspend-
ed rights having been dealt with in
the manner in which the Government
had done by putting him in jail, in
detentisn, in deflance and violation of
his rights. The Court says that in that
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case, it will be for Parliament to con-
sider whether legislation could be
brought forward to indemnify the
executive for its action and if such law
comes up before the courts, it would
be the duty of the court fo scrutinise
the validity of such a law. That is
very fair ang therefore the whole mat-
ter remaing at that stage. There is no
pronouncement by the Supreme Court
that this Act and the Rules are illegal
or unconstitutional. So far as the fact
of the suspension of these rights is con-
cerned, that will have to be taken up
later on. My hon. friend, Mr. Gupta,
has framed his motion in the following
manner:

“That the continued detention of
persons under the Defence of India
Act, 1962, and the Rules made there-
under in the context of the judgment
delivered by the Supreme Court on
the 2nd September, 1963, in the case
Makhan Singh Tarsikka and Others
versus the State of Punjab and
Others, be taken into consideration.”

His whole argument, his whole case
and his whole appeal to this House is
based upon the judgment of the Sup-
reme Court and a close analysis of the
.judgment would show that his main
argument has no legs to stand upon.
He has takep this opportunity of mak-
ing an appeai to the Government
against the continued detention ot
many people. Many people will sup-
port his argument that if they are no
longer security risks certainly they
should not be kept in detention for one
single day more than is necessary. 1
myself wholeheartedly support that
attitude. At the same time, we must
concede to the Government the right
to consider whether security risk still
continues or not, whether the continueq
detention of these persons is neces-
sitated by the continuation of the secu-
rity risk. My friend will certainly not
say, “Even if proved cases of security
risks are there, those persons should be
let out of detention.” He may take
that attitude if he is against all
detentions without trial but at the time
of emergency, no citizen of India
should take up that attitude that even
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if they are considered to be security
risks by persons in authority, who are
in a position to know what really the
matter is much better than we do, that
Government should be pressed to
release those also and bring their
detention to an end. I suppose nobody
will go to that length. At the same
time, the stand always remains that if
they cease to be security risks they
should not be kept in detention e
minute longer; but so far as the Sup-
reme Court judgment is concerned,
upon which this very timely motion is
brought up, I should say that my friend
has failed to make out a case because
the Supreme Court judgment does not
support the view that he has taken. I
am not thinking of the minority judg-
ment. That is never done. If any-
body has taken advantage of a mino-
rity judgment, I do not support it, in
whichever context it may be. It
certain facts are sought to be sifted
and if a certain judgment gives indica-
tion of these facts in a better light
than other judgments, it is a different
matter but so far as the decision of the
court is concerned, upon which my
hon. friend takes his stand, that does
not support his claim at all because
the decision that has been arrived at
is not something which would lead or
ought to lead to the termination of
these detentions, That could only have
been reached if the Supreme Court had
held that these detentions had no legal
or constitutional basis or foundation.
My learned friend’s failure to establish
that thé constitutional validity of these
rules and the Act had been absolutely
denied by the Supreme Court, is clear
proof that there is no basis for thie
motion at all.

Pror. M. B. LAL (Uttar Pradesh):
Mayv I ask a question? According to my
learned friend, the Supreme Court has
passed no judgment on the quesiion of
the validity of the Act itself. That is
to say, there is no judgment on the
question so far as the Supreme Court
is concerned but there is a judgment
of the Allahabad High Court on the
question and because the Supreme
Court has not passed any judgment,
the judgment of the Allahabad High

4918
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Court continues to exist, at least so far
as the jurisdiction of the Allahabad
High Court is concerned. Am I right
in my intierpretation?

Surr SANTOSH KUMAR BASU: I
thank my friend for bringing up this
matter in a pointed form because it
gives me an opportunity of trying to
remove any misunderstanding that
might remain in the mind Jf any
friend. Now, so far as this particular
motion is concerned, very wisely my
hon. friend has confined it to the Sup-
reme Court judgment and has not
cared to refer to the Allahabad High
Court judgment. He is very right, if
I may say so with great respect. This
issue which has been raised by my
friend, Prof. M. B, Lal, is, in the
first place, irrelevant having regard to
the Motion before the House and
secondly, we can very well understand
the fate that the Allahabad High Court

judgment will meet with if it comes.

before the Supreme Court. All such
judgments of subordinate High Courts
will be brushed aside in the face of
this judgment of the Supreme Court.
I must, however, admit at the same
time that the Uttar Pradesh Govern-
ment took the only right course open
to the executive by abiding by the
decision of the Allahabad High Court
and releasing all the appellants before
the High Court at that time. In other
words, they have given effect to the
decision of the High Court although
they did not agree with the view that
has been expressed in the judgment
on the legal aspect or any other aspect.
The operative part of the judgment,
namely, that these persong should be
released has been faithfully given
effect to by the Government of Uttar
Pradesh as it is only to be expected
from a responsible Government So
far as this point is concerned, 1 do not
think that point arises.

Tre DEPUTY CHAIRMAN: Mr.
Chandra Shekhar.

Surr M. N. GOVINDAN NAIR: The
point raised about the Supreme Court
or other courts’ judgment on the vali-
dity or invalidity of the Act . ..
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Tue DEPUTY CHAIRMAN:
called Mr, Chandra Shekhar.
raise these points later on.

I have -
You can

st @7 3@ : wgIear, 39 faaq
I R § 9gH qF AT ERF AT,
Fife fagm o) 7w 1 SEwr
qF FH & FT FT A ar F dfsq g
R 7 3961 #15 faamfi @ § afew
GrEAI 9T FA HAT AT FT W07
g & a1 A0 AT FF FA g T
A ARAE T T FEAT q5aT g @
gar fafy aami ¥, s9T F S
T AT A, TF TATA F ¥ TF T8
¥ gET &) mifeade § o) gam
FIZ F AT BF AT AR, T F
qr99 & J0F § 7R QAT el u< fqare
F D JOB A W I &) F
AT §, S fF guR A Y ¥ aEr
fF 3@ # g & fa3 o w97 A
e 2!

¥ og ot awar 5 @ & FAX
w7 ATEd gHAT g § At 9 g
¥ AW F aqem Fg 0T T AT §
fo Atfas ofywd &1 N | 7@
2 # gRaN FY Afqfesq FEAT FA_]T
TG T g | AfFT ag T
78 3507 & fF w@ g oF fraw e
T AV FH AT FIAF ATAITHT HT FA
T AT AIfEd | AR g d A
FgAT agar @ f5 g o aorg & g
g, g fo & ar e fafasdt 3 a7
faam s ¥ 9w, ¥ fw T
F qg 9g T AT F AT A @
TR FeT W & &Y Y 99 gwA
ag wHT g fF FTgT @amic gav g,
R oA g o
AF FY AT 9K qG IF A AG
Y A1fEA, 99 7% fF I aorg
W AT YT F FX FE AT A
AT 1 AR AT TR A FEr ¥
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oy et 2l F @ G g & £ ag
T 9 qifg g g, wfewm &
warfa® gare, Afwaaarag = @i
o § fF dfagm § Y F1F a9
1 g% f3ar 91, Sue SE| "we A
f& & o 9 few= ww gfvsar
€6H 99 §, ITH HIT ST @ L8¥R-¥3
¥ S F T H FIA a7 90 F1E
% dg1, 99 I F7 ST F TG fgAT
amf ufysd #1 @qe Al @il
T SR wgiRan, ® FEAr =g fF
9 9AW F AN, (e¥-¥y § A,
‘TR aEy faEE ges &1 @@
T AT FOF &5 FIE F AT TAR
oA o ag o g § fFosw
gAY gl 818 #1E 7 gree fwar f& o
a7 % A, fev= I 3fvear dae
W e 3% ¥ Sy A fwar mam
28¥3-¥3 # HU & FuE A W AR
), a3g ufaF a1 fF § 99 F7 &
Ud F1E H ST A 9 | AfF wr
o ag § fF FT Qar o g
fr ¢ F 5Ty FE FHT T FT T
A ST qEAT, AU @G HT AL TG
T GHAT | T TATH ZHBY G=AT A&
¢fds =1 T@H wEwEA--SOH
ufgsrc 3 FA——oft a7 T8 | FEl=
Ty F  hES § w0 g
W wifeqmie § §7 FT{T a7 98 0F
AT F gET ¥ a9, 9 AT
N gtq ¥ 39 g qua 5 #f
AET AGE § ATE AGFTA FT I
T @ ¥ fed—a1s el aF @
¥ fang § S HIed ¥ qW W
g1 ag faemr anfed |

¥ forr grsty oY F gy & For Ry
goar 3 faeg faQey 390 & & F1
WAy REI T g &

mmg%qmﬂﬁaﬁﬁﬁﬁ
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& =fgFr 7o 2 &ifvg, e gfaFr
¢ dfvr afF W FER W g,
AL GTHE § FTT FIA FT &T0QT TEL
g M FTE F G T F gLar 1 a
FEHAT YT TRIC FT Gl & A1 HT FAHT
Y §if9g | W & g fam o
s fafaeex ¥ F@r @1 v fegem
§ AT AT A G ¢ fedhew wre
sfear & ST 9T AR &Y a7 & w7
T g T ZEtay wgF g @A
fo Fragrfool § S gwwg & SO FW
FIT F AT TG & | gEQ awm A
HAHT TATFH—IEH TIT @A 1T 8—
fF o s s ow @1 F1 ais Afvg,
st f sy stode ¥ Fer @ g,
A IERr FE AT A AT TH
R FEA F A m|d g1 qoar qt
T A1 T HIA FT WA F1 TG
| AT & | HAAE A T AR
F, TFATEEAR Iga ¥ AN fahed
TF ST T & W TF T T
g, famet o S @, AfFw T
g gt 7 & % aga & @ gy
w, e dg #1% aeee T8 g
I ¥ 9T qraface qEf F uF THe
TAoTo THS T | F ? I wAgU
g & W & faE # o
gafoee 9l & dar auew fag
S T FIE g TREAfa Saed
¥ geard & W f—aEe Ao
FT 987 AT ATRAT A, AIFU F FHI T
FIREATE FLH AAF F 77 F fehe
yH FfeedT &9 F1 afEaR F7&F
AT FaT AT o Tow F I @A R,
fay qu FHgd A FE A1 IR |

K a3 A ¥ FPm A IR I

QTR FT G0ET FQ@ &, TH T8
fs g #Afgsre o o, @R &
@ T & fa foeErd & a3 &
g, g AT F WTEA AT 9,
AT B ATAA FgT T30 £ o T8 §,
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A I F qAUF FTH (F4T T
© A o g ot 9w awa QAT AT
9/ FAT EIF 97 | qTFA FET AT
HT IO FTS ST T AT FTHIT A AL
TR ! FIT WIS §HAT 39 dGE
TN AT AT FTFAEY 7 AT FA
& AT A FY e w7 oF )
RS a9 @, AfFa § T8 qwemE
g % 90 § s &1 ATHHTC AL B
1 TG AT AT |

¥ grwt ag o Fgw fFomw
T wET #§ ! e ghfmd
O g7 & g9 T, 999 &
T ERH F1 oy Rl 9T g
g | fom & fazg 9@ & s A
ST 9% AT &1 @ 9T, ST A6
g # qRTE A TR FT JA A
dg F< fa¥, 99 aug HETA F1E 7 ITH
AEAT L GAT; TS IT gAT CF
QRATAT FT AT oY, FATH HT T o |
AfFT T T TAF AT & gAATS
FAFEA & aur g2 | qRfad wat
fyma § dfag g §, 98f W= T
HATEAT, q8T 9T T FT TFIX & FA0AT
gt g1 & a8 gmaar fv w5 W
It [Fa@ & a7 a9 51 3a-
T, W[ H GIEAT FT @A T FLAT |
AfFet e & (% oF TLHTC FT AYA
FAE XAFT LN | AEFTCHT I
I SAET FHIA G, AT CREgeT
TE F IR g AR 39 THRfed
o F {56 a7 & geamw fear o
@ 8, §F qdT ¥ mmod FwwEr

g A & wg =g 6% ag
T UTH AT &1 Argd FT AT F47
g ? Fae gdt gt g f A
O AT St FA frewa w1 fad
TE——AT 7 A IEH FIAL AT &,
THY v WY 33T —A wF qX frw

- -

Defence of India Act,
1962

frar o1 #iT @ foeqay & 9™
Fgal § : Fgfaee  qref § ©F 49 A
T & fad fgrgeama & qa@ frRare
WEA FHR IO 9ied AaTgaTd
TgE T o fro wAAHT A qg W N
fer St forg “emd’ & R et 7 THRAT
g 99w #T, Tg amw o fomr s
gATX faey iy Y 3 gy, igae qray
A ANgT 7 ¥ fay wiew & Ry,
g F@ & far g fomr v
qr. . .

ot M@ W am (fagre) @ @
wF o &, A S Jdh

Y @F F@T 3 T T E R
|t &5 A F A 9T qfeq FAEATA
TEE, FARX AT A——RTH FT A
TAr ——gaF A F FE 9T
e fag & F7T ¥ wHawr I3 F fad
go dlo TEAHT F FIL AT I
TF AT Jo Fo TaTH ¥ TR 4T |
0 &g foar @ & 93 75, #%
7 gEwa, a3 AT uFRirier S g d
RECIGEC I Co T A L B
FT ATHUL TG F, ITH! A HTH FHAT
JATT FTEAT &, TZ T FAT 330 &Y
g Agf FT qHAl, a3 HTHFL FAT
T ATE AT F AR Ag T AFAL )
R Y Gaey g9ty § fw O &0 |
FHAT & gl W ¥ | AgER T fq2
TAT ) T fene e gfogar weq
# far gu & wc ude § {22 gu g av fex
e feY FY Y gRar a8 31 93T |

F @0 1T HAY TS FEAT AG
gark fafe @& 7 Tt FEtagy &

gy 9g FET0F U § AR 4e A owA

g—HIeT &%, g AR A § 1 aga
FA 7 dfsq 7@ g, AtFa F J@an
gt g ©F Fav 3« 4s & wfawq
F I, ..
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o Afgg 78 (TT) : WS

st &7 AT : ATH FHAEM, 34s
T 3N & WIS | F9T F19 G794
HIT AT 7 FA GHAT IT, T FHAT
W FA F (TEETG HET, W
XA FT OFW FA F T FAT
AFFT AL A LT &, AT FIH A4l g
g

Y UF @ w A oot 9 A,
57 fRfaeT aga ST R | AT
T 7 & faE I § SEET I
TN AT =1fgd | W T aTew
HE qZW L QA T IR a8 T (F
FIE | A T F7 T i § ag fedfry
g, Jg 999 W ST 9Tgd 7 AT
HIE F GTHA FgT | TTIFT ATH S(=AqT
*, wgear, § W e @ Fr g
@ ‘ErmEd w1 Eefad g W
IR & § qgAr =g

“The Attorney-General conceded
before the Supreme Court that lack
of provision in the D, I. R. for Com-~
munication of grounds of detention
and for an opportunity for the
defence to make a representation
was a defect. The State need not be

seriously handicapped if it has to |

apply the normal law of detention.
TIts provisions for review had para-
lysed quring the last war when even
known enemy agents were offered
secret trial and opportunity for
review of sentences on them. Under
a special ordinance in the light of
the Supreme Court’s verdict there-
fore the Government would do well
1o revoke the ban under article 359
if not the emergency as well.”

A OF ‘T 77 hear’ 7 TEY e,
‘Braay ¥, Tfemm e §,
fegeam T A—F A S
gar T3t &, fom a8 #7181 1 Eeae
F YT FET § TR IO ! AEN
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FET § FgT | F P TG T
quEar |

¥ a3 o & ar7 AT g A
ft & wgw, oF A fafaw faadia 1
I FAGA HT ) gAAT arar L,
AYRT 3T FFEFEAT, 39 afand
AE ST | AR TF IFT T AT AT
A% F9r @R faa-—faw ang
TIEEHT ¥ T A1 & § AT HIA
qTel Y HIT FT a1 GfAas nfgwrd w
% Jeg T3 2 I faw few
teIfaT &1 1T STl & FAT 9T,
HIT 15 T, Zreedt gaq aer fafaar
faadia wr oAl ama Afywd S1 7177
AT H TAT 0

¥ @0 am wgT §ooad
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¥ ovr @ w® W@ W
Conversation  with  Stalin’> by
Milovan Djilas 1| R & T

T @d R N AN &
oo awa w8 2 1 afve oo ar &
S ® a7 g, e ag ¥ wrfaT
37 oWt & gEEr ! ¥ Auw fwe @
St gEdr wTES # 93 § wEm % wefe
97Ef &t T F W 9L Fal 99 A
F farpre 7 g1 Sy, fom sl &
fae & # Frafe @idf 7 AW
et #1 gian F fag aFw fear
§ o 7g A9 w0 AW 5o
TR A9 & T FH AR GG T
fomme % @@ | R &W S TE
9T 91T AR FI, a1 g9 O°T a9 &
fa srewa T a1 £ 5 ww g A
£ T, AT S9! 48 &F & (% FagQ
T gmE, SRS & aew SR
AT BLATE TG T% } AL TAT T51 grar
AT &F HE ST AR} T, I FT A1&IQ
HR ATATE A8 @I A ToET 1y
& Argame, faod 3O< g9 AW 3
FeA H 43 § 98 A8 WM 1 q@ S g
TR 5 3 ghea F g ¥ ag OFe
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Y & 9 OF L F T § 7T &Y,
TR & S AT T SFE H ST F1,
qR IH A F g AU & O R
%% & forg 9 ¥ Iuw wwe arg T )
Ty o9 Y ghAa § 99% g #
fevmr e ofrear Gae G0 & & o1&
TR & g § O A 0 AR
i 2 & ag wfwande, @8 @,
T @R &1 B gy AGl HOmW, I
TR &Y FHT A A ferg AT T8 g |
BT Ag Ay § fF g
T FATEET T AT FL ATFA AW0 HY
Tfmd AT AT EF 3 1 I TR
A Al w1 99 g, sy &
fafy = qur s W= ST @ A
& fF T T FT w&EAT F @A
§C, 3 & SWa &7 @A Y, TN
T AqE |

wH wwa g fa o feuddz d%
3T & FT AT & Say fenw feurdde
FH FEIE | fow g & T #§ fowey
¥ AW WT, T AE Wl Byl & W,
& & wraA gar g e faeer § a8
Te AT @7 & e awg & ofedy ey
¥ @R FTF 999 &, oot It § qar
gl ar fafacex @y F@ & | ¥ ar
fafrec s @ e gv et £ fa &
fafaeex & S § sEFT S Fgar
¥ fo g Wl T 7 g @ A
I AT F gAY AT F faAr o
€T ag gHRAd @i, ETEA 9
AT TS G G0 6 a3 B
T T 9B [ &, gad 1 gl
FT 975 9T §, F € HE AT & T A
T T q, S T F qfaQT 7 905
TIX F 39 TG FT BIE BISATE 0
EN D IFAT & TH ST DO 7SS
EfIE 9wt $HET M |

Defence of India Act,
1962

SHr: ABID ALl (Maharashtra):
Madam Deputy Chairman, the hon.
Member who has moved the motion
quoted extensively from the Supreme
Court’s judgment, but there is nothing
in it to reach the conclusion which he
has tried even now to reach, that the
persong before the Court were illegally
detained. My submission is that even
if the Supreme Court had held that the
appellants before the Court were ille-
gally detained, the Government would
have and ought to have come before
Parliament to change the Act and, if
necessary, the Constitution and cer-
tainly every patriotic citizen would
have supported the Government in
changing the Constitution.

Surt P. N. SAPRU (Uttar Pradesh):
No,

Ax Hon. MEMBER: Why not?

Surr ABID ALI: Please. My friend,
Mr. Sapru, will say ‘Yes' after hearing
later portion of the sentence. I was
going to say that every citizen would
support the Government if the Con-
stitution was {0 be changed with the
intention of preserving the security of
the country. Certainly to this Mr.
Sapru will not say ‘No’. He will say
‘Yes'.

The mover of the motion has quoted
the previous Home Minister, Shri Lal
Bahadur Shastri, and about the assu-
rance given by him. Certainly the
Government will stand by that assu-
rance. The assurance was that they
would consider the judgment of the
Supreme Court and, if necessary,
change the Constitution with the inten-
tion of implementing the Act, which
was passed by Parliament, to preserve
the security and integrity of the
country. In case any loophole had
been  found—fortunately nothing
wrong has been found in the Act—
certainly an amendment would have
been brought forward. Remember,
Madam, as was quoted, our revered
Pandit Motilal Nehru rightly opposed
the Defence of India Rules, but which
Defence of India Rules? They were
promulgated by an imperialist power
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to keep the country under its rule and
these very members of the Communist
Party were the supporters not only of
the imperialist government but also
of the Defence of India Rules passed
by the British Government,

(Interruptions).
Some Hon, MEMBERS: No, no.

Sur1 ABID ALI: All right, I can
mention jt. Did they not support
British rule in India?

Some Hon. MEMBERS: No, no.

Surt ABID ALI:
.(Interruptions).

No use shouting

Suri K. L. NARASIMHAM (Andhra
Pradesh): It is a slander.

Sarrt ABID ALI; The Indian public

will not excuse the communists for ;

their supporting the war efforts of the

British imperialist power in this
country.

(Interruptions).
Some Hon. MEMBERS: Shame,
shame,

Surt ABID ALI: Of course, every
child in the country knows it. If
they want to fool the youngsters we
are here to remind them that here
are the people who supported the
British rulers. They were opposed to
the war so long as Russia was against
the British and it was an imperialist
war. Overnight, as soon asz the
Russians . . .

Surr K. L. NARASIMHAM: We
know you well.
(Interruptions).

Srarr ABID ALI: As soon as the
Russiang joined the British and allied
with them it became a people’s war.
The communists were gut to support
the war effort and one of the war
efforts, a3 part of the war effort was
that the British Government should
maintain its rule in this country. And
that is a thing which everybody
knows. No use shouting and telling
No’. Tt is as much fact as we are
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here today. If the hon. Members are
ashamed of their action then they
should come forward and say that
they were wrong. But they have never
said that up to this time. But they
went to this extent that even after
the British army left, they never said
that the British had left India, Even
till the time our good friends Bulganin
and Khrushchev had to come to India
to tell these people “here ig the
Indian flag; no British flag is here
now; It is Indian Government. India
has become independent” after that
“certificate” only the Communist Party
in India accepted that it is an inde-
pendent India and not British India.

493

(Interruptions).

Sarr BHUPESH GUPTA: Madam,
on g point of order . . .

Surr ABID ALI: I am not yielding.
Is it on a point of order?

Suri BHUPESH GUPTA: I am
very glad that you yield. There is a
certain rule which we try to observe,
as far ag possible, called the rule of
relevancy.

Surr ABID ALIL: It is not a point of
order. I am not yielding. I am only
reminding the people. I want to warn
the Government that they must be
having information about whay is
happening in the border. Persons who
came from the border area formerly
educated .

Tue DEPUTY CHAIRMAN: I think
you must speak on the subject.

Smert ABID ALI: It is very much
relevant. I am opposing the intention
of the motion. This is, of course, con-
sideration of it. I am opposing the
suggestion that the Government
should release the detenues. Legal side
apart, in case anything wrong has
been found, it should be amended and
I am requesting the Government not
to be bullied. I am requesting the
Government to be very strong. We
are on the crossroads, Madam. This
is a question of integrity of the
country. 'The high principles and pre-
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cepts that the Communists want to
~laim cut no ice. This Government
should know what they are. The
Government should be aware of it
and also I have a right to tell them
of what is happening in the border.
The residents of the border area, who
were here educated and indoctrinated,
those friends, have been sent there.
A large number of persons have been
trained as communists and trained to
do things about which they them-
selves will be ashamed, when this
will be done there, To the border
they have been sent and a large
number of bulletins have been started
in the border areas to say that China
is your friend,

Somge Hon.
shame.

MEMBERS: Shame,

Surr ABID ALI: China is not com-
ing as your enemy. China is coming to
give you protection and Netaji
Subhas Chandra Bose is leading the
Chinese Army. That is what these
people are being told in the border.
Government should beware. But let
the public also beware,

Suri CHANDRA SHEKHAR:
Shame to the Government that they
are not able to check it.

Surt ABID ALI: So far as I am
mentioning the thing which I know.
They talk of Netaji Subhas Bose. The
same Subhas Bose was called by
them “Tojer kukur”, dog of Tojo. That
was the title the Communist Party
gave him a man who was dear to
everybody in this country.

In border areas a large number of
veople are doing subversive activities.
Even the posters which have been
pasted on the walls in Delhi advocate
only class war, There is no question
of this war against the Chinese.

Then there was the industrial
truce. ITn November last we had a
meeting and so many decisions were
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taken, Did these Communist trade
unjons, who were a pariy to that,
voluntarily agreed, carried out part of
the truce? Everywhere strikes, every-
where trouble, everywhere demonstra.
tions, and of course all in the name of
class war, Take this opportunity, the
cmployers are earning take as much
benefit as you can, wage a class war
against the employers—this ig what
they advocate. Nothing about this
war, nothing about the Chinese. They
are very clever people. They give 2
iwist to every situation to their own
advantage. But Government alse
knows, and should know, what should
be done.

4932

Madam, so far I was submitting
that we are on the cross roads, I, as
a Congressman with 44 years of con-
nection with the organisation, must
warn Government that if they show
any weakness in dealing with any
one of the two groups—one is pro-
Russian and the other is pro-Chinese
—they will repent it. Government
should remember that when the
occasion came, from anti-British they
became pro-British because some-
thing happened in g foreign land, in
a foreign country, but nothing con-
cerning India and we were at war
with the British Government in 1942.
The same thing may happen. There
mavy be Chinese Communists, there
may be Russian Communists, but are
there also Indian Communists? Have
they any grain of jove left as far
as this ‘country ig concerned? None.
Nothing. They are sold. They are
bartered away. They are just dancing
to the tune of foreign powers; might
be this or that power, we are not
concerned with that. Nobody knows
what will happen tomorrow, in which
country and for what purpose. Let
ug be warned to this extent that we
should not take chances.

(Interruptions).

Mr. Chavan has said that we will
learn by what has happened in the
past. Very good, I am glad, and T am
sure they will learn. Similarly so far
as this particular sphere is concerned
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also, Government should learn by
what has happened in Czechoslovakia
and so many other countries, about
the treacherous part played by the
Communist Party, first having a little
friendship with the people in the
Centre and then gradually capturing
the power, The same thing they are
attempting here, and the same thing
they want to happen in this country.
Government should not show gany
weakness about that side even though
they may call themselves something
else. No chances are to be taken =0
far as these Communists are concern-
ed. Therefore, we must remember all
that the Congress has done in the
past under Mahatma Gandhi’s leader-
ship. Our nation will not excuse, it
will not pardon, the Congress
Government and the Congress orga-
nisation if any weakness is shown at
this juncture, if appropriate action
is not taken (interruption) to treat
the traitors in thig country properly
wherever they are, (interruption) to
safeguard the Constitution and the
honour and dignity of the country.

Smrr M. N. GOVINDAN NAIR:
Madam, you should not allow that
nonsense t0 be spoken against us.

AN HonN. MEMBER: You must be
ashamed,

Surr ABID ALI: Nothing less
suffice whatever they may
Thank you,! Madam.

will
gay.

Tre DEPUTY CHAIRMAN: I will
expunge the words that are inde-
eorous.

Surr ABID ALI: Madam, I did not
say anything about particular people
here. T said about traitors in the
country, There should be no objection
to that,

Tar DEPUTY CHAIRMAN: Mr,
Abdul Ghani, You take five minutes.

Surt ABDUL GHANI: Madam, I
would request you to give some more

time. This ig a matter which must
be considered thoroughly.
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Tue DEPUTY CHAIRMAN: Order,
order. There is too much noise in the
House. The reporters cannot take ug,g Esyy8 plybm b L‘)' ”, Lytd

down,
@S gy 1 s S A ) B Lo e JRO
3, > J Lo Eaidediys
EgeS  pybee = pa#k2d S § ] &g 2 ale Euidedey)
i S Sy’ prpe o5 (] LS
Ut o pse dl adama g1 4 .
Cyr S Olaly &S a LSS g Pl g & ey Sl S e
] a S". ;-»;U Lo 4 4% o Ui G oW g g5 ree
» (€ S ’.Mdn ] :
Y LUly WS L%
e pln = 2L B 5 Uy 1S ol oy 2 Uls b LS
i " i &S X 531
b oS 45 L &Rayd o o XS Jre )
< (o [t 3 . )
U"’ 2 W aa i *U?"P?“ ‘-—’S PLUJ’ » g.S‘S ¥l Sala Wgo
he S . .
b lmly oS 2 S LS e eda S S ks n
g olegg W gyt &KL -
OrY amd! - 2 S S0l et J wr O >‘ uﬁ‘-:'
Sl W u&.@.i &as’p g‘)f " ’S G LN e L Jaki ”' ‘_”I‘-L.
"’\ S) :’ yo W (IS g e S oer el
e A ZA)|AE Xy K 2
e v ’ ot }é*“bs Ir ._“-z’.’ - o LIK... 5"5

W o S A Sl e eaas
1P & gessmdlal g 1 = yam

e > & Lo dlis KoppeS

2 e (A 15 S oty
S APl yae e da - S
U = uph LS eale S spekaRsS
Ut heEn S Sl 5y &S jen Wiily
o O et g gets S Kle by
lab & gu0 BiS gyl yae J363 48

U Wgme e 5 oy el
vl - e U S Wl
B U S ehyedd s
& b 55 S el S
e ol Syl S B RaESS gan
SR PUSTFUP 9 ) P PO S I 3V LY
o Sy S v 63 A O
=D K ayd

Tere DEPUTY CHAIRMAN: Mr.
Ghani, will you please talk a liitle
softly? I am not able to follow, and
80 also the hon, Members.

Jrle S ol 1 Al e
el & el el g0 oS Sy S
Ok &5 S B EKaied 5 4 5 P.ML
S gab Jalo s gx G | W6 Wy S e & e
OF il o 4w sy 5 iedd o B G S of &

- ShyS gy Baly e e
wale oS ( Interruption. )
i K ale oy gyl e ey
w5 als S . a
Uy dlpr o5 (] & oS Lyuw o
- & e oS
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90 3] U gl yae &lilie S f
bilae  -¥S _uple 5 ol ado
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300 S ol GigaeS yue 50!
ale loade oF <o) 5 ay S
R0 A EawnigheS &S gan TS
¥ owd g Fle sy - e
g & Pl gl ey
e bl el e e g0y (00
o i phe = WRekad | g4yd
Lio 8 lady e &5 40 Liglps
& a N ol 8 95 aylaita s
& Uyl ailud oS Gyia oolehs 8y
n S Hay WS ST ukid WSyl
U €1 I PRRC U K S & R
pRE 38 Gpia golahs S Siliwgada
G =~ S et S el S
¥ @Ry e o S csraSuSy
ot 2 Ul alagd y3 of & yun
O 12 o & Rk iy o gles
Ciaa K kGgaS SRy e
xR apley £ Rede
ute ol 2 Lo xlagd g S @S

2 S i plo =S -] gulen

|
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UM e’ e iy 8 S
U U8 i Jla Ol
B A guySyedd
o - e e eadpeaS
bl yoad - 2 ghaly aagka oS
C o & o lo by Lo Mo

- d‘L% ’.‘
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Sl 2 el lold aeS
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S slags K ul y dlagh § @y,
S ol gl ad o alasi vy &S
SU prd 8y Lo laas J ylade gg»
Uy Wl gk - NS e
SyahsRabznuisseS a2 35 2 Uys o &y
- U paed e 0 e gl S
edlas gy &S Jla o Ga oS )
Ui =B WS 2 o8 o A e
W et e &5 S =S gyl
B s gap yfoly bl £
FEE L amyleliy Sy L
4[Sart ABDUL GHANI: Madam, I
would request you to give some more

time. This is a matter which must
be considered thoroughly.

#ew et Sudw, o fed=y wre
feqr wow a8 I 9 FW T @ T
q ¥ aF g g% 97 O9R A wr
a7 fF ©e TEadaT & 99 o g
T 3 fF oY oow It gEw A 39
AM AT F I FI | 99 § I8
I A G AT AR A A qgrel
el gw fafaeex 4§ &= awe
ar fF a7 ¥ ggr S IGHT I FRO
Tg I F I gom fom e A
TR #1 | 98 99 Lfaw feurede
R R {59 gl @ # T
TOATE & WX AW g 91 fF 99 &
qE ST AEE gIT ag fewey fafaees
ENT | A 9g W gEm a1 fF AR
faw & s a g 9g g R uTEH
fafreex 9w gvm fs F g [ &
oA fFar & A

TAF WA IE 0 q9q g,
A g |

**vExpunged as ordered by the Chair.
t[ ] Hindi transliteration.
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St Wegw WY @ W9 FY TR 8
THT W WG FES T Afwd  ug A
sar ot f7 g 9 # fas getay
fr ag svafaw § 97 & =R &1 @A
& a1 7 g1, 9g 3T & fgaur & 39 &
o foar s 3R oY = ¥ & %
=T 8| :

Tae DEPUTY CHAIRMAN: Order,
order. There is too much noise in the

House. The reporters cannot take
down.
St wegw A o giw &

T srrie 3fgw | gIw FE & 93 e
T i M A g g g 5 dew
¥ +fiw fafeer & wmwEEr A @
o} St faar 9x daww famr § 0
waen fag axfast & foa F@ &1 gam
AW S Gw feaT § 99§ ar v g
fe 999 T YETEREr A 8 )
ST G Wi &7 W7 I Wi G AT
g & fF ag wered § 19 1R AL
# ST #X HuY T GAR afag R
N agma g wagamar @i
o7 W gaq SHET #) foord @
FX & FEfE A gW T F T |
fexexfay &Y aew o @ FEE A}
oY J AT S F1 IFg 0T | /T AW
Tl SRS F T WY qE AT F

Tur DEPUTY CHAIRMAN: Mr.
Ghani, will you please talk g little |

softly? I am not able to follow, and
so also the hon, Members,

ol sregw WY W GEAT FAA
Ll I I il Sl A GO 57
fegae & #di'F aftadi gosd st &¥
gifed § FredeaE W ¥ &, ag
o fedeay T $REAT &0 F 8T @H Al
T ¥ AT 99 A g A FIE @ TG
¥ T, Safed (o SIS age 7
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ag wfssma  wifeer e 39 &7 gt
MEHIH wE 2V mEw
Fafe § 1 wfER ot gt gaw &
T F T frar 9@ § o @ &
QAT ML FEA & {6 Ay &7 Tifgy
T fFT #1 s #7 faer ) e
ar frelt &1 ddAT ¥ ORS | g R
St AW SgET WGl H ARl St
e g WrEw Sy o faer
W UFS ;R E 1 T 93 FT
F & TgadT H Q3 I F7 g fomr
g fo7d < Y ST e #T faer
IR TFST AT | G AR O F g9 F
SIS FT AT FEar § ) F aw
fr & 7ex & fefh & ag o ¥ oo
TGl § AT 99 F1 9Fsy § A TR &
ff garr S @ W A w5
(Interruptions) 3 q1ed, W@;
TIARTs A F ey 1 &
AT A A TEA LY I § Hifw 5w A
FAN AT B TG g

# ag ot FT @1 91 5 W17 O a6
Fga & 5 agfae 3w 1 g @
IR @y T A9 @ fF
feeelt @7 qart@ # saT AT @
Frgfaeei & w0 T frewar | it
Il A ug TG Ty A1 F AgE ‘e’
o g F Fgr, e B’ | o =y
SHHEE AT TES ¥ a9 AT
fogrer @ oo & 9w F gafaw ¥
@ (Il %% & T AT A AT
fraa | gfee Tgrm wEW IR
WIE FIAET F g § wegfee
WO AR F @ 9 AHT I ;1fag
AT AT e & 5 FrAee JaRE
g\ smage™ 3 J9 @ I AR I
g9 7 ¢ 99 SUEIET &—H 39 T ¥
wEf gar | § @ a9k ¥ ¥ g fw
garq faemm = gfaar | wR g
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g ag wafad § fF ag fad gaw
F JEATT F@T & H R fermy wrw
gfear v 91 &8 ¥ AW 0F FHfEE
o uF fogeaen ¥ i gEgF #
e F, I 1 g4 F2 | JT T
Few R T s @ E fr o W
ST BT § afww gAre srew fafaeex
E A CIEC SO B s G 1
N fafeer s % =om g1 oW
1 T 9 GEer fear § 9w § sfew
Tdo Fo W I Fgl § fF I fafaeex
qrdf & afr 3o 7@ fear | afe W
ww o Fy & 5 faw owr adar
¥ qFST AT & AT AT ST A FoRAY FY
qFST T 2 S FT F [T
a1 gardr ag gy, fow ® iy o F
JY qT &, et S F AT AT &3 8,
g 7 et e A ag wwdfE
q FIed § AT W9 & &Arg arad
AT 978 A T g | dewy, §  wAsw ¥
FRTE ST AR AT WY AT § S AN
W g aE WA 1 4 9% ¥ W A
¥ o S9SN A 9 AT )W o9Ee
faar fF ag o s T £ AR
g g€ #18 ¥ wr fF gg e g
wifs T FT F oar § 5w w Ig
T AT AEL FWT A WA A IT A
fewrd & fFaT ok @99 ®1 o f@
ug Fg F fF 9 9% g7 hAAT T HLAT
g aFIgIT & | @A JT IF EH
TR ¥ qg W T 70 A 5 T |mR
£ T IO F @9 & T gAR W A
FHFATH  GgA AT &, T TF AIAA
WIE Qo7 $EAr 9 I qF AIT A
g AT FO AT | T Aag anT § faw
A T F srer qry gfen faear @

|qTEI AR fag deaT (d90w):
T ATFIR T @ I7 ® w15 faar g

Defence of India Act,
1962

oY wegw A AT AT F ¥ v R
HrsT /ST U7 HR FIAT FI4T G |
%fF ag 97 ¥ e 9 afad aderr
Fi<g #1 Big faar /R A A feware
@ |

e Al oy domer ¢
ot 71 o far 3

W wegw Tt : dew, @Y ¥ ag A
WRgafFofgaad § 7 g
¥ fiw A £ @ wiede & gra fw
Tg greq 99 ¥ fordee swar g, 9T ¥
fasrfor w<ar g fw ag ag 9 fF S &Y
FTAT FIGAT & FEl AT qGE T &Y T,
Fgt aw § SAYHHT T @ &Y T | FEfTeS
WA TRl § | I FY gEAT A ¢
e O feard 3w ar 9w fF 99 #
SR T @ A1 o9 3 gEwad #
Saq e § #IX ag mianse 9T qR)K
Frefge o= FooT FL AT | qA I HT
R FA . AR Sa e dragy 9 5
T 9T 8, AT W HG AT
F FEl AAETL T & WA #gd &
Tw § | 3o o g it difsd of Fd |
for g ox duer AN FUE TR 39
FGY | ST E FA qUW HIETE,
LW FIE F A 9K IF FT FET 44
fragardar W & AR sw ¥ W
fafreer & St foor 9 wie 2
W F fag | afew o agt a®
. gar & a1 fee safee S
F q # I AN TG ZaAm I A EF
foar 913 f5 a8 s § o o7 A
IATE ATt F AT AR Afad #2 fF
gH W a9 F T a%g e § S
for arar ART AR ) * F kK
Srrr SHEEL BHADRA YAJEE: *

*Expunged ag ordered by the Chair.
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Tae DEPUTY CHAIRMAN: I will
look into that. I have got eight more
nzmes before me, The Chairman has
allotted two hours for this discussion.
It is now 5.0 p.M. So, I would call
the Home  Minister to reply.
(Interruptions.) Order, order.

(Several hon, Members stood up.)

Tue DEPUTY CHAIRMAN:
you should not stand up
Please sit down.

All of
together.
I am on my feet.

Smrr P. L, KUREEL URF TALIB
(Uttar Pradesh): At least some
minutes should be given to us. (In-
terruptions.)

Tae DEPUTY CHAIRMAN: I have
to call the Minister. Please sit down.

Smrr P. L. KUREEL URF TALIB:
As a protest we walk out of the
House,

(At this stage, the hon. Member
walked out of the House.)

Smrt BHUPESH GUPTA: The
Minister should not reply. We should
adjourn. (Interruptions.)

Tee DEPUTY CHAIRMAN: I am
on my feet, Order, order.

Sarr G. MURAHARI: If you do not
allow us to speak, we walk out.

(The hon. Member then walked out
of the House.)

Smer B. D. KHOBARAGADE
(Maharashtra): We should be allow-
ed to speak.

Tee DEPUTY CHAIRMAN: I
would call the Minister now to speak
in reply to this discussion,

Surt BHUPESH GUPTA: He can-
not reply under the rules, the Minis-
ter can only intervene, The motion
is mine and the reply is mine.

Tae DEPUTY CHAIRMAN: What-
ever you may

Suri BHUPESH GUPTA: Anyway,
I hope you are extending the session,
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Ax Hon, MEMBER: No.
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Surt BHUPESH GUPTA: Why
not? Every day we sit here for
Government meotions, It would be
very unfair not to do so about the
motions coming from the Opposition.

THE DEPUTY CHAIRMAN: Mr.
Bhupesh Gupta, if your speech had
been very much shorter, many more
Members would have spoken, Mr.
Hajarnavis.

Surt BHUPESH GUPTA: Under
the rule, half an hour is given, You
know it very well. Therefore, we
might continue.

SHrR1 R, M. HAJARNAVIS: Madam,
I will not, since it is past five of the
clock, go over the same ground as it
has been traversed very ably by the
Law Minister and by my learned
friend, Shri S. K. Basu. But I will
remind the House that when the
Proclamation of Emergency was
issued under article 352 as required
by the Constitution, it was placed
before both Houses of Parliament and
was approved without dissent. Then
the Defence of India Act which was
framed in exercise of the powers
which were conferred upon Govern-
ment by Parliament by virtue of the
Proclamation of Emergency was also
adopted by both Houses without any
dissent, Therefore, these are the
powers which the House thought it
fit to endow upon itself and Govern-
ment without protest, without dissent.
And there is only one single ques-
tion I want to ask of Shri Bhupesh
Gupta and in all conscience he will
reply to me. Have the circumstances
which existed when the Proclamation
was made in any way changed? Is
the threat which then existed to the
independence of this country remov-
ed or has it worsened? And if it is
not, are we or are we not entitled
to exercise the powers which the
House in its wisdom has given to the
Government both by the Proclama-
tion and by the passing of the
Defence of India Act?
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Suart NIREN GHOSH (West Ben-
gal): There is no Emergency now.

Surt R. M. HAJARNAVIS: If you
do not get the feeling that there is
any emergency, it is because we have
used the powers with the greatest
amount of moderation, and only when
it became absolutely necessary. (In-
terruption.) Is it said that the Gov-
ernment of India should not use the
powers to meet this emergency? Is
it suggested that the danger has so
far receded that we should continue
to function under the normal Consti-
tution? Should not the Government
have the power? Look at the physi-
cal conditions obtaining. I want any
responsible Member to say in this
House that the external danger to
this country has ceased to exist,

Surt BHUPESH GUPTA: It is not
the point at issue.

Surr R. M. HAJARNAVIS: We
have not arrested every person be-
longing to the Communist Party or
to the other parties but we have only
gone after individuals after satisfying
ourselves that their continuance at
liberty is a risk to the security of the
State. To blame us by saying that
there is no emergency because we do
not use the power indiscriminately
all over, in all matters, is not to
understand

Surr NIREN GHOSH: It need not
arise for the security of the State.
For other reasons you did it.

Surr R. M, HAJARNAVIS: That is
a point of view you may have, it is
your own point of view. But I am
quite sure that there are several
Members in the respectable party to
which the hon, Member belongs who
would have been detained even if his
party had to take decision in this
behalf. I agree with Shri Bhupesh
Gupta that the Constitution ought to
be defended, we ought to defend the
Constitution,

And we defend the Constitution by
defending the independence of this
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country. The Constitutional rights
can only be exercised if this country
continues to be independent, that is,
if there is a Government which is
able to permit exercise of constitu-
tional rights, the wvarious agencies
created by the Constitution continue
to function, that the courts continue
to function, And we are quite sure
that we had come to the conclusion
that the persons whom we have only
deprived of their liberty are being
treated very well, I will refer Mr.
Bhupesh Gupta to a novel which has
been published in the Soviet Union
probably a year back, “A day in
Siberia” or some such thing, with
the tacit approval of the Premier of
the Soviet Union, Mr. Khrushchev.
He will find what is the condition of®
the prisoners in the Soviet Union.
Let him compare that with the con-
ditions of his comrades who are only
deprived of their liberty so that they
may not indulge in activities which
will endanger the independence of
the country.

494+

Dr, A. SUBBA RAO (Kerala): Oh,
don’t tell us. I know the conditions
that the prisoners here are subjected
to?

Surr R. M. HAJARNAVIS: I will
send him a copy of the book if he is
so jnterested. Therefore, Madam,
these are the powers which the House
invested us with.

Then, an hon, Member said that
the law is more drastic than what
it was under the British, when the
British took powers under the De-
fence of India Act. May I refer him
to rule 30 and 30A in which after
detention there is a right of repre-
sentation to an advisory board, and
that advisory board does take into
consideration representations, if there
are any, and then an order is made.
Let him compare it with Regulation
18-B which was promulgated in the
United Kingdom tunder the De-~
fence of the Realm Act. Does
he find a difference between the
two? Assuming that the power is
being abused—that is the point
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which Mr. Ghani also made. I am
sorry he is not here to listen to the
answer—the Supreme Court have
made it clear, if it needed being made
clear. They have said that the only
effect of the proceedings and Proe-
lamation is to stop a challenge to the
detention on the ground that the
fundamental rights, which are men-
tioned in the Presidential Order, are

infringed. On the other grounds
mentioned, namely, that the deten-
tion is of a wrong person, or that it

ig malafide, or that it is not in accor-
dance with the Constitution, any
court can be approached under sec-
tion 491, High Court ] mean, or under
artical 226, and also the Supreme
Court can be approached under arti-
cle 32. The orders of detention are
not challenged on the ground that it
is based wupon a Jaw which contra-
venes the provisions which are men-
tioned in the Presidential Order. That
has been made clear later on in the
judgment.

It still remains to consider what
are the pleas which are now open to
the citizens to take in challenging the
legality or the propriety of their de-
tentions either under s! 491 (1) (b) of
the Code, or Art. 226(1) of the Con-
stitution. We have already seen that
the right to move any court which is
suspended by Art.359(1) and the Pre-
sidential Order issued under it is the
right for the enforcement of such of

the rights conferred by Part III ag may

be mentioned in the Order. If in
challenging the validity of his deten-
tion order, the detenu is pleading
any right outside the rights specified
in the Order, his right fo move any
court in that behalf is not suspended,
because it is outside Art.359(1) and
consequently outside the Presidential
Order itself. Let us take a case where
a detenu has been detained in viola-
tion of the mandatory provisions of
the Act. In such a case, it may be
open to the detenu to contend that
his detention is illegal for the reason
that the mandatory provisions of the
Act have been contravened. Such a
plea is outside Art. 359(1) and the
right of the detenu to move for his

o e — e e
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release on such a ground cannot be
affected by the Presidential Order,

Therefore, the challenge is not on
the ground that the detention Thas
taken place in violation of articles of
the Constitution which have been sus-
pended under article 379, if that is
not chailenge, then any other ground
of challenge which were available to
a detenu before would continue to be
available. On this point I might
elaborate z certain point which was
made by the Law Minister.

4950

Assuming that the right of liberty
does not depend upon the fundamen-
tal right guaranteed by the Constitu-
tion which has the effect, as the
Supreme Court says, of abridging
the legal competence of a legislature,
then in well-known case, the Privy
Council said the right to liberty is
certainly an inherent right of an in-
dividual and the court will certainly
go into the question if he is detained
without authority. Now, it is well
known that so far as the English
Jurisprudence is concerned, they did
not believe in abstract legal rights.
The whole English law which is ad-
ministered in the courts depends upon
remedy. The question is not, " “Have
you the right? Therefore, you have a

remedy?” The question always is,
“Have you a remedy?” If there is
remedy, then remedy pursued in

that particular form is the content of
the right.

Pror. M. B. LAL: I wish to point
out here that in the Indian Constitu-
tion fundamental rights constitute a
fundamental law. So there is the
question of abstract right. The ana-
logy of the English law does not pre-

vail here. TUnder the English law
there is no charter of fundamental
rights.

Sari SANTOSH KUMAR BASU:
May I just point out one single thing
in answer to my friend, Mr. Mukat
Behari Lal’s intervention? My friend
says that it is the fundamental right
in the Constitution irrespective of a
remedy. But if you will kindly con-
sult Part III of the Constitution, which
confers fundamental rights, you will
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see that included in Part III is also
article 32 which enables people to go
to the Supreme Court for a remedy
when their fundamental right is in-
fringed. So the right and the re-
medy are tied up with each other in
the constitution, and if the exercise
ot the remedy is suspended, the right
also remaing in abeyance.

Pror. M. B. LAL: The remedy is
secondary to the right.

Suerr R. M, HAJARNAVIS: I wish
to point out to the learned professor
that I am arguing of a position where
the fundamental rights are suspend-
ed. The remedy is in respect of the
rights suspended. The question is,
“Does the right exist apart from
remedy?” The proposition which I
am asking the House to consider and
which will be considered at an appro-
priate stage when the question is
raised is: Assuming that the remedy
goes, does the right still survive?
And I was pointing out that there are
phrases in the English Jurisprudence
which say that there may be damage
without remedy. Now, if all injuries
were capable of being redressed by
remedies, that is to say, if for a
moment there is an abstract right for
which a remedy must flow, if that
were the proposition, then the ex-
pression damages without remedy
would have no meaning. Therefore,
it is a serious question and the Sup-
reme Court held it to be a very
serious question, and they said in the
passage which has been read out by
the Law Minister that these things
will have to be considered very care-
fully when the question arises. At
this stage we are not considering
them. And what has been done,
Madam, by the hon. the mover of
this Resolution is that having lost his
case in the court, having lost all the
arguments there—they were negatived
by the court—he wants now to move
the same arguments in Parliament
which he can do, but he cannot sup-
port it by legal arguments which have
been negatived. He cannot say that
the Supreme Court has so decided.
They have not so decided. He can
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say that this kind of law which
allows detention on these conditions
ought not to be allowed. That is an
argument which I can understand,
which we will consider, whether the
conditions should be relaxed, whether
there should be any kind of bar.
These are things which can certainly
be advocated. But to say that the
Supreme Court said that the present
procedure is wrong, ultra wvires,
against the Constitution, is to read in
the judgment what certainly is not
there.

4952

I will not, Madam, go over what
the Law Minister has already read,
but 1 will merely read one more
passage from the judgment, Which
says:—

“If the detenus are justified in
contending that the Ordinance and
the Act which took its place con-
travened the fundamental rights
guaranteed by articles 14, 21 and
22, the said Ordinance and the Act
would be and would continue to be
invalid; but the effect of the Pre-
sidential Order is that their invali-
dity cannot be tested during the
prescribed period. Therefore, the
argument that since the Ordinance
or the Act is invalid, the Presiden-
tial Order cannot preclude a citizen
from testing its validity, must be
rejected.”

That is to say, they say that they will
not go into this question.

“The same argument is put in
another form. It is argued that we
have merely to examine the Ordin-
ance and Act to be satisfied that
articles 14, 21 and 22(4), (5) and
(7) have been contravened and it
is suggested that if these infirmities
in the Ordinance and the Act are
glaring, it would not be open to
the President to issue an Order pre-
venting the detenus from challeng-
ing the validity of the said statu-
tory provisions. That, in substance,
is what is described by this Court in
Mohan Chowdhury’s case as ‘argu-
ing in the circle’.”
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Therefore we are satisfied that the
challenge to the validity of the Presi-
dential Order is not well founded.

I will again read, Madam, what has
been read by my friend, Mr.
S. K. Basu, because it will bear re-
petition. They made it very clear:

“In our opinion the learned
Attorney-General is right when he
contends that we should not and
cannot pronounce any opinion on
the validity of the impugned Act if
we come to the conclusion that the
bar created in the Presidential
Order operates against the detenus
in the present case. In fact that
is the course which this court
adopted in dealing with Sree Mohan
Chowdhury’s case and we are satis-
fied that is the only course which
this court can logically and pro-
perly adopt.”

These apparently are not the inhi-
bitiong of the hon. the mover,

Madam, I have done,

Tue DEPUTY CHAIRMAN: Mr.
Bhupesh Gupta.

Surt BHUPESH GUPTA: Madam,
I have 15 minutes. I would speak
only for five minutes and give ten
minutes to my friends on the Opposi-
tion.

Tae DEPUTY CHAIRMAN: I am
calling upon the mover to reply.

D. KHOBARAGADE:
(In-

Surr B.
Madam, may I say something?
terruptions).

Tae DEPUTY CHATRMAN: 1 have
called upon the mover to reply.

I think the Chair’s ruling must be
observed.

Surr BHUPESH GUPTA: Madam,
normally in the case of Government
motions and others we do sit longer
and the proceedings will bear me out
I do not know why today suddenly,
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even after I had talked to the Con-
gress Party and they had more or less
agreed that we could sit a little lon-
ger, this extension was not given. I
do not blame you but perhaps it has
suited the Government very well,
because all these friends on' the Oppo-
sition side would have spoken against
the Government position. I maintain
ang I do repeat in their hearing that
all these friends of the Opposition
woulg have spoken against the Gov-
ernment position and to that extent
the Government can segk comfort
from the fact that they had not had
the chance to speak. But anyhow,
Madam, by their protests and other
things it has been made clear what
they stand for.

4954

I am grateful to the Opposition in
the beginning, whatever may be our
differences, that we are a solid oppo-
sition here with regard to the consti-
tutional issue that has been raised,
namely, Parliament does not have the
powers to make such 3 law in defi-
ance and in confravention of the Con-
stitution. That is the jssue. And if
we do not have the power and if we
have made a law in excess of our
power, it stands to reason that this
law is unconstitutional, no matter
what happens to the detenu in a court
of law. I was surprised at the
speech of both the Home Minister and
the Law Minister. They bypassed the
issue, and deliberately so. What does
article 13 say? It says:

“All laws in force in the territory
of India immediately before the
commencement of this Constitution,
in so far as they are inconsistent
with the provisions of thig Part,
shall to the extent of such incon-
sistency, be void.”

That is the mandatory injunction of

the article. That article stands, The
emergency has not suspended this
article. It is binding ang it is in
force; that mandate operates. The

question arises after that whether the
law that we have passed touching
articles 21 14 and 22 of the Constitu-
tion conforms to the mandate of Par-
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liament. The answer of the Supreme
Court is clear, It says, ‘No. It does not
conform to the mandatory require-~
ments under article 13 This is the
position. And here the Supreme Court
makeg it very clear in that majority
judgment that Parliament has chosen
to pass an Act under challenge and
disregard of the Constitutional provi-
sions of articles 14 and 22. How am
I to understang this thing? Why does
the Supreme Court say so? If the
Supreme Court had kept it open, it
would not have come out with these
legal findings that “What you have
done you have done as Members of
Parliament in disregard of the Con-
stitution.” The provisions are men-
tioned. You will have moted, Madam
Deputy Chairman, in the entire course
of the speeches of the two Members
who spoke from the Treasury Benches
there was no attempt to explain what
happeng to the law-making powers of
Parliament, what happens to the fet-
ters that are impo<ed under Part IIT
of the Constitution. Do they go or do
they remain? The Constitution tells
us that article 358 takes it away. As
far as article 19 is concerned, the
Constitution again tells ug that noth-
ing else iz taken away and what is
said in article 359 is this that only
the remedy to the aggrieved party put
under detention if suspended, not the
law, not the right. And the Supreme
Court repeatedly in different places
clearly savs this. Yet the Law Minis-
ter and the Home Minister were at
paing to explain it away as if noth-
ing of importance hag been said. Well,
you can argue out like that. You have
the majority and you have the final
say in such matters for the present
But lawyers will judge it, jurists
will judge it and the whole world will
judge it. What the Supreme Court
has said is not an obiter dictum. What
the Supreme Court has said is 5 legal
finding. There was an issue, TUn-
doubtedly the majority, having denied
the remedy, has not thought it fit to
declare in clear and categorical terms
that the law is ultra vires the Consti-

tution. But they have made it clear
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that even the Attorney-General could
not challenge. That is what they say:

“It appeared that ag regards the
validity of the impugneg provisiom
of the Act ang the Rules, Shri
C. K. Daphtary, Attorney-General,
wag not in a position to challenge
the contention of the appellant that
the Act contravens articles 14, 21
and 22 (4), (5) and (7).”

This is what the Supreme Court says
You allowed your Attorney-General
in the court of law not to challenge,
not to contradict when it was chal-
lenged in this manner. On the contr-
ary he bowed to the challenge and
said the law was bad. On the other
hand you are coming here as if noth-
ing has happenhed. The Supreme Court
hag noted it. Not only does it note
it, in many other places in the judg-
ment you will find that the Supreme
Court does not leave anything in
doubt. I have to repeat it again: It is
quite true that if this Act has been
contravened, the citizens’ fundamental
right under articles 14 and 22 would
be void and the detention effected
under the relevant provisions of the
said Act would be equally in opera-
tive. Such was the position, Madam.
Now this is quite clearly said.

4956

1If we can prove, as indeed we have
proved, that article 22 remains, artic.e
14 remains, they are not abrogated
as article 19 has been, then
we have to invite our attention to
article 13 and see whether we are
observing article 13 and passing a
measure in consonance with the
provisions of article 14, 21 and 22.
Clearly we have not done it. Safe-
guards are not there. Representa-
tions given under article 22 are not
there. That is admitted. And yet
they say that the law is in conso-
nance and nothing is invalig in the
law, Well, you can say that, But why
don’t you even now go to the Sup-
reme Court with a straight question
under a Presidential reference under
article 143 and ask the Supreme
Court to tell you whether it is 2
valid law or an invalid law? I ask
you, I challenge you. Madam Deputy
Chairman, on June 1. I wrote a
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letter to the Prime Minister reguest-
ing him to seek the opinion oi the
Supreme Court through a Prestden-
tia] reference under article 143 as to
whether this particular piece of
legisiation 1s valid or invalid, con-
stitutional or unconstituiicnal. The
Prime Minister did not seek  the
opinion of the Supreme Court in this
matter. But op minor matters, he
seeks the opinion of the Supreme
Court and of the Supreme Court
Judges. But here when it is such a
vast question, a question of great
constitutional importance, the Prime
Minister thought it fit not to seek—
that 1t was not necessary to seek—the
opinion of the Supreme Court. Well,
we draw our own conclusion from
that. What ig this conclusion? Wise as
he is, the Prime Minister knows that
to that question there can be only one
answer. The Supreme Court will say
to such a reference that your law is
bad, that it is unconstitutional, and
he will be faced with such a situation.

Madam Deputy Chairman, I there-
fore, very much regret the way the
Government spokesman discussed this
subject. 1 did not bring in any poli-
tical question into this general matter,
I did not try to indulge in party poli-
tics. You would have seen that Shri
Vajpayee when he spoke, he kept
himself aloof from party politics and
rightly he did it. My friend Shri
Chandra Shekhar digressed slightly,
but even so, he said the rule of law has
to be maintained and 1 congratulate
him. The Communists are not a
petty-minded people, who when they
get a few attacks here and there,
forget what is right or good. We
Communistg are large-hearted.

Surr ARJUN ARORA (Uttar Pra-
desh): You will also appreciate the
large-heartedness of Mr. Abid AlL

Surt BHUPESH GUPTA: We are

large-hearted people. The issue was
not whether Communists were bad
or good. That was not the issue. The
issue was whether the law i good

or bad, and our friend of the P.S.P.
has said that the law is bad and that
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15 enough for me and I congratulate
him.

As tor Mr, Abid Al his is the
lamentation of an oppressed soul, the
cry of an agonised heart, Mr. Abid
All, whenever he speaks, 1 always
feel that the Prime Minister shouid,
perhaps have controlled him by keep-
img him in a Ministry, rather than
leitting him go out. The whole
balance is gone, whatever restraint
was there by sitting on the Treasury
Benches by the side of Cabinet
colieagues, 1s totally gone and he runs
amuck. We heard Mr., Abid Ali and
we saw how he indulged in pure and
sinple anti-Communism and that
over a question of law and the Cons-
titution. But then, Madam Deputy
Chairman, in America there are peo-
ple who dream of anti-Communism
in midnight and jump out of windows

and some people even  carpets
and so on. I can understand such
things, But why should my esteemed

triend Mr. Abid Ali came to have
such a kind of mental delirium and
hysteria of anti-Communism, I -»an-
not wunderstand. I would request
friends to save my friend and col-
league in Parliament from this deli-
rious frame of mind,

Madam Deputy Chairman, as I said,
this is a s‘mple thing that is  before
the House. The question is, Had we
the power to pass such a law? To
that there 1s no answer. Can the
emergency widen the power of Par-
liament so that anticle 13 does not
come now? The answer is clear in
the judgement of the Supreme Court,
they say “No”. Emergency or no
emergency, the power of Parliament
to pass law cannot be widened by
anybody. Now, therefore, if we had
passed a law without having our
powers widened, as indeed they can-
not be widened, then it is in contra-
vention of the Fundamental Rights
and the Constitution, to which our
attention is drawn by article 13. And
we were told while passing this law
that we must' conform to that article
and Part III. What am I to say?
I say we should be in a mood of
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self-criticism. Madam, we Commu-
nists know that self-criticism is very
important from the point of view of
progress and so on, Why should not
Parliament put itself into a self-criti-

cal mood? It will add to the glory
and prestige of Parliament. Here is
Parliament sitting and  discussing

these things and reviewing the whole
position. Tt must criticise itself and
improve matters. That will be add-
ing to the substance of our demo-
cracy, instead of our just going about
with the form of it. Therefore, that
point has not been answered.

The second point is: JIs the law
consistent with the provisions of the
Conslitution? Well, the answer is:
No. They did not deal with it. Which
judge, jury, or lawyer in the coun-
try, has said that this particular piece
of legislation. authorising detention
without trial is consistent with the
provisions of the Constitution? None,
not one, none of the seven judges
who sat on the benches of the Sup-
reme Court, not one has said it. Are
we not to draw the conclusion?

Suarr B. D. KHOBARAGADE: The
Law Minister says so.

Suri BHUPESH GUPTA: The Law
Minister gives wrong advice to the
hon. Prime Minister. What advice

did he give in that case of that Com- °

mander who was prosecuted?

Surr R. M. HAJARNAVIS: May I
again mterrupt the hon, Member to
say that the advice given by the Law
Minister was upheld by the Suprem
Court? o

Surt BHUPESH GUPTA: 1 Jon’t
know. I know you love each other.
The advice given by the Law Minis-
ter to Shri Lial Bahadur Shastri was
that the right ipso facto goes. Has
the Supreme Court said that the right
ipso facto has gone? No. On the
contrary, it said that what goes is

of persons under the 4960
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categorical and wise pronouncement

of the Suprem. Court, that our be-
loved Law Minister gave good advice
to the Minisiry of Home Affairs?
Well, we should not be carried away
by love. You may have love for each
other, you may admire your Law
Minister, if you like, But we love
the Constitution more than we admire
the Law Minister or any Minister.
We want to know what has happened.
You have not answered two simple
questions put before this House from
this side of the House. So many
things were said by the Law Minister,
as to what would happen to the
grains? What would happen to the
requisitioning of houses and so on
Were ‘hese relevant? A learned law-
yver of the Calcutta High Court talk-
mg all kinds of things which have
not the slightest relevancy to the
debate, We ask him to tell us if
Parliament has the power to make
that law. You have done jolly well
by passing it. Buf had yvou the pow-
er? Did he answer that question?
No, he could nof say it, because he
knows that then his position in that
case would be totally unsustainable.
Tt was said that the Supreme Court
had not given an opinion, nor has it
pronounced that it is ultra vires of
the Constitution, But has not the
Sunreme Court said many >ther
things? Have I not quoted them?
Are they not relevant? The Supreme
Court Judges are not like some Mem-
bers of Parliament, like Mr. Abid
Ali, speaking whatever they like.
They speak on points of law They
speak on the vpoinfs placed before
them and here wag a point placed be-
fore them to which they have fur-
nished an answer saying that this is
disregard of the Constitution. Well
after that. I am shocked and sur-
prised to find the Law Minister try-
ing to bypass the issue. Te had not
the courage to deal with it, he by-
massed it

As far as the Home Minister is
concerned. I do not blame him very

the right to move the court, not the ;| much, because he has no case to make.

fundamental right itself. Am I to

think even after that clear and l

That is why T find for once,
two hon. Ministers taking part in 2
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two-hour debate and taking away half |

of the time from us, Well, that is

not right.

|
Surr R. M. HAJARNAVIS: Soth |
of us together took less time than ’
you took for one of your speeches.

Surt BHUPESH GUPTA. Mr.

Hajarnavis

THE DEPUTY CHAIRMAN: Mr.
Gupta, you have taken 15 minutes.
Please wind up.

Surt BHUPESH GUPTA: Yes,
Madam. But Mr. Hajarnavis seems
to be getting needlessly excited over
a matter which needs cool thinking,

deep judgment and  dispassionate
approach,
Now, I have spoken at length

because the matter is a very jmport-
ant one. I did not come here because
we lost the battle any where. Mr.
Setalvad fought the lawyers’ battle
with great courage, knowledge, wis-
dom and legal acumen and of him the
entire Bar and the public are proud.
We are fighting here the constitu-
tional and if I may say so, the poli-
tical and moral baftle. I say consti-
tutional in the sense that laws are
made here and it is we who have to
see after hearing even public opinion,
whether the laws which we have
passed are_in consonance with the
Constitution. Not one hag said that
this law is in consonance with the
Constitution. And so the only honour-
able course for the Law Minister, for
the Prime Minister and for the Gov-
ernment would be to amend the law,
that is the least that I can expect
them to do, and to revoke the Presi-
dential Order and immediately re-
lease the persons under detention, of
all parties, who are now in prison.
Madam Deputy Chairman I say this
thing in sorrow. Even under the Pre-
ventive Detention Act, you cannot
hold any person in dentention for more
than a year but for ten months now
under an illegal law, a law which does
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without

Surr ABID ALI: Rightly.

Sur1 BHUPESH GUPTA: Well,
-~z ccmes the moral question. 1
would have liked Shri Sapru to speak
1 do not know who silenced him.

Ty

Tre DEPUTY CHAIRMAN: You

did not give him a chance.

Surr P. N. SAPRU:
ed of that.

I was depriv-

Surt BHUPESH GUPTA: Here
was a jurist and I was very keen to
hear him, because, I hear it norder to
learn from him. I do not know what
happened in the Congress Party that
the only jurist of great eminence,
tremendous courage, wisdom and
knowledge did not speak. His place
was taken by Mr, Abid Ali, my hon.
friend who sits there What is this?
Are you to meet constitutional argu-

ment by  anti-communism? Is that
the way to serve the Constitution?
Are we to encourage dispassionate

non-party discussion over matters of

constitutiona]  principles or not.
Madam Deputy Chairman

Tre DEPUTY CHAIRMAN: I

thought you werc winding up.
(Interruption)

Surt BHUPESH GUPTA: Don’t
think that I am spcaking  because
some people are in jail. This grie-
vance I take up separately. I have

spoken here at such length and have
brought in all these issues in order to
draw the attention of my esteemed
friends opposite ang those who sit on
this side to the problems that have
arisen. I know that in the Congress
benches there are many who cherish
constitutional principles, just as we
here are, who cherish democracy, who
would like the rule of law to be car-
ried forward, established and not
trampled under foot, I know that in
the Congress benches there are many

not stand the scrutiny of constitutional
test at all, they are holding hundreds

i ‘clay, in the front bench as well as
i in the rear, in the House as well as
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outside, who feel pained at heart that
in the Government which is  under
their control such a thing should have
happened. If the vaoice is not spoken
today, 1t 1s because of some particular
reason but Iknow that in their bosoms,
in their heart of hearts, they realise
that something grossly wrong has
been done and 1t has to be rectified.
I would gnce again appeal to the
Government to act in this situation,
show courage, not to stand on false
prestige ang thereby serve the cause
of the Constitution, rule of law, demo-
cracy and principles that we cherish
to uphold in our public life.

Thank you,

Tue DEPUTY CHAIRMAN: I shall
put Mr. Ghani’'s amendment to the
vote,

“That at the end of the Motion,
the following be added, namely:-

‘and having considered the
same, this House recommends to
the Government to review the
position and take necessary ac-
tion.” ”

The motion was negatived,

MESSAGE FROM THE LOK SABHA

Tae CONSTITUTION (SEVENTEENTH
AMENDMENT) BiLn 1983

DEPUTY SECRETARY: Madam,
I have to report to the House the
following Message received from the
Lok Sabha, signed by the Secretary of
the Lok Sabha:

“I am directed to inform Rajya
Sabha that Lok Sabha, at its sitting
held gn Thursday, the 19th Septem-
ber, 1963 adopted the annexed mo-
tion in regarg to the Constitution
(Seventeenth Amendment) Bill.
1963,

I am to request that the concur-
rence of Rajya Sabha in the said

| RAJYA SABHA |

|
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motion, and also the names of the
members of Rajya Sabha appointed
to the Joint Committee, may be
communicated to this House.”

Motion

“That the Bill further to amend
the Constitution of India be referred
to a Joint Committee of the Houses
consisting of 45 members, 30 from
thrs House, namely:-

1. Shri S, V. Krishnamoorthy
Rao

2. Shri Bibhuti Mishra

3. Shr1 Sachindra Chaudhuri
4. Shri Surendrinath Dwivedy
9. Shr1 A. K, Gopalan

6. Shri Kashi Ram Gupta

7. Shr1 Ansar Harvani

8. Shri Harish Chandra Heda
9. Shr1 Hem Raj

10. Shri
11, shri
12, Shri Cherian J, Kappen

13. Shri L. D. Kotoki

14, Shri Lalit Sen

15. Shri Harekrushna Mahatab
16. Shri Jaswantrai Mehta

17. Shr: Bibudhendras Misra

18. Shri Purushottamdas R. Patel
19. Shri T. A. Patil

20. Shri A V. Raghavan

21. Shri Raghunath Singh

22. Chowdhry Ram Sewak

23, Shri Bhola Raut

24. Dr. L. M. Singhvi

25, Shri M, P. Swamy

26. Shri U. M, Trived:

27, Shri Radhelal Vvas

28. Shri Balkrishna Wasnik

29. Shri Ram Sewak Yadav, and
30, Shri Asoke K. Sen

Ajit Prasad Jain
S. Kandappan

and 15 from Rajya Sabha;

“that in order to constitute a sit-
ting of the Joint Comauittee the



