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Ministry of Food a<nd Agriculture (De-
partment of Food): — 

(i) Notification G.S.R. No. 1206, dated 
the 1st September, 1962. [Placed in 
Library. See No. LT-477/62.] 

(ii) Notification G.S.R. No. 1278, dated 
the 24th September, 1962. [Placed 
in Library. See No. LT-478/62.] 

(iii) Notification G.S.R. No. 1363, dated 
the 15th October, 1962. [Placed in 
Library. See No. LT-479/62.] 

<iv) Notification G.S.R. No. 1364, dated 
the 15th October, 1962. [Placed in 
Library. See No. LT-480/62], 

(v) Notification G.S.R. No. 1385, dated 
the 18th October, 1962. [Placed in 
Library. See No. LT-481/62.] 

<vi) Notification G.S.R. No. 1386, dated 
the 18th October, 1962. [Placed in 
Library. See No. LT-482/62.] 

SUPPLEMENTARY  DEMANDS   FOR 
GRANTS   FOR   EXPENDITURE    OF 
THE       CENTRAL       GOVERNMENT 
(EXCLUDING RAILWAYS)  IN 1962-63 

THE DEPUTY MINISTER IN THE 
MINISTRY OF FINANCE (SHRI B. R. 
BHAGAT) : Sir, on behalf of Shri Morarji 
Desai I beg to lay on the Table a Statement 
showing the Supplementary Demands for 
Grants for Expenditure of the Central Govern-
ment (Excluding Railways) in the year 1962-
63. 

THE    INDIAN    SALE    OF    GOODS 
(AMENDMENT) BILL, 1962 

THE MINISTER OP LAW (SHRI A. K. SEN) 
: May the Deputy Minister move it on my 
behalf, Sir? 

MR. CHAIRMAN:    Yes. 

THE DEPUTY MINISTER IN THE 
MINISTRY OF LAW (SHRI BIBUDHEN-DRA 
MISRA) :    Sir, I beg to move: 

"That the Bill further to amend the 
Indian Sale of Goods Act, 1930, be taken 
into consideration." 

Sir, the Indian Sale of Goods Act, 1930, 
which is mostly modelled on the English law 
on the subject, was reviewed by the Law 
Commission in the light of the judicial 
decisions obtaining in India after 1930, and 
also in the light of the development of the law 
that existed in other countries as well. It also 
received representations and suggestions from 
various bodies, and after examining all these it 
came to the conclusion that a radical change of 
the Act was not necessary and so suggested 
some minor changes only. A Bill was 
introduced in 1960 on the floor of this House 
incorporating all the recommendations that 
were made by the Law Commission. It was 
passed here and sent to the Lok Sabha, but it 
could not be passed there due to its dissolution, 
and hence this Bill has been brought here 
again. As I have said, Sir, the Bill that was 
brought in the year I960 before this House 
sought to incorporate all the reommendations 
that were made by the Law Commission. The 
distinction now is that only one of the recom-
mendations of the Law Commission has not 
been accepted in so far as the present Bill is 
concerned, namely the inclusion of electricity, 
gas and water in the definition of "goods" in 
section 2 of the Indian Sale of Goods Act. Sir, 
since there is also an amendment on the 
subject, that has been tabled by Mr. Chordia, 
that these be included in the Definition of 
"goods", as hps been suggested by the Law 
Commission, I will first of all refer to that 
aspect of the matter. 

Sir, after the Bill was passed by this House, 
representations were received from State 
Electricity Boards and  Undertakings   that   
the   inclusion 



 

[Shri Bibudhendra Misra.] of electi'icity, 
water and gas in the Indian Sale of Goods Act 
may have the result of imposing sales tax on 
the sale of electricity. Therefore, they 
suggested that these should not be included in 
the definition of "goods" in the Indian Sale of 
Goods Act. So far as that apprehension is 
concerned, Sir, it was found to be baseless, 
because tax on the sale and consumption of 
electricity is included in the State List, Entry 
53 of the State List, and therefore either the 
inclusion of electricity or the exclusion of elec-
tricity from the definition of "goods" would not 
take away the power of the State Government 
under Entry 53 of the State List to levy a tax or 
not to levy a tax. But, then, there were other 
considerations also which were subsequently 
examined and it was thought that it would be 
proper that these should not be included in the 
definition of "goods" at all. Firstly, Sir, it will 
be seen that the whole idea of the Sale of 
Goods Act revolves round the sale of tangible 
goods only and not intangible goods like 
electricity, gas and water. There is no country 
in the world where electricity, gas and water 
have been included ;'i the definition of "goods" 
in the Sale of Goods Act; there is no parallel to 
such a recommendation. And secondly, if you 
analyse the scheme of the Indian Sale of Goods 
Act, if you analyse the different provisions, 
like sale by sample, ascertainment of goods, 
appropriation of goods, stoppage in transit, 
specific goods, penishable goods, you will find 
that these deal with these matters only and not 
with intangible goods, as I have said. Ex-
cepting probably some of the provisions 
regarding warranty in certain cases, the whole 
idea of the Act and the whole scheme cannot 
be made applicable to electricity, water and 
gas. And then, Sir, there are also specific Acts 
dealing with the subject of electricity and 
water and gas, regulating the sale and supply 
of electricity or of water or of gas. Therefore, 
Sir, it was considered that it would 

serve no purpose, that rather it may create 
difficulties. 

SHRI V. M. CHORDIA (Madhya Pradesh): 
You just now referred to it and said that there 
was some Act for 
water. 

SHRI BIBUDHENDRA MISRA: It is 
always covered by municipal Acts; it is 
always covered by local Acts. There are the 
municipal Acts and for electricity there is the 
Electricity Supply Act of 1948 and the 
Electricity Supply Act of 1940 and others. 
They also regulate, they also say when power 
is deemed to be supplied to the purchaser, or 
not. All those provisions are there. Therefore 
it was thought that no useful purpose would be 
served if gas, water and electricity were 
included in the definition of "goods" in the 
Sale of Goods Act. 

Then, Sir, incidentally I may also mention 
in this connection—it has been stated also in 
the Statement of Objects and Reasons—that 
the Bombay High Court is also opposed to the 
inclusion of electricity, gas and water in the 
definition of "goods", etc. 

Then, Sir, as I have said, the other 
recommendations have been accepted in this 
Bill. First of all, I may refer to sub-section 
13(2) of the present Act,, which reads: 

"Where a contract of sale is not severable 
and the buyer has accepted the goods or part 
thereof, or where the contract is for specific 
goods the property in which has passed to 
the buyer, the breach of any condition to be 
fulfilled by the1 seller can only be treated as 
a breach  of warranty . . .". 

Now these words, "Where the contract is for 
specific goods the property in which has 
passed to the buyers", occurring in sub-section 
13(2) have been recommended for deletion by 
the Law Commission, the reason, in their 
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opinion, being that it comes in conflict with 
sections 15 and 17 of the Act itself. 

[THE DEPUTY CHAIRMAN in the Chair.] 

If you will kindly see, Madam, section 12 of 
the Act defines what a condition is and what 
a warranty is. A condition is a stipulation 
essential to the main purpose of the contract, 
whereas warranty is a stipulation collateral 
to the main purpose of the contract. The very 
wording of sub-section (2) of section 13 is a 
contradiction in terms by itself because, if 
the property has passed to the buyer, then, of 
course, it cannot be a condition; it must be a 
warranty; otherwise it cannot pass. And if it 
is a condition, the first condition is that it 
cannot pass, and if it has passed, it is bound 
to be a warranty. So it is a contradiction in 
terms. This is also referred to and discussed 
in the Law Commission's Report itself. And 
secondly, sale by description and sale by 
sample, which are covered by section 15 and 
section 17 of the Act, deal with these 
specific goods as well, and they say what 
conditions should be there in such sale. 
Therefore, if you say that these are the 
conditions which are inherent in sale by 
sample or sale by description, and if in sub-
section 13(2) you say that it is not a 
condition but it is a warranty, there is bound 
to be some amount of contradiction and 
confusion between section 13, and sections 
15 ;:>nd 17. And, therefore, the Law 
Commission has recommended that it is 
better that these words occurring in sub-
section 2 of section 13 should be deleted. 

Then, Madam, coming to section 25 
which deals with a very important right of a 
seller, the right to control the passing of the 
properties in the goods to the buyer even 
after the goods have been ascertained, this 
section, as it is, is confined only to bills of 
lading and transit by ship. The Law 
Commission has recommended that railway 
receipts and transit of goods by railway 
should    also come 

under it because today largely the goods are 
consigned by railways, and there is no reason 
why transit by railways and railway receipts 
should be included within section 25 so as to 
enlarge its scope. 

Then, Madam, so far as section 64 is 
concerned, it confines itself to the imposition 
or increase or reduction in any excise or 
customs duty. It means that wherever after a 
contract is made and customs duty is imposed 
or increased or reduced, the contract price 
should be adjusted accordingly. Now, it is 
sought to introduce in the same section sales 
tax and purchase tax also so that if the parties 
otherwise agree, if there is no different inten-
tion, then if there is an imposition of sales tax 
or purchase tax sometimes, if there is increase 
or reduction, the sale price, the contract price, 
has to be adjusted according to such 
imposition or reduction. 

These are, Madam, the changes that have 
been incorporated in the present Bill. 

The question was proposed. 
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is that electricities are considered to be properly 
dealt with by a separate law, known as the 
Electricity Act and the two laws should not 
converge on the same field. Particularly now 
the problem of power is such that this separate 
law of electricity should be exclusively meant 
for dealing with electricity.   That is the main 
purpose. 

SHRI BIBUDHENDRA MISRA: I never said 
that if it is included in the definition of 
"Goods", sales tax can be levied. I said whether 
it is included or not, the levy of sales tax is a 
State subject. That cannot take away the power 
of the State Government to levy a tax on sale of 
goods or consumption of electricity as provided 
for in Item 53 of the State List. 

THE DEPUTY CHAIRMAN: Mr. Chordia, 
now you understand it clearly. 

S

HRI A. K. SEN: It is not merely for sales tax 
because sales tax may toe levied otherwise. 
The main purpose 

 



1159 Indian Sale 0/ [14 NOV. 1962]        (Amendment)  Bill,       1160 
Goods 1962 

 



1161    Indian Sale of [ RAJYA SABHA ]      (Amendment) Bill,       1162 
Goods 1962  

 

SHRI M. P. BHARGAVA (Uttar Pradesh): 
Madam, when this Bill came in the Order 
Paper for the proceeding* of the day, I had 
thought that the Bill was a very simple one 
and there should be no objection to the House 
in accepting the same but yesterday 1 had an 
opportunity of scrutinising the old Bill and the 
Bill as it is before the House today and I find 
that in thig particular Bill the mind of the Law 
Commission as well as the Law Ministry has 
been wavering from time to time. The Law 
Ministry have neither accepted in toto the 
recommends tiong of the Law Commission 
nor have they provided us the reasons why 
they are not accepting the recommendations of 
the Law Commission. I will read out first the 
Statement of Objects and Reasons given in the 
Bill which was introduced in this House on 
12th February 1960.   It reads as follows: 



 

"The Bill seeks to implement the 
rwnrnmendations of the Law Commission 
in their 8th report." 

It it a very simple statement. 

"2. The notes on clauses explain in detail 
the provisions of the Bill." 

I have no fight with the Objects and Reasons 
given in that Bill. Now I come to the 
Statement of Objects and Reasons for the 
present Bill and there several questions arise 
and I would like the hon. Deputy Law 
Minister to give the House the answers for the 
questions which I am going to raise. The 
Statement says: 

"Subject to one exception, this Bill to 
implement the Eighth Report of the Law 
Commission on the Indian Sale of Goods 
Act, 1930, is identical with the Bill which 
was passed by the Rajya Sabha on 29th 
February, 1960." 

That means the Bill was passed in this House 
in its 28th Session. Today we are sitting in the 
41st Session. Thirteen Sessions of the Rajya 
Sabha have passed. We have not been told —
except what I am going to read— why this 
Bill could not be passed in the other House 
earlier than what it is intended to be done 
now. 

"... .and which lapsed on the dissolution 
of the Second Lok Sabha as it could not be 
passed by that House before its 
dissolution." 

The House is aware that the Bill was passed 
in this House on the 29th of February 1960 
and the Second Lok Sabha was dissolved on 
30th March, 1962. That means there were 
more than 2 years before the Law Ministry to 
get this Bill passed in the Lok Sabha. Several 
Sessions of the Lok Sabha were held. If I 
gave the corresponding Sessions here, 28th to 
37th, that means 10 Sessions of the Rajya 
Sabha were held during that period. Now our 
numbering is slightly higher than the 
numbering in the Lok Sabha. 

I say that at least six Sessions of the Lok 
Sabha were also held after the Bill was passed 
in this House. I would like the hon. Deputy 
Law Minister to tell us whether it was not 
pressed by the Law Ministry, whether they 
thought that the Bill, was not important 
enough or what were the reasons for not 
getting the Bill through from the other House 
during the last two y«ars. 

Coming to the second paragraph of the 
Statement of Objects and Reasons, it says: 

"The Law Commission recommended 
that the definition of 'goods' in the Act be 
amplified go as to include electricity, water 
and gas. This was given effect to in the 
earlier Bill but after the Bill was passed by 
the Rajya Sabha, concern was expressed in 
some quarters..." 

Again I would like to know what are those 
quarters, why the House has not been taken 
into confidence and not told what were those 
quarters, who advised and on what basis, the 
Government thought that one of the clauses of 
the old Bill be dropped. 

" ___as respects the amplification 
and the Judges of the Bombay High Court 
also expressed themselves against it." 

May I again put a relevant question here. 
What was the occasion for the Judges of the 
Bombay High Court to express their opinion 
on that BUI and if the opinion of the Judges 
was only concerned, there was the opinion of 
the Bombay High Court, there was the 
opinion of the Calcutta High Court and there 
was the opinion of the Punjab High ourt 
before us when we discussed the Bill in 1960. 
So what special importance the Government 
gave to the opinion of the Judges of the 
Bombay High Court to delete a clause from 
the old Bill? That is another question on 
which I would like the hon. Minister to throw 
some light.   It goes on: 

"After further examination... ". 
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[Shri M. P. Bhargava.] Here again what 
were the reasons for further examination, 
whether any representations were received, 
whether any questions were raised by the 
relevant Departments or what was it which 
made the Law Ministry to feel that further 
examination of the Bill was necessary? 

"After further examination, it is felt that 
while on the one hand no great advantage 
may be gained by the proposed 
amplification as most of the provisions of 
the Sale of Goods Act can have no 
application to electricity, gas and water, on 
the other hand a good deal of confusion 
may be caused as the sale and distribution 
of these items is largely governed by special 
enactments. Accordingly this 
recommendation has not been given effect 
to in the present Bill." 

1 am not at all convinced by this statement in 
this Statement of Objects and Reasons and it 
is for the hon. Minister to convince this House 
why all these changes had to be made. 

Now, I would like to refer to the 
proceedings of 1960 in this House and say 
that my hon. friend, Shri Amolakh Chand, 
who used to sit just to my right here had 
pointed out at that very time that it was 
neither feasible nor practicable to include 
electricity, water and gas. I may, with your 
permission, invite the attention of the hon. 
Minister to what Shri Amolakh Chand said at 
that time: 

"Now, Sir, coming to clause 3, I do find 
that 'electricity, gas, water", are to be 
included in the definition of 'goods'. Now, 
Sir, in 1930, if I recollect aright, there were 
the municipalities supplying water—at least 
about Calcutta, I know. Sir, and from where 
the hon. Minister comes. There was the gas 
company there supplying gas, and there was 
one also in Bombay. All that was there, but 
then in 1930 it was not thought proper that 
'electricity, gas,  water* should    be 

included in the definition of 'goods'. Now, 
let us see what is the definition of the word 
'goods', a given in clause (7) of section 2 of 
the Act of 1930.    It says: 

(7) 'goods' means every kind of 
movable property other than actionable 
claims and money; 

Now, Sir, I fail to understand how 
electricity can be called 'goods' or be 
deemed to come within the definition of 
'goods' as we find it here— 

'goods' means every kind of movable 
property. 

I do not know if electricity is a movable 
property. Then the question arises: What is 
movable property? Movable property is pro-
perty which can be moved, and since 
electricity or gas or water is made to flow 
from one place to another, because of that, 
probably the idea is that they should be 
called 'goods'. Now, Sir, I have gone 
through the reasonings of the Law 
Commission. They say it waa doubtful 
either way and therefore they have 
recommended that these three words, 
"electricity, gas, water", should also be 
included in the definition of 'goods'. But 
what I personally feel is that instead of 
putting it here, to be inserted after the words 
"stock and shares", in clause (7) itself, it 
could have been put in another clause in this 
form:" 

This is what was said in this House. If the 
Ministry had any doubt, why did they press 
the amendment at that time? What made them 
change their opinion so soon after that? That 
is a very valid question for which we seek a 
reply. 

Sir, this has somehow confirmed my 
feeling, a feeling that I have been having for 
some time past that we are enacting hastly 
legislation^ without giving due thought to 
them. There have been several cases where 
our enactments have been challenged 
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in the Supreme Court and other law courts.! 
Therefore, this raises a fundamental question 
and it is this, that all the Bills that come before 
the House, should be fully scrutinised by the 
Ministry and also full time should be allowed 
to the Members to express their views for and 
against particular provisions, and due weight 
should be given to the amendments which are 
moved in this House by hon Members. There 
should not be any rigidity that since the 
Government has made up its mind and has 
come withj certain , provisions, the 
Government should stick to them. If any good 
suggestion emanates from this House or the 
other House, there should be no hesitation on 
the part of the Government to accept the same. 
This much as far as the objects and reasons for 
the Bill are concerned. 

Next I come to the provision of the Bill 
themselves. Here I would say that clause 2 is 
very welcome, because it accepts the principle 
for which we have been clamouring for some 
time now. After gaining independence, it was 
unnecessary to have the word "Indian" put 
into every enactment which we bring before 
this House or the other House. That is 
redundant. I am happy that the 
recommendation of the Law Commission in 
this connection has been accepted by the Law 
Ministry and the word "Indian" is sought to be 
deleted from the Title—The Indian Sales of 
Goods Act. I do hope that this practice of not 
having the word "Indian" put into every 
statute will be followed and we will be enact-
ing laws without this word. After all we are a 
free country and we can enact our own laws 
and it is not necessary to put in "Indian" again 
and again in every legislation that we enact. 

Clause 3 is for amending section 13 of the 
old Act. I would like to invite the attention of 
the House to para 16 of the Law 
Commission'fl Report in this  connection.    
This para- 

graph deals with this subject. Leaving aside 
$he reasons, J will straight come to the 
operative part. The operative part runs thus: 

"Two courses have been suggested to 
meet this difficulty: 

(a) To take away the sale of specific goods 
by sample from the operation of section 
13(2) to avoid the conflict with section 17 
which provides for implied conditions in 
the case of contracts for sale by sample. 
Property in specific goods in a deliverable 
state passes to the buyer when the contract 
is made (section 20). In modern times, 
there is a large volume of sale of specific 
goods by sample. Section 17(2) (a) gives 
rise to an implied condition that the bulk 
should correspond with the sample in 
quality." 

I need not quote further. The whole point that 
I am making is that this House has1 not been 
told on what considerations the Government 
thought it fit to accept one of the two 
alternatives recommended by the Law 
Commission. This should have been clearly 
told so that we could have made up our mind 
about the reasoning which the Government 
has had in arriving at a decision about the two 
alternatives. I do hope that in his reply the 
hon. Minister will tell ug why they have 
accepted one alternative as recommended by 
the Law Commission and not the other. 

I now come to clause 4, amendment of 
section 25. Here also, I am afraid, I will have 
to read out something from what my hon. 
friend, Shri Amolakh Chand, said in regard to 
the reasoning! given for the non-inclusion of 
motor transport and air transport In 1962 we 
seek to include the Railways only. I fail to un-
derstand why carriage" by air and carriage by 
motor transport are not included within the  
purview  of this 



 

[Shri M. P. Bhargava.] Bill.    Here  is  what 
he said at  that time: 

"Then I come to another point, and that is 
about clause 5 where we find that mention is 
made of a railway administration. May I 
remind, you, Sir, and through you the House 
that when this Act of 1930 was passed, or 
when the provisions of this Act were being 
considered with reference to the Indian 
Contracts Act of 1872, the whole basis was 
the English common law, and as »e know, 
Sir, then transport was limited to sea 
transport, as far as England was concerned, 
and when it was adopted as India for the 
import of goods, sea transport or ships were 
the only available transport to "onvey goods 
from outside India to India? Now, in the 
year 1960, or even in the year 1958 when 
the Law Commission went through all these 
things, I am constrained to say, with due 
respect to the learned personnel of the Law 
Commission that' they forgot about air 
transport and motor transport. We know that 
bills of lading only in case of shipping. 
Cargoes are sent right from New York and 
London to India and they have also got a re-
ceipt. Now, in 1960, or as I said on 1st 
March, 1958, when this recommendation 
was made by the Law Commission—and 
the Law Ministry agreed with them—that 
air transport was a very ordinary method of 
transport and as such they thought only 
about railway transport which has had over 
a century's experience. We know that the 
Railways observed their centenary. Then, 
shipping also observed their centenary. As 
such, these methods of transport which have 
passed a test of at least a hundred years, 
should be included in the Sale of Goods Act. 

As we know, Sir, air transport is 
becoming important day by day. It is not 
only from New    York and 

London that we receive cargoes, but 
sometimes special things are indented for 
by the Defence Ministry and other 
Ministries by air. We also know" that the 
Airlines Corporation, about which we are 
going to have a good discussion this 
afternoon, and the Air-India International 
are all carrier... .The Government's 
approach has surprised me. Even the other 
day I said that we should stay the Bill to 
give us more time. I said that provision 
should be made not only in respect of 
Railways but also in respect  of air 
transport." 

In this connection, I would like to invite the 
attention of the House to the Report of the 
Law Commission. In paragraph 28, they have 
dealt with this  subject. 

"It was suggested that the Indian Bills of 
Lading Act, 185ft should be consolidated 
with the Sale of Goods Act. In particular, it 
was suggested that section 2 of the Bills of 
Lading Act should be enacted as subsection 
(8) of section 51, of this Act which deals 
with duration of transit, and that sections 1 
and 3 of the Bills of Lading Act should be 
inserted in this Act as section* MB and 
64C in order to give effect to the right of 
stoppage in transit or claims for freight. 

In our opinion, the ambit of the Bills of 
Lading Act is wider than that of the Sale of 
Goods Act and embodying the provisions 
of the Bills of Lading Act in the Sale of 
Goods Act, would result in disturbing the 
frame, the structure and the unity of the 
Sale of Goods Act. In our view, the proper 
place for the Bill of Lading Act would be a 
comprehensive enactment dealing with the 
Law of Carriers, in all its aspects. The 
framing of a comprehensive law dealing 
with Carriers is under our consideration." 

Here again, I    would like    the hon. Law 
Minister  to tell  us the present 
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state of this legislation, when we can hope to 
have this law before us. If thig law is coming 
before us soon, I would beg of the Deputy 
Law Minister1 even at this late stage to hold 
back this Bill so that we may have a 
consolidated Bill before us and we may 
consider the various aspects of all modes of 
transport to be included in this Bill. It is not 
too lite. When we have waited from 1957 to 
1962/ without any harm being done to us, I 
see no reason why we cannot wait for another 
year or so and have a consolidated enactment. 
So, even at this late stage I would beg of him 
to give a second thought to this matter and see 
whether it is hot possible for him to hold back 
this Bill. This is so far as clause 4 is con-
cerned. 

I now come to clause 5. Here again, my 
hon. friend, Mr. Vimal Chandra Chordia,  has 
already mentioned   .   . 

AN HON. MEMBER:   Vimal Kumar. 

 
SHRI M. P. BHARGAVA: He has already 

pointed out how a departure has been made 
from the recommendations of the Law 
Commission. The wording recommended by 
the I*aw Commissio*, in my humble opinion, 
is much very much clear and much more 
explanatory than the wording used in this Bill. 
I think it is vague and the wording suggested 
by the Law Commission conveys a clear 
meaning. As such, I would request the hon. 
Deputy Minister to give us the reasons why 
the recommendations 

of the Law Commission in this regard have 
not been accepted and the Government have 
thought it fit to give their own wording in this 
connection. In this connection I may also 
invite the attention of the House to para 27 of 
the Report of the Law Commission where 
they themselves have given the reasons as to 
why they are recommending the insertion of 
section 64A and section 64B. Instead of. 
those recommendations being accepted the 
Government have come out with section 
64A(1) and 64A(2) with their own wording. It 
should be explained to us, as I stated earlier, 
why this has been done. 

I would also invite the attention of the 
House to another paragraph in the Report of 
the Law Commission where they deal with 
another aspect of the same subject. Paragraph 
12 reads as follows: 

"There is no provision in the Act 
regulating a transaction of hire-purchase, 
which is also a method of selling goods. It 
is a transaction of hire at the inception with 
an option to purchase. 

In the English Sale of Goods Act of 
1893, there was no provision for such a 
transaction. Hence provision was made by 
a separate Act, namely, the Hire-Purchase 
Act of 1938, with a view to affording pro-
tection to the buyer of the good* on hire-
purchase, or on similar terms against 
certain abuses which had become apparent 
in the practice of hire-purchase trading. 
This Act has been supplemented by the 
Hire-Purchase Act, 1954". 

This is as far as the English law is concerned. 
Now the Law Commission express their 
opinion in the next paragraph as far as.the 
Indian,conditions are concerned. It goes on to 
say: 

"In our opinion, it is desirable that 
a.separate. Act on the lines of the English 
Hire-Purchase Acts and 
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[Shri M. P. Bhargava.] other similar laws 
should be enacted in India to regulate hire-
purchase transactions. The Commission 
will make its recommendations in this 
connection in a separate report." 

I would again request the Deputy Law 
Minister to tell us at what stage this work of 
the Commission is now, whether they have 
already submitter! their report on this aspect 
about hire-purchase and whether the Govern-
ment have taken any decision about this  Act  
being  brought. 

Before I sit down, I have finally to Invite 
the attention of the House to para 18 of the 
Report of the Law Commission who have 
made another recommendation.    They ray: 

"The enactment of a statutory 
condition of warranty may affect a 
large class of merchants and mid 
dlemen, It is a matter of policy to 
be decided by the Union and the 
State Governments whether they 
should undertake! such legislation. 
In the circumstances we do not pro 
pose to make any recommendation 
on the question raised ..................... " 

Here again it is the duty of the Deputy Law 
Minister to take the House into confidence 
and tell us whether the; Government have 
taken any policy decision as suggested by the 
Law Commission and at what stage the matter 
stands. 

These are the few points which I had in 
mind and I would expect a detailed reply 
from the hon. Deputy Law Minister. 

SHRI R. S. KHANDEKAR (Madhya 
Pradesh): Madam Deputy Chairmnn, for the 
last four days we discussed here the two 
Resolutions on national emergency and we 
were very serious •bout the business. I had 
thought that the Government would also fol-
low suit and would not bring—I do not mean 
to say unimportant    Bills 

but this is not an urgent Bill—such Bills and 
take the time of the House. I thought that the 
session would be shorter and the Government 
would bring only such business which is most 
urgent for the present. If this Bill could wait, 
as my learned friend just now submitted, for 
so many years, i.e. for the last five years, there 
was no hurry to bring this now in a half-
hearted  manner.     i 

Secondly, my submission is that it could 
wait for another reason also. We have seen in 
the last few years that the Government brings 
forward always piecemeal legislation. The 
Law Commission is also doing their business 
very leisurely. Now thi* report was submitted 
by the Law Commission in the year 1958. 
After two years the Government brought this 
Bill before this House in the year 1960. For 
the reasons stated by the previous speaker it 
could not go through the other House and 
therefore this Bill lapsed. New thv Bill has 
been brought here again with certain changes 
and my submission is, instead of bringing 
such piecemeal legislation the Government 
should orlng a comprehensive, well-thought 
out and up-to-date legislation before the 
House. I need not repeat the arguments of the 
learned speaker who requested the 
Government to withhold even at this stage the 
passing of this Bill. 

There is yet another reason why this Bill 
can wait. As has been pointed out by the 
previous speaker and also by the Law 
Commission, this Bill can be consolidated and 
brought in a more comprehensive manner. In 
para 28 of the Report, the Law Commission 
has stated: 

"It was suggested that the Indian Bills of 
Lading Act, 1856 (Act K of 1856) should 
be consolidated with the Scale of Goods 
Act. In particular, it was suggested that 
section 2 of the Bills of Lading Act should 
be enacted as sub-section (8) of section 51 
of this 
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Act which deals with duration of transit, 
and that sections 1 and 3 of the Bills of 
Lading Act should be inserted in this Act as 
sections 64B and 64C in order to give 
effect to the right of stoppage in transit or 
claims for freight." 

They go on further and say: 

"In our opinion, the ambit of the Bills of 
Lading Act is wider than that of the Sale of 
Goods Act and embodying the provisions of 
the Bills of Lading Act in the Sale of Goods 
Act, would result in disturbing the frame, 
the structure and the unity of the Sale of 
Goods Act. In our view, the proper place 
for the Bills of Lading Act would be a 
comprehensive enactment dealing with the 
Law of Carriers, in all its aspects. The 
framing of a comprehensive law dealing 
with Carriers is under our consideration." 

I do not think that this amending Bill 
should be now taken up for these three 
reasons. My submission is that this Bill, even 
at this stage, could be deferred and a more 
comprehensive Bill on this subject could be 
brought before the House. 

Having said this, Madam, I would submit 
that this Sale of Goods Act was enacted in the 
year 1930. Till <jhen it was embodied in the 
Law of Contract. After this there was some 
difficulty in certain provisions of this Act and 
the Law Commission was asked to go through 
and revise the provisions of this Act. The Law 
Commission has gone through it carefully and 
come to the conclusion that no drastic changes 
are necessary. They therefore suggested only a 
few amendments. Those amendments were 
incorporated in the earlier Bill which was 
brought before this House two years before 
and as was pointed out it could not go through 
the other House. But surprisingly after two 
years the Government have made oertain 
changes in it. 

THE DEPUTY CHAIRMAN: You may 
continue later. The House stands adjourned 
till 2.30 P.M. 

The  House   then  adjourned for 
lunch at one of the clock. 

The House reassembled after lunch at 
half-past two of the clock. THB VICE-
CHAIRMAN (SHRI M. P. BHAR-GAVA)    in the 
Chair. 

SHRI R.    S.    KHANDEKAR:      Mr. Vice-
Chairman,   I was submitting that the nation is 
not in a mood to hear or to read  the  speeches 
of Members of Parliament when there is other 
important business at this time of emergency. 
Therefore, the Government ought not to have 
brought forward this   Bill before the House.    
I was also submitting that on account of the 
recommendations of the Law Commission, a 
more comprehensive Bill ought to have been 
brought    forward,     including     these 
amending provisions.   I also said that there  
are many laws in this  country which need 
revision and there are so many   laws  which  
are  redundant   or overlapping.   Therefore, a 
comprehensive    Law Commission should be 
set up and all laws should be revised in that 
context. Then,   I submitted about the history 
of the   Act and also about the 
recommendations of the Law Commission.    I 
pointed out that the Law Commission    came 
to the    conclusion that no drastic change was   
necessary in  the present Act   They have sug-
gested certain amendments, which are the 
only amendments brought forward by the 
Government in this Bill, except one.   Then,   I 
said that the last time this Bill came up here, 
certain provisions regarding electricity, water 
and gas were  included,    but    now    they 
have    been    omitted.    The    previous 
speakers have already spoken    about them 
and   I do not want to dilate and take the time 
of the House on those points. 

Now, coming to the amendments,    I 
would submit that the first amendment 
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[Shri R. S. Khandekar.] which is sought to 
be made is the deletion of the word "Indian". 
It is really a welcome suggestion and it ought 
to be implemented. There is no reason why we 
should prefix our Acts with the word "Indian" 
when we are a sovereign nation. All our Acts 
will necesssarily be Indian Acts. In this 
connection I will refer to certain other Acts 
which the Government may take into account 
and bring about the necessary changes in 
future. For example, there is the Indian 
Evidence Act. There is the Indian Penal Code. 
I do not think there is now any necessity that 
this word "Indian" should be so prefixed to 
those Acts. Of course, we have other Acts also 
like the Civil Procedure Code and the 
Criminal Procedure Code. They are as good as 
the other Acts. There is no word "Indian" in 
these Acts. So, taking this opportunity I would 
request the Government to delete the word 
"Indian" from other Acts also. 

Then, I come to the definition of goods, the 
words "electricity, gas and water", after the 
words "stocks and shares" be added. As I said, 
much has been discussed about this. Firstly, 
the Law Minister had another opinion. Now 
there is another opinion of the Law Minister, 
which he has made after receiving the 
recommendations of certain interests. The 
arguments put forward by the hon. Minister 
are not convincing. I believe that there is no 
harm if we add electricity, gas and water also 
in this Bill. We are now in a developing 
economy and with the rapid industrialisation 
of the country things like gas, electricity and 
water are coming more and more into the life 
of the general public. Therefore, it is 
necessary that these also should be included in 
this Bill. 

Then clause 3 of this Bill reads: 

"In section 13 of the principal Act, in 
sub-section (2), the words "or where the 
contract is for specific goods the property in 
which has passed to the buyer," shall be 
omitted." 

This is a welcome amendment. It is natural 
that this should come now because there is a 
lot of conflicting case law and there were 
difficulties felt by the general public on 
account of the anomaly between sections 
13(2) and 17(2). So, the Law Commission 
have exhaustively dealt with it in their Report 
giving the reasons why they have 
recommended this. I do not want to repeat 
those arguments. 

Then, in clause 4, they have added railway 
receipts also. It is a welcome amendment. 
Nowadays the railways are transporting huge 
quantities of goods and people find difficulty 
in transactions on account of the fact that 
railway receipts are not included in the 
present Act. But I would submit that motor 
transport and air transport receipts also should 
be included in this clause. I have gone through 
the proceedings of the Rajya Sabha at that 
time and have also gone through the 
recommendations of the Law Commission 
carefully. I do not find that the arguments put 
forward by the hon. Minister while replying to 
that debate that motor transport and air 
transport recepits should not be included axe 
convincing. Nowadays it is an acknowledged 
fact that more goods are transported through 
motor transport than railways. On account of 
increased air traffic, a large quantity of cargo 
is also transported by air. So, air and motor 
transport should be included in this Bill. 

Now, in the last amendment in clause 5, 
they have made a good suggestion. Any duty 
of customs or excise on goods and any tax on 
the sale or purchase of goods have been in-
cluded. That is a welcome amendment and it 
should be supported. But I have not followed 
why a purchase tax has been included in this. 
I am not aware of any such tax so far in this 
country. There is, of course, the sales tax, but 
purchase tax has not been imposed yet. Does 
it mean that the Government sooner or later 
want to impose this tax also? While referring 
to    the sales    tax,   I    would 
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draw the attention of the hon. Minister to the 
actual working of the sales tax. The working 
of the sales tax, whether it is the Central sales 
tfix or the State sales tax, is not at all 
satisfactory. A large amount of tax is lying 
uncollected and certain steps should be taken 
for the realisation of this tax. 

Lastly, to conclude I would say that this is 
a welcome Bill, although inopportune 
according to me. But it is a non-controversial 
Bill and it must be supported. The mercantile 
community will welcome the amendments, 
With these few words I support the Bill.    
Thank you. 

SHRI KRISHAN DUTT (Jammu and 
Kashmir): Mr. Vice-Chairman, I support the 
Indian Sale of Goods (Amendment) Bill, 1962 
brought forward by the Government. With re-
gard to clause 2, we all agree that there is no 
necessity for prefixing the word "Indian" to 
every enactment that this House passes, 
because it is understood that all laws this 
Parliament passes are meant for India. So 
nothing more need be said about this clause. 

With regard to clause 3 which deals with 
the amendment of section 13 of the principal 
Act, it is quite appropriate and necessary that 
the words "or where the contract is for 
specific goods the property in which has pass-
ed to the buyer" should be omitted. In the 
nature of things, the very implication in the 
contract about the passing of property in 
regard to sales is that, where the property has 
already passed, there is no necessity for 
inserting these words, and naturally they 
should be omitted. There has been no 
opposition to the omission of these words. 

With regard to clause 4, I think that the 
omission of railway receipt in the previous 
Act should be filled up by the inclusion of 
carriage by railway and railway receipt. It has 
been suggested   that road   transport   and   
air 

transport should also be included i» this 
clause. With regard to that, I think there must 
be sufficient reasons for not including those 
two modes of transport in this clause. The 
Motor Vehicles Act or the Aircraft Act may 
be referred to in this connection. I am not sure 
whether those two Acts have eome provision 
with regard to the carriage of goods by road 
transport and air transport. So, 1 think at this 
stage the inclusion of railway transport in this 
clause is necessary. If in future examination of 
the question with regard to road transport and 
air transport the necessity arises, that question 
may be considered separately. There is no 
harm in that Therefore, the clause as it stands 
now has been hailed by all the previous 
speakers. 

With regard to clause 5, it has been said that 
the words "unless a different intention appears 
from the terms of the contract" are vague and 
they should be replaced, and that in their place 
some such words as "unless otherwise agreed" 
or "subject to a contract to the contrary", as we 
often find in the Sale of Goods Act, should be 
included. I have given my thought to this 
point. I find that the words "unless a different 
intention appears from the terms of the 
contract" are wider in scope than the words 
suggested to be substituted in their place. The 
words "unless a different intention appears 
from the terms of the contract" allow the 
courts to go deeper into the words of the 
contract which suggest a different meaning 
from the provisions contained herein, and I 
think the parties to a contract would gain if the 
present words are left as they have been put 
here. Sometimes words used in the contracts 
on the face of them do not mean what they 
actually say; rather a deeper delving into the 
words gives some other meaning or a more 
comprehensive meaning. Therefore, I think, 
Sir, that the present words are more conducive 
to the convenience of the parties in their 
present dealings, and it is not necessary to 
change the wording of the present phrase. 
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[Shri Krishan Dutt.] 
Then, Sir, it was also suggested that this 

legislation which is now brought forward is a 
piecemeal legislation and that it should be 
deferred till the time a comprehensive Bill, 
that is, the Carriers Bill, is brought before the 
House. I do not agree with that. When the 
changes that we are now making by the 
present Bill are needed and necessary, why 
should we wait till another enactment comes 
before the House? We do not know how much 
time it will take to bring forward that measure. 
Therefore, in the meanwhile, why not remove 
the difficulties which are being felt at present 
by this timely amendment? No doubt, suffi-
cient time has already passed without these 
amendments, but that is no reason why we 
should waste more time in keeping back this 
Bill. Therefore, Sir, I feel that the Bill which 
has been brought forward deserves the 
approval of the House, and there is nothing to 
be lost by passing the present Bill in the form 
in which it has been brought forward. 

With regard to the contention that the words 
electricity, gas and water should be included in 
the definition of "goods", I think that is not in 
keeping with commonsense or with the natural 
meaning of the words. As we all know, 
electricity is an ethereal substance, and so is 
gas. With regard to water, my friend, Mr. 
Chordia, has said that water is sufficiently 
tangible. I would disagree with him. Water, as 
we know it, as we use it, is too mobile to be 
included in the definition of "goods". Of 
course, aerated water in bottles is goods, but 
water as such, as we get from the tap, is not 
goods. That is ordinary common sense. There-
fore, it has been rightly excluded from the 
definition of "goods" by the present Bill. 
Moreover, since we have got separate Acts 
which control the sale of electricity and gas 
and also the supply of water, there is no mean-
ing in having the provisions of the Sale of 
Goods Act applied to these substances also. 
There will be duplication of legislation, and I 
feel there may be a conflict of laws, a conflict 

of legislations. Therefore, it is wise ana 
correct that these substances, that is, 
electricity, water and gas, should be left to be 
controlled by those separate enactments, and 
we need not include them in the definition of 
"goods". 

With these words, Sir, I give my whole-
hearted support to the present Bill, and I 
appeal to the House to pass the Bill as it has 
been brought before the House. 

SHHI N. M. ANWAR (Madras): Mr. Vice-
Chairman, I rise to extend my support to this 
Bill, the Indian Sale of Goods (Amendment) 
Bill, 1962. Firstly, let me strike a personal 
note. I was indeed much delighted when my 
good friend, the Deputy Minister of Law, 
piloted this Bill with supreme self-confidence. 
But there is another note which I should strike 
now. I feel most embarrassed to speak now 
when you are in the Chair. It was your 
observations, Mr. Vice-Chairman, while 
sitting over there in that distant and safe corner 
that prompted: me to participate in this debate. 
I should think that you made some very 
provocative observations and pardon me, if I 
should now have to say by way of 
understanding how I feel that there is every 
justification that the Government should have 
brought this Bill once again before this House. 
This Bill is a proof in point of the leisurely 
wisdom of parliamentary democracy. Two 
years ago when the Government did not 
anticipate some of the problems, it went before 
the court and we have now the verdict of the 
High Court of Bombay and it is but fit and 
proper that the Government should have 
become wiser after the event. True, Mr. Vice-
Chairman, hasty legislation allows many 
loopholes for a lawyer's paradise. That has 
been quite often our experience particularly in 
recent years when we had passed many a piece 
of legislation which, unfortunately, were not 
as accurately worded as to be foolproof in any 
court 
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of law. But happily enough, here is i a Bill 
which for some mysterious reasons could not 
go before the Lok Sabha. Before that, it was 
dissolved. And that has provided an 
opportunity for the Government, meanwhile, 
to re-examine the provisions of this Bill and 
come back again to this very House and 
reintroduce this Bill in its amended form. 
But, Mr. Vice-Chairman, I am really very 
happy that in the Statement of Objects and 
Reasons the Government have rightly 
emphasised that even with regard to the 
recommendation of the Law Commission 
which they had accepted in toto with regard 
to the amplification, it has been proved now 
that it is but necessary that these public utility 
concerns such as electricity, water and gas be 
exculded from the purview of "this Bill. 

Sir, the Deputy Minister of Law has 
given us very adequate reasons aa to why 
we should not have these undertakings 
within the purview of this Bill. Already we 
have got certain Acts which especially refer 
to these undertakings. But there is one point 
where I feel that we must have to support 
this Bill and that is with regard to the 
contract of price. Well, we have got 
international contracts whereby we carry on 
import and export of merchandise. There is 
an important provision which in French 
parlance is called force majeure which 
extends immunity to the contracting parties 
when, for circumstances beyond the control 
of the contracting parties, certain changes 
have been effected either due to the change 
of policy of the government or due to 
calamities of nature. But here, Sir, where a 
duty, excise or customs, or sales tax is 
imposed, increased or reduced, it is but 
right and fair that the contracting parties 
should be given the benefit according as the 
circumstances may be. But here we find this 
provision about sales tax, and that has been 
quite a very big bugbear to the mercantile 
community particularly transacting within 
the country.    This sales tax the imposi- 

tion of which cannot be foreseen at the time of 
the contract, should it be imposed or should it 
be increased? Naturally, that question has 
allowed room for very vexatious litigation 
between the contracting parties. I am happy 
that this Bill in its amended form anticipates 
and forestalls the contingency whereby the 
contracting parties, either the buyer or the 
seller, will be saved from recourse to litiga-
tion. 

Now, Mr. Vice-Chairman, I am unable to 
understand one thing for which, of course, the 
Government must have enough reasons to 
justify. Even some Members on the floor of 
the House had extended support to it. But I for 
one am unable to reconcile myself to that 
viewpoint and that is this dropping of the 
word 'Indian' from the title of this legislation, I 
could not know why we should do so. I 
know—and I take it for granted— that any 
legislation concerning the sale of goods within 
the country ia ipso facto Indian. But where 
merchandise most often is carried as between 
different countries, I should very much wish 
to see that this title is not dropped because it 
will provide for clarity, and we should not 
fight shy of an expression which only des-
cribes the national character of the Bill.   We 
have got a provision here— 

"In section 1 of the Indian Sale of Goods 
Act, 1930 (hereinafter referred to as the 
principal Act), in sub-section (1), the word 
Indian' shall be omitted." 

I think, Mr. Vice-Chairman, that my good 
friend, the Deputy Minister of Law, will have 
second thoughts and try to see that this word 
is not dropped. That is my own view, and I am 
sure that he will also like to accept that view 
because there is nothing that we need fight shy 
of that expression; on the contrary, we feel 
proud of it. 

Sir, there is a point about which I feel very 
happy but which I am not 



 

[Shri N. M. Anwar.] at the moment able to 
understand. In the Notes on clauses furnished 
as part of the Bill, we have got a statement 
which reads:— 

"Property in specific goods in a 
deliverable state passes to the buyer when 
the contract is made." 

From our own experience, we know that it is 
not when a contract is made but when a 
contract is executed, that the property passes 
on to the buyer. We know that particularly in 
international trade the buyers reserve the right 
to claim against any shortages in quantity or 
against any difference in quality even long 
after the goods have reached them. Often the 
contract is over a period of two or three 

years.   And it is not when a 3 ».M.    
contract   is    made,   or   even 

when the goods are delivered that  
the  property  passes   on  to  the buyer.   It is 
only after the final stage and until then the 
buyer reserves the right  to inspect  the  goods  
according to sample, and then, when he i3 
satisfied that the goods are in accordance with 
the sample, then only he accepts them.    Until 
then the buyer reserves the right to  accept or 
not to accept the  goods,  as is the case in  
almost every international contract of which I 
have experience, and the buyer prefers     
claims   in   the   event   of   poor delivery; the 
buyer prefers   damages in the event of 
deliveries not being according to the terms of 
the contract either in the manner of rates or 
with regard to standards of delivery. Therefore, 
Mr. Vice-Chairman, I would very much   seek  
a  clarification   from   the Minister,  seek of 
him  to throw new light on this matter because 
I know that this legislation, as has been lately 
improved upon, will meet with widest 
acceptance  in  this  House.    But  now that we 
have proved ourselves to be a little wiser than 
we were before in 1960, when this legislation 
first came here  and  was  passed by this House 
only, time and tide   must   naturally hasten 
everyone and even so the Gov- 

ernment to make them wise. But in the light of 
these discussions, I hope, our Deputy Minister 
for law can also throw more light and tell us 
when actually this property passes on to the 
buyer, whether it is immediately when a 
contract is made, or when that contract is 
executed in the manner in which we have got 
provisions in international contracts where a 
contract is accepted to be executed only when 
it is accepted and not until it is accepted. I 
hope he will throw more light on this and 
clarify the position to the satisfaction of this 
House. 

Thank you. 

SHRI BIBUDHENDRA MISRA: Mr. Vice-
Chairman, Sir, the question has been posed as 
to why the Bill which was passed in the Rajya 
Sabha in the year 1960 could not get through 
the Lok Sabha till its dissolution in 1962, and 
on that score attack has been made on the Law 
Ministry for it* negligence. At the same time it 
has been suggested that we should cry a halt to 
hasty legislation. It is exactly for the same 
reason, Sir, that though the Bill was passed in 
the year 1960 in the Rajya Sabha, when it wu 
brought to notice that certain far-reaching 
consequences might ensue— which were not 
visualised when the Bill was passed then—it 
was thought necessary that it should be 
examined in greater detail. Now it is the prac-
tice of the Law Commission to send its reports 
to the different State Governments for their 
comments, and formerly, when this report was 
given, that was not the practice of the Law 
Commission. 

Then, Sir, a reference has been made to the 
Objects and Reasons and objection has been 
taken to the words expressed there. Concern 
was expressed in some quarters and it has 
been said that it ought to have been clarified. 
As I have already stated while moving this 
Bill for consideration, an apprehension was 
expressed by certain State Electricity Boards 
and Undertakings, and also by the Ministry of 
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Irrigation and Power—by those who were in 
charge of electricity-4-that certain 
consequences might arise— which probably 
had not been visualised before—and of 
course, that apprehension that was expressed 
by most of them has no substance at all, as I 
have stated already. Their apprehension was 
that once this is included in the definition of 
"goods", probably it might be subjected to 
sales tax. As I have already stated, Sir, the 
matter was considered and it was found that 
the power to levy sales tax is a power flowing 
to the States from Entry 53 of the State List, 
and whether or not electricity is included in 
the definition of "goods" in the Sale of Goods 
Act, it would not make any difference, 
because it cannot either add to their power or 
take away from their power. This power is 
given to the States in the State List, in Entry 
53. But then there are other consequences 
also. As I have already stated, if you take the 
whole scheme of the Act, the arrangement of 
the different sections, the different chapters 
which deal with tangible goods, it was never 
visualised by the authors of this law that 
electricity, water and gas should be regulated 
by the ordinary law of the Sale of Goods Act. 
And then again, it has no parallel in any 
country of the world, in any democratic 
country of the world; not even in England, not 
even in America do you find electricity, water 
and gas included in the definition of "goods" 
in the Sale of Goods Act. Then, Sir, it was 
also thought that it would always be better to 
leave it to the concerned Ministries, leave it to 
the particular Acts concerned, the Electricity 
Acts and otherwise, to regulate the sale or 
consumption of electricity according to the 
circumstances—because they are more 
competent to say—than allow it to be 
regulated by the Sale of Goods Act. 

These are some of the weighty reasons 
which weighed with us in the Ministry. There 
is no hide and seek here, and the Ministry 
thought that there was no prestige to lose; 
because 

it was a vital matter, there was no question of 
any prestige to lose, and because a position 
was shown in I960, there is no reason why it 
should be continued even when we find that 
some consequences, which could not be 
foreseen when the Bill was brought before the 
House earlier would ensue otherwise. So it is 
not a question of prestige. We want to avoid 
hasty legislation. We want to find out the 
loopholes that are there. It is the essence of 
the functioning of democracy also that if you 
see a point which, maybe we have not seen 
but you have seen, and it is pointed out to us, 
then it is worth while examining it, and accept 
it if after examination it is found to be 
acceptable. 

Next, Sir, reference has been made to the 
opinion by the Judges of the Bombay High 
Court, and it has been asked: How could it go 
there? As I have already stated, it was not the 
practice of the Law Commission to send their 
report to the State Governments or the High 
Courts earlier as is being done now, and when 
it was sent to them for comments after this 
question was made by the Ministry of 
Irrigation and Power, and by the different 
State Electricity Boards and Undertakings, 
they said that these should not be included in 
the definition, that it does not serve any pur-
pose. That is the reason, Sir, why after all this 
deliberation and after all this careful thought 
and after obtaining the opinion of others thin 
matter has been brought here in the year 1962 
as it is. 

Sir, I would not dilate again and say why 
water, electricity and gas have not been 
included in the definition of "goods" as was 
done earlier. I think, I have explained it 
sufficiently and well. But may I take the 
liberty of pointing out to this House that when 
this matter again cropped up, we again sought 
the advice of the Law Commission? The Law 
Commission thought it proper not to express 
any opinion in the matter since the matter 
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[Shri Bibudhendra Misra.] had already 
been considered by an earlier Law 
Commission, by the first Law Commission. 
All the same, some ol the members expressed 
the view that this electricity, water and gas 
should not be included in the definition  of  
"goods". 

Then, about section 13, you, Sir, raised the 
question that it had not been stated why one of 
the two alternatives had been accepted, why 
the reasons for doing so had not been given. I 
would draw your attention, Sir, to the report of 
the Law Commission itself at page 7, in which 
they have indicated their preference, and their 
preference has been accepted in this Bill. 
While discussing this subsection 13(2) they 
have said: 

"In our opinion the better course would 
be to omit from section 13(2) the words, 
"or where the contract is for specific goods 
the property in which has passed to the 
buyer." 

They have themselves suggested that out of 
the two alternatives, the better course would 
seem to be to omit these words, and therefore 
we have accepted that suggestion. And if you 
look to the Appendix, there also they have 
suggested the same thing. Therefore, the 
preference that has been indicated by the Law 
Commission itself, has been accepted by us; 
not that no reason has been given for 
acceptance of one of the two alternatives—it 
has been pointed out by them. 

Then, Sir, a question was raised about the 
Carriers Act. I think it has already been said in 
the Law Commission's Report that they are 
examining the matter. There are more 
important matters at hand now and it is just 
possible it may take some time, but I do not 
find any justification or logic behind the 
demand that pending the formulation of a 
Carriers Act, this Sale of Goods Act must be 
kept in abeyance. Assuming that you have a   
full-fledged   Carriers   Act   taking 

into consideration the problems of road and 
air transport, that at best would affect the 
operation of section 25 of the Act; assuming 
that all are accepted, that will widen the scope 
of section 25 of the Act. But there are other 
items. Here also, there are other provisions in 
this Bill which do not touch the carriers at all. 
Assuming, therefore, that the Carriers Act will 
come sometime, there is no reason why this 
Bill should be postponed. 

Sir, there has been a demand for scrapping 
the legislation, that there should be a thorough 
legislation covering all aspects. The matter 
haa been considered by the Law Commission 
not only in the light of the judicial decisions 
obtaining in this country but also it was 
considered with the growth of the law in other 
countries. And after considering all these 
aspects, the Law Commission came to the 
conclusion that it does not at all require any 
radical change. And whatever changes they 
have suggested, excepting the one which we 
have not accepted, have been incorporated in 
this Bill. Therefore, I do not understand how it 
could have been more thorough-bred. 

Then, Sir, a question was put about the 
hire-purchase. I may state here that the 
Twentieth Report of the Law Commission 
was laid on the Table of this House on the 
20th November, 1961. Now it has been sent to 
the concerned Ministries for their opinion and, 
I think, we will come forward with legislation 
after getting the opinion  of the  concerned  
Ministries. 

Then, Sir, coming to the question of the 
demand for the inclusion of road transport and 
air transport in section 25, I do not think I can 
do better than to read a portion of the speech 
of the Law Minister in his reply in this House 
on 29th November, 1960, when this Bill was 
discussed here. 

THE VICE-CHAmMAN (SHRI M. P. 
BHARGAVA):    29th February. 
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SHRI BIBUDHENDRA MISRA: 1 am 
sorry, 29th February. This is what he said 
about this aspect: 

"In the world of commerce, air transport 
is of very little importance. Air companies 
carry mostly freights of persons who are 
travelling as passengers and very little 
commercial freight today is carried 
excepting from the inaccessible territories. 
In the world of commerce today, air 
transport is of •extremely insignificant 
importance. 

The second reason is that the law of air 
carriage forms a subject-matter of 
international convention, which we have 
accepted ourselves, and it is not really 
proper to deviate from the international 
convention, to which we are parties, and try 
to draft some innovation by way of Sale of 
Goods Act in the well-known  incidence  of 
air  transport. 

The third and the final reason is that the law 
regarding air transport is still in the process of 
developing. Though it is now the subject-
matter of international convention and of 
domestic laws of every country, yet it is in the 
process of growth and all its aspects have not 
yet been properly worked out or tried out, nor 
has there been any demand from the 
commercial world for including air transport 
within the ambit of section 35 as there has 
been insistently a demand for a long time with 
regard to the inclusion of transport of goods 
by railways. These are the reasons which have 
prompted us not to include air transport yet." 

These are the reasons which have prompted 
us not to include air transport in it. 

Then, about road transport he says: 

"It is out of the question because, as the 
hon. Members are aware, it is not a subject-
matter of documents of title. Goods are 
carried by fits and starts by carriers who 
are well- 
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known carriers, in the sense that they 
regularly issue receipts. As you know, their 
obligations are the obligations of carrying a 
baby under the Indian Contract Act and not 
the obligations of a Railway which is » 
subject-matter of statutory obligation. Like 
the obligations to a baby, the carriers carry 
goods on their own reputation and they do 
not issue documents of title. Even if they 
issue documents, these documents are not 
transferred from hand to hand as documents 
of title lik* a Railway Receipt. So it is very 
difficult. In no country yet—not even in 
America or in England where road transport 
is in a very developed state, which have 
very big and well-known road transport 
companies which have earned reputation in 
road transport—has it been included in 
these sections. Therefore, it is better to 
leave them out unt;! such time as documents 
of title relating to transport of goods by 
road assume the same importance and same 
weight as documents of title issued by 
Railway authorities or by steamer 
companies." 

There are the reasons, Sir, why it was thought 
not proper—nor did the Law Commission 
recommend it—to include air transport and 
road transport within the ambit of section 25. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : Mr. Misra, may I point out to 
you one thing, that notification regarding 
international rules relating to carriage by air 
has not yet been applied to Indian Air Lines? 

SHRI BIBUDHENDRA MISRA: There is 
one Act   .    .   . 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA): That is the difficulty where the 
carriage by air comes in the 
way. 

SHRI BIBUDHENDRA MISRA: No, Sir. 
There is an Act on the lines of the 
International Convention. 



 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : On the floor ol this House it has 
been said that notification has not yej been 
issued. 

SHRI BIBUDHENDRA MISRA: Carriage 
by? 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA): Carriage ol goods by air. 
International rules have not been notified to 
be applicable to carriage within India. 

SHRI BIBUDHENDRA MISRA: I have 
noted. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA): You might consult the Ministry 
of Communications about it. 

SHRI BIBUDHENDRA MISRA: About 
section 64, objection has been raised to the 
use ol the words 

"Unless a different intention appears 
from the terms of the contract" 

and it has been suggested that 

"Unless otherwise agreed" 

probably would have been more appro, priate. 
I do not think there is any difference in 
substance. If this expression has been 
accepted, it is a case of drafting. This has 
been accepted because you find the same 
expression in section 11, section 19(3) and 
other sections also; 

"Unless otherwise a different intention 
appears from the contract" 

That means that the contract itself is a vital 
document and you have to gather the intention 
from the contract itself. Once you say "Unless 
otherwise agreed", there is a danger, and that 
danger is that the parties may again have an 
oral contract after the contract is finalised. 
Whereas the wording suggested leaves room 
for oral contract alter the contract is finalised, 
nobody knows where it ends. Therefore, it has 
only been put in a legal phraseology. It is a 
question of drafting; otherwise there is not 
mueh 

of difference in it. In my opinion, if you put it 
the other way, as has been suggested, it might 
lead to more of complications and difficulties 
in interpretation also. 

Then, Sir, I may point out at this stage 
about my friend Mr. Chordia's amendment. 
He wants that in section 64A(2), besides (a) 
and (b) "any tax or duty imposed by a local 
authority" should be included as (c). There are 
difficulties about it, Sir. If you put "any tax or 
duty imposed by a local authority", many 
complications will arise. "Local Authority", is 
defined in the General Clauses Act as.- 

"Local Authority includes a muni-
cipality, district board, a body of port 
commissioners, or any other authority 
legally entitled to the control or 
management of a municipal or local fund 
and would, therefore, include gram 
panchayats, pan-chayat samitis> zila 
parishads, port commissions and all kinds 
of similar bodies." 

Then, there are various types of taxes also 
like the latrine tax, market tax and so on. How 
are you going to include them? Tax by whom 
and what type ol taxes? That has not been 
specified. Once you say that taxes imposed by 
a local authority should also come within the 
ambit of section 64 of the Indian Sale of 
Goods Act it would create a good deal ol con-
fusion, and non-inclusion of them would not 
create any difficulty at all in the sense that the 
parties know the legal position. So far as local 
taxes are concerned, they can always be in-
cluded because the wording is, "Unless a 
different intention appears". They can always 
have some agreement about the local taxes 
when they come to the contract itself instead 
of leaving it open. Afterwards, they can al-
ways say sc mething about it when they enter 
into contract without leaving it there because it 
is very difficult to say what taxes can be 
included here and by what bodies. Therefore, 
it would create difficulties. I am thankful for 
the discussion by the Member* 
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of this House. I am not sure, but I think I have 
tried my best to answer all the questions. 
Another question has been raised as to why 
the purchase tax has been included in section 
64A though Purchase Tax has not been levied 
anywhere. This is only in consonance with 
Entry 92A of List I. It uses the words "taxes 
on sale and purchase". Therefore under the 
heading of goods, we wanted to cover both. 
That is why both these words have been 
included in section 64A 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA):    The question is: 

"That the Bill further to amend the 
Indian Sale of Goods Act, 1930, be taken 
into consideration." 

The motion was adopted. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : We shall now take up the clause 
by clause consideration of the Bill. 

Clause 2 was added to the Bill. 

New Clause 2A 

SHRI V. M. CHORDIA:    Sir,  I move. 

1. "That  at page  1,  after  line 7, the 
following new clause be inserted, namely: 

*2A. In sub-section (7) of section 2 of 
the principal Act, after the words "stock 
and shares" the words "electricity, water 
and gas" shall be inserted,'" 

 

"It has been suggested that the definition 
of 'goods' in clause (7) ol section 2 should 
include electricity, gas and water. 

POLLOCK AND MULLA in their 
Commentary on the Indian Sale of Goods 
Act, have expressed the view that it is 
doubtful whether the Act is applicable to 
such things as gaa, water and electricity. 
The Calcutta High Court shares this doubt 
a* least as regards electricity. 

In England also, the position is uncertain. 
In (1909) 2 K.B. 804 the case was argued 
on the assumption that electrical energy 
was to be considered 'goods' for the 
purposes of the law relating to sale of 
goods, but it was expressly stated that the 
point was n°t being decided and might have 
to be considered later. As regards water, it 
was held in 11 Q.B.D. 21 that water 
supplied by a water company to a 
consumer and standing in his pipes, may be 
the subject of a larceny at common law. 
According to the decision in (1820) 4 C. 
and P. 87, an agreement for the supply of 
water by a water company comes within 
the exemption of 'contract for sale of goods' 
under the Stamp Act. Gas has been held to 
be goods by the Privy Council. However, 
in the U.S.A. it has been held that a 
contract to supply power is • contract of 
sale. Thus, electricity has been held to be 
personal property, capable of sale. 

In India, according to section 39 at the 
Indian Electricity Act, electrical energy can 
be the subject-matter of theft. Article 287 
of the Constitution, which prohibta a State 
Legislature from imposing a tax on the 
consumption or sale of electricity, shows 
that there can be a sale of  electricity. 

In view of the fact that contract with 
regard to the supply of electrical energy 
and water are common, we think that the 
matter should be 
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[Shri V. M. Chordia.] placed beyond doubt 
and an amendment should be made in 
section 2 (7) so as to include power in the 
shape of electrical energy, water and gas 
within the definition of 'goods'." 

 

The question was proposed. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : Mr. Misra, you have already 
explained it. Any further remarks? 

SHRI BIBUDHENDRA MISRA: May I 
point out that so far as this Calcutta case 
which has been reported in the Law 
Commission Report is concerned, actually 
what was before Their Lordships was an 
interpretation of section 39 of the Indian 
Electricity Act. This section provides that 
whoever dishonestly abstracts electrical 
energy, shall be deemed to have com- 

mitted theft. Therefore the questiom there was 
even if all the ingredients of theft were not 
there, as we understand from the Penal Code, 
since the section by itself provides for a theft, 
so the question was whether they would be 
guilty or not. The defence was that once 
electrical energy passes through the meter, it 
cannot be the subject-matter of theft and only 
in that connection they said that the question 
was not covered by the definition of 'goods' in 
the Sale of Goods Act. This matter never 
came up directly. It was only in that 
connection that a passing reference was made 
to this section. Therefore I submit with all 
respect to the Law Commission that their re-
ference to this decision reported in A.I.R. 
1936, Calcutta 753 and citing it in this 
connection is entirely wrong. 

SHRI A. D. MAN! (Madhya Pradesh) : 
Whatever might have been the context in 
which those observations were made by Their 
Lordships of the Calcutta High Court, the 
specific recommendation of the Law 
Commission is that the Act should be 
amended to include power, gas and water. Let 
us not 8° over the question of theft or whether 
Their Lordships considered the matter. What 
are the practical difficulties in the way of the 
Government accepting this recommendation? 

SHRI BIBUDHENDRA MISRA; I think I 
explained it twice. I gave three reasons. 
Firstly, I said, in no country of the world, 
nowhere, if you see the definition of sale of 
goods, electricity, water and. gas are included. 
Secondly, the Sale of Goods Act, if you see 
the arrangements, concerns itself mainly with 
tangible goods and not intangible things like 
electricity, water and gas. Thirdly, there are 
specific acts dealing with electricity, water 
and gas themselves and therefore it is no use 
trying to restrict the other acts or to 
incorporate those into this. Actually you do 
not gain anything by including electricity, 
water and gas in the definition of 'goods' in 
the Sale of Goods Act itself. Also it may 
create hardship and may cause confusion. 
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THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAYA) :    The question is: 

1. "That at page 1, after line 7, the 
following new' clause be inserted, 
namely: 

'2A. In sub-section (7) of section 2 of 
the principal Act, after the words "stock, 
and shares" the words "electricity, water 
and gas" shall be inserted.'" 

The motion was negatived. 

Clauses 3 and 4 were added to the Bill. 

Clause 5.—Stibstitution of new section for 
section 64A 

SHRI V. M. CHORDIA: Sir I move: 

2. "That at page 2, lines 11-12, for 
the words 'unless a different inten 
tion appears from the terms of the 
contract' the words 'Unless other 
wise  agreed'  be  substituted." 

I also move: 

3. "That a* page 2, after line 35, 
the following be  inserted,  namely: 

'(c) any tax or duty imposed by a local 
authority'." 

The questions were proposed. 
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THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) : Any reply from the 
Government? 

SHRI BIBUDHENDRA MISRA: I have 
already explained the position and I have 
nothing further to say. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) :    The question is: 

2. "That at page 2, lines 11-12, 
for the words 'unless a different 
intentioni appears from the terms 
of the contract' the words TJnless 
otherwise agreed' be substituted." 

The motion was negatived. 

THE VICE-CHAIRMAN (SHRI M P. 
BHARGAVA) :    The question is: 

3. "That at page 2, after line 35, 
the following be inserted,  namely: 

'(c)   any tax or duty   imposed by a 
local authority'." 

The  motion  was  negatived. 

THE VICE-CHAIRMAN (SHRI M. P. 
BHARGAVA) :    The question is: 

"That clause 5 stand part of the Bill." 

The motion was adopted. 

Clause 5 was added to the Bill. 

Clause 1, the Enacting Formula and the 
Title were added to the Bill. 

SHRI BIBUDHENDRA MISRA: Sir( I 
move; 

"That the Bill be passed." 

The question was put and the motion was 
adopted. 

THE      EMPLOYEES'      PROVIDENT 
FUNDS   (AMENDMENT)   BILL,  1962 

THE MINISTER OF LABOUR m THE 
MINISTRY OF LABOUR AND EM-
PLOYMENT (SHRI .JAISUKHLAL HATHI) :    
Sir, I beg to move: 


