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Tim callotted
17. The Gift-tax (Amendment) 1 hour
Bill, 1962
18. The Workmen's Compen- 1 hour
sation (Amendment) Bill,
1962
19. The AllIndia Services 1 hour
(Amendment) Bill, 1962,
20 Motion regarding measures 2 hours

for maintarning prices of
essential commodities at
reasonable levels

The Committee also recommended
that Friday, November 23, 1962, at
present allotted for Private Mem-
bers' business may be allotted for
TrUasacton of GUVErTmeETe Sushimsss.

The Committee further recomnjend-
ed that in order to be able to ¢com-
plete the business by November 23,
1962, the House may curtail or dis-
pense with the lunch hour and sit
beyond 5 p.m, as and when necessary.

The House stands adjourned ' till
2.30 p.M. {

The Housge then adjoitned
for lunch at one of the
clock,

The House reassembled after lunch
at half-past two of the clock, Tue
Depury CHAIRMAXN in the Chair1

(

THE CONSTITUTION (AMEND-
MENT) BILL 1861 (TO AMEND
ARTICLES 74, 123, 124, 217 AND THE

SECOND SCHEDULE)—continued.

Sarr K. SANTHANAM (Madras):
Madam Deputy Chairman, the desire
to define precisely the relations bet-
ween the President, the Cabinet and
"Parliament is not unreasonable, Many
of us in the Constituent Assembly
approached this question from that
point of view, but after a prolonged
discussion we foung that under the
British system of Cabinet govern-
ment, it was not possible to define
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this relation precisely. If we want-
ed to define that relation precigely
we would have had to adopt the Pre-
sidential system, where the executive,
the legislative and the judicial powers
are more or less wholly separated.
My friend, Mr. Bhupesh Gupta, has
raised the question of the relation
between the President ang the Cabi-
net. If he had though a little deeper,
he would have found that the rela-
tions between the Cabinet and Par-
liament are no lesg important and
no less difficult and delicate than
those between the President and the
Cabinet. Under the Indian Constitu-
tion, the President has a dual role,
one is that of a constitutional head
and the other that of a guardian of
the Constitution. It is ag a consitu-
tional head he functions ordinarily.
Normally whenever there is a majo-
rity party and a Cabinet having the
support of that party, the President’s
function is more or less to advise in-
formally, but to accept the decisions
of Parliament and the Government.
But even in normal times extraordi-
nary situations may arise when the
President may have to come down
and say: “I shall not accept your
advice ang I will take all the conse-
quences, including that of impeach-~
ment.” For instance, suppose a Gove
ernment simply because it has got a
two-thirds majority resolves to abo-
lish Part III—Fundamental Rights.
What is the President as the guardian
of the Constitution to do? I think it
is his businesg to advise the Govern-
ment that it should not do it, it should
not misuse its temporary majority for
such a vital destruction, gs it were,
of the Constitution. And I think he
will be entitled to tell the Cabinet:
“You can go and impeach me I am
not going to agree to it.” He may
refuse to agree to it and dissolve Par-
liament and leave it to the people to
decide. To say that he must evem
in such a case simply put his signa-
ture, that is, Cabinet advice shall be
absolutely binding, wilf mean that
the Constitution will be absolutelv a%
the mercy of a wavering executive.
Then, again, let wus conceive of a
situation where the Cabinet is
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defeated on a no-confidence
The Prime Minister refuses to resign
and he goes and advises the President
that Parliament should be adjourned
sine die for six months. Meanwhile
he is anxious to gather support from
independents and others. Should the
President agree to such a position? 1
think he should not. He must be able
to say to the Government: “I respect
you as the Government so long as
you have got the majority in Parlia-
ment. On the day you lose the majo-
rity in Parliament you cease to be a
lawful Cabinet. It is your business
to resign. And then let us try others.
If others cannot form a stable Gov-
ernment, then we shall dissolve Par-
liament and the people of India will
decide it.” Many such occasions may
arise. Therefore, while he is normal-
ly a constitutional head, the Presi-
dent has got residuary, or you may
call it prerogative powers, in order
to guard the Constitution. Any such
amendment as that of my friend, Mr.
Bhupesh Gupta, will make him utter-
ly powerless to come to the rescue of
Parliament, to safeguard the Consti-
tution, to defend the rights of the
people against Ministers who do not
respect the Constitution. Therefore,
it will open the floodgates of dictator-
ship by dishonest Ministers. Now,
there can be no dictatorship by the
President because Parliament and the
Cabinet will stand together against
him. Similarly, there can be no die-
tatorship of the Cabinet, so long as
the President and Parliament are
against the Cabinet. Therefore, this
is a triangular arrangement, in which
each part keeps guard over any pos-
sible misuse of their powers. There-
fore, after a great deal of considera-
tion, it was felt by the Constituent
Assembly that this matter should be
regulated by convention and as every-
one knows this convention is working
satisfactorily.

Suarr BHUPESH GUPTA: May 1
ask one question, because the hon.
Member was a member of the Con-
stituent Assembly? It has been sug-
gested that, when it was considered

motion. l
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by the Constituent Assembly, it was
only done by way of courtesy and so
on. The intention was to make it
obligatory on the part of the Presi-
dent to obey or carry out the advice,
to comply with the advice of the
Council of Ministers. What the hon.
Member iz saying now™1s something
different, that is to say, according tc
him it could not be the intention that
the advice in all circumstances should
be accepted.

SHrRI K. SANTHANAM: If he reads
the proceedings of the Constituent
Assembly, he will find that I made
thiz wery point. Dr. Amhedkar ex-
plained the normal position of the
President as the constitutional head.
Soon after him I rose and said L
wanted to add these words to what
Dr. Ambedkar had said, ie., in ab-
normal circumstances, to protect the
Constitution, to see that the Cabinet
hag the confidence of Parliament, in
margina] cases, the President will
have to interfere and 1 do not think
anybody questioned that position.
That is the position even in regard to
the British Crown today. Normally
the British Crown does not interfere,
but if there is no Government, if the
Government loses the confidence of
Parliament, then automatically the
Crown gets some power. The power
of the President is in inverse propor-
tion to the confidence of the Parlia-
ment in the Cabinet. To the extent
the confidence of Parliament in the
Cabinet declines, to that extent the
President becomes the guardian of
the Constitution. When the Cabinet
loses the confidence, he cannot rule
himself. He will have to dismiss the
Cabinet, put somebody else in a new
Cabinet and finally dissolve Parlia-

{ ment and inform both Parliament and

the people that the Constitution is not
working ang so you better find some
solution. Therefore, any kind of
binding provision will do harm to the
Constitution and ultimately to the
rights of the peaple and of Parlia-
ment. Then again, Madam, there was
one other conclusive reason which
prevented the incorporation of any:
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such provision. There were all kinds
of suggestions. We considered whe-
ther, as in the case of the 1935 Act,
something like an Instrument of Im-
structions could be had, but we found
that it was of no use because there
were only two possible alternatives;
either the advice tendered by the
Cabinet to the President and its
acceptance or non-acceptance must be
-made justiciable by the High Courts
and the Supreme Court or we should
rely only on impeachment. If the
advice tendered by the. Cabinet to
the President and his reactions to it
are to become justiciable, then the
Government will be in chaos. Daily
somebody or other will go to the
Supreme Court and everything will
have to be brought, all the documents
will have to be ©produced in the
Court, and no Government can be
carried on in that way. But suppose
you incorporate this in the Constitu~
tion ang the President says I do not
care what is to happen, what action
can you take? You will have to im-
peach him. You can now impeach
him if he defies the Government
having the support of Parliament.
Then also you can impeach him.
There can be no difference in sanc-
tion. Therefore, it ‘was purposeless
except for creating some litigation
because any citizen may go and make
an allegation that in a particular case
the Cabinet did not decide of its own
free will, that the decision was made
under duress or under the undug in-
fluence of the President, and theh all
the Ministers the Prime Minister and
the President will have to be put as
witnesses, and the Supreme ourt
may say: All right this is not a frec
decision of the Cabinet, and the Pre-
sident did not accept it because
though he might bring influence to
‘bear, the original resolution of the
Cabinet might have had to be madified
in order to secure the acceptance. It
*may be due to ordinary persuasion.
it may be due to what may be called
‘undue influence, but till the High
-Court or the Supreme Court pro-
‘nounces a sentence, all actiong of the
“Government may have to come to a
atandstill. That is why we hagd to in-

[16 *OV. 19621 (Amendment) Bill, 1962 148g

sert a provision that no advice ten-
dered by the Cabinet to the President
shall be brought before a court of
law. So long as the advice cannot be
brought before a court of law, nor
can ils acceptance or non-acceptance
be brought before a court of law,
only convention can guide the rela-
tiong subject to the ultimate sancuon
of impeachment. When it comes to
a Question of impeachment, the Mem-
bers of Parliament will become the
judges as to whether the Cabinet was
right or the President was right, and
that is exactly the position that we
want. It is the supremacy of Parlia-
ment that is important, not the sup-
remacy of the Cabinet over the Pre-
sident or the supremacy of the Presi-
dent over the Cabinet. So long as the
Cabinet is only an instrument of Par-
liament, the President is powerless.
When it ceases to be a proper instru-
ment of Parliament, then it is the
President’s duty to side with the Par-
liament even against the Cabinet.
That I consider to be the correct con-
stitutional position ang I explainegd it
in my own speech in the Constituent
Assembly.

Sarr BHUPESH GUPTA: Your
speech did not incorporate it.

Surt K SANTHANAM: You can
see the proceedings. Nobody ques-
tioned that in marginal cases, in ex-
traordinary circumstances the Presi-
dent becomes invested with power.
For example as somebody said: Sup-~
pose that a Cabinet is shot down,
who takes charge under the Consti-
tution? Just as in Burma a whole
Government might be killed, then
who will take charge? It is only the
President who can take charge. Sup-
vose the Cabinet breaks inside. There
have been cases in the States in which
the ruling Party broke into two
preces under two leaders, and then
there was 3 question as to who is to
run the Government. Who is to de-
cide? Is he to be guided only by the
Chief Minister or the Prime Minister
who may be the leader of a small fac-
tion, or is he to be guided bv the
leader of a bigger faction. Fortu-
nately for India, for the last fifteen
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years we have been saved all these
problems by outstanding leadership.
That is a great good fortune, but that
good fortune may not last for ever.
When that good fortune does not last
for ever, assuming that a doubtful
person becomes Prime Minister and
he wants to manipulate Parliament,
wants to deprive the people of their
rights, we want some one to say: “1
am here as g guardian of the Consti-
tution, you will abide by the decision
of Parliament....”

Serr BHUPESH GUPTA: That
manipulater Wil b defeated in Par-
liament.

Sarr K. SANTHANAM: Even if he
is defeated in Parliament, he can ad-
journ it for six months.

Surt BHUPESH GUPTA: In the
States this is done, I agree.

Surt K, SANTHANAM: In Par-
lament also it can be done. For six
months he can adjourn Parliament,
ang who can say what a man cannot
do in six months? Therefore, we
must have a reserve power, and that
reserve power can be the President
and the President only.

Sert BHUPESH GUPTA: Dig you
eome across the statement of the Law
Minister of the Government of India
in Madras when this controversy
arose? He said that as in England here
also the President is absolutely bound
by the advice. Therefore, there is a
goog deal of confusion.

Surr K. SANTHANAM: There is
no confusion. In England also what
I have said prevails. So long as there
is an effective Government with a
majority and having the confidence
of Parliament, the Queen is bound,
but on the day this gituation does nov
prevail the Queen gets all the powers
—you may call it the prerogative
power~—and she can dismiss the Cabi-
net and call somebody else to form it.
I? the new man does not get the con-~
fidence of Parliament, then she may
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be in trouble; but if the new manm
gets the confidence of Parliament, her
action will be justified. The same
position obtains in India. Let him
read the latest constitutional }itera-
ture. The Queen has got reserve
powers. The same powers are there
in our President.

Seri BHUPESH GUPTA: In Eng-
land the Sovereign can never dissolve
or dismiss Parliament without the
advice of the Prime Minister. That im
the settled convention there.

Sarr K. SANTHANAM: I am afraid
your knowledge of constitutional prac-
tices is limited,

Sert P. N. SAPRU: Mr. Bhupesh
Gupta is one hundred per cent, right
in his statement.

Srrr BHUPESH GUPTA: You may
say that my whole knowledge of it ix
limited. I am a very limited man.
But I also study some books on con-
stitutional law and they bear out the
peint that the British Sovereign is
absolutely bound, their Sovereign has
no right either to dissolve the Parlia-
ment or dismiss the Government with-
out the advice of the Prime Minister.
I refer yvou to Mr_ Ivor Jennings who
is one of the living constitutional
authorities,

Tre DEPUTY CHAIRMAN: You
continue, Mr. Santhanam.

Smrr K. SANTHANAM: If at any
time the Prime Minister of England is
defeated on a no-confidence motion
and does not resign, there is no legal
power to force him to resign. It ix
only a convention. If he does not
resign, then I have no doubt whatso-
ever that the Queen’s reserve powers
will come into operation in spite of
what Dr. Sapru says. But normally
this convention is so strong that he:
will resign.
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Surt BHUPESH GUPTA: The public
will make him resign.

Sarti K. SANTHANAM: But hbw
does the public act? Is it through law
or police or does it lynch the Prime
Minister? How does it, act?

i

Sert BHUPESH GUPTA: In Eng-
land the public have acted differently
at different times. In England the
kead of a King had been chopped off.

Sarr K. SANTHANAM: We are
speaking of constitutional and legal
matters. Public opinion takes time
and it has to operate in an amorphaus
manner. But we are dealing with
eonstitutional matters which can be
dealt with in a straightforward mam-
ner. Therefore, I say that even here
T do not expect that at any time this
reserve power will be brought into
operation. But it should be there and
it is intended to be there and it cannjot
be taken away. It will be taken away
if this provision is inserted. And
again, as I have said, even if you
insert the provision, what are you to
do with a President who says that he
would not sign this ordinance or that
particular Act?

Sarr BHUPESH GUPTA: 1t violat
the Constitution, r

Sarr K. SANTHANAM: You can
anly impeach him. Therefore, if today
he interferes unnecessarily violating
the Constitution, he will be impeach-
ed. You see, the same penalty is there,
and you cannot have any other
penalty. Therefore this is harmful in
the first instance and in any case,
purposeless and futile in the second
instance. Therefore I think that this
does not deserve to be supported to
any extent,

Then again, Madam, regarding the
appointment of High Court judges,
there is some point in the objections
ta or criticisms of the present method.
But one thing is highly anomalous.
On the one hand, Shri Bhupesh Gupta
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wants that every advice of the Cabinet
should be binding on the President
but when it comes to the appointment
of High Court judges, he says that
advice shall not be called for. He will
become g sort of autocrat. In the
1935 Act there were provisions which
enabled the Governor-General and the
Governors to act in their discretion.
But in our Constitution there is no
discretionary power given to the
President. (Interruption) No, no. He
may consult. But the final decision is
that of the President on the advice of
the Government. Today . . .

Sart BHUPESH GUPTA: 1 say, the
Chief Justice. !

Surt K. SANTHANAM: The Chijef
Justice is all right. His advice is only
a recommendation. It is not binding.
It will be open to the President to
set aside the recommendation of the
Chief Justice and appoint anybody
from the Bar. Normally, for the sake
of convenience, he may abide, but
there have been cases where even the
Chief Justice’s recommendations have
been discarded. Possibly, we could
have had some provision by which
this consultation with the executive
was substituted by some other device.
For instance, if we can set up a Privy
Council consisting of retired Supreme
Court Judges, retired Governors and
such people, fifteen or twenty
people . . . |

Surt BHUPESH GUPTA: Why have
Governors? ‘

Surr K. SANTHANAM: What is
wrong with them?

Syrr BHUPESH GUPTA: Governors,

Surt K. SANTHANAM: Why not?
Governor is only a President in
miniature,

Surt A. D. MANI (Madhya Pra-
desh): Not at all. Some of the Gov--
ernors do not behave properly.
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Surr K. SANTHANAM: Some Pre-
sidents also may not behave properly
in future. There is no difference.
Whatever that may be, if we had a
select Privy Council, it would have
been possible for the Constitution to
say . . .

Surr BHUPESH GUPTA: Lieute-
nant-Governors also.

Surr K. SANTHANAM: Well, we
will consider it when the time comes.

We would have provided that the
President might be the chief or chair-
.man of that Council and that Council
might have to decide. But as things
are, to leave it to the pure personal
discretion of the President is not good,
and as somebody has pointed out, it is
better that the executive should come
before Parliament and take the res-
ponsibility. It is wrong to think that
you cannot censure the executive on
the appointment of a bad judge. If
there is such a strong opinion, it will
find its expression some way or the
other, and no government ean function.
Therefore there is no alternative to the
present position, -

There is one point about consulting
the State Governments. In fact, con-
sultation with the State Governments
is much more harmless than consulta-
tion with the <Central executive
because you get the opinion of the
Chief Justice of the Supreme Court,
the opinion of the Chief Justice of the
High Court and the opinion of the
local government. But g refusal to
consult the local government may
create a sort of divorce between the
executive and the judiciary which may
be harmful to the judiciary. By
having the judges of the High Court
appointed by the President, we have
already infringed the federal principle,
Normally the State Governments
" should appoint the High Court judges
in the same way as the President
appoints the Supreme Court judges.
But for various reasons—I think justi-
fiable reasons—we decided that the
High Court judges should be appoint-
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ed by the President. If the local
governments are not even consulted,
then they may declare non-co-opera-
tion with the High Court.

Suri BHUPESH GUPTA: What will
be its form?

Surt K. SANTHANAM: No houses
will be available to the High Court
judges. First of all

Surrt BHUPESH GUPTA: No houses?

Sarr K. SANTHANAM: Yes, Why
not? The local governments have
to requisition houses and give them to
the High Court judges. Why should
they

Sart BHUPESH GUPTA:
judges live in their own houses.

Sarr K. SANTHANAM: No, no.
Where?

Many

Serr BHUPESH GUPTA: You can
come across some,

AN Hon, MEMBER: Calcutta is an
exception.

SHrt K. SANTHANAM: There are
many judges who have no houses of
their own. You know about the rents.
Try to get one in Delhi without being
requisitioned by the Government.
(Interruption) I am only saying
that all the High Court decrees have
to be executed through the agency of
the State Government. Of course, the
provision is there that the State Gov-
ernment shall execute all laws. But
it is one thing to say that it shall
execute and quite another thing to
make it willing to execute, Therefore
some kind of liaison, some kind of
goodwill, between the High Court and
the State Government is essential for
purposes of justice, and the present
provision only provides for that mini-
mum consultation. But there is
nothing to prevent the President from
discarding any bad recommendation
and I think that in some cases these
recommendations have been rejected
also.
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Surr BHUPESH GUPTA: In two
_cases, .

Surt K. SANTHANAM: As to the
clause about salaries, I think it is
sheer pettiness on the part of . .

Surt BHUPESH GUPTA: Pettjllaess
on my part?

Sart K. SANTHANAM: AbsoLte
pettiness. He is getting more than
Rs. 750 as a Member of Parliament.
Why should he want to give the Gov-
ernor Rs. 7507 You must rise
gbove . . . ’

Surt BHUPESH GUPTA: You put it
at Rs. 1000 or Rs, 1500, He or she
gets various allowances, Rolls Royce
cars. And you know, even as Lieute-
nant-Governor, you got so many
amenities which you do not get npw.

Surr K. SANTHANAM: Well, you
had better keep out personal affairs. I
have no objection to discuss my per-
sonal role as Lieutenant-Governor.
But I do not want to do it. It will be
a waste of time. But I think 1t is
absolutely petty for a Member of
Parliament to bring in a clause like
this. This is wholly ungraceful and I
do not think that he will have any-
body to support it.

Thank you, Madam.

Suart A. D. MANI: Madam Deputy
Chairman, I should like to say that
the Bill, like the curate’s egg and the
Communist Party’s Resolution, is
good in parts. There are germs and
very good suggestions but the man-
ner in which Shri Bhupesh Gupta
presented the Bill to the House with
its clauses—the  whole  Bill—is
unacceptable. I should like to ask
Shri Bhupesh Gupta to say in reply
what special urgency is in existence
which motivated the tabling of this
Bill before the House. The previous
Rashtrapati at that time spoke at the
Law Institute. There was a contro-
versy. Shri N. C. Chatterjee support-
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ed the idea. Shm Rajagopalachari
supported the idea, But the contro-
versy has died down. It 1s no longer
a live issue. The fact that a contro-
versy was started on this matter may
call for the special attention of the
Government to certain conventions
which not only the heads of S.ates in
the country but also the Rashtrapati
will have to observe in their
public utterances. This is
3 p.M. a long-range solution which
they alone can seek, because
we had the other day a Governor
declaring that the office of the Gover-
nor had no value at all and that he
was doing no work. There wae
another Governor who said that ther~
should be a merging of certain places,
for example the State of Himachal
Pradesh in Punjab. And all that
created a good deal of controversy. It
is for the Government to consider
whether the time has not come for
heads of States to meet together and
discuss among themselves the restric-
tions under which they shall function
when they address public meetings.

Sir, 1 agree with the previous
speakers and particularly with my
good friend, Mr. Santhanam, when he
said that we should not touch those
provisions of the Constitution regarding
the relationship of the President with
his Council of Ministers. Mr. Bhupesh
Gupta, under clause 2 of his Bill,
would like it to be specifically stipu-
lated as follows:—

“All such advice shall be binding
on the President unless each House
of Parliament by a motion passed
bv a maijority of the total member-
ship of the House and by a majority
of not less than two-thirds of the
members of that House present and
voting, requests the President to
disregard the advice.”

Madam, as I said, there is no urgency
for us to consider the matter. We
should also take into account the
history of the evolution of the office
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of the Head of the State. Under the
Constitution, under the practices under
which we are functioning, we have
accepted the British parliamentary
practice as our model. In Britain, it
is not possible to say what exactly is
the measure of influence and power
which the Monarchy has at a parti-
cular moment. Much depends on the
Monarch. For example, when King
George V was the Monarch, and a
National Government had to be form-
ed, he advised the Leader of the Con-
servative Party, Mr, Stanley Baldwin,
to work under Mr, Ramsay Macdonald
though he belonged to the Labour
Party. All that has come out in the
published memoirs of his time. It may
be that the President, under our Con-
stitution, may acquire, in course of
time, that prestige and influence which
may make him counsel the Prime
Minister of the day to drop an unpopu-
lar Minister from the Cabinet and to
that extent reflect public opinion more
accurately than the Prime Minister.
These things may happen in the
future—I am having no particular case
in mind. So the way in which the
President functions will depend on the
President himself, which only shows
that when we elect the President of
India we cannot follow Gandhiji’s
dictum, which was laid down in his
time, that he would like a sweeper to
be elected President of India. That
is what he said in one of his meetings,
As I said, the Presidential office
depends on the President. If he has
influence, if he has immense prestige in
the country and abroad, the Prime
Minister of the day, whoever he may
be, will have to consult him and will
have to pay heed to his advice. Now
I would not like that any stipulation
should be put down regarding the
obligation of the President to accept
the advice of his Prime Minister. Mr.
Santhanam mentioned a number of
cases in which there may be a break-
down of the Constitution and where
the President, to safeguard the Consti-
tution, may have to disregard the
advice of his Prime Minister.

.
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Madam, I would like to mention
something that happened in Ghana
some months ago, where the Opposi-
tion Leaders were locked up in prison,
Suppose a Prime Minister comes into
office in India, in the near future or in
the distant future with a precarious
majority and he finds leaders of the
opposition like Mr. Bhupesh Gupta
and his friends, and our good friends
of the Swatantra Party to be trouble-
some

;

Sert BHUPESH GUPTA: And you
also,

Surt A, D. MANI: . . . all right, me
also, he may try to lock up the entire
opposition in jail, and have a majority
for himself. That would be flouting
the very basis of the Constitution, and
if there is a lot of discontent against
such an action, the President of India
would be justified in disregarding the
advice of his Prime Minister and take
the whole issue to the country.

Madam, I do¢ not know what
the powers of the President are at the
present moment. The history ot the
last twelve years has to be writ-
ten, and it is only when the President
who has retired—Dr. Rajendra Pra-
sad—and the Prime Minister publish
their memoirs, we shall know what
exactly is the position of the President
vis-a-vis the Prime Minister, So
much has been said about the powers
of the President; at one time it was
said that even with regard to nomina-
tions to this House the President was
bound by the advice tendered by the
Prime Minister though the Constitu-
tion puts it very clearly—it is the
President who nominates the person
concerned. In order to meet Mr.
Bhupesh Gupta part of the way I
would like to suggest that whatever
might have happened in the past, at
least in the matter of nominating re-
presentatives to the Houses the Presi-
dent should exercise what is called
“individual judgment”,
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Sarr BHUPESH GUPTA: Consult
all,

SHrRr K. SANTHANAM: Angd that is
against his amendmeunt.

SHrr A, D, MANI: Yes, against his
amendment. And I am suggesting his
*individual judgment” in this matter
and I am mentioning that this prac-
tice should le developed, that in re-
gard to nominations to this House the
public should not wonder how this
person came in and why; I mean, it
does happen, because if somebody is
nominated, we ask ourselves, “Is this
man eminent in art letters or social
zervice?” Let us not put ourselves in
that embarrassing position by asking
how a person qualifies for nomination
to this House. ’

Sarr BHUPESH GUPTA: We know
the respective nominations from the
Congress offices in the States, as to
who is going to be nominated, !

Surr A. D. MANI: The first sug-
gestion that I would like to make is
that we should retain the powers of
the President as they are and that the
Government should make a declara-
tion that at least in regard to nomina-
tions the President nominates whom
he considers worthy and qualifled
under the qualifications stipulated in
the Constitution,

Madam, there ig one other paint
about the President that I should like
to mention. Mr, Santhanam mention-
ed in his intervention that this is a
safeguard against dictatorship. I wish
he had spelled out this idea a little
turther, Let us see what happened in
Pakistan; the Presidential office was
used to get rid of one Prime Minis-
ter—Mr, Nazimuddin; he was removed
by an Order of the President. Mr.
Iskander Mirza was the President at
the time. We do not want any such
gituation to arise in India where forces
of fascism—it is a phrase which Mr.
Bhupesh Gupta likes and he knows
‘where the forces of fascism are—might
assert themselves and try to subvert

I
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the Constitution. We should like to
have somebody at the head of the
Constitution who in the final resort
will express the will of the people of
India, and who knows that if he sets
aside the opinion of the Prime Min-
ister on a very vital 1ssue, he will
have to face impeachment. If his
action is supported by the people and
by the Houses of Parliament, it is the
Prime Minister who has to go tp
the wall. I would therefore like the
present position to continue and 1
would suggest to Mr. Bhupesh Gupta
not to press this matter, because there
is no live controversy; nobody has
asked for the definition of the powers
of the President.

Madam, I would like to make one
further point about the powers of the
President, and that is in regard to the
suspension of the Constitution in the
States, I would not like the Presidents
of the future to be bound by the
advice of the Prime Minister, Mr.
Bhupesh Gupta spoke with justifiable
feeling when he referred to the sums-

. pension of the Constitution in Keraha.

Though he might consider me as =
rightist and a reactionary

Sirr BHUPESH GUPTA: No, nb.

Surt A, D. MANI: ... I have ak
ways felt that the action of the Gow-
ernment in suspending the Constitu-
tion in Kerala was unjustified, that
they took note of an external agitation
which was not reflected in an adverse
vote of the House against the Ministry
and it was an attempt to set up a Con-
gress Ministry in that State, to
overthrow a Communist Government
which had been elected and which en~
joyed the confidence of the House at
the time. Now in regard to suspension
of the Constitution I would like the
President to exercise his individual
judgment, Since I mention the phrase
“individual judgment” I may remark
here that this phrase occurs in the
Government of India Act 1935. In
the Government of India Act, 1935, the
Governor-General and the Governors
had powers to exercise in their discre~
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tion, where they need not consult their
Executive Council or the Council of
Ministers. They hag the powers to
carry out their intentions in their in-
dividual judgment, which means, after
consultation with the Executive Coun-
cil or the Council of Ministers—the
consu.tation was obligatory—they could
set aside the advice tendered by the
executive of the day. Now I should
like, in regard to the suspension of the
Constitution in any particular State,
that the President should exercise his
individual judgement, that is to say, he
might ask the Prime Minister to tender
his advice, he might study the situation
himself and he might consult the
Attorney-Genera] of India, and then
come to a decision, It is necessary
that thzre should be some safeguard
against the arbitrary exercise of power
for party advantage as happened in
the case of Kerala. I am very sorry
for what happened to Mr. Bhupesh
Gupta's friends in Kerala, I think the
precedent set up in Kerala by the
Government of India in suspending the
Constitution was a very unfortunate
and unhealthy precedent and under-
mined the basis of parliamentary prac-
tices.

Now, my hon. friend, Mr. Santha-
nam, referred to the creation of a Privy
Council. This matter was discussed
at that time when the Government of
the day wanted to strike at the Min-
istry in Kerala, and was afraid to do
so. At that time there were tialks
about setting up a Privy Council. We
can have g Privy Council here too.
But unfortunately we have found that
retired gentlemen constitute very
spurious specimens when they take
part in public affairs.

Sert BHUPESH GUPTA: How can
we have a Privy Council in the Indian
Republic?

Surr A. D. MANI: You may call it
- the Counci] of the Republic. We need
not cal] it the Privy Council. The
Privy Council in England is an orna-
mental body. It has no powers ex-
cepting on the question of investiture
of a Xing or the Queen as the monarch
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of Britain, It is only on that occasion
that the Privy Council has some
powers. 1 would not like a Privy
Council to be set up in India because
the question of party nomination comes
in. We do not want a National De-
fence Council to be repeated in a
Privy Council to be set up in India.
Since a party makes nominations,
there is always the tendency to choose
party heads and party supporters.

Sert K. SANTHANAM:  That is
exactly why the people should be de-
fined by their status or office and there
should be no kind of party nomina-
tion. That is why I said, “the retired
Judges, the Chief Justice of the Sup-
reme Court, etc.” so that they will
come into the Privy Council on their
own right and will not be subject to
any kind of party favours.

Sarr A. D. MANI: Madam Deputy
Chairman, if such a Council has to
become unwieldy, why should High
Court Judges alone be chosen? Why
not take retired Generals and retired
Secretaries-General? They are also
persons who hold high offices. In
any case, at that time when this idea
was discussed; we could not reach a
conclusion because we did not know
what exactly the Privy Council that we
had in mind was. But I would sug-
gest this that the Government should,
as a matter of rule, not press the
President to accept the advice of the
Prime Minister in the case of suspen-
sion of the Constitution. I hope the
diligent mental faculties of my good
friend, Mr. Bhupesh Gupta, will be
aroused at the next session and that
he will try to bring forward a Bill
giving power to the President to arbi-
trate in a dispute between one State
and another

Suri K, SANTHANAM: A Bill to

increase the powers of the Presi~
dent . . .

Smrt A, D, MANI: Yes, that is what
I am suggesting. And I am going to
take the opportunity to express my
ideas on the powers of the President.
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Now, Madam, there has been a con-
troversy between the Government of
Assam and the Government of India
on the question of exploitation of the
oil resources of Assam. There has
‘been controversy between the Govern-
ment of West Benga] and the Govern-
ment ot India regarding coal reserves
and coalfields, and the West Bengal
Government is so confident about the
justice of the Government of India
that while it has been negotiating this
matter, it has filed a case before the
Supreme Court. They are going to
take the decision of the Supreme
Court, on their stand.

Surr BHUPESH GUPTA: Douyble
barrelled gun.

SHR1 A. D. MANI: I would like Mr.
Bhupesh Gupta to think of bringing
forward a Bill to give the President
Ppowers which will go against what he
said. (Interruption by Shri Bhupesh
Gupta.) Yes, I will bring it myself. If
he does not bring, I will bring it. He
should bring forward a Bill regarding
the powers of the President to arbi-
trate with the consent of both the
parties in any dispute between one
State and another. Now I am tpld
there has been a satisfactory settle-
ment of the oil royalty dispute between
the Government of Assam and the
Government of India. We do not
want to be in the same position because
if Mr. Bhupesh Gupta again comes to
power in Kerala, he may not be will-
ing to accept the arbitration of the
Government of India. It is better,
therefore, that we give the powers to
the President and make this office
useful,

Sumt K. SANTHANAM: He can igo
to the Supreme Court.

Surt A. D. MANIL:
not go because the

Now he can-
Constitution is

suspended. ‘L

Madam Deputy Chairman, 1 would
mave on to c'ause 3 of the Bill where
Mr. Bhupesh Gupta wants that no
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ordinance shall be promulgated to
declare illegal any strike of the work-
ers or the civil employees or of any
section of the working people. Madam,
I have also been a student of social.
ism of some kind, And while I was
a student, I was very near the Com~-
munist point of view. But in the pro-
cess of gradual evolution I have come
to believe in free enterprise, This is
what has happened over a period of
thirty years.

]

¥

Sum BHUPESH GUPTA: You took

thirty years to come near the Swatan-
tra Party,

Surr A. D. MANI: No, no, not very
near to the Swatantra Party but a
little near the gentleman who was
sitting here on this side of the House.
Whatever it is, we have been told by
Communist theories, by socialist theo-
ries that strikes are the weapons by
which the working classes protect
their rights. Strikes are necessary
sometimes, I am also a student of
labour movement. But, Mr. Bhupesh
Gupta talked about social objectives
when he sponsored the Bill. What are
the social objectives of our present-
day endeavour? Strikes or more pro-
duction? The emphasis today, not
because of the emergency, on account
of the Third Plan and our commit-
ments is on more and more production.
We have evolved a code of discipline,
‘We have got compulsory arbitration.
We have got compulsory adjudication.
Sometimes the employers have tried
to break all these codes and labour
also has tried to break these codes.
For example, if the workers want to
go on sirike in an essential undertak=
ing like the Electric Supply Under-
taking, do you think the Government
of India can sit still? It has got to put
down the strike by clamping an ordi-
nance, An ordinance gives time to
Parliament to express its opinion on
its desirability or otherwise. How
many ordinances have Ybeen pro-
mulgated, I  would ask Mr
Bhupesh Gupfa, during the last twb



‘treme measures by

1505 Constitution

{Shri A. D. Man1.]

or three years? For the first time it
¥ an account of this emergency that
ordinances have been promulgated.
Whatever it is, however weak the QOp-
position in this House or in the other
House may be, the shouting that
%  being done in  both the
Houses of Parliament has had the de-
sired effect on the Government of the
day. Nobody would like to take ex-
clamping ordi-
nances on the people, unless the situa-
tion calls for them, and nobody
accept the assumption in Mi. Bhupesh
Gupta’s clause No. 3 that strikes by
themselves are a fundamental right.
The continuance of work, more pro-
duction, would convey more meaning
In the social objectives of Mr. Bhupesh
Gupta ang the country than strikes.
B would, therefore, oppose clause 3.

In regard to clause 4 about appoint-
ment; it says:

“Provided that no advice from the
Council of Ministers shall be called
for, or otherwise entertained, by the
President in the matter of such ap-
pointment.”

¥ may mention that, as I said earher,
Mr, Bhupesh Gupta’s Bill is like the
curate’s egg. There are some very
good parts, Whatever the Minister of
State in the Ministry of Home Affairs
might say in reply, there has been a
good deal of dissatisfaction about the
appointment of High Court Judges in
our country. There have been cases
where Ministers have become High
Court Judges, by what process, I do
naf know.

88r1 BHUPESH GUPTA: Defeat-
ed Ministers,

$HrT A. D. MANI: There have been
cases where defeateq Ministers have
become High Court Judges.

Surr SHEEL, BHADRA YAJEE:
Where?

8mrr A, D. MANI: In Andhra Pra-
desh,

[ soF
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Suri BHUPESH GUPTA: In Cal-
cutta, N

Surr A. D, MANI: You want me to
mention names,

SurimaTt C. AMMANNA RAJA
(Andhra Pradesh): Not defeated Min~
isters.

Sur1 A. D. MANTI: It 4s much worse
than a defeateq Minister,

On the question of appointment of
Judges the Law Commission also men-
tioned in the Report that there has
been some measure of dissatisfaction
about appointments to various posts in
the judiciary in the country. It is
very difficult to discuss Judges in a
session like this. But I can say this
much that some of the appointments
have not commanded universal confi-
dence.

In regard to the appointment of
Judges, I would like to repeat the
phrase used in the Government of
India Act, 1939—the President shall
exercise hig individual judgment, That
is to say, he shall take the advice of
the Chief Justice of India, he shall
take the advice of his Prime Minister,
and if he finds that there is a glaring
conflict between the advice tendered
by the Chief Justice of India and the
Prime Minister, it is for him to make
a choice between the two sets of ad-
vice; he can accept the advice of the
Chief Justice and disregard the advice
of the Prime Minister, 1 agree with
Mr. Santhanam that as long as a Gov-
ernment is responsible to the Legis-
lature, we cannot keep out the Gov-
ernment altogether even in the process
of consultation. It need not be bind-
ing but the advice shall be called for,
shal] be considered but the President
shall exercise his individual judgment.
That goes for clause 5 of the Bill also.

I would like to mention and I would
like the Home Minister to make a
statement on this subject in reference
to the Judges of the State High Courts.
Last week the Chiet Justice of India
pronounced a judgment in a very im-
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portant case relating to Assam. Many )

of you might have read the report of
the case in the papers. I do not have
the full text of the judgment because
they have to be published in the law
journals. In that case a certain matter
was heard by the High Court. The
order was passed, noted in the Order
Sheet. Later, when the judgment had
been given, the case was re-heard and
an absolutely opposite judgment was
given, that is to say, something quite
contrary to what they have written.
The strictures which the Chief Justice
of India has passed on the High Court
Judges of Assam are very derious
strictures, I do not want to go into
what happened which made the
Judges re-hear 4he case,  Shri
Bhupesh Gupta is right in saying that
we do not get an opportunity tb dis-
cuss the conduct of the High iCourt
Judges. I would like the Home
Minister to specially conduct an en-
quiry into this matter. After all the
judgment has been pronounced, He
should call for the requisite explana-
tion from the Chief Justice and if he
finds that there has been pressure ex-
ercised on the Judges, I would like the
Government to bring forward g formal
resolution for impeachment of the Jud-
ges concerned. This is a very serious
matter because what the Chief Jus-
tice of India has said undermines the
confidence of the public in the judi-
ciary that a case is heard, order is
passed and the case is re-heard and a
different judgment is given, In:view
of all these things happening . . .

SHrr B. K. P, SINHA: The Judges
have retired.

Surt A, D. MANI: But still in
measure we should have some redress.
As Mr. Gupta says, we cannot digcuss
the conduct of a judge in this Cham-
ber. It is very difficult. We cah do
s0 only by a resolution of impeach-
ment. Whether they have retired or
not, there must be some remedy for
this. So I say it is better, in view of
these things happening, in view of
certain State  Governments ITeing
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heavily concerned with the question
of what is a backward class and more
forward class and all sorts of castes
and regional considerations playing
their part in determining appoint-
ments, we should have some provision
by which the President exercises his
individual judgment again. He should
take advice of the Governor, take
the advice of the Chief Ministers and
come to a decision.

I would like to go on to clause 6 of
the Bill. Shri Santhanam said that
there was a good deal of pettiness in
what Mr, Gupta suggested and Mr.
Gupta, with his good humour, re-
mained silent waiting for his salvo
when he replies 1o the debate. 1
gquite agree that there is a good deal
of pettiness in our country—I am not
saying that Mr. Gupta is petty—that
we try to be highly critical of people
who bear public responsibility, that
we would like a levelling down of
comforts for all people so that nobody
has air-conditioning when we do not
have one. That is the general trend
of thinking among our people but I
must say that the Bill of Mr. Gupta
does make us consider certain pro-
blems concerning executive authority
in the country. I would like the
Home Minister to answer this point
that it has been estimated@ that to
keep a Minister in comfort, for
example, let alone the President, it
costs about Rs. 10,000 a month. There
have been cases reported to me that
electricity supply for a Minister’s
house costs Rs, 750,

Pror. M, B. LAL: You were talk-
ing about pettiness. :

(Interruptions)

SHr1 A. D. MANI: Whatever it is.
I am coming to this. I hope the Home
Minister is not dissatisfied with my
speech and is going away,

Sarr SHEEL BHADRA YEJEE: Are
we discussing the Ministers’ salaries?

Sert A, D. MANI: I am mentioning
this with other things. I am quite
relevant and I am making a sugges-
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tion. It is only to make a point.
There have been cases where the
maintenance of a garden or changing
of a garden alone has cost Rs. 35,000.
I do not want to go into these figures
because it becomes highly personal.
Ag far as the President is concerned, 1
do not agree with Mr, Gupta,

Surt BHUPESH GUPTA: The
Auditor General has said that a
Minister now costs more than an

Executive Councillor under the
British Viceroys. It is stated in the
report of the Auditor General.

Suarr A, D. MANI: I do not want to
level down the galary of the Presi-
dent to Rs. 2,500 because there are a
number of relatives who come and
stay with him, a number of old
townsmen who expect hospi-
tality at Rashtrapati Bhavan, and all
that has to be expected. In the case
of the Communist Party it does not
matter as the Communes may take
care of them but it cannot take care
of the guests of the President. I
would not like the scaling down of
the salary of the Governor or the
President but this occasion should be
utilised by the Government for
appointing a Committee to go into the
question of how much the Ministers,
the Governors, etc. cost this Govern-
ment. If we know that each Minister
costs Rs. 10,000 we accept the charge
very well because they have to answer
questions, they have to intervene in
debates and all those interventions are
full of wisdom and profound know-
ledge. We have to pay for all these.

Sami  BHUPESH GUPTA: We
answered questions in  Kerala at
Rs 350 a month,

Semt ARJUN ARORA (Uttar Pra-
desh): You did not answer properly.
That is why you lost.

Surr A, D. MANI: I would like to
make one suggestion that we should
not try to reduce the emoluments of
the President or the Governor., Shri
Santhanam said that a suggestion to
reduce it would amount to pettiness.

\
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1 would like him to read the Hansard
debate on the emoluments of Royalty
when Queen Elizabeth came 1o the
throne. There was a free discussion
ybout the matter and somebody said:
“Why should we maintain the Duke
of Edinburgh?” There was a free
discussion of all kinds of personal
matters concerning Royalty and hecw
Mmuch it costs, It is better therefore
that we have g committee to go into
this matter for the information of the
public and when a Committee is
appointed
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SHrRr ARJUN ARORA: 1 hope that
debate gave the hon, Member some
idea of what the Royalty in England
costs—a very fantastic figure .

Ser1 A. D. MANI: I am prepared to
accept even Rs, 20,000 for a Minister, I
am not going to be petty but I want a
finding to be made regarding how
much these Ministers are costing us,
how much the Heads of States are
tosting so that we say, we pay this
price for, we have democracy,

AN. Hon. MEMBER: Put questions.

Sarr A. D. MANI: It is very diffi-
tult to question how much he spends
on electricity. It should be done in a
proper way, by a Committee in which
Members of the Opposition are also
Tepresented and we should have a
tonvention by which there is a
Standing Committee of the Govern-
Ient and Members of the Opposition
to go into the question of increasing
emoluments or conveniences of Minis-
ters. I may remind here that under
the old British Government, the
Secretary of State had to be consulted
Whenever the Viceroy wanted to carry
out major structural alterations to his
building. He could not do it himself.
I would not like the Ministers to stay
in verandahs and out-door rooms but
there should be some kind of machinery
by which we can go into this matter.
1 hope that when the finding says
that they cost so much, we should
raise no objection whatever because I
know what it is to bear responsibility
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in public and we cannot expect the
Ministers to live on salaries which
may appear incredibly small. I know
that Mr. Gupta and his colleagues
had lived on Rs, 300 in Kerala but
they lived for a millennium which is
not coming, Nobody lives in hope for
ever.

1§11

Srr1 BHUPESH GUPTA: Here we
‘have seen the President surrender a
part of his salary. This only shows
that in order to maintain the status
and position, he does not require gall
that money—Rs. 10,000. It is a proven
fact.

Surr B. K. P, SINHA: Mr. Gupta
has said that his colleagues lived on
Rs. 350 or something. It is very good
to say all that but we learn some-
thing else, that they were getting a
lot of money through T.A. and other
amenities and in other forms. What
-did the total come to?

Surr A. D. MANI: On a point of
-order. No Member can put questions
to an interjector like Mr. Bhupesh
Gupta. I am the main speaker, You
ask any question of me. You do
not have any confusion about what 1
.say. Interrupt him when he speaks.

THe DEPUTY CHAIRMAN: Please
~continue. ‘

Surr A. D. MANI: I hope, there-
fore, that this aspect of the matier
will be considered. 1 would suggest
to Mr. Gupta to withdraw this Bill,
because the Bill, as it is framed, is
uncalled for. It is not required by the
necessities of the situation. It cdn-
taing some very good ideas. Some
parts of it, as I said, are good, but
.some parts are bad, We should fry
to take the good that is in it anpd
we should try to set up good prege-
+ dents.

Surt BHUPESH GUPTA: Such is
life.

Surt A, D. MANI: Yes, such un-
fortunately is life; but as the Comn-
munist Party knows, in this country
.and in other countries the rough and

|
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the smooth go together. The Bill
should be withdrawn and I do hope
that the Government would utilise
this opportunity to set up very healthy
conventions, Thank you.

\
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AT GAR | 95 A FFAIAF eqaeam
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FATY G FF GF F q7dT § AR
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(SHrRt M.

I
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T AT S E 1 F st g R 9T g
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T FATT & &Y AT TF {77 =7 o Fo
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Y aTAaTE g 4 I T4 23,88¢
wo fawear 911 9% 99 fafew
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ulearer & wig ae & fU $9 7 39
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w7 fg=

Shri M. P. BHARGAVA (Uttar
Pradesh): Vice-Chairman, I am one
of those who believe in the sanctity
of the Constitution and I am firmly
of the opinion that no amendment of
the Constitution should be brought in
this House or in the other House
unless a firm opinion of the publie
gathers and it becomes absolutely
necessary o make such changes. The
Constitution has been drafted after
very mature deliberations in which
the cream of the country took part
and then they evolved the. Constitu-
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tion. In practice there are so many
things which are not always written
in the Constitution but which develop
by conventions as time passes.

Now, if we examine the aims and
objects of the Bill as mentioned by
Shri Bhupesh Gupta, we will only
come to one conclusion and that is
that he hag brought this Bill before
the House because he feels that there
has been some criticism in certain
quarters about these provisions. This
is what he has said about the first
smendment:

“Article 74 does not make it clear
that the advice of the Council of
Ministers headed by the Prime
Minister is binding on the Presi-
dent.”

And in the next line what he says is:

“Of late, some controversy has
arisen as a result of this vagueness
and it is sought to be made out
that such advice need not be taken
as binding on the President. That
such a confusion should have arisen
after ten years of working of the
Constitution over so vital a matter
in itself would justify the present
amendment proposed in this Bill.”

Now, where is the confusion and what
is the confusion? It is not very clear
to me. In his opening speech he
has cited one or two speeches as the
cause of confusion. Now, if speaking
&t some meeting or other creates con-
fusion, I am afraid that we will have
to change the various articles of the
Constitution every now and then and
that is exactly what I find from the
attitude of Shri Bhupesh Gupta.
During the last few years he has been
bringing amendment after amend-
ment of the Constitution. Sometimes
it is one article, at another time it is
another article, and that way at least
ten amendments of the Constitution
gre pending before this august House
‘moved by my friend, Shri Bhupesh
Gupta. Now, he goes on to say:

[ RAJYA SABHA]
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“Supremacy of Parliament and
the constitutional position of the
President in that context should be
left in no doubt. Hence the amend-
ment to article 74.”

1522

This is the reason for his amendment
of article 74.

Then we come to the second para-
graph of the Statement of Objects and
Reasons. He says:—

“The Ordinance-making power of
the President has been a subject
matier of sfrong nublic criticism,
more especially, when such power
is liable to be exercised in the
curtailment of the tundamental and
democratic rights of the citizens.
Amendment to article 123 accord-
ingly seeks to restrict this power
and ensure the right to strike.”

Here again I have not been able to
follow either now or at the time when
the notice of the strike was given
where this criticism was except per-
haps by those who wanted to create
confusion and chaos in the country.
While I was speaking on the motion
moved by Shri A. B. Vajpayee regard-
ing the strike, I had conclusively
proved how the Resolution passed by
the Communist Party at that time and
the objects of the strike given to the
Government by the strikers were
almost the same, So if there is any
confusion, if there is any criticism, i
is only by a minority section, a very
small minority. It is no{ ecriticism
coming from the general public or
from those who count as far as the
intelligentsia is concerned.

Now, about the question of appoint-
ment of Judges, he says:

“In the matter of appointment of
Judges, the Executive represented
by the Council of Ministers should
have no scope for interference. The
power of appointment should be
exercised by the President only on
the advice of the Chief Justices and
other Judges.”
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Now, let us closely examine what
Mr. Bhupesh Gupta says in para 1
and para 3. In para 1 he wants the
power of the President to be limited;
he wants that the President should
act on the advice of the Cabinet—
on the advice of the Prime Minister—
and he should go on doing that so
long as Parliament meets in this
House and the other House and gives
a mandate by a two-thirds majority
that the President is free to disregard
the advice given by the Cabinet or
the Prime Minister. And in para 3
he wants the relevant power to be
exercised only on the advice of the
Chief Justices and other Judges., How
inconsistent is the stand which he
takes in para 1 with that which he
takes in para 3? At one place he
pleads for more powers to the Presi-
dent and at another he wants to pin
him down to the Cabinet. So far as
the appointment of Judges is con-
cerned he says that the Government
should have nothing to do with it and
that it should be the prorogative of
the President. He says:

Constitution

“The power of appointment
should be exercised by the Presi-
dent only on the advice of the Chijef
Justices and other Judges.”

He wants a direct link between the
Judges and the President without
going through the Prime Minister.
He wants the Prime Minister and the
Cabinet to be absolutely in the dark
as to what is happening about the
appointment of Judges. 1 do not
know how things can work in the way
Mr. Bhupesh Gupta wants them to
function. Then he goes on to say:—
“This is essential for ensuring
absolute independence of the Judi-
ciary from the Executive at the
* highest levels.”

Well, we are all for the independernce
of the Judiciary and if Mr. Bhupesh
Gupta remembers right, when I had
the privilege of moving a motion for
consideration of the Fourteenth
Report of the Law Commission, I my-
self had pleaded that there should be
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separation of the Judiciary from the
Executive and that more care should
be taken regarding the appointment
of Judges. I had myself pleaded like
that but there are ways and ways of
doing things. You cannot come and
say, ‘Take away the powers from the
Cabinet; let the Government not have
any hand in the matter of appoint-
ment of Judges. Leave it to the Chief
Justices and the President’. That
attitude, you cannot certainly take.

He says further on:—

“In the event of conflict of
opinions between (he President and
the Judges only the Parliament and
the State Legislature, as the case
may be, should be consulted. The
proposed amendments to articles 124
and 217 seek to make provision
accordingly.” |

Now, if we examine this provision
enunciated by my friend Shri Bhupesh
Gupta, it will become absolutely
impossible to get any self-respecting
man to come forward for being
appointed to the Supreme Court or
the High Court. In the case
of any difference of opinion,
the whole matter comes up
here. Each Member is free to express
his opinion about particular persons
who will be in the field for appoint-
ment as Judges, and how ridiculous
it would be to talk here about per-
sons and their qualifications, or dis-
qualifications of persons who are being
considered for appointment to the
Supreme Court or the High Court or
who are agpirants for judgeships. It
will become impossible for any self-
respecting man. This is about his
third amendment.

4 P.M.

Now, in his fourth amendment he
says:—

“In view of the fact that the State
is committed to the removal of
income disparities it is necessary to
set the example at the highest level,
where the disparity happens to be
very great. Experience further



I525 Constitution

{Shri M. P. Bhargava.]

shows that the President and the
Governors do not require such high
emoluments as are now provided
for ‘'The Bill seeks to reduce these
emoluments in conformily with the
declared public policy.”

Now, I shall deal with it when I
come to amendment No. 4. Now, if
Mr. Bhupesh Gupta wag very keen
that all these things should come up
before the public, then the modus
operandi should have been different.
I would have supported it if he khad
moved a motion for eliciting public
opinion on the four items he has pro-
posed in this Bill. That would have
*been the proper course. He would
have been stronger if he had come
here after getting public opinion.

Surr BHUPESH GUPTA: Why do
you not give an amendment?

Sert M. P. BHARGAVA: Why
should I? You are moving the Bill
and you want that it must be con-
sidered and passed. But I am afraid
it will not be passed. It will be
thrown out and your purpose will not
be served.

Surt BHUPESH GUPTA: The hon.
Member can certainly give an amend-
ment that the Bill be circulated for
eliciting public opinion and then ask

whether I accept that amendment or
not.

Sert M. P. BHARGAVA; I have
my own method of doing things. 1
would rather debate it outside Parlia-
ment. I would like to gather opinion
on these things outside Parliament
and when I find that the time has
come that an amendment to the Con-
stitution should be moved then only
I would move it here. I am not in
the habit of rushing through any
legislation. I spoke about it the other
day also. It is very wrong to rush
through legislation in haste. The pur-
pose which Mr Bhupesh Gupta has
in mind is very clearly indicated in
his speech itself. Now, I will lead
out what he had to say.

[ RAJYA SABHA ]
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Surt BHUPESH GUPTA: I remem-
ber it.

Sart M. P. BHARGAVA: 1 will
quote what you have said, in your
own words, from your own mouth.

Sart BHUPESH GUPTA: That is
all right.

Surr M. P, BHARGAVA:
said:—

You

“The fight for principles 1s a
continuous process and it must go
on. There is no end to that fight.
Maybe today we are wrong, maybe
today you are right but how will
it be determined wunless there is
debate and discussion, unless there
is controversy, wunless contrary
points of view are placed before
the nation and we go back to the
nation to seek their wisdom, judg-
ment and experience in order to
arrive at a correct democratic solu-
tion of the problem facing us?”

May I ask Mr. Bhupesh Gupta
where he has gone before the nation?

Surt BHUPESH GUPTA: May I
tell the hon. Member that at the time
of the general elections and earlier
we went to the people and included
in our manifesto similar demands.
This was done by other Opposition
Parties also, not exactly in these
terms, but in the spirit. And we got
a tremendous amount of response
from the public when we spoke of
reduction of salaries in high places,
the independence of the judiciary and
also measures for establishing the
supremacy of Parliament, Therefore,
we took the wisdom of the people
into account and here we are.

Sert M. P. BHARGAVA: Well, the
argument put forward by Mr. Bhupesh
Gupta does not convince me. If you
speak before a crowd and put for-
ward youyr proposition, you do not
know what effect you are creating
actually. It is only you who think
that you have created the effect and
that the people are with you. Have
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any bodies? Has there been any mass
opinion being taken by anybody?
Have there been any demands for
changes in these articles? From
where has he got the idea, I would
like to know from him, that the neces-
sity has come that these articles of
the Constitution should be changed?
Has he any documentary proof with
him?

Surr BHUPESH GUPTA: One is
by the Law Commission.

Surr M. P. BHARGAVA: 1 will
come to the Law Commission also.
Just bear with me. I am just dealing
with your intention only. I fail to
understand from where he got that
opinion. Then, he goes on to say:—

“That is why I have placed before
you the question of the supremacy
of Parliament.”

Here again may I respectfully ask
Mr. Bhupesh Gupta, who raised this
question about the supremacy of
Parliament? Has there been any
doubt on any single occasion when
the supremacy of Parliament was not
brought into force?

Suri BHUPESH GUPTA: May I
respectfully observe that when that
speech was made in the Law Institute
in Delhi in September, 1960, a num-
ber of articles were written about the
supremacy of Parliament some ques-
tioning it directly and indirectly, and
others upholding it? Eminent men in
public life had to make pronounce-
ments on the subject and I am sure
the hon. Member who reads many
things would be aware of the simple
development.

Surr M. P. BHARGAVA: Well, 1
am not quite in agreement with what
Mr. Bhupesh Gupta has said. The
President was invited to the Law
Institute to give his views and he put
forward a certain proposition which
he felt should be considered by the
people of India. Now, that is all.

838RS—4,
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After that, as Mr. Bhupesh Gupta
says, there were some letters to the
editor in the papers, some siding this
view and some siding that view. Then,
there were pronouncements by other
leaders. Mr. Munshi came out with
a very long statement. Rajaji had
also an opportunity to express some

views. And there were all kinds of
views, sometimes diametrically
opposed to each other. Does it take

you anywhere towards a decision? I
express a view. You express a view.
I cannot convince you and you can-
not convince me., Then, what is to be
done? The forum is not Parliament.
Let us debate it outside. Let us come
to a decision. When I have convinced
you or when you have convinceq me,
then we can come to Parliament and
take the time of the House. Other-
wise, it is, in my humble opinion, a
wastage of the time of Parliament by
bringing forward such measures
before the House unless they are
mature enough. Then, he says:—

“The supremacy of Parliament
has to be maintained in the Con-
stitution, in the House, in the Lobby,
outside the House . .. .. ”

Now, it has to be maintained in the
House. Shall I put one question to
Mr. Bhupesh Gupta? Where was it
in doubt, the supremacy of Parlia-~
ment, inside the House at any time?
Can he cite a single’ occasion?

Surt BHUPESH GUPTA: Yes, if
you will kindly refer to the Constitu-
tion of India, you will find that the
President features there when we
describe the President as the Presi-
dent and the two Houses of Parlia-
ment; and the President himself went
to the Law Institute in order to make
out that he did not understand the
supremacy of Parliament as some
others would understand it. In any
event he was in doubt about it. If
that is so, are we not involved in this
matter? Here the President is a cons-
tituent of Parliament. He was him-
self in doubt to say the least, and
should we not in that case discuss
and set the controversy at rest?
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Tue VICE-CHAIRMAN (Smrr M.
Govinpa Renpy): It was a thoroughly
academic discussion.

Sar; BHUPESH GUPTA: No.

Smrr M. P. BHARGAVA: Mr.
Govinda Reddy and myself have the
privilege of presiding over this House
sometimes, and suppose we make
some pronouncement here, that can-
not be taken outside that that is the
view of the Chair. That is a parti-
cular occasion in which we in a cer-
tain capacity said . . .

Sermi BHUPESH GUPTA: When
you are in the Chair, you only give
rulings against me.

Surr M. P. BHARGAVA: As the
occasion demands, sometimes there are
rulings in favour of you also. So, the
President is not speaking every time
in the capacity of President only. The
Prime Minister does not always speak
in the capacity of Prime Minister also.
They are individuals also, they are
private individuals also. The Presi-
dent Dr. Rajendra Prasad was Dr.
Rajendra Prasad also, and the Prime
Minister is Pandit Jawaharlal Nehru
also. So, in their capacity as Dr.
Rajendra Prasad and Pandit Jawa-
harlal Nehru they have every right to
express their views, ang they are not
binding on the Government.

Sart  BHUPESH GUPTA: Yet, in
that Law Institute the President was
also welcomed as the President of
India before he made his speech, and
the vote of thanks that was given was
also extended to him as President of
India. Individual capacity came no-
where in the picture. .

Surt M. P. BHARGAVA: Well, I
am not very sure about that and I
will have to check that up

Surr BHUPESH GUPTA: Kindly do
it.

Surr M. P. BHARGAVA: “Then the
supremacy of Parliament has to be
maintained in the lobby.” From House
he goes to the lobby.

[ RAJYA SABHA]
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surr BHUPESH GUPTA: The very
next step.

Surt M. P. BHARGAVA: That is
what T say, that you are moving out
and out, from the lobby to outside the
House.

Surr BHUPESH GUPTA: That
comes at 5 o'clock.

Surt M. P. BHARGAVA: I am just
requesting you that you should have
reversed the process, first outside,
then in the lobby, and then in the
House.

Surt BHUPESH GUPTA: That is
how I have come. First Law Insti-
tute, then in the lobby when I gave
the motion, and now in the House.

Surr M. P. BHARGAVA: You might
say anything, but the words are
speaking for themselves: first in the
House, then in the lobby and then out-
side.

Then, “in our public life, in the
fields and factories we must not keep
any loopholes in the Constitution"—
as if there are plenty of loopholes with
which Mr. Bhupesh Gupta has to deal
with—“whereby some malevolent
force of counter-revolution might rear
its head and seek to subvert the
Constitution, do away with the super-
macy of Parliament and instal in its
place a regime of arbitrariness and
authotitarianism.” This is his fear
and, if T may very mildly put it, this
fear can come from his Party alone
and from nobody else.

Surr BHUPESH GUPTA: Therefore
accept it.

Surr M. P, BHARGAVA: That is
where it stands. Now we do not want
such things. There is a warning also.
“We want to mould the thinking of
the nation, to direct the thoughts of
the nation along the lines on which
parliamentary institutions shall pro-
sper and progress, That is why we
say, make it obligatory on the part
of the President to respect the advice
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of the Council of Ministers, place
him under the mandate of the nation.”
I will not read any further from the
speech because I have made clear
what are his intentions in bringing
these amendments.

Now, let us examine the various
amendments. His clause 2 says:—

“In article 74 of the Constitution,
after clause (2), the following ciause
shall be inserted, namely:—

‘(8) All such advice shall be
binding on the President unless
each House of Parliament by a
motion passed by a majority of
the total membership of the House
and by a majority of not less than
two-~thirds of the members of that
House present and voting, re-
quests the President to disregard
the advice™

Before I comment on this, I would
like to read article 74 as it stands to-
day, and how it will be inconsistent
with article 74 of the Constitution if
Mr., Bhupesh Gupta’s amendment is
accepted. Article 74 rgadsz—

*(1) There shall be a Council of
Ministers with the Prime Minister
at the head to aid and advice the
President in the exercise of his
functions.

(2) The question whether any,
and if so what, aavice was tendered
by Ministers to the President shall
not be inquired into in any court.’

Mr. Bhupesh Gupta will probably
agree with me that this is very
essential, the second part, if the Gov-
ernment has to function from day to
day. If the secrecy of the Cabinet, if
the secrecy of what transpires bet-
ween the Ministers and the President
cannot be kept it will be impossible
for Government to function from day
to day. .

SHRT A. D. MANI: Papers publish it.

Surr M. P. BHARGAVA: That is a
different thing, We can debate it
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outside. I am only dealing with Mr.
Bhupesh Gupta’s amendments. If Mr.
Bhupesh Gupta’s amendment is ac-
cepted, what does it come to? The
Prime Minister decides in his Cabinet
something and goes to the President
and says: This is our view and this
is what we would like you té do. The
President does not agree to this ree
quest andg he differs. The provision
sought to be made by Mr. Bhupesh
Gupta is that in that case the matter
should be brought to Parliament be-
fore 750 Members, 500 there and 250
here, and discussed as to what advice
was given by the Ministers to the
President, how the President reacted
to it, and so on; he wants the whole
thing to be debated here. Then it
immediately becomes a matter for law
courts also.

Surr BHUPESH GUPTA: Why?

Surr M. P. BHARGAVA: Because
anybody is free to go to the law court
after the whole thing is made public.
Where is the secrecy about it? The
whole thing is made publie, what the
President said, what the Prime Minis-
ter said, what was the advice, on what
ground it was rejected. and so on, We
debate the whole thing here. The
whole thing becomes absolutely public.
Then if the court could play with the
everyday working of Government, this
brovision under articie 74(2) will be-
come infructuous, because there we
have said: “The question whether any,
and if so what, advice was tendered
by the Ministers to the President shall
not be inquired into in any court.”
That we will have to remove if Mr.
Bhupesh Gupta’s amendment is to be
accepted. I am just showing how in-
consistent is his stand.

Surt BHUPESH GUPTA: What can
You do? |

Surr M. P, BHARGAVA: What we
can do lis a different matter. I am
only taking your stand in the various
brovisions of this Bill. So, that is
What it comes to. Now, if Mr. Bhupesh
Gupta’s amendment is to be accepted,
there is another very fundamental
thing which arises. And that is, Mr.
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Bhupesh Gupta has confidence neither
in the President nor in the Prime
Minister. And the President is the
elected head of the State and  the
Prime Minister is the chief executive
of the State. And if every day we
show a sense of no confidence in their
discretion and want 1o dictate to them
that the advice of the cabinet has to
be obeyed by the President and that
in case of differences they have to
rush to Parliament, I clearly see that
Mr. Bhupesh Gupta is showing com-
plete lack of confidence in the discre-
tion of the President and the Prime
Minister, and tiat s @ very serioas
thing for any couniry. No country
can function if every day there is lack
of confidence in the discretion of the
two highest dignitaries,

Surt BHUPESH GUPTA: Where is
lack of confidence?

SHrr M. P. BHARGAVA.: Therefore
1 strongly oppose amendment number
one of Mr. Bhupesh Gupta. It is
unnecessary, it is irrclevant and it is,
if I may be allowed to say so, mis-
chievous. Therefore, I will beg of the
House to throw out amendment num-
ber one of Mr. Bhupesh Gupta.

Now, I come to amendment number
two. There, he says:—

“To clause (1) of article 123 of
the Constitution, the following pro-
viso shall be added, namely:—

‘Provided that no such Ordinance
shall be promulgated to declare
illegal any strike of the workers
or of the civil employees or of any
other section of the working peo-

ple.’ ”

Now, what ig article 123? Let us
examine that. Article 123 reads:-—

“(1) If at any time, except when
both Houses of Parliament{ are in
session, the President is satisfied that
circumstanceg exist which render it
necessary for him to take immediate
action, he may promulgate such
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Ordinances as the circumstances

appear to him to require.

(2) An Ordinance promulgated
under the article shall have the
same force and effect as an Act of
Parliament, but every such Ordi-
nance—

.

(a) shall be laid before both
Houses of Parliament and shall
cease to operate at the expiration
of six weeks from the reassembly
of Parliament, or if before the ex-
piration of that period resolutions
disapproving it are passed by both
Houses, upon the passing of the
second of those resolutions; and

(b) may be withdrawn at any
time by the President.”

And then Explanation is given,

“Explanation.—Where the Houses
of Parliament are summoned to reas-
semble on different dates, the period
of six weeks shall be reckoned from
the later of those dateg for the pur-
poses of this clause.

(3) If and so far as an Ordinance
under this article makes any provi-
sion which Parliament would not
under this Constitution be compe-
tent to enact it shall be void.”

Thig is what is said in article 123.
Now, the provisiong of the Constitution
are not made for any particular occa-
sion. They should be such provisions
as will cover all cases of exigencies.
Now, if Mr. Bhupesh Gupta’s provi-
sion is incorporated—I put one case be-
fore the House—it will be seen how
lifficult it will be to function. Sup-
pose a strike notice is given by the
workers and they take upon their
heads to be mischievous also and they
tamper with the lines of communica-
tion. The railway lines are disrupted,
the means of communication are dis-
rupted. And now, according to what
Mr, Bhupesh Gupta desires, if any
ordinance has to be passed by the
President, he has no power, He is
sitting helpless, He cannot pass any
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ordinance unless Parliament comes to
hig rescue and gives him a mandate.
And such, and such

Surt BHUPESH GUPTA: Why?

Surt M. P. BHARGAVA: Please
listen to me first and then you can
comment.

o

Now, Members of Parliament are
scattered all over the country to the
east, to the west, to the south ang to
the north, everywhere. Suppose
there are no means of communication
from the South to Delhi, from Bengal
to Delhi or from Gujarat to Delhi and
suppose the Members cannot assemble
and Parliament cannot be in session,
What is to be done? The workers
have given notice of a strike. What is
to be done? Let Mr, Bhupesh Gupta
now answer me.

Suarr BHUPESH GUPTA: Yes. It is
a simple thing. Either we are going to
settle it by conciliation or by arbitra-
tion. The ordinary law, every law,
provides you with ample powers to
deal with a situation of this nature. In
many cases where there is a strike or
a strike notice is given this is done, It
is very rare that the President is cal-
led upon to issue an ordinance to deal
with a strike situation. It is done by
the Labour Department of the Gov-
ernment by settling the matter by con-
ciliation or arbitration or by other
proceedings according to the ordinary
law,

SHrr M, P. BHARGAVA: Yes. On
the one side, in the instance that I
have cited, I have said that the wor-
kers have become mischievous and they
tamper with the means of communica-
tion. Do we expect the workers to be
in that mood to have arbitration at
that time? And they want to disrupt
the communications, want to bring the
country into a chaos and Mr. Bhupesh
Gupta says, “You go to them for arbi-
tration.,” Is that the time for arbitra-
tion when the workers are mischie-

voug?.
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Tue VICE-CHAIRMAN (SHrt M.
Govinpa ReEppY): And who is to ar-
range that?

SHr1 M. P. BHARGAVA: And who
is to arrange for arbitration? Who
will listen to what you say? Sense has
gone at that time the workers are in
a frenzy, they are in no mood to listen
to you. Then, what is to be done?

Surt BHUPESH GUPTA: Very well,
On one occasion an ordinance was is-
sued. The dispute between the Gov-
ernment of India and the Central Gov-
ernment employees was pending for
a long time. There was ample time
for the Government to settle the dis-
pute or to deal with it in any other
manner than in which it was ultimately
dealt with by the issuance of an ordi-
nance,

Surr M. P. BHARGAVA: Well pro-
bably, Mr. Bhupesh Gupta has forgot-
ten what I said g little while ago. I
have conclusively shown that the re-
solution passed by the C. P. I. on the
demands of the workers and then the
notice issued to the Government were
almost the same. It was an impossible
situation and the President had to deal
with it. “ .

Sur1 BHUPESH GUPTA: The
C. P. I. did not pass any resolution, It
was the resolution of the Central
Government employees that was pas-
sed and after that, many organisations
supported that.

Surt M. P. BHARGAVA: That was
passed primarily by whom?

Surr BHUPESH GUPTA: By the
Central Government employees.

Surr M. P, BHARGAVA: By unions
controlled by whom? Who were the
leaders there?

Surt BHUPESH GUPTA: Unions
controlled by the workers employees.

SHrRr M. P. BHARGAVA: T will re-
quest you to refresh your memory to
what I said in the debate on the strike
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question and then you will know the

position.

Suprr BHUPESH GUPTA: Certainly.
I would very much like to refresh my
memory. It is very refreshing to hear
what you say. You know very well
how the strike came about.

Sur1 SHEEL BHADRA YAJEE: It
is just like . . .

Tue VICE-CHAIRMAN (Surr M.
Govinpa REppY): The hon. Member
has yielded.

Sert M, P, BHARGAVA: So, that
wag the position. And what was ac-
tually the motive of the strike? They
wanted to bring disorder in the coun-
try, complete chaos, complete stand-
still, stop all progress in any sphere.
That was the object of the strike. And
if the President issued an ordinance,
it was perfectly justified, it was noth-
ing wrong. And that action has been
amply proved correct by the happen-
ings in the two Houses thereafter,

Surr BHUPESH GUPTA: The
Second Pay Commission has justified

is.

Tug VICE-CHAIRMAN (Sart M.
Govinpa REDDY): Please proceed, Mr.
Bhargava. He has the right of reply.

Surl BHUPESH GUPTA: In the case
of the workers and the em-

ployees

SHrr M. P, BHARGAVA: So, that is
as far as the ordinance-making power
of the President is concerned. I am
firmly of the view that the present
provisions are absolutely correct and
there is no room for the proviso sought
to be inserted by Mr. Bhupesh Gupta.

LR

Therefore 1 will again request the
House to throw out amendment No. 3
suggested by Shri Bhupesh Gupta in
his Bill,

Now coming to Bill clause 4 about
the Judges he says:—
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“In clause (2) of article 124 of
the Constitution, before the first pro-
viso, the following proviscs shall be
inserted namely:—

“Provided that no advice from the
Council of Ministers shall be called
for, or otherwise entertained, by the
President in the matter of such ap-
pointment:

Provided further that in the event
ot any conflict of views between the
President and the Judges, or where
the Judges so consulted cannot agree
amongst themselves, all the names
for appointment under consideration
shall be referred to the Houses of
Parliament for opinion, before arriv-
g at a final decision:”.

This is what he wants 1o be added,
and now let us see what is in the
Constitution article itself and whether

any modification is necessary. Now
article 124 reads:—
“(1) There shall be a Supreme

Court of India consisting of a Chief
Justice of India and, until Parlia-
ment by law prescribes a larger
number, of not more than seven
other Judges.

(2) Every Judge of the Supreme
Court shall be appointed by the Pre-
sident by warrant under his hand
and seal after consultation with such
of the Judges of the Supreme Court
and of the High Courts in the States
as the President may deem neces-
sary for the purpose and shall hold
office until he attaing the age of
sixty-five years:

Provided that in the case of ap-
pointment of a Judge other than the
Chief Justice, the Chief Justice of
India shall always be consulted:

Provideq further that—
(a) a Judge may, writing under

his hand addressed to the Pre-
sident, resign hig office;
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(b) a Judge may he removed
from his office in the manner pro-
vided in clause (4).”

Now what Mr. Bhupesh Gupta wants
is already provided in the Constitution.
The President has to consult the Chief
Justice of India in the case of the ap-
pointment of Judges of the Supreme
Court and the Governor has to con-
sult the Chief Justice of the High
Court in the case of appointment of
Judges of the High Court. Now this
has to be done through some medium,
and the medium provided for is the
Government in both cases, the Cabinet
in the State or the Cabinet in the
Centre. What quarrel can he have
with that? 1 see no reason why there
should be any departure from the pre-
sent Constitution and if, as he cited,
there have been some appoiniments
which he did not like, well, there could
be an error here or an errcr there, But
that does not mean that for an error
here or an error there the Constitu-
tional provisions should be revised; I
see no justification in that. I myself
was not very much gsatisfied with one
or two appointments and I had pointed
it out when I moved the consideration
of the Fourteenth Report of the Law
Commission. I might take the House
into confidence and say that the then
Home Minister called me and explain-
ed to me the various reasons, and I
was perfectly satisfied. And it is just
possible that Mr, Bhupesh Gupta
might also be having some sort of
doubts for want of clarification or for
want of explanation from the side of
the Government. That does not mean
that we should change the Constitu-
tion, because Mr, Bhargava or Mr.
Bhupesh Gupta has some doubts about
the appointment of certain Judges.
That obviously cannot be provided for
in the Constitution. There is the forum;
if you have any doubts about any ap-
r sintment. you are welcome to g5 to
Home Minister; you are welcome
wtact the Chief Minister of the
soncerned and bring those things

.aeir notice. The Legislature is
there to see that nothing wrong is
done regarding the appointment ?f
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Judges. The Parliament is here to see
that nothing wrong goes as far as the
appointment of the Supreme Court
Judges is concerned. But we cannot
obviously make a provision like what
Mr. Bhupesh Gupta wants, namely dis-
cuss the merits and demerits of every
Judge to be appointed in the two
Houses.

Surr BHUPESH GUPTA: No, no; I
never said,

Surr M, P. BHARGAVA: If there is
difference of opinion between the
Governor and the Chief Minister, the
forum suggested by you is the Legis-
lature. If there is difference of opinion
between the President and the Chief
Justice of India, the forum provided is
Parliament. Is it practical, is it {eas-
ble? You want things to be brought
into the Constitution which are im-
sract.cable, which cannot be . ., .

Surr BHUPESH GUPTA: According
to you there are no differences; that is
what you said; at least you made out
that there is no difference of opinion
in this matter between those who ad-
vise and the President or the Gover-
nor in the case of States, I suppose,
therefore, very few cases, if at all,
will come here to be discussed and de-
bated upon by Parliament or the State

Assembly.

Serr M, P. BHARGAVA: Mr. Bhu-
pesh Gupta, I am against even one
case coming here and I have said ear-
lier how its coming here is injurious.
We will not get any self-respecting
man to offer himself for appointment
to the Judgeship of the Supreme Court
or the High Court if he knows that his
merits and demerits, his qualifications
and disqualifications will be discussed
in the two Houses of Parliament.

Srrr BHUPESH GUPTA: No.

SHrR1 M. P. BHARGAVA: No Judge
will come forward,

Sart BHUPESH GUPTA: Why do
you take that way?
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because the human mentality is such.

Surr BHUPESH GUPTA: Human
mentality may be like this also. Sup-
pose a person who has offered himself
to be appointed as a Judge finds that
a difference has arisery between the
Government and the President with
the result that the matter may come
up before Parliament, he can say then;
“I do not want to offer myself any
more; I am out of the picture.”

Suerr M. P. BHARGAVA: Then whom
will you appoint? Third-rate people?
By our amendment you want that right
type of Judges should be appointed.

Suart BHUPESH GUPTA: Yes.

Ser1 M. P. BHARGAVA: That is
the object with which you want this
to be brought, but that very object is
not granted to you by the method you
wish to follow.

Sert BHUPESH GUPTA: My me-
thod ensures it, because the Chief
Justices only will be consulted. They
will apply their mind from the judi-
cial point of view without any extra-
neous consideration whatsoever and
the advice they will be giving will be
competent, instructive and informed
advice and we take it that in such a
situation a reasonable man, a more
reasonable man who may be the Presi-
dent will generally go by that advice.

Surr M. P. BHARGAVA: Well, as
far as the present system of appoint-
ing Judges is concerned, I am afraid
your suggestion will not work, If you
have some other system in mind, elec-
tion of Judges, that is a different thing.
If it is election of Judges, then they can
be debated outside, their merits and
demerits, and it happens in certain
countries where there are elected
Supreme Court Judges, But here we
follow a certain procedure which is not
election; it is selection on the recom-
mendation of the Chief Justice of
India or the Chief Justice of the High
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Court, and if we wish to follow that
procedure, I do not think the proposi~
tion is a workable proposition.
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Now clause 5 deals with the same
subject, about the Governor of a State
and that I have dealt with.

Lastly, coming to the sixth clause
about emoluments, well, there may be
much in what Mr. Bhupesh Gupta has
said about the emoluments. But there
are several considerations in fixing the
emoluments of various posts. You
cannot go by sentiment in these cases;
you cannot simply say that if the pub-
lic wantg that you should live on 500
rupees you are bound to live on 500
rupees. It will be an absolutely un-
workable proposition, Can Mr. Bhu-
pesh Gupta say with confidence that
what he recommends for a Governor—
750 rupees—is sufficient? Is it human-
nly possible for a Governor to live on
750 rupees these days? Is it possible?
If it is possible, if you can say, “yes”,
then I will have nothing to say.

Surr BHUPESH GUPTA: Yes, per-
sonally I think so and this side, if you
want to see, will do with it. Anyway,
if you think that it is too little, you
can increase it, make it Rs. 1,500, But
do not make it Rs, 5,500. Now you
can debate, I agree. The Governor
has his residence in Raj Bhavan and
has various other amenities,

TaE VICE-CHAIRMAN
GovinpA RepDpY): 'The hon.
hag not yielded.

(Serr M.
Member

Surr M. P. BHARGAVA: As far as
that question is concerned, you know,
Mr. Bhupesh Gupta, that our earlier
President, Dr. Rajendra Prasad, was
never drawing the full pay.

Sart BHUPESH GUPTA: 1
that.

Sart M. P. BHARGAVA: And so
many of the Governors are not draw-
ing their full pay. -

Surt BHUPESH GUPTA: About
that I am not sure,

know
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Surt M. P. BHARGAVA: So we
should leave it to the good sensa of
the holders of these high offices to
offer such cuts as they themselves
think fit. We cannot bind these things
in a Constitution that the Governor
snall be paid this and that only.
That is not a workable proposition
and I again request him to give a
second thought whether the proposi-
tion which he hag placed in the clause
is a feasible one.

Thank you.

Surr K. V. RAGHUNATHA REDDY
(Andhra Pradesh): Mr. Vice-Chair-
man, before I deal with the various
clauses of the Bill let me first of all
dispel the impression that might have
been formed by one of the statements
made by my friend, Mr. Mani. In refer-
ence to the various appeintments made
to the judiciary, Mr, Mani has refer-
red to one or tweo appointments, and
in that context he hag referred to the
State of Andhra Pradesh where a
particular Judge of the High Court
has been appointed. 1 am afraid, Mr.
Vice-Chairman, the facts regarding
that matter have nol been correctly
told, or at least understood, by Mr.
Mani. The person concerned was not
continuing as a Minister. He is an
active lawyer though incidentally he
might have been a politician. He is
known for his integrity, talent and
capacity as a lawyer, and one must
feel grateful if such persons accept
appointments ag Judges. I hope the
unfortunate impression, if it had been
created, would be dispelled.

Mr. Vice-Chairman, in connection
with this controversy I may mention
that T am one of thnse persons who
feel that the present context of con-
ditions in the country is not suitable
/‘4 the purpose of discussing a Cans-
; ttion  (Amendment) Bill which

~1ld be given necessary thought in

2ry calm atmosphere and the de-
mocratic norms, which are held very
high in our mind, should be the guid-
ing principles. At the present moment
when the ver% democratic ideals are
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being attacked and obstructed from
outside, it may perhaps be not possi-
ble to consider these matters in a very
detached and calm atmosphere. For
that purpose I should have liked if
this Bill had been postponed or with-
drawn from discussion,

Sir, under article 53 of the Consti-
tution the President is the executive
head of the State, and under article 74
the Prime Minister is appointed and
the Counci] of Ministers is appointed
on the advice of the Prime Minister.
In defining the relationship between
the President and the Prime Minister
and the Council of Ministers, the words
used are, “to aid and advise”, I have
been of the opinion, having listened
to Mr. Pathak and Mr. Sapru, who is
an hon. Member of this House, and
having read some of the commentaries
about the British Constitution, that
the position occupied by the President
or the British monarch is more or less
the same. It has been the opinion
expressed by various jurists not only
in this country but outside also. If I
had not listened to the speeches of
Mr. Santhanam and Mr. Sinha, I could
have, without the least hesitation,
said that probably the amendment pro-
posed by Mr. Bhupesh Gupta wag un-
called for. But having listened to
these two speeches, irrespective of
the merits to be considered, there
seems to be some controversy or at
least some difference of opinion in
interpreting a particular statute,

It has been even told that once a
statute is passed by Parliament or a
Legislature and it is placed in the
hands of the lawyers who are to in-
terpret it before courts, the intention
of the statute, the purpose with which
it is passed is completely forgotten,
and in relation to interpretation you
find something else interpreted and
decided by the courts, other than what
has been sought to be passed by Par-
liament or a Legislature. And being
a clever lawyer—and Mr. Sinha is
one of the clever lawyers—he has
given an interpretation in relation to
the prerogative of the President or
the Crown or the Head of the State
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and the powers that would exist in re-
lation to the President. Therefore,
the concept ig divided into preroga-
tives on the one side and the powers
on the other side. When once wea
take into consideration the question
of prerogatives, the prerogatives are
not deflned under the Constitution.
'The prerogatives come into existence
on'y under a convention but not under
the Constitutional powers that have
been so far defined.

Ag far agg the Constitutional power
is concerned, I am one of those, Sir,
who believe that as far as the articles
of the Constitution and their inter-
pretations are concerned, the position
of the President of India cannot be
other than the position of the British
meonarch, 1in England. Therefore the
opinion of the Council of Ministers is
binding on the President as it is bind-
ing on the monarch of England.

Coming to the question of legal in-
terpretation, two views have been
definitely expressed as to how articles
52 and 74 have to be interpreted. One
view is that the position of the Presi-
dent cannot be considered apart from
the position of a monarch in England
The other view is that there is a dif-
ference between Drerogatives and
powers  Therefore, the prerogatives
under certain conditions are different
and, therefore they will have to be
taken into consideration,

Certain very concrete illustrations
have been cited by a number of speak-
ers who have spoken on the subject
Mr Santhanam and Mr. Mani  had
given very concrete jillustrations Sup-
pose, after the general elections Par-
liament assembles, then the President
15 to call somebody from the parties
to form the Government In clear
casas where parties have got absolute
majority, probably it leaves no doubt
But in cases where sometimes—ag used
to hoppen in the French Parliament:
you must be knowing—the parties are
so delicately balanced that the Presi-
dent is not in a position to make out
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which party has the majority, there
woulg always be members going from
one side to the other, changing the for-
tunes of the parties to which they
belong. In such cases what is the role
of the President? Ig the President to
call somebody within his discretion or
leave the matter to Parliament itself?
The convention so far known to the
Constitutional democracy is that the
President or the Governor, by their
own subjective opinion on objective
considerations, if they came to an
opinion that a particular party had
got majority, used to call the leader
of that party and ask him to form the
Government subject to approval by
Parliament later on. If the party has
a majority, the Government would go
on, otherwise the Government would
fall.
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Again they have raised certain
questions about emergency, when there
is, what 1is called, Constitutional
vacuum in relation to the executive,
whether in such caseg the President
is to act or not. All these, no doubt,
are highly debateable points. But nor-
mally speaking, as far as the interpre-
tation of the Censtitutinn is concern-
ed, it is one of the attributes of law
that there must be a certaintv n in-
terpretation If Mr. Bhupesh Gupta
has raised the guestion of certainty of
interpretation, T am one with him But
if he has raised the question of in-
terpretation in a different way, where
it gives some other interpretation, I
am not one with him Tf h~ -av - that
a particular article, for the purpose of
certainty and clarity, will have to be
drafted or framed in a particrler wav,
I will certainly support his amend-
ment  But if a different interpreta-
tion is sought to be given, I am not
one with him bheeanuse the int~rpret-.-
tion of the statutes in relation to the
Constitutional history, whirh we have
inherited from Anglo-Saxon iurispru-
dence, would certainlv help us to in-
terpret the statutes in a  particular
wav  Now 1 leave the question of
article 123 which deals with the emer-
gency provisions because #hic mav nof
be the prover time to discusq it
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The third 15 the question of appoint-
ment of High Court Judges. When
we deal with this question, one 1s
struck with a certain amount of gad-
ness whep one reads the repors pre-
pared by the Law Commission dezal-
ing with the appomntment of Judges.
The rule of law 1s one of the heritagcs
both of Indian culture and Anglo-
Saxon jurisprudence and there 1s no
doubt that having taken an oath unde:
the Constitution, having expressed our
belief in paruamentary democracy,
we believe that the rule of law mus.
be supreme. Now when the rulg of
law 1s to be supreme, the rule of iaw
is not made a mere abstract thing
The parliament, under the Constitu-
tion, has got power to make [aws
How is the law to be interpreted and
how is 1t to be enforced? It 158 a
matter for the judiciary to interpret
the laws and it is for the executive
to enfrrce the law. The executive
and tha judiciary are the two lumbs
of the same process of parliamentary
democracy in which the judiciary 1s
left with the purpose of interpretation
When once we come to interpretation
we need judges of a very high stand-
ard who will not only be impartial,
who w1l be able to understand laws,
but also who will be able to under-
stand the social processes, the psycho-
logical needs and economic or social ob-
jectives for which this country stands
In this context again referring to Mr
Mani's argument, I must say that if a
person who had been a politician is
appointed to a Bench of the High
Court, 1t is certainly not a wrong pro-
position I consider it as a welcome
thing because he i3 one who had heen
with the people, who had understood
the people unlike many others because
it is said: ‘Justice is not a cloistered
virtue but justice is something which
the judges should understand from
the motivations, from the feelings and
from the psychological aspects ' of
human beings’ Without this proocess,
especially in criminal matters or cons-
titutional matters, a judge will not be
able to give a decision where he has

to adjudicate between the two per-
sons and bePween State and a citizen,
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where he has to keep the social ob-
jecfives of the Constitution in  las
miad for the guidance of his cwn se.f.
In such cases there i1s nothing wrong
in appolnting a polifician i{o a Bench
pruvided other qualities gre  tnere,
provided a person 1s abie, a person has
character and can deliver the gooas
But thz appomtments no doub. have
given r1se to certain public criudciems
anl ¢/smcal approacn tc the p

I' 2 pcople have startad .celi. o

if politiciang are appo nted as Judg .,
if 10cal people are appomnted as jud-
ges, they will not be able to get out
¢of the milieu or the surrounding at-
mosphere from which they have
sprung. There 15 a certain justified
criticism 1n that aspect of the problem
because Mr Datar having bzen a very
experienced lawyer, must have known
from the bar that a person, when a
leader of the bar—he may not be even
the leader of the bar—is appointed
to the Bench, there is a feeling, some-
times justified, sometimes unjustified,
that probably he might show some
favour to the people who have work-
ed with him or he might be a little
considerate in certain matters where
ce~tain aspects of local problems are
involved and this would be the feel-
mg. That 1s why 1t had been suggest-
ed that at least one-third of the jud-
ges should be transferred or should
be recruited from outside each State
[t could have been a very healthy con-
vention because if a person 1s brought
from outside, at least he will not deve-
lop any local interests, Therefore to
that extent the problem may be solv-
ed I must say in this context hav-
ing worked under the Constitution of
India for the last 10 or 12 years the
Indian judiciary had acquitted them-
selves very highly and thev have never
disappainted anybody and having re-
gard to the British system of juris-
prudence, I must pay my homage tn
th~ British judiciarv which had deve-
loped very high traditions in England
vhich we bave inh2rited. The Indian
judiciary bad proved the trust of the
neople, which the people have placed

in them and they have discharged
their duties to the best of their abi-
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Lity and to the full satisfaction of the
indian people. But here and there
there may be some disappointments.
There may be people who perhaps
should not have been appointed to
the Bench Mr. Gupta’s amendment
raises a very pertinent point. Pio-
bably having regard to the statement
made by the Law Commission 1n their
report, Shri Gupta naturally must
have felt so, because the Law Com-
mission report is based on evidence,
They have gone round the various
States, they have collected evidence.
Therefore I do not think for a moment
that the Members of the Law Com-
mission would have made any irres-
ponsible statement without proper
evidence before them. Obviously
after having studied the entire evi-
dence placed before them which they
have gathered at various places, hav-
ing interviewed judges, lawyers, poli-
ticiang ang everybody who could go
befere them and give evidence, they
had made the statement in their re-
port that in certain cases it is the
Chief Minister who appoints the jud-
ges and not the Chief Justice. In this
context I would like Mr. Gupta to con-
«ider one point of view in this matter.
I am in particular agreement with him
that the iudiciary must be absolutaly
~d any impediment in
211 be removed either in

of appnintments or in “he
sther facilities, It had al-
ways been troubling me and which
' hope Mr Gupta would be ible to
answer, that the judges are not elect-
ed judges. The judges need not worry
about putlic opinion. When once they
ar~ appoirted to the High Courts, they
ne~d not hother about public opinion.

Voo I3}

When once they are appointed to
these high posts, the Constitutional
guarantee is there and except the

question of misconduct, nothing else
can be discussed. Either the Membars
of Parliament or the Members of a
Legislature can only discuss the judg-
ments of the High Courts or the Sup-
reme Court in the same way as any
other citizen of the country has aright
to discuss, ang not beyond that. Only

~
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when the question of misconduct
comes in case of proved misconduct,
the Parliament or Members of Parlia-
ment would get a right to discusg the
same on a motion for impeachment.

Tue VICE-CHAIRMAN (Smx1r M.

Govinpa RepDY): You will have to
stop here. There are some Messages.

MESSAGES FROM THE LOK <ABHA

I. THE APPROPRIATION (RAILW\YS)
No. b B, 1962
II. Tae CoMpPANIES (AMENIMINT)

BiLL, 1962

II1. TuE ELEcTRICITY (SUPPLY) AMEND~
MENT BiLr, 1962

SECRETARY: Sir, I have to rep rt
to the House the following m s:ages
received from the Lok Sabhz, sizned
by the Secretary of the Lok Szbha:

(69

“In accordance with the pir / stons
of Rule 96 of the ERules of P oce-
dure and Conduct of Busin ss in
Lok Sabha, I am directed to :n.lose
herewith a copy of the Appropria-
tion (Railways) No. 5 Bill, 1962, as
passed by Lok Sabha at its stting
held on the 16th November, 1962.

2. The Speaker has certificd that
this Bill is a Money Bill w:thin the
meaning of article 110 of the Cons-
titution of India.”

(I

“In accordance with the provisions
of Rule 96 of the Rules of Proce-
dure and Conduct of Busiiess in
Lok Sabha I am directed to enclose
herewith a copy of the Tompanies



