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Mgr. CHAIRMAN: I am quite sure
the moment anything interesting deve-
Jops the Government will inform you.
But you should allow the negotiators
freedom to carry on their negotiations.

Suri BHUPESH GUPTA: We are
dlightly upset becauge it is being even
suggested that they are discussing a
plebigcite which has been closed a
long time ago. There cannot be any
discussion of a thing wh'ch impinges
en the status of Kashmir ag a part of
India. Do I have that assurance from
Qovernment?

Mgr. CHAIRMAN: You have gaid
what you have gaid. There ig no
statement, and I cannot call for a
statement at thig moment.

MOTION FOR ELECTION TO THE
NATIONAL FOOD AND AGRI-
CULTURE ORGANISATION LIAI-
SON COMMITTEE AND PRO-
GRAMME THEREOF,

Tae MINISTER or STATE 1IN THE
MINISTRY or FOOD anp AGRICUL-
TURE (SHRI RaM SusHAG SINGH): Sir,
I beg to move the following Motion:—

‘““That in pursuance of Resolution
No. F. 16-72/47-Policy, dated the
8th November, 1948 of the Ministry
of Agriculture (now Food and Agri-
culture) as subsequently amended,
thig House do proceeg to elect in
such manner ag the Chairman may
direct, one member from among the
Memberg of the House to be a mem-
ber of the National Food and Agri-
culture Organisation Liaison Com-
mittee.”

The question was put and the motion
was adopted.

Mr. CHAIRMAN: The following will
be the programme of election to the
National Food and Agriculture Orga-
ndgsation Ldaigon Committee:—
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N mber of Members One
to be elected.
2. Last date and time 23rd Jania
for receiving nominations. 1963. (Up to
3.00 P.M.)

3. date and time 24th Janary,
or withdrawal of 1963. (Up te
candidature 3,00 P.M.)

4. Date and time of 25th January,

election, 1963. (Between
3.00 and 4.08
P.M.)

3. Place of election. Room No. 63,
First Floor,
Parliament
Houose  New
Delhi.

6. Mectho clection. Proportional
repre entatiom
by means of the
single transfe-
rable vote.

———

THE DELHI RENT CONTROL
(AMENDMENT) BILL, 1963

Tae DEPUTY MINISTER N Tee
MINISTRY or HOME AFFAIRS (SHm
MATI MARAGATHAM CHANDRASEKHAR):
Sir, I move for leave to introduce a
Bill to amend the Delhi Rent Contrel
Act, 1958.

The question was put and the motion
was adopted,

SerimaTr MARAGATHAM CHAN-
DRASEKHAR: Sir, I introduce the
Bill.

THE LIMITATION BILL, 1962

Tae DEPUTY MINISTER m¢ TER
MINISTRY or LAW (Suer1 Breupnrn-
DRA Misra): Sir, I move: .

“That the Bill tp consolidate and
amend the law for the limitation of
suits and other proceedingg and for
purposes, connected therew'th, as
reported by the Joint Committee of
the Houses, be taken into congidera-
tion.”
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The provisions of this Bill were
discussed for a whole day on the 6th
of August, 1962 on a motion for refer-
ence of the Bill to a Joint Select
Committee and on that day also I
gopke at length on the different pro-
visions of the Bill. I do not want to
waste the time of the House by
repeating what I said on the earlier
accasion.

[vrre DReury CHAIRMAN in the Chair]

I would only remind the House in
this connection of the main recom-
mendations of the Law Commission
with regard to the articleg of the Limi-
tation Act. So far ag the articles were
concarned, their recommendations
were three-fold. Firstly, they recom-
mended that there should be a clas-
gificat'on of the articles according to
the subject-matter which principle
was accepted and incorporated in the
Bill. Their second recommendation
was that the period of limitation
should be the same as far as possible
with regard to the suits of the same
mature. That principle was also
accepted and incorporated in the Bill
Their third recommendation was that
time should run from the date of the
actual cause of action and not from
the date shown in the Act as it stands
today. This recommendation was not
accepted in the Bill for the simple
reason that to say that in a particular
guit the starting point of limitation
should be the cause of action would be
to create difficulties because cause of
action is a legal term; ‘cause of action’
means proving a bundle of facts, and
# might prove ultimately difficult for
a litigant exactly to know from what
date the cause of action accrues in a
guit. And therefore it was thought
that the present arrangement to indi-
mte in every type of suit the parti-
eular date from which the time would
e computed would be all right.

Madam, we are very grateful to the
Joint Select Committee that it consi-
dered in detail not only the provisions
of tha Act but also the provisions in
the articles and you will find that
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after a very great deal of careful
thought and deliberation, they have
made certain changeg in the recom-
mendationg themselves. First of all,
1 would refer to the changes that have
been suggested by the Joint Select
Committee. The first change is with
regard to clause 4. Clause 4 prescri-
beg that when the date of limitation
for a suit expires on a holiday, the
Suit can be filed on the next day. The
word used there in clause 4 is ‘closed’.
Doubts have been expressed whether,
if there is g part holiday in a
court, that part holiday would come
within the purview of clause 4 of the
Bill. Therefore, to remove all doubts,
a short explanation is provided which
reads—

“A court shall be deemed to be
closed on any day within the mean-
ing of this section if during any part
of its normal working hours it re-
mains closed on that day.”

Then the next important recommen-~
dation is with regard to clause 6. That
gives the right to a minor to sue; if a
person is a minor, the right will ac-
crue after he attainsg majority. Doubts
have been expresseq whether this
benefit can be given to a child in the
womb. So far as some High Courts
are concerned, the Lahore High
Court—it is an old case and that has
been followed-—has taken a technical
view and it has said that a minor here
in clause 6 does not include a child
in the womb, whereas the High Court
of Madrag has held that a minor would
include a child in the womb, because
not only for the purposes of the Hindu
Law but for the purposes of the
Workmen's Compensation Act and
Many other laws, a child in the womb
gefs benefit and there is no reason
why this benefit should not be extend-
ed so far as the provision in clause
6 is concerned. Therefora an expla-
nation has been inserted here saying—

“For the purposes of this sec-
tion, ‘minor’ includes a child in the
womb."
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[Shri Bibudhendra Misra.]

Then 1 would refer to clause 13
which contains the provision for those
cases where leave to sue or appeal as
a pauper is applied for. That is en-
tirely a new provision altogether that
has been inserted in the Bill.

Then I would come i{o clause 29. It
provides the savings part of the Bill
It originally provided that a suit
could be filed two years after the
coming into force of the Act and an
application could be filed within thirty
days after the coming intg force of
the new Act. It was felt by the
Joint Select Committee that since the
entire Limitation Act was undergoing
a radica] change it would not be fair
to put a period of two years for a suit
and a period of thirty days in the case
of an application. Therefore they
thought that the time should be ex-
tended, that it should be at least five
years in the case of a suit and it
should be at least ninety days in the
case of an application. That is the
main recommendation with regarg ¢o
the clauses.

Then coming to the articles, you will
find that they have suggested a change
in article 44 that when a suit for an
insurance claim is filed, the time will
run not only from the date of the
death of the deceased but from the
date of the denial of the insurance
claim, because it has beep found in
many cases that the period of one
year from the date of death has not
been sufficient, because a long time
elapses in  correspondence. There-
fore, the date of denial of the claim
hag been raised to three years.

Then, so far ag article 82 is concern-
ed—suit by executors, administrators
or representatives under the Indian
Fatal Accidents Act, 1855—the Joint
Select Committee has suggested that
the period of limitation should be two
Years and not One year.

So far as article 115 is concerned,
a substantial change has been made.

Madam, I would refer to article
115(a): !
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“From a sentence of death passed
by a court of session or by a High
Court in the exercise of itz original
criminal jurisdiction.”

Here the period ot limitation under
the present Act is only seven days.
The Law Commission recommended
that the period of seven days was very
short ang that it must be raised to
thirty days, and that hag been accept-
ed by the Juint Select Committee,

So far as the other recommenda-
tions of the Law Commission regard-
ing this article are concerned, they
wanted to reduce the time in each
case but the Joint Select Committee
felt that the time should not be redue-
ed and that the present provisions
which we fing in the existing Act
should be there. Therefore the Joint
Select Comrmittee have not accepted
the gther recommendations of the Law
Commission so far as article 115
concerned.

Then, Madam, sc far gs articles 132
and 133 are concerned, in the case of
a certificate of fitness to appea} to the
Supreme Court, and in the matter of
special leave to appeal in a case in-
volving death sentence, the period &
increased from thirty days to sixty
days, and in cases of revision alse
the time for application to a High
Court tor the exercise of its powers of
revision is raised to ninety days from
thirty days,

So these are the 'main recommenda-
tions of the Joint Select Committee.
Ax I have already said, Madam, the
Joint Select Committee sat for quibe
a mmmber of days and discussed some
important amendments in greater
detail in two or three sittings and they
have suggested certain changes in the
articles because of the difficulties that
some of them experienceqd as lawyers
in courts of law and also as practical
men in society. With these words,
Madam, 1 move that the Bill as repor-
ted by the Joint Committee be
considered.

The gquestion was proposed.
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Sgrt SANTOSH KUMAR BASU
{West Bengal): Madam  Deputy
Chairman, I extend my full support
to the provisions of the Bill as has
Ybeen reported on by the Joint Select
Committee, The hon. the Deputy
Minister has presented a very lucid
summary of the recommendationg of
the Select Committee, and I do not
think I can add very much to it, The
main features of the changes, which
have been suggested by the Select
Committee, have been stated in a
nutshell, if T may say so, by the hon.
the Deputy Minister. The one out-
standing change which has been in-
troduced in  this Bill, not in the
Select Committee stage but before,
when the Bill was introduceg in this
House, is that the articles in the
Schedules have been arranged on the
basis of the subjects to which they
relate. and not on the basis of the
periods of limitation and my submis-
sion is that this is a much more ra-
tional or logical system to adopt,
namely, to take up a particular sub-
ject and group all the possible kinds
of suits under thg general heading
of that subject ang lay down the
periods of limitation in respect of each
cause of action which comes under
each of these articles. Instead of this,
in the original Act of 1908 the suits
were grouped under the particular
periods of limitation which related
to them. Under that system it was
extremely difficult for anyone not
initiated in the intricacies of the law
of limitation so far as the articles are
concerned, to find out a particular
kind of suit to which a particular
period of limitation would apply. He
had got to hunt up the entire list of
three-year period suits and find out
which article applied to a particular

suit which had to be filed by a law-
yer. Now you go straight to the sub-
ject itself and find out what is the
period of limitation fixeq for the suit.
That by itself is a very reasonable
and logical improvement of the sys-
tem, which has been introduced by
the new Bill |

1061 RS—4. !
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Now, so far as the clavses are con-
cerned my friend the Deputy Minis-
ter has also indicated the changes
which have been brought about. Hav-
ing had the opportuniiy of sitting in
the Select Committee I do feel that
these changes are very necessary and
experience has shown  that such
changes are important and essential
in amending the law of limitation.
In the original Bill, as hag been point-
ed out, the periods of appeal had
been drastically reduced on the sug-
gestion of the Law Commission, but
the Committee felt that the existing
periods of limitation as applicable to
appeals, should not be reduced, as
otherwise it would create confusion
and would glso result in an abridge-
ment of the rights of aggrieved per-
song to prefer appeals against judg-
ments to which they took exception.
From, that point of view again the
Select Committee has done something
which, in my submission, is absolute-
ly right.

Then there are other changes which
have been introduced in the clauses
themselves, and I think those are
also in the right direction. After a
full and fair discussion, extending
over a mumber ©of days under the
able chairmanship, if I may say so,
of you Madam, the Select Commit-
tee arrived at certain decisions which
have been embodied in their report.

And so far as the law of limita-
tion is concerned, when we look back
to the history of this subject we find
that there was chaos and confusion
in this country on the question of
limitation for more than half a cen-
tury, for about a century., Before
1859 there were two systems of limi-
tation prevalent in this ccuniry, one
applicable to courts established by
Royal Charter in the Presidency
towns of India, namsly Calcutta,
Bombay and Madras., They adminis-
tered the English law of hmitation—
nothing to do with the laws preva-
lent in this country. For the rest of
the country, in all other courts, the

law embodied in the Regulations was
{

1
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[Shri Santosh Kumar Basu.]

the law of Iimitation in vogue. Now,
that system was done away with
shortly after 1859, and I think that
g uniform law came mto operation
in 1862, anq right from that point of
time several amendments were in-
troduced in the law of limitation un-
til in 1908 a new law came into being
incorporating all the amendments
suggested up to that time—the Indian
Limitation Act, 1808. Then came the
Civil Justice Committee 1 1924 and
they pointed out in their report seve-
ral anomalies which required cor-
rection Also Sir Tej Bahadur Sapru
pointed out certain defects All these
were taken into account from time to
time and several amendments were
passed as years went by. Later on,
thig ;5 the first time when, as a result
of the recommendation of the Law
Commission, a thoroush overhaul of
the entire law of limitution has been
attempted and a new law t¢mbodied
in a Bill, this new Bill ig before the
House with the provisions aftered in
some respects by the Joint Select
Committee. I would, therefore re-
commend to this hon, House with
great humility that this Bill ag re-
ported on by the Joint Select Com-
mitee be adopted. Thank you,

“ r
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Tee DEPUTY CHAIRMAN: Shri

Sapru, you may speak in the after-~
noon.

The House stands
2-30,

‘adjourned till

The House then adjourned
for lunch at one of the clock.
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The House reassembled after lunch |
at half-past two of the <clock, THE

Vice-CHAIRMAN (SHrR1 M. P. BHAR-
GAvA) in the Chair.

Surr P. N. SAPRU (Uttar Pradesh):
Mr. Vice-Chairman, the Bill before
us is intended to implement the Third
Report of the Law Commission on
the Indian Limitation Act with cer-
tain meodifications. It rearranges the
articles contained in the¢ First Sche-
dule in accordance with their sub-
ject-matter involved and it rationa-
lises or it seeks to rationalise the
period of limitation as far as possible,

I was a member of the Select Com-
mittee on this Bill, but for reasons of
health I could not attend any meet-
ing of the Select Committee except
the last one where I appended my
signature to it. I appended my
signature to it without having gone
through the Bill carefully at that
time. 1 could not attend to the Bill
because I was seriously ill during the
period that the Select Committee” was
doing its work,

I have gone through the Report of
the Select Committee in a cursory
manner. I cannot say that I have
devoted much time and thought to
the Report; but I have gone through
the Report in a cursory manner and
I will just point out to you one or
two features where I would have
liked the Select Committee to have
taken a slightly different view. I hope
that I shall not be doing something
which a member of the Select Com-
mittee may not do, if I indicate my
dissent from some of the recommen-
dations of the Select Committee of
which T wad' a' member and which
I could not serve.’ e

Pror. M. B. . LAL (Uttar Pradesh):
Sir, it is a constitutional question
The hon. Member was not only a
member of the Select Committee but
he has. appended his signature to the
Report without appending any
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Minute of Dissent or any note, and
he is now expressing his difference
of opinion,

SHrr P. N. SAPRU: I am not . . .

Pror. M. B. LAL: Is it constitu-
tional?

Surt NAFISUL HASAN (Uttar
Pradesh): He hag not expressej any
view yet,

Sart P, N. SAPRU: I have not ex-
pressed any opinion, My hon. friend
is too hasty.

SHrr NAFISUL BASAN: He only
sayg that the Select Committee might
have taken a different attitude.

Surt P, N. SAPRU; I will just in-
vite your attention to clause 6 of the
Bill. Regarding this clause, the
Select Committee says:

“It should be made clear that this
‘clause applies also to a child in
the womb, the age of majority
being determinable in al] cases as
provided in the Indian Majority
Act, 1875.”

Speaking with -fall respect to mmy
colleagues—I must include myself
also in the word “colleagues” be-
cause I am a party to the Report—
I find it rather hard to understand this
clause. -How are we going to com-
pute the age of the person concern-
ed? What do we know of the period
of gestation? How do we lnow when
a particular person came to the womb
of his mother? I understand the
straight line, that the age of majority
should be computed from the date
on which the person is actually born.
I know that I was born on a certain
date and that should be the date from
which my - majority should be com-
puted. That js how from & common-
sense point of view I would look at
this clduse.. T am posing a quéstion,

Surt AKBAR ALl KHAN' (Andhra
Pradesh): i Could youwt not persuade
your colleagues?



Limitation

Q135

SHrr P. N. SAPRU: 1 have already
submitted that on account of serious
illness 1 could not attend the meet-
ings of the Select Committee and
therefore I could not make my posi-
tion clear in regard to lhis clause at
the time it was being discussed by the
Select Committee. I am not criticising
the Select Committee. I am just pos-
ing a question which some of my
hon. friends who served on the Select
Committee and who took a more
continuous interest in it than 1 was
able to, might be able to answer for
us. I find it a little hard tc under-
stand how the age of majority of a
person can be computeq from the
date that he came into the womb of
his mother and not from the date on
which he was actually born, That
is my first criticism.

Serr SANTOSH KUMAR BASU:
May I point out to my hon. friend
that if he would kindly look at page
34 of the Report he would find the
reason for this change. It has been
given there. There it is stated:

-n

“The Committee thought that
provision should be made in the
‘clause protecting the rights of a

_child in the womb in respect of
limitation. The draftsman was
directeq to submit a draft to that
effect for the consideration of the

Committee”, | -

My hon. friend says that he knows
when he was born and thal he can-
not know when he was in the womb.
Well I am doubtful whether he
knew when he was born, he must
have heard it from others that he
was born on such and such a day.
The same argument would apply to
the period of gestation also..

[ a0ed l

*5mr1 AKBAR ALI KHAN: It is
difficult; except tha mother nobody
would know. f

Surt P. N. SAPRU: A cHilg may
be born six or seven months after
he came into the womb and he may

[ 21. JAN. 1963 ]
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live to a good old age, I think this
will raise a difficult guestion if you
compute the period from the time
when the person gets intg the womb
and not from the time when the per-
son is actually born.

Next I would like to invite at-
tention to clause 13, Now the Com-
mittee has put it:

“In any case where an applica-
tion for leave to sue or appeal as
a pauper has been made and re-
jected, the time during which the
applicant has been prosecuting in
good faith his application for such
leave shall be excluded . . .7

From the period of linmitation.

I think this is a very good pro-
vision., T have always feit a little un-
happy about these pauper appeals.
Some of these pauper suits are pre-
sented in good faith snd the period
during which they are being prose-
cuted shoulg be excludeq from com-
putation. In fact, the whole law re-
lating to paupers requires to be re-
vised, I think it should be made
easier for a person to sue as & pauper
than is the case at prescnt. 7

I am also in who!-hearted agree-
ment with arti-le 82 s"uch extends
tme period of limitation from one
1oar to two years vnier the Indian
Ao~ dapts A 1085 This
shonld help onr emplovees and  our
frctory workers. I am saiso in fa-
vour of the new article 115 which
increases the period of limilation for
appeals on orders of acquittal from
thirty days to sixty days. So far as
orders against acquittal are concern-
ed. T would not treat them on the
came footing a; orders convicting a
person to death, I do nol think that
orders of acquittal chould be lightly
interfered with and the period for
aopeal from an order of acquittal
might well have been - allowed to
remain as it was, namely, thirty days.

1 wholeheartedly asree with arti-
cle 130 which extends the time for
applications for leave to appeal to
the High Court as a pauper from

Thoat
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[Shri P, N. Sapru.}
thirty to sixty days and I am’ also
inclined to the view that article 131
is well conceived. It is preferable
to the original article 130. It extends
the period to ninety days instead
of thirty days in cases of revision.

I would now like to refer to article
112 of the Schedule which giveg the
Government a period of thirty years to
institute a suit on behalf of the Central
Government or any State Govern-
ment, It also gives a period of thirty
yvears, under article 111, to 3 local
authority for the posgession of any
public street or road or any part
thereof from which it has been dis-
possessed or of which it has disconti-
njued possession. It is  difficult te
justify this long period for the pur-
pose of limitation on grounds of equi-
.ty and justice. Surely, Government
shoulq be able to make up its mind
within a reasonable period as to
whether it has a proper case again-
st a person and if it has a proper case
against a person, then it should be
instituteq within a reasonable time.
Government hag more resources at
its disposal than the average citizen.
It has a huge law department to ad-
vise it, It wishes to take upon itself
work of an additional character be-
cause it thinks, all knowing as it is,
it will be able todothat work also
more properly than the legal officers
of Government at present, Why is it
not possible for this vast machinery of
Government to move more quickly?
Why is it not possible for Govern-
ment {0 be content with a shorter
period than thirty years? I do not
say that Government is not entitled
to some consideration but some con-
sideration does not mear, that it
should have thirty years. I can under-
stand a period of twelve years or so
but I cannot understand this period
of thirty years, Why is the benefit
of this period being extendeq to muni-
cipal corporations? Is it that you want
to lower the efficiency of your muni-
cipal corporations? The efficiency of
our municipal bodies is not very high

[RAJYA SABHA ]
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thirty years within which to bring a
suit, they will become less vigilant
than they should be in regard to
their rights. I think the law should
aid vigilant persons and this princi-
ple, that the lawg shoulg aid vigilant
persons, which is the basis of the law
of limitation, should apply to Gov-
ernment as also to municipal bodies. I
cannot say that I am oppcsed to this
because I am a party to the Report
of the Committee but I am extremely
doubtful ag to the wisdom of our re-
commendation so far as articleg 111
and 112 are concerned. I do hope
that the matter will be reconsidered
by our able Deputy Law Minister and
that he will he able tp accept any
amendments that may be brought
forward in regard to these two arti-
cles.

Then there comes article 44 which
says that in the case of an insurer
where a claim is denied wholly or in
part the period of limitation should
be computed from the date of such

denial, There are provisions in the
Bill for life insurance but what
about marine insurance and  other

types of insurance on which you,
Mr. Vice-Chairman, are an authority?
Why have these other types of insu-
rance been excluded from the pur-
view of this measure? “On @ policy of
insurance when the sum insured is
payable "._this is how the
article reads. This shows that the
article cnly applies to life insurance.
It has no application to marine insur-
ance or house insurance or other types
of insurance. Why is there this omis-
sion so far as other types of insurance
are concerned?

1 would now refer to articles 131
and 132 which extend the period of
thirty days prescribed for certiflcates
of fitness to appeal o the Supreme
Court or for special leave in cases
involving death sentence to sixty days.
Now, I am not exactly opposed to the
extension of the period though 1
think there is hardly a case for exten-
sion of these periods. The longer you

and it they know that they have got | extend the periods for appeal, the
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" greater is the litigation that you pro-
mote. I should have thought that
thirty days was enough for a person

to make up his mind as to whether |

he wants to prefer an appeal to the
Supreme Court or not but in any case,
since the Committee has taken the
view that the period should be sixty
days, I am not disposed to quarrel
with that view, Well, having said
all this, let me go on to say that the
Law Commission which recommended
recasting of this measure and the
Legislative Department which has
brought forward this measure have
done a good piece of work and 1 con-
gratulate them on bringing the law
of limitation up to date. We live in
a changing society, we live in a
dynamic society and it is right, it is
proper, that our laws should change
with the changing times. With these
words, I give my general support to
this measure.

C(welely)
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Sur: P, N. SAPRU: On a point of
wrder, how is this discussion on the
Jommunist bloc or on the non-align-
«d bloc relevant for the purpose of
liscussing the L.mitation Bill? What
elevance has it to the Limitation
3ill, remote or direct?
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Tue VICE-CHAIRMAN (Surt M. P,
BrArGAvA): A point of order has been.,
raised and I see no relevancy of what
you have spoken about the various
blocs, to the Limitation Bill,
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Surr P. N, SAPRU: On a point of
order, how is this discussion on the
Communist bloc or on the non-align-
ed bloc relevant for the Furpose of
discussing the Limitation Rill? What
relevance has it to the Limitation Bill,

remote or direct?
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Tae VICE-CHAIRMAN (Surt M. P.

BHARGAVA): A point of order has
been raised and I see no relevancy of

what you have spoken about the var-

jous blocs, to the Limitation Bill
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FIT H T A7 § AT o= fAwIsm
¥ g3 W ¥ g fafweaa ¥ 39
g1 WY THHT g7 I FAT FHT OFAT
1T gHTT 59 9T T AGT T Tg
W G AR F ford g &7 57 § T
®RA FLF & W4 ATF FIT FT
qaT7 & 497 i SA% GTE FAF FIAT
JT A9LF § g e 9TAT g0 9§
qTH 1 9T g1 qEF ¥ gafa ft o

J
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AT IrEar g % & 95 5wud 7w #
T AT § A § qF 9T
¢ awl sefraed o1 gufrenfs @ §
ARG ¥ ATH JITgATE | gAY
FT HYT T FIE TAAAE 9T 9gqr
&SI 57 ag q8 & | 37 A o
TR MO FIT & TLIAT A7 AR
78 7E & T AT AT F
THY T FF A GEF AR § AW
IgrgaATT § 597 a9 35 M7 fafndan
e few § & quma g fw g
T ¥ W9 AT Frowar ¥
TR § AT MEFRT F) 97 gak AW
F BT T AF 2 E 5 ag 99
TH gT9 #T A 97 faaw 7 77
TIT a1 F1 {394 FT AgraA AT v
o @F I A7E ¥ TeAr  Fq &
a0 5 grasr adl #37 wifgy zafar
# od w70 9@AT § 5 www &v
fa; a@ % 98 g% & ¢ f& =@
AT T | TH G &7 419 FL AT
TR 3 ¥ fe71 & faams g1 29
TR i & fgg « fa— s g 1 g AT
FHIT & BT 9T 31 ATE F FHAH
& & ag atq ama ¥ fod A7 A g
T, g wrearar vafva § W7 agHAr

} e

ga oy 78 &t g waw g3t
T IFATT 7 A St i #Y T
T FF AEAWTT WH T § AfFT
IFF; FOT W 3 aF g dA §
Fi{F FI07 AA; ¥ §5 g I 2 (F
T q GART U T SEHT VT FIF
AAATAT 97 HAAT GEAT AT IARC
Freet; gz g1 @ Fi & A8
wraar 4T ag 87 § 7 TITHT AGY
¢ zafen § g aF a0 =Ear §
f azr frgea & gleaq @@ &y
STl F q9E H ¢ TR F 7T HIY
AN FLT ¥ FLF T ATE fﬁ’i

-
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(=t mgw oY)
fg@ IqT FT AT AT 98 ATFT I
& TEAANT W94 AT .9 G FEdAl §
T gL G & (ad 7,9 979 FIAT |
Ta% a1z 3949 g g & a8 w9
AT wRAT § (% aondf F=40q F,
QIAEE [EIA A ¥ ST §
ag 39S FI A 4, IART FF TAT ALY
g1 f ag1 Far graT § a1 zafar § T
qre #t fafwe ®1 A1Fa1 § AU AT
% fai 71 fafuz & fHX Loo=R0-0
FRATAT FTFATZ | FRAT o 0= 0-Y
FTEIA1 2 | 39 q8 § 912 704 (a7
30 A W WIT HAA & {9471 W,
Ro I TG ql qA FI SAAT § @

AN

T FT qiaFI §F SAT&T &
Zrar =ifex wnfs ag g & o &
FE AT A & fom gy & 3@ @
¥R FAg Famagar F a7 e
FA | WA A AW qHRHT § fF
v fad 3o @ FwAR g1 faww
fearas aga sareT & ) f6 W mww
g AR A1 AF I F1E 3@ G &
FfFq ¥ o9 98 § = o Aw1 g9
FT AT § 3% fo a8 wfeq fF ogar
St g AT aE ET AFT I 9T &G
Fqq T wifwd | ¥ & gafaq sgat g
f& ag 7 94 a@ ¥ T AT ATFT
F FHTaTw Wz ge fagy saw &4
Afear g2 g 1 W I faems
QT &1 g g1 ST e mreoorret
T dv-gongl # gw FAT qr
FT TG wHEG AfHT A A TR 2
fF I AERER, ¥ WA 9T q57
T & feeat o 97 w==r @, feemad
w1 @fra feT W w0 Afear
® 1% ar aifaar <3 7% | wifE gar
GIT§ AT W AT | AT g a9
¥ g7 93 ga fear | gafe 39 3w

[RAJYA SABHA]

Bill, 1962 4154

79 & & gawT 97 0 f maR 99 W@
g T THT qIST G GHT F1 qraAr
g (& fw a<g gaodaq & q&e
FI HHA @ T AT fFg ag 99%!
AT |

& agrar b i wEE ATGEE
4 AITAGE L T FeF 4 UFG 4T
Ay g AR & difaieaw ¥ wwT ;0w
TATE | SHIAT 9B FF Aq qAF
& grarer IR F A W FE R0
Fiforr FT @I E

fad am S & FFAT ARA §
TAY FAT R F AR N § I faAm
& —

* . cause of action unless

some specific injury actually results
therefrom.”

# g g 5 w7 A B AT TET
T FET WX FE FET ATAT FY GTHA
TET AT T gL H FTH FL arl
F g ¥ A g dEar & owfE
g ar adr # § afra g oS A
TET UX U FYY § IGET HAL AT &
R AN IqY FEE IS E ) TF
qEY Y AU AT GE AT IHAT FT
g TgT =T FHEAr A g% A
F TFAT AT ATE F AHE T R F
fer & afer 5o fewr a2 o@w g1
T ¥ T S ¥ | FHT 998 § oW
FH F1% Aifas w 718 g Fa
AGT § FEAT & AT SEFT HC IAUL
qEAT 2 1 ZE TASC &7 AfE F5 war
TEr Iwar & dfed Fg g qar
grr & fowd asT THFEW gEr &
& 7g wafwd w701 g fv oot qd
AT AT w1 SAwE gHT AI)
T o ¥ 59 a7 A1AAT 98y 97 AfEd
S A qrHA AT 98 98 & F tFAT o
TO® W F AT AT WEHT FY
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& mg w fe g AR g v
at sE¥ fau ag 99 ¥ asr E AW &
AT OFAT EHFA O | TR GHTT
T FT QAN & HIK IqA qgd
¥ wH AN § STHEYF ET I
g0 fag &) uF Svig I3 T 937 I
LIFY 237 NITHT 3 Fgr U5 Trer (@ars
WY faFTaa § 1 98 21 e GAAT 47
& g @ & g v o § ag a4
oF %< @M § | g § 3afad w9
@ § fF FA qr 7L 9@ WO
grdr § | 78 O € 5 SaEr dwen
WIAET! & B FA & qF A4 FAT
t afp g § s |EW g
fo we fely ade e )OFE
qifes ar WG Ted ToWTH Y
W 96y SO g@ 9gH @1 q Th
g A oA ara A [

TR TF 7 AR fFar =0z g
A ag ag § f5 st =T fEm Ay,
T FY, BAT TGO AT B § I
BT AT ATEd FWF WL F
QU ) ST & AY 39F qHE AEHT
Ty TfgT | Al W Afa B gas
qRTeaA gL ARE 31T & A1 IS 1A=
@ g s z@Ay 5 suwr w1 @
g1 & IEHT FX gF G T AR
Ag &F 1 SHET ST TH g A
IGFT 9T F faqr § OV I TF I
ag &6 TR (A 0 SEE amETw g%
TEE R IF AY AL WIGETHAT SCEATEF
§ f5 3% o # WY qmE & SER
THER FFL FX a9 A5 %
qF ag 3ET &1 a9 JAFT IqHI 9 TF
& 5 gowr WU a® § 9 w0
e a8 § % 39 fafdas & g
IR AAERN FX AR IIHT EF
IgF! fea@ arfs a8 &F S IgH

fod  ga¥ geR A R |
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§ owiig w3ar § f& w0
1 9% (AfEnd 9 WeT ear i
WX ag zafed A &0 {5 S gzt
T AT FE IqET @eqE WA
gfard &1 g8l ag W 47
T wfedl A sew qeqs
FH A FA UF FIUT  QITRA-
AT ¥ § 9 qEE A (R aw
T | G AT A FE Ag AT & F
S UM X S $F T HT 9% 399
TFERE HT G 1T FX | 4797 | |

Surr G. S. PATHAK (Uttar Pra-
desh): Mr. Vice-Chairman, there are
two clauses to which I have serious
objections, One is clause 11, sub-
clause (2). I will read it: '

“No rule of limitation in force
in the State of Jammu ang Kash~
mir or in a foreign country shall be
a defence to a suit instituted in the
said territories on a contract en-
tered into in that State or ipn a
foreign country unlesg—

(a) the rule has extinguished
the contract.”

The objection that I am raising ia
that under the general principles of
the law of limitation, no rule of limi-
tation extinguishes any right. The
rule of limitation extinguishes re-
medies and4 not rights' unless the law
of limitation makes an express pro-
vision to the effect that if the re-
medy is lost, the right shall also be
lost, In the absence of such a pro-
vision, no right is lost, Only the re-
medy is lost. The right remains and
the right can be recognised. The
right can be the subject of a renewal
and the right can be the subject of
another transaction. Now, in this
Bill itsel? if you look at clause 27,
which corresponds to section 28 of
the present Limitation Act, a specific
provision has been made that if the
period prescribed for a suit for pos-
session expires, then the right itself
shall be extinguished. That speci-
fic provision has been ~made in recog-
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(Shri G, S. Pathak.]

nition of the rule that the remedy
alone is barred. The right is not
barred. If you want to extinguish the
right, you have got to make an
express provision, There is no pro-
vision in this Act and so far ag I am
aware—] speak subject to correc-
tion—there is no provision in the
Jammu ang Kashmir Act, which lays
down that when the time fixed for
filing a suit on the basis of a con-
tract expires, the contracl itselt shall
be extinguished, There is no such pro-
vision in this Bill. If that is so, then
this language, namely the rule has
extinguished the contract, is wholly
wrong.

{Tue Drrury CHAIRMAN in the Chair.)

This language is not warranted by
this Statute, nor is it justified by the
general principles of law which are
applicable to Limitation Acts. That
is one objection.

The other objection relates to the
Explanation appended to clause 6. 1
am reading the clause and the Expla-
nation,

“(1) Where a person entitled to
institute a suit or make an applica-
tion for the execution of a decree
is, at the time from which the
prescribed period is to be reckoned,
a minor or insane, or an idiot, he
may institute the suit or make the
application within the same period
after the disability has ceased, as
would otherwise have been allowed
from the time specifieq therefor in
the third column of the Sche-
dule”

¥Explanation—~For the purposes
of this section, ‘minor’ includes a
child in the womb.”

Now, a child in the womb bas certain
rights by a fiction of law which he
can avail of after he is born. That
is the fiction createq by the Hindu
Law and other laws also for the pur-
pose of conferring certain rights on
Individuals wiuch can be enforceable
only after the child comes into

[ RAJYA SABHA]
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existence, after the chilg ig bom' not
before that.

AN Hon. MEMBER: Suppose it is
still-born.

SErr G. S. PATHAK: Wel], it may
be still-born, it may be a daughter,
the right may belong only to a son,
and so on ang so forth, Therefore,
whether the right accrues or not
would depend upon the birth, By
fiction it may relate back to the time
ol conceptiorn only for cert2in pur-
poses, not for all purposes. There is
a difference between a right to sue
and a right upon the basis of which
a suit is instituted. These rights
which accrue since the time of con-
ception are rights upon which a right
to sue may be based. The Limitation
Act ig concerned only with rights of
suit. Rights of suit musi belong to
persons jn existence, It may be that
if some right has accrued before a
person is born, he may avai] of that
right, but he cannot file a suit until
he comes into existence, The Limi-
tation Act is concerned only with
rights of suit, ‘The Limitation Act
recognises that a right of suit exists.
Now, this explanation is or purports
to be a special definition of the word
“minor”. Whenever a special defini-
tion is given anq if it is intended that
something which is not covered by
the natural meaning of the particu-
lar word should be covered then it
is said that that word will include
such and such a thing, .and that
therefore shows that this explanation
gives a special definition of the word
“minor” by saying that for the pur-
poses of this section ‘“ninor” includes
a child in the womb. Ordinarily the
definition of “minor” is to be govern-
ed by the Majority Act. That defines
what a “minor” is, an4 that deter-
mines when a minor becomes g major.
But for the purposes of this clause
“minor” would include a child in the
womb also. Now, let us substitute
for the word “minor” the expression
“a child in the womb” It will be to
thizs effect. Where a person entitled
to institute a suit is a child in the
womb_ then he may Institute the suit
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after the disability has ceased, ete.
This presupposes that a child in the
womb could file a suit. A child in
the womb can never file a suit. A
minor can file a suit thrcugh his
guardian. Idiots and insane persons
could file a suit throngh next friend,
like a minor. But as the language
suggests or as the language
stands, a child in the womb
would be a person entitled to insti-

"tute a suit, and therefore the period

of disability would be excluded.
Now, this would be the conssquence
of this explanation remaining intact
or this explanation being allowed to
gtand. 1 understand from my friends
of the Select Committee that the
intention was to tag on the period of
minority to the period during which
the minor remained in the womb. If
that was the intention, then the langu-
age does not express that intention,
and as the clause stands, it is bound
to create difficulties of interpretation
and the intention underlying this
explanation may not be carried out
at all. 1In this connection, we must
remember that to equate a minor with
a child in the womb would not be
logical because a minor is entitled to
possess and enjoy all the rights which
any other person can enjoy, which an
adult can enjoy and which an adult
can possess, while a child in the womb
is entitled only to some rights, not
mll. If you therefore tag on the two

periods, if that is the intention of the :
framers of this clauge, then it must :

be confined by suitable language only i tive law. The law of limitation is the

to the enforcement of such rights as
mav belong to a person from the time
of the conception. It cannot apply to
all. The generality of the language
would not indicate that while every
minor has got all the rights, the child
in the womb has not got all the rights.
Therefore, if the intention is to resolve
any conflict of authority, then that
intention should be expressed through
prover Janguage, As the language
gtands, the whole position seems to
be very difficult of interpretation and
it runs contrary to the very object of
clause B, the object being that a person
is entitled to institute a suit and that
person is under a disability.

[ 21. JAN. 1963 ]
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Surr NAFISUL HASAN: Which
means that there will be no bar {o
the institution of a suit by a child in
the womb through the next friend.

Surr G. S. PATHAK: No bar as the
language stands.

Now, under the law a child in the
womb cannot file a suit even through
next friend; a minor can, an idiot can
and an insane can, and the underlying
basis of the whole section is that the
period of disability has to be exclud-
ed in cases where a person is entitled
to file a suit or institute a suit. That
is the object underlying it. Now that
object is not achieved by the manner
in which this Explanation is provided.

Pror. M, B. LAL: Does it not mean
that in cases in which a child in the
womb has a right, he can sue accord-
ing to this rule?

Smrr G. S. PATHAK: Well, the
Limitation Act is not concerned with
conferring rights to sue. Limitation
Actg presuppose that there is a right
to sue and a period is being pres-
cribed for the enforcement of that
right. Now, if you want fo confer
any right under the Limitation Act,
that is outside the province of the
Limitation Act. A Limitation Act has
to presume, has to presuppose, that
there is a right which exists and this
is a remedial law, it is not a substan-

law of procedure. A procedure is
prescribed, viz., that within such and
such a time you can file a suit. That
is the procedure. Therefore it the
intention was to confer any substan-
tive right, such an intention would be
compvletely outside the scope of the
Limitation Act.

Sarr ROHIT M. DAVE (Gujarat):
Would it not mean that there may be
only the right to sue for the rights
which accrue? VUltimately, it will
come up to that that it iz a right to
sue for the rights which accrue. As
they do not accrue, there is no rignt
to sue at all
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Sarr G, S. PATHAK: That should |
therefore have been expressed in suit-
able language by the addition of a
suitable clause. You can substitute
for the word ‘minor’ the words ‘a
child in the womb’ and if you do
that, then what is the result? The
result becomes a mess.

Pror. M. B. LAL: If only it s
re-worded

Surt G. S. PATHAK: It should be
re-worded if the intention is to tack
on the period during which the child
is in the womb to the period of mino-
rity, for the purpose of certain suits
which would be suits for the enforce-

{RAJYA SABHA ]

ment of rights which acerue to a child
in the womb. There are so many
limitations Now, the generality of
expression used in the Explanation
does not carry out that object and if
that is the object, then this language
i3 not in consonance with the substan-
tive law applicable to children in the
womb. Therefore, I oppose both this
Explanation and the language of
clause 11, as I have already explained.

Sarr SANTOSH KUMAR BASU:
Madam Deputy Chairman, may 1 put
a few questions to my friend because
if he brings to bear upon this ques-
tion the weight of his own autharity,
it does require some clarification on
the part at least of those who have
been parties, unfortunately, to this
drafting in the Select Committee? In
my submission, on a reconsidergtion
of the matter my friend may be per-
suaded to take the view that the Select
Committee has taken with regard to
the soundness of the drafting which
has been placed before this House,
Now, what does this Explanation gay?
It says—

“For the purposes of this section,
‘minor* includes a child in the
womb.”

Kindly remember, it is only for the
purpose of this section that a minor is
gaid to include a child in the womb.
What is the purpose of this section?
¥ you go through clause 6(1), you
will find the purpose set out there in

olear language.
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“Where a person entitled to ingti-
tute a swit or make an application
for the execution of a decree .. ."

He must be a person who is entitled
to bring a suit independently. A child
in the womb must have rights to bring
a suit at the appropriate time. If she
13 a daughter and is not entitled to
bring a suit of a particular nature
after being born, then this clause will
not go to her assistance at all. Then,
it says—

“Where a person entitled to insti-
tute a suit or make an application
for the execution of a decree is, at
the time from which the prescribed
period is to be reckoned .. .”

Kindly remember these words also.
This clause is effective only with
regard to those cases and for that
purpose  only, mamely, at the time
from which the prescribed period is
to be reckoned. This clause applies
only to the time from which the
period of limitation is to be reckoned.
If the starting point of limitation is
at the time when the child is in the
womb that is the limited purpose for
which this clause has been enacted.
If the period of Ilimitation starts
during the time when the child is in
the womb, then what happens? A
minor can institute a suit, but not a
child when it is in the womb.

*“ . . .within the same period afber
the disability has cease .. .”

It envisages a starting point of
limitation during the period of gesta-
tion and it envisages the institution of
the suit after the expiry of the dis-
ability. It applies to minors Just in
the same way, it can apply to a child
in the womb also because that child
may have rights, after being born, to
institute a suit of a particular nature
and the period of limitation may start
during the time he is in the womb,
and this clause entitles him to bring
the suit after the disability has ceased.
All these things are applicable to
minors, all these are applicab'e to
children in the womb. There iz no
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incongruity, no inconsistency. He may
be invested with rights but it is not
to bring a suit at the time he is in
the womb. This clause does not men-
tion that at all. It mentions not a
right to bring a suit at any time, but
a right to bring a suit only after the
disability has ceased. It is something
different from other cases of institu-
tion of suits by others. It provides
for a special purpose, namely, this
period of limitation starts during the
period of gestation and for the insti-
tution of the suit after the disability
ceases, And that special purpose can
be applicable, as envisaged in this
clause, to a minor as well as to a
child in the womb. There is no incon-
sistency at all having regard to the
very special nature of the rights con-
ferred by this clause with regard to
the rights to bring a suit. I submit,
i you think that this sub-clause pro-
vides a right to bring a suit during
the tiri» when he is in the womb, it
is a misconception altogether. It does
not do anything of the kind at all
1t s not necessary that the child
should be able to bring a suit while
in the womb. He must be a person
entitled to institute a suit at the time
when a suit is due to be instituted
and that is, during the whole period
of his minority and for the period
allowed after the disability ceases.
That is all. Therefore, there is no
incongruity. It only relates to those
cases where the period of limitation
starts while the child is in the womb.
There is no incongruity there. The
cauge of action is such and the pro-
visions of the Limitation Act are such
that the period of limitation arises
during the period when he is in the
womb. Then the right is conferred to
bring a suit after the disability ceases,
as I have already said, and thet also
can apply not only to a minor but
also to a person in the womb. There-
fore, when it says that for the pur-
pose of this section a minor includes
a child in the womb, there is no con-
tradiction, having regard to the
special purpose of the section. Now,
one word with regard to Jammu and
Kashmir,

[ 21. JAN. 1963 ]
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Tae DEPUTY CHAIRMAN: You
have already spoken.

Sart SANTOSH KUMAR BASU: [
am asking Mr. Pathak to reconsider
his position in the light of the obser-
vations which I am making, and I am
not making a speech at all since you
think I have already done so.

Now, with regard to clause 11, Mr.
Pathak .

Surr G. S. PATHAK: May I give
the clarification which you wanted
from me?

f

Smm1 SANTOSH KUMAR BASU:
Not now, I shall take it. Let me give
my clarification now as a commentary
upon what you have said.

Tre DEPUTY CHAIRMAN: Please
do so briefly. Otherwise Mr. Pathak
will clarify what you say, and it will
go on.

Sart SANTOSH KUMAR BASU: I
suppose 1 have been able to clarity
the matter for the benefit of my
colleagues here to a certain extent

Now, as regards clause 11, my friend
has drawn attention to its sub-clause
(2) which says:

“No rule of limitation in force in
the State of Jammu and Kashmir
or in a foreign country shall be a
defence to a suit instituted in the
said territories on a contract entered
into in that State or in a foreign
country unless the rule has extin-
guished the contract;” * * *

Now, my friend says there is no rule
in the Jammu and Kashmir limitation
law which extinguishes a contract.
May be, but there may come some
day when some kind of rule may
arise or be enacted there which may
extinguish s contract but that will be
applicable here as a plea of limitation,
not otherwise. Therefore, I do sub-<
« mit that there iz nothing wrong,




4165 Limitation

[Shri Santosh Kumar Basu.]
nothing incongruous in either of these
two sub-clauses. We need not be
afraid that this clause will land us
in difficulty, or any litigant in diffi-
culty later on.

Surt K. V. RAGHUNATHA REDDY
{(Andhra Pradesh): Madam Deputy
Chairman, for a moment I did not
think that there was any necessity
for me to speak, but since the discus.
gion has arisen as to the interpretation
of the word “minor” occurring in the
clause under discussion and in the
Explanation of “minor” appearing at
the end of the clause—the addition of
the Explanation is the result of an
amendment moved by me in the
course of the deliberations on the Bill
in the Joint Committee of both
Houses—I thought it was my duty to
speak about this. This question had
been discussed at Iength wunder the
guidance of the acting Chairman and
under the guidance of the Deputy
Minister for Law, in the Joint Com-
mittee, and also under the guidance
of other persons who are very well
versed in the subject. The intention
with which this amendment wag
gought to be moved in the Select
Committee was to obviate the diffi-
eulty caused by the conflict of judi.
eial decisions between the High Court
of Madras and the High Court of
Lahore in construing the word
“minor” for the purpose of applica-
tion of the doctrine of limitation,
which undoubtedly is a procedursl
right and not a substantive right It
{8 presumed—as Mr. Pathak was
pleased to observe—that a substan-
tive right is presupposed to exist
before the law of limitation can be
made applicable for the determina.
tion whether a person can make use
of his substantive right in a proper
way. In other words, it may be an
adjectival or & procedural law, but
not a substantive law. Now the inten-
ilon with which this amendment was
sought to be moved was this. If once
a person, a minor, hag got certain
rights in relation to which he has to
file a suit, or in order to exercise hig
rights he has to follow a certain pro-
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cedure, and that procedure is pres-
cribed by the law of limitation, or any
other Jaw, then, if a minor has got
those advantages-—I may put it so to
use a very common or a popular
language-—if a minor is given certain
advantages by the fact of himself
being a minor, then the question was,
if the child was in the womb, and if
a right, if a particular proc.:dural
right is likely to expire before the
person comes out of the womb and
gets the right which he would get as
a minor, for the mere fact that a
person is in the womb, is he to be
denied the rights, the procedural
rights, to use the language of Mr.
Pathak? Should he be denied thase
procedural rights which he would get
otherwise if he was born already?
The Madras High Court had taken the
view, probably based on principles of
equity and good conscience, that in
all cases where the benefits should
accrue to a minor even in relation to
the procedure, the same must be
applied even to a child in the womb,
They had been generous enough to
construe the word “minor” as one
including a child in the womb. But
unfortunately certain High Courts
have taken a contrary view. If the
matter had been left at that stage, the
matter would have to be ultimately
settled by an argument before the
Supreme Court, and when once the
Supreme Court gives a decision, it
would be a law binding on all High
Courts under the Constitution. The
Select Committee thought over the
matter whether it was desirable to
leave the matter, to make the law, a
lawyers’ paradise so that th~ lawyers
may have time and opportunity to
agitate about the matter, argue before
the Supreme Court and get a decision,
or whether it was the duty of the
Parliament to resolve this conflict by
a suitable amendment, and then added
the Explanation. Now when we read
this clause and the Explanation
together, there 1is the Explanation
which says:

‘For the purposes of thiz section,
‘minor' includes a child in the
womb "
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Whatever the purposes might be, that
i3 a different matter; whether it is
going to be a substantive right or a
procedural right, we are not concern-
ed with. Whatever the purposes, the
particular clause contemplates, for
the purposes of the application of the
provisions of the law of limitation to
a minor, that in all cases regarding
those purposes, if the minor happens
to be a child in the womb, then too
all the benefits should accrue to that
child, irrespective of the fact whether
it is a minor born or a minor in the
womb, That is the interpretation
sought to be given so that the benefits
accruing to a particular child in the
womb may be similar to the benefits
that may accrue to a minor. This is
the intention with which the amend-
ment was sought to be moved, and
this is the purpose for which the
Belect Committee accepted the amend-
ment, L

Then the next clause to which Mr.
Pathak referred was the one relating
to the extinction of rights of contract,
in relation to Jammu and Kashmir, by
a rule or regulation in operation
there . . . ‘

Suart SANTOSH KUMAR BASU:
Or in a foreign country. \

Smrr K. V. RAGHUNATHA REDDY:
Yes, or in a foreign country. If I
may, with great respect, say, Mr
Pathak himself was one of the mem-
bers of the Law Commission, and one
of the paragraphs in that Law Com-
mission’s Report, the very language
there had been copied in this clause,
and I do not gee any conflict here
unless Mr. Pathak feelg that the
language used by the Law Commis~
sion consisting of members of emi-
nence meent to convey something
else, or that the language used by the
members of the Law Commission was
not sufficlently happy or exa¢t in
termg of legal interpretation. That of
courge is a different matter. I think
the langusge used in these clauses is
quite happy and I bave no doubt that
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the legal interpretation giving expres~
sion to the intent imported in these
various clauses.

Thank you.

Sert  BIBUDHENDRA  MISRA:
Madam Deputy Chairman, I have
heard with rapt attention the speeches
and the suggestions made, and I am
really happy that the Bill, in a large
measure, has got the support of hon.
Members of this House, Within my
limited range I will of course try to
answer the main points that have been °
raised, but I must confess that when
eminent jurists and esteemed persons
like Shri Pathak and Shri Sapru poss
questions, it certainly createg a doubt
and hesitancy in my mind. Both of
them have referred to the provisions
of clause 6, and the Explanation that
has been added to it and have raised
problems from different angles. Mr.
Sapru posed the problem and asked,
“How do you know by the definition
of a child in the womb as to when
exactly the gestation takes place”? I
would have been happy, Madam, if
with his experience, which is certainly
more than mine, he would have tried
to answer the question instead of
posing it. I want to make it clear
that all that clause 6 says is that, for
the purposes of limitation, limitation
is not computed from the date of
gestation but ig computed from the
date of birth, and the period of gesis~
tion is only added to it. As I have
already pointed out, Madam, so far as
this clause 6 ig concerned, it was the
subject-matter of a great controversy
and the subject matter of judicial
interpretation, and different views
were held by different High Courts
One High Court took the view that s
person means e person born and can-
not include g child in the womb
Whereag there zre other High Courms
like the High Court of Madras and
Allahabad which took the view that
if the intentronn of the section 1x %o
protect the interest of a miner, then
it would be ineauitable and uniust i
tre same protechion Is not given m &

any court would give the real and | child which 1= zlready in the womb
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and, therefore, a child in the womb
is also a minor for purposes of the
law. Of course, there are so many
presumptions. I would only remind
Shri Sapru of the presumptions of
section 112 of the Evidence Act, the
presumption of legitimacy and all that.
So that is a question of proof as to
when gestation took place. But what
ig important in this connection is to
know that the computation is not to
be made from the time of gestation
_ but from the time of the birth.

Now, Madam, it is an equitable
principle also. If it is intended under
clause 6 that whenever a cause of
action accrues in favour of a minor
and the minor gets the rights to sue,
I fail to understand why the child in
the womb should not get the same
right. For example, in the case of an
alienation made by a Hindu father,
well, if a child is there, say, already
one day old, he can bring a suit three
years after he attains majority. If the
father dies after having made aliena-
tion and the child is born the next
day, he has not got the same right
because he was in the womb. The
principle is certainly inequitable and,
therefore, it was suggested to bring
the different judicial conflicts at rest
and to make the law clear—it was
thought over quit a number of times
by the Select Committee in two or
three sittings, so far as I remember—
it was suggested that the definition
should include a child in the womb.
Mr. Pathak says that it wil] create
some difficulties and the language is
not happy. I should have been happy
if he had suggested a better language.
But he has not done that. He has only
commented that this language is not
hoppy.

Madam, it has been well explained
for purposes of this section omly that
a minor includes a child in the womb.
Tt does not equate 3 child in the womb
with the minor. It enlarges the defini-
tion of a minor so as to bring within
its fold a child in the womb also, and
that is onlv for purposes of clause 6
of the Bill. namely, wherever a cause
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of action accrues in favour of a minor
he shall have the might to sue until
three years after he attains majority.
That is the main pcint, Madam, that
has been argued.

Madam, a reference has been made
by Shri Pathak to clause 11. He says
that if the rule has extinguished the
contract, the rule is of a substantial
character and has no place in the Law
of Limitation. I would only point it
out to him that even in the procedural
law sometimes there are rules which
are rules substantial in character; it
is not unknown to the procedural law.
The more experienced lawyer-
Members here will bear me out that
the procedural law also has to some-
times provide for rules of substantial
character and this clause 11 in sub-
stance has been taken out bodily from
the existing Act itself. The Law
Commission recommended that they
did not see any reason as to why
clause 11 should be changed. They
wanted its retention. They have sug-
gested the same language also and we
have bodily taken it from here except-
ing that we have changed some words
here and there.

Then, Madam, of course an amend-
ment has been tabled. I will refer to
it afterwards. Shri Sapru has raised
a question that if in cases of life insu-
rance policies the date of the denial
of the claim has to be taken as the
date for purposes of computing the
period of limitation, why should the
same principle not also be followed
in general insurance policies also, I
mean other policies as well? I would
only say here, Madam, that it was by
an oversight of the Members that it
was not so included and I will be
ready to accept the amendment when
it is moved in due course. With these
words, Madam, I move.

Sarr SANTOSH KUMAR BASU:
Are you accepting the amendment
regarding general insurance?

Surr BIBUDHENDRA MISRA: 0Of
course, but that will have to be
moved.
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Sur1 AKBAR ALI KHAN: Why
should the municipalities get thirty
years?

Sgr1 BIBUDHENDRA MISRA: That
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Tae DEPUTY CHAIRMAN: We
shall now take up the clause by clause
consideration of the Bill,

Clauses 2 to 32 were added to the

18 a point. Of course, so much has | Bij

been said here about article 112. It )
will be remembered that the period The Schedule o
of limitation for the Government so

fong even under the existing Act is SHR1 KRISHNA CHANDRA:

60 years. But the Law Commission
recommended that the period should
be drastically reduced to half that is,
thirty years. The Government has no
hesitation in accepting that; we have
accepted the recommendation of the
Law Commission. They have them-
selves recommended it. I will read
the relevant paragraph, paragraph 162
on page 61 of the Report where they
3y — -z .

Madam, I move:

2. “That at page 17, in column 3,
against entry 44(a), for the words
‘three years’ the words ‘six years’
be substituted.”

3. “That at page 17, in column 3,
ageainst entry 44(a), after the words
‘deceased or’, the words ‘where the
claim is accepted for payment, the
date of such acceptance, and’ be

™ -

“Article 149 relates to suits by or
on behalf of the Government. The
period is sixty years from the time
when the period of limitation would
begin to run in a like suit by a
private person. We recommended
that that period may be reduced to
thirty years as under the English
law. This will bring the period in
accord with that prescribed for local
authorities under article 146-A”,

Sart AKBAR ALI KHAN: Perfect-
1y right. But why should the munici-
palities get thirty years?

Sgrt  BIBUDHENDRA  MISRA:
They have got it as recommended by
the Law Commission. I mean, that
was also discussed here and we have
accepted the same principle. So far
as the Government is concerned, it
has been reduced from 60 years to
30 years.

Tre DEPUTY CM: The
|

question is:

“That the Bill to consolidate and
amend the law for the limitation of
suits and other proceedings and for
purposes connected therewith, as
reported by the Joint Committee of
the Houses, be taken into cpnsidera-
tion.”

The motion was adopted.

a

inserted.”

4 “That at page 17, in column 2,
against entry 44(b), for the words
‘three years’ the words ‘six years
be substituted.”

5. “That at page 17, in column 3,
against entry 44(b), after the word
‘losy’ the words ‘or where the claim
on the policy is accepted, the date
of such acceptance, and where the
claim is denied, either partly or
wholly, the date of such denial’ be
ingerted.”

8. “That at page 17, in column 3,
against entry 44(b), after the word
‘0ss’ the words ‘or where the claim
on the policy is denied, either partly
or wholly, the date of such denial’
be ingerted.”

7. “That at page 25 in column 2,
against entry 112, for the words
‘Thirty years’ the words ‘Six years
for suits relating to money or move-
able property, twelve years for suits
relating to immovable property and
thirty years for possession of any
public street or road or any part
thereof from which it has been dis-
possessed or of which it has dis-
continued the possession’ be sub-
stituted.”
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The questions were proposed.

ot g W WA STl
agreaT, & o wAEHe a8 §F FCWE:

*That at page 17, in column 2,
against entry 44(a), for the words
“hree years’ the words ‘six years’
be substituted.”

g @and : @ § fF w
AT ¥ FREAET T FTR AT AT
QAT & W AR I T AT I F A
a5 51 §.f@e 59 §ar ¢ | Sar fw &7
ot {&an a1 e qEn { G sty
% =i ¥ o) T e § arel
ww F1 fears @ & ar =y femg
T § AT AT &, a9 A
& foat 3 fae sgr <Y v & #% fearaw
¥ g faag fodr snaelt ®R SO
geaies SRl fAw swRm 0 afEe
#3 qrg § ag WY ey 91 fF w1 it
ety 4 9 af A9 W AR
9AT F #1 7 fears s AR A
a9 FT § afer Tl 0 9w R,
gt gy gem ? T g & 4 wHEAe
@1 ¢ f5 A9 1 ¥ a9 Wy 9w
@ R IF &1 SWwRT AT g
wrgE faowz &AL ¥ T[T WA W
ar foar & o & fermaw &7 A
gEya AT T & a8 $9 0 S qed
&0 o ot § f Feael & ara sTewisy
# ¥ qET @wiaw § 1| 5T 9
e frae o & v v (@)
T ¥ (1) § 3 Gad ¥ qwng & {@d
@ feqr @17 | N

AW F g waEAe } foawt v
oA Y X s ot A & 1 @®
FOg @ Wg wHeHe duong & ¢

“That at page 17, in column &

against entry 44(b), siter the werd
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‘lose’ the words ‘or where the
claim on the policy is denied, either
partly or wholly, the date of such
denial’ be inserted.”

g A F g F faege 4T
TR &1 s At Wi fiyar § f fearrsr
& qg ¥ fefeaw & faarg |dy
oY agt W ferraw & qre @ fafaaar
N fome W &= wfey + IwEAY
T A Fg oW fFoag oAwA
s g @ @ wwg &
ag AT gg AHTAT 7T G |

uH IEAE F T F qR A o
TS @ & | W Ard Egr & fF
FfaeT ¥ S0 qY¥ & qATF 0 T FT
fezr § AR are e AT fmT ]
afFT MR F12 A aws § o 8,
wfeT &, s § @ 6T gt
R e 1 g FE ag AEf & B
®T FHIT A S fweT § 9% 9 adqe
FRE A W femr X 1 ww fR wsx
% F(HAET QT 7%, ST q1% g 3aT
17 AR fa=e firar g g @ G
), w4 AR 3w W i §
Iawt fom arg 1 WA WA oY @
AT g7 AR F £9 7l w2 F qaf 30 AW
TGT 14T &, 6T FTAL T 30 99 F7 q99
TaAdE 1 fear wr & ) fafda &Y
frare @ a~d W3 § 5 ow Qar
guy fifewa #3 fan o e fras
g WY FIS 790 & 9 wIwd o
qrETT & T OOy T Ed AR IR ¥
o g g § F wq forar g oAk
AT T IEHT Wi AR Gy
Wakl eEd W WY qar §
A gl A, few fe ¥
AT @w @ «Rr ) A
RHEHE T@T & TR 30 7 < qug
¢ §F W T g, an e G
g ¢f v fay, ww @Rk @
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wA A e ¥ fad e ¥
& A @r g WX A AT
gifet W & fa¥ Al afw
wifar gl ¥Ry gl W
¥ ar ¥, o foY ofusw <ar
wg | FAafaT Tt FgE ¥ o
¢ T @ faRT A AT qrEr Y
are gl A W AR A GE R
TATF ARA o AT A
FREhe FaR ¥ g, e oo
q@T I E AR IaE ol T wr g
FATET a1 % 99 W g1 YouTe
@ gFa & #qife 30t NF & e
gedt & Mifew # mwr wfew §)
AfFs #IX o e @ R §
TF i @ ofus @wg w@Ar
&F w5l &) Tamde dgma fomw

§ w At T wiedg & w

a rF wal ot §fF wr
30 §Y qF IR Aew HAE ;A
HT TEHAT [T ATEE RE AT &Y
oy 5 goer o fay g
& A FAT Tild &7 AGT &7 qfeq o
R IR A CEV I R AL
15 W madr fawr o o §9
¥ Nt gumIe § WK @HF ggar
ta® = g 5 Aewm A feg
farr ax %8 gwg fear wr & A
WN@st T 1 JQ T gy
A STRAT TN e ag i
fo oy FfRgT & foq¥ 3o a¥
FTfETE g N W TWFT
far g g w18 o 78 §) |
@R TEwE Gl s as & fr e
T o g @ & Ay aade W@
108 FmgRu fearwm ) M@
¥ wedr fmr 85§ o W
FATARA | Rl # e & e
quiEE & TE auT & g WS
HW@IE |
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Sart BIBUDHENDRA MISRA: So
far as amendment No. 2 iz concerned,
I am opposed to it because we have
already provided in 44(a)......

Surr AKBAR ALI KHAN: What
period has he suggested?

IEe

An Hon, MEMBER: Six years.

Sari BIBUDHENDRA MISRA: He
hag suggested different periods for
different suits. You will find that so
far as 44(a) is concerned—I am
referring to amendment No. 2—the
period is not only 3 years but the
existing provision is that the period
of 3 years is to be reckoned from
the date of the death of the deceased
and the Select Committea considered
the matter and they have added also
another proviso and they have said:
‘or where the claim on the policy is
denied, either partly or whoily, the
date of gsuch denial’. Therefore, it
is actually not 3 years from the date
of the death of the deceased. If it is
a case of denial, then of course, after
the claim is denied, 3 years I3 given.
The Law Commission has also recom-
mended that in all cases of contracts
the period of limitation should be 3
years. So I am opposed to it

Regarding amendment No. 3, the
words here are ‘where the claim is
accepted for payment, the date of
such acceptance’, I am opposed to it
It is not necessary because in all
cases of acceptance or acknowledge-
ment of liability, it would be covered
by clause 1§ of the Bill because it
would be an acknowledgement of the
liahility and an acknowledgement of
the lability would automatically
extend the period of limitaticn by
virtue of clause 18 of the Bill

Regarding amendment No. 4 ¢to
increc~= ‘ha period from 3 to 6 years,
it 'd for the same reason.
Amenament No, 5 i3 also opposed tor
the same reason. I accept amend-
ment No. 6 to 44(b). This will be
added to 44(b), So far as wumend-
m " is concerned, 1 have
alrca.. ,.ven my reason. There are
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two types of suits in which -th.e
period wag 80 years. One was a suit
for fore-closure and one was a suit
by the Government and both have
been reduced to 30 years on i!le
recommendations of the Law Commis-
sion. There was a sound reason for
it. When the law wag framed, it was
discussed there. My friend is a law-
yer. There was a reason for having
a larger period for both these, for
suits for fore-closure and for suits by
Government. It has been reduced 1o
30 years on the recommendation of
the Law Commission. Therefore, I
am opposed to the amendment.

S XRISIINA CHANDRA: I beg

leave to withdraw mv  amendments
Nos. 2 to 5 and 7,
*Amendment Nos. 2 to 5 and 7

were, by leave withdrawn.

Tue DEPUTY CHAIRMAN: The
questions is:

6. '“That at page 17, in column 3
against entry 44(b), after the word
‘loss’ the words ‘or where the
claim on the policy is denied,
either partly or wholly, the date of
such denial’ be inserted.”

The motion was adopted.

Tae DEPUTY CHAIRMAN: The
question is:

““That the Schedule, as amended,
stand part of the Bill.”

The motion was adopted.

The Schedule, gs
added to the Bill

amended, was

Clause 1—Short title, extent and
commencement

Sur1 BIBUDHENDRA MISRA: I
move:

——— S

. weaws ol wmendments, vide cols.
4172-73 supra,
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“That at page 1, line 5, f;x the
figure ‘1962’ the figure ‘1963’ be
substituted.”

The question was put and the maotion
was adopted.

Tax DEPUTY -CHAIRMAN: The
guestion is:

“That clauge 1, as amended
stand part of the Bill.”

The motion was adopted.

Clause 1, as amended, was added
to the Bill.

The Enacting Formula and th;
Title were added to the Bill. )

Surr BIBUDHENDRA MISRA: I
move:

. ‘“That the Bill as amended, be
passed.”
The question wdas put and the
motion was adopted,

“

THE SPECIAL MARRIAGE (AMEND-
MENT) BILL 1962

Tae DEPUTY MINISTER 1N Ty
MINISTRY or LAW (Sgrt Bisup-
HENDRA MIsrA): Madam, I move:

“That the Bill to amend the
Special Marriage Act, 1954, be
taken into consideration.

This Bill seeks to amend Section 4
of the Special Marriage Act. One of
the conditions of a valid marriage
under section 4 of the Special
Marriage Act is that the parties are
not within the degree of prchibited
relationship. You will find that a
similar clause also exists in section 5
of the Hindu Marriage Act, the differ-
ence between the 1wo being that
whereas in the Hindu Marriage Act,
marriage can take place between per-



