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(3)Discussion on the Fourth Report of 
the Commissioner for Linguistic 
Minorities laid on the Table of the 
House on the 6th September, 1962 
on a motion to be moved by the 
Minister of State in the Ministry of 
Home Affairs. 

(4) Consideration and passing ai the 
following BLls as passed by Lok 
Sabha: 

(i) The Defence of India Bill, 1962. 

(ii) The State Associated Banks 
(Miscellaneous Provisions)   Bill,  
1982. 

ALLOTMENT OF TIME  FOR  CON-
SIDERATION   OF  THE  INDIAN 

TARIFF     (AMENDMENT) BILL, 1962 

MR. CHAIRMAN: I have to inform 
Members that under rule 162 (2) of the Rules 
of Procedure and Conduct of Business in the 
Rajya Sabha, I have allotted one hour for the 
completion of all stages involved in the 
consideration and return of the Indian Tariff 
(Amendment) Bi'l, 1962 by the Rajya Sabha, 
includ:ng the consideration and passing of 
amendments, if any, to the Bill. 
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" "market price', in relation to any goods, 
means the wholesale price of the goods in 
the ordinary course of trade in India;" 
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"Clause 3.—This is a new provision 

which specifies the classes of officers of 
Customs. The existing statutory designation 
of "Chief Customs Officer" and the 
"Customs Collector" are being replaced by 
the actual designation of the officers." 

"(e) such other class of officers of 
customs as may be appointed for the 

purposes of this Act." 

"Without prejudice to the provisions of 
nub-section (1) the Central Government 
may authorise the Board, a Collector of 
Customs or a Deputy or Assistant Collector 
«f Customs to appoint officers of customs 
below the rank of Assistant Collector of 
Customs." 

 

"An officer of customs may exercise the 
powers and discharge the duties conferred 
or imposed under this Act on any other 
officer ei customs who is subordinate to 
him." 
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"If the Central Government is satisfied 
that it is necessary so to do for any of the 
purposes specified in sub-section (2) it may, 
by noti-ficat'on in the Official Gazstte, pro-
hibit either absolutely or subject to such 
conditions (to be fulfilled before or after 
clearance) as may be specified in the 
notification, the import or export of goods 
of any specified description." 

 
"prevention of shortage of goods of any 

description". 

"17. (1) Assessment of duty.— After an 
importer has entered any imported goods 
under section 46 or an exporter has entered 
any export goods under section 50 the im-
ported goods or the export goods, as the 
case may be or such part thereof as may be 
necessary may, without undue delay, be 
examined and tested by the proper officer." 
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"The Chamber is of opinion that a time 
limit for inspection and assessment of duty 
after assessment and testing of samples 
shou'd be fixed and in no case should the 
whole process take morj* than a week. At 
present the aforesaid process is often 
delayed and often takes an unduly long time 
with harassment of the importers and even 
loss to them owing to pilferage of the 
consignment while in the Import 
Controller'* custody," 
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"VJfcen any officer of customs is about 
to search any person under the provisions 
of section 100 or secti'on 101, the officer of 
customs shall, if such person so requires, 
take him without unnecessary delay t» the 
nearest gazetted officer of customs or 
magistrate." 
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an officer of customs specially empowered 
by name in this behalf by the Board, has 
reason to believe" 

 
"That goods liable to Confiscation or any 

documents or things which in his opininon 
will be useful or relevant to any proceeding 
under this. Act, are secreted in any place, he 
may authorise any officer of customs t'o 
search or may himself search for such 
goods, documents or things". 

 

"If the Assistant Collector of Customs, 
or in any area adjoining the land frontier 
or the coast of India 

"Where any goods imported in a package 
are liable to confiscation, the   package and 
any other goods 
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SHRI AKBAR ALI KHAN (Andhra 
Pradesh): Dahyabhai is an expert. He will not 
allow any such things. 
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."When any person is expressly or 
impliedly  authorised ..." 
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SHRI K. SANTHANAM (Madras): Mr. 

Chairman, I welcome this Bill. This is a Bill 
to consolidate the Sea Customs Act, the 
Inland Bonded Warehouses Act and the Land 
Customs Act. This has gone through the 
Select Committee and therefore it is not 
worthwhile dealing with the Bill in detail. So I 
propose to confine myself to a few salient 
points in relation to this Bill. 

What should be the objectives of a Bill like 
this? In my view there should be five 
objectives and we should test whether this Bill 
fulfils those objectives. The first objective 
should be the prompt collection of customs 
duty and prevention of evasion. The second is 
economic and efficient use of our port 
facilities. The third is prevention of curruption 
and Collusion between our offic:als and the 
merchants who are importing or exporting. 
The *ourth objective sould be prevention of 
smuggling and the last should be simplicity of 
procedure s"o that our import end export trade 
is facilitated and there should *>e avoidance, 
or at least the minimum, of harassment to 
those who are engaged in our import and 
export trade. Attempts have been made to 
fulfil all these objectives and to that extent I 
Congratulate both the Government and the 
Select Committee. Still I am afraid that this 
Bill wH have to be revised prettv soon 
because there are still many loopholes. 

For instance, let us take clause   IS- 
It says: 

"If any imported good9 are pilfered after 
the unload ng thereof and before the proper 
officer has made an order for clearance for 
home consumption or deposit in a 
warehouse, the importer shall not be liable 
to pay the duty leviable on such goods 
except where such goods we    re- 
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[Shri K. Santhanam.] stored to the importer    
after    pilferage." 

In the original Bill it was said that the 
importer shall be liab e to duty because it is a 
frequent phenomenon that both in the Railway 
Goods sheds and the warehouses of the ports 
there is collusion between the officials and the 
merchants and the merhcant himself pilfers 
his 'own goods in order to escape the customs 
duty. Therefore in the original Bill it was said 
that he shall pay the duty but somehow the 
Select Committee in their wisdom thought 
that it would be too hard on the merchants to 
have the goods pilfered and also to have to 
pay duty. So they have inserted the word 'not' 
with the result today that even in cases of col-
lusion the merchant will get his goods and at 
the same time escape the duty also. I think a 
via media shouM have been adopted that the 
duty must be paid first and later he should be 
entitled to a refund on proving that the goods 
had been really lost and that he had nothing to 
do with it. Otherwise I think the existing state 
of things will continue in which a large 
amount of goods will be pilfered and the 
Government will also lose the duty 

PANDIT S. S. N. TANKHA (Uttar 
Pradesh): On whom wLl the burden of 
proving lie? 

SHRI K. SANTHANAM: I say there would 
be an enquiry as to how it was oilfered, as to 
whether it was due to the negligence of the 
port authorities or those who were bound to 
safeguard it. There are many cases of bulky 
goods the safeguarding of which is the 
liability of the importer. There are some 
categories of goods the safeguarding of which 
is the liability of the port authorities in which 
case it should be shown that the pilferage was 
due to the negligence of the authorities in 
which case, of course, the merchant should 
not be liable to pay duty. 

SHRI AKBAR ALI KHAN: That is what it 
says. 

SHRI K. SANTHANAM: Here it simply 
says that wherever a person says that a thing 
has been pilfered, he can escape duty and no 
enquiry is bound to take place. Otherwise 
there was no justification in saying in the 
original Bill that the importer shall pay the 
duty. I think the hon. Minister will please 
explain why it was put like that in the original 
Bill and why a "not" has been inserted in the 
Select Committee. 

In clause 14 it is said that the value of the 
goods shall be deemed to be the price at which 
such or like goods are ordinarily sold, or 
offered for sale, etc. etc. I have no objection to 
this particular provision but it should be said 
here, 'or the price as shown in the Bill of 
Lading, whichever is higher' because 
sometimes it may be very difficult to ascertain 
the market price or the Bill of Lading price 
may be higher. In such a case why should not 
the Bill of Lad;ng price be taken into account? 
That would have been a wise provision. 

Then in clause 17(4) it is said that if on 
examination it is found that the goods 
described are different from what they actually 
are, then the officer may re-assess them to 
duty. That is not sufficient. If a person says 
that a certain kind of goods is being exported 
or imported and on inspection if it is found that 
the goods are of a different kind, then it is not 
enough to levy the excise duty alone; he must 
be liable to condign punishment and penalty. 
There is no provision for such penalty in 
clause 17(4). Then, Sir, in many places I find 
that a long period is given. For instance in 
clause 20 it is said that the duty may be 
refunded if the exported goods are re-imported 
within a period of three years. Why shou'd 
such a long period be given in these davs? A 
man should not be allowed to re-import the 
goods, which he exports todav after three years 
and then say that the duty must be refunded 
Similarly, in the case of ports long periods are 
given for keeping them. There are many 
merchants .   .  . 
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SHRI B. R. BHAGAT: Sometimes they 
send goods for exhibiti'ons in foreign 
countries. 

SHRI K. SANTHANAM: Why should he 
take three years in these days, when it takes 
only thirty days maximum for a ship from 
America to arrive here? 

SHRI B. R. BHAGAT: They move from 
one exhibition to an'other in various countries 
and it takes a long time. 

SHRI K. SANTHANAM: But you have not 
confined this period only to exhibitions. 

SHRI AKBAR ALI KHAN: That is the idea 
behind the provision. 

SHRI K. SANTHANAM: Why should you 
make a general exemption? You should have 
confined it to such exhibitions. 

SHRI AKBAR ALI KHAN: This arises in 
such cases mostly. 

SHRI K. SANTHANAM: No. A man may 
export it. He may not be able to sell it and 
then get it re-imported. 

MR. CHAIRMAN: Mr. Santhanam, you 
proceed with your argument. 

SHRI K. SANTHANAM: I have said that 
economic and efficient use of port facilities is 
necessary. There are many merchants who 
import goods speculatively, put them in the 
port warehouses, wait for the fluctuations in 
the market and then sell them when the market 
goes up. Otherwise, they treat the port 
warehouses as godowns if the market goes 
down. That means they more or less prevent 
the use of warehouse facilities by others. That 
is why often we find that our ports at Calcutta 
and Bombay especially get ^ery congested 
and new imports and exports could not be 
accommodated in the warehouse. So, why 
have you allowed as long a period as three 
years for things to be kept fci those 
warehouses? 

SHRI ROHIT M DAVE (Gujarat): What 
about demurrage? The demurrage will be so 
exorbitant that no one would keep it for such a 
long time. 

SHRI K.   SANTHANAM; We   know 
how these merchants act afterwards. They 
make a petition to the port authorities for 
grace and get all sorts of concessions. In any 
case three years is a long period. I can under-
stand up to one year. Ordinarily two months or 
three months or a period up to one year may 
be allowed. There is no justification for 
allowing a period of three years for using the 
public warehouses, which must be available to 
other merchants, as godowns. Again, they 
allow all kinds-of manufacture to take place 
within the warehouses. I do not see why this 
should be done. If a man wants to import 
certain goods and wants to convert them into 
other goods, he must find his own place to 
convert them and bring them to the ware-
house. Now, these warehouses can be used as 
a kind of workshop for the  convenience of the 
merchants. 

Again, I have said that prevention-of 
corruption and collusion is very important. 
For this purpose a minimum amount of 
discretion should be given to the authorities. 
To the extent all the parties, the merchants, 
importers and exporters conform to the rules, 
there shou'd be very little scope, but 
considerable discretion is vested in them. For 
instance, an officer can confiscate and then he 
can convert that confiscation into a fine. 
Naturally this gives a lot of scope for negotia-
tion between the officer and the merchant and 
this gives rise to all kinds of abuses. For 
instance, in clause 74(1 )(b) in the case of 
drawbacks, it says:— 

"the goods are entered for export within 
two years from the date of payment of duty 
on the importation thereof. 
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[Shri K. San than am.] 
Provided that in any, particular case the 

aforesaid period of two years may, on 
sufficient cause being shown, be extended 
by the Board by such further period aa it 
may deem fit." 

Not only two years, he may be given a further 
period. And then next, it says:— 

"Notwithstanding anything contained in 
sub-section (1), the rate of drawback in the 
case of goods which have been used after 
the importation thereof shall be such as the 
Central Government, having regard to the 
duration of use, depreciation in value and 
other relevant circumstances, may, by noti-
fication in the Official Gazette, fix." 

As I read it, a man can import goods, use 
them, then re-export them and claim 
drawback. I think this is a whoHy 
objectionable procedure. When a man imports 
goods and uses them, why should he get any 
kind of drawback when he re-exports them? I 
think this is liable to grave abuses and  all 
kinds of collusion. 

Then, the previous speaker spoke about 
smuggling, how smuggled goods are being 
sold openly in all the port towns. There are 
well-known shops in Bombay where you can 
go and buy any kind of goods. In fact, they say 
you can get all kinds of watches which are 
smuggled from Singapore or other p'aces, all 
kinds of nylon goods, transistors, etc. It is 
difficult to imagine why the Government 
should find it so difficult to deal with them 
because these things are prevented from being 
imported. There is no import licence at all for 
many of these goods and yet there are stocks 
of watches, which are not allowed to be 
imported, to be found and they are being 
openly sold. What exactly is the difficulty for 
the Government to declare that he should have 
a proper licence if any of the imported goods 
are to be sold by any- 

body. Where anybody sePs such goods 
without a licence, either the goods should be 
confiscated or he shall be liable to fine and 
other penalties. Somehow smuggling ha» 
become an open trade. It is not evea a secret 
trade today and it is a pity that no steps are 
proposed in thia There are some penal 
provision* applicable only when he is caught 
while taking away from the port or taking it to 
the port 

SHRI AKBAR ALI KHAN: Even the car 
can be confiscated. 

SHRI K. SANTHANAM: Yes, the car could 
be confiscated, but all kinda of cars are told at 
fancy prices and still I do not see anybody 
taking any kind of action. 

Then, I find a lot of harassment of the poor 
people, passengers and othera who carry small 
baggages and come from many places. For 
instance, persons coming from Malaya, Ceylon 
and other places are put to a great deal of 
harassment. They are made to wait for a long 
time in the customs) places often. Of course, 
they do sometimes smuggle gold and other 
things and some steps have to be taken te 
check them. But I do not see why a simple 
procedure should not be adopted even at the 
port of embarkation. There should be our 
agents who will distribute to them proper 
forms in which they wiT be asked to enter 
every item and article which is liable to import 
duty As soon as they land they must be 
allowed to present that document to the 
authorities who may be able to make a random 
check. Out of ten persons, they may check one 
or two persons. That would be all right. After a 
random check, they should be allowed to go. 
Now. many people come at night in Madras. 
They are asked to stay at the port for a whole 
night and probably the next day also. And then 
they are subjected to a^l kinds of harassment 
and many people suffer from it. I think steps 
should be taken to simplify the procedure.      
By and large trust the 
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honesty of people and see that the fear of God 
is put in them by random checks and severe 
punishments where 

they are caught. Otherwise 12NOON    
no  passenger  by    any    ship 

should be detained for more than an 
hour or two. In fact many tourists have been 
complaining that our customs procedure is so 
cumbrous that it is a difficult thing to come to 
India or go away from India, and I think the 
Customs authorities should not only codify 
the law but have a watch on the procedure. 
They should see how the present Bill is 
operating and bring forward suitable amend-
ments both to the machinery and to the 
procedure. 

Again, Sir, in the case of powers of 
revision, I do not see why, when the Board of 
Revenue have settled a thing, the Government 
should have the power on its own initiative to 
revise the orders and sentences. It is here that 
political influences will be brought to bear. As 
far as possible all these should be kept outside 
the jurisdiction of the executive Government. 
They should have nothing to do with those 
things. Either they should set up a proper 
judicial body at the Centre to which anybody 
can appeal or they should allow the authorities 
to settle the matter in any way they like. There 
is a very objectionable clause here, and that is 
clause 131(3): 

"The Central Government may of its 
own motion annua] or modify any order 
passed under section 128 or section 130." 

What are the Central Board of Revenue? They 
are the highest officials of the Government of 
India. Therefore, what is this Government 
which wants to annul or revise the decision of 
the Revenue Board? It can only be at the 
Ministerial level. Sometimes it may be for 
good purposes, I am not saying that Ministers 
always do their things for mala fide purposes, 
but whether it is bona fide 
828 RS.—2. 

or mala fide I think it is wise for them to keep 
out of this business. Whether it is income-tax 
or customs or excise or anything, I think the 
executive Government should have nothing to 
do with it. 

SHRI AKBAR ALI KHAN: It should be 
given to the High Court. 

SHRI K. SANTHANAM: I have no 
objection to any revision petition and the 
parties concerned may go with that to a court 
of law unless they want to establish a Court 
for all these purposes, for the customs 
purposes; they can have a Court, it is a suffi-
ciently big Department. 

Therefore, Sir, in all these ways the 
Customs administration should be made 
efficient, and as far as possible while 
facilitating the smooth flow of imports and 
exports, there should be as little opportunity 
as possible for any kind of collusion, 
cheating, corruption or other abuses.    Thank 
you. 

SHRI DAHYABHAI V. PATEL (Gujarat): 
Sir, I feel that the Bill as it has come before us 
has got many welcome features, as has been 
pointed out by previous speakers. There was a 
necessity of codifying the law in this respect. 
Certain enactments had become out of date, 
certain procedures did not suit the 
requirements of the present mode of transport 
and trade and customs. Therefore, a revision 
of the thing was very necessary. The Select 
Committee, I think, has done a good piece of 
work. Perhaps there have been a few 
omissions, as the previous speaker has tried to 
point out, but generally the Bill is a welcome 
feature. There are many salutary provisions in 
the Bill as it has come before us, and therefore 
it has to be welcomed. However, I wish to 
draw your attention  only to two points. 

Clause 105 gives power of search. I think 
the power that is sought to be taken by 
Government is too drastic and is liable to be 
abused. Perhaps a little restraint on the 
authority to issue such search warrants being 
con- 
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[Shri Dahyabhai V. Pate!.] fined to 
persons in authority like a Magistrate—and 
nobody less than a Magistrate, not merely 
Customs Officers—would meet this 
objectionable feature. 

The  other  objectionable  feature  to my  mind  
is  clause   123.     While   the provision  is  
rather  wide,  the burden of proof is sought  to  
be  put on the owner, which may not be 
possible and is  liable  to  abuse.    Sir,   a  few   
days ago along with some other Members of 
Parliament I went and bought this watch that 
was sold by the Customs. They were watches 
confiscated by the Customs,      and   the   
Customs   offered them for sale by auction, 
and several of us,  a few Members of 
Parliament and a few friends, bought them at 
the prices fixed by Government.    What I am 
trying to point out is, under these 
circumstances suppose I buy this watch and 
present it to a friend, how is that friend going 
to prove that this is not a smuggled watch?    
If he is not able to   prove   that   this   is   a   
smuggled watch,   under  the    drastic  and  
wide provisions  that  are  given under  this 
Bill  he will have to face the penalties. I am all 
for trying to stop smuggling,   it  is  admitted  
that  smuggling is   rampant,   but  while    
giving   wide authority and power to the 
officers of the Customs Department, I think 
there is a little need for discretion in this. 
Otherwise the authority is liable to be abused. 

Sir, I wanted to refer to only these two 
points. Otherwise I welcome the Bill and 
support it. 

SHRI SURESH J. DESAI (Gujarat): Sir, I 
welcome this Bill which is before the House. 
Before I offer my remarks on the provisions 
of the Bill, 1 completely endorse the remarks 
which my hon. friends, Shri Dave and Shri P. 
N. Sapru, made about the necessity of 
associating this House when the Bill was at 
the Select Committee stage. To my mind, Sir, 
this is a Bill which deals with the procedure.    
It does not deal with the rates 

of duty  or with  the tariff.    It is    a Bill  
dealing  with    procedure   and   it has got a 
vital bearing on the trade, commerce  and  
industry of the  country,  and  at    several 
points    the Bill impinges  also  upon  the    
fundamental rights of the citizens of this 
country. With such an important measure, Sir, 
to my mind the Rajya Sabha should have  been  
associated   at   the   Select Committee  stage.    
It has been    very disappointing to us that in 
such a vital matter we had been kept out.    
Now, coming to the Bill itself, the need to 
consolidate  and   codify   the   Law   of 
Customs  has   been  felt  since   a  long time.    
The  present  law   is  contained in three 
statutes, the Sea Customs Act of  1878,  the  
Land    Customs    Act  of 1924 and the Indian 
Aircrafts Act of 1911.    All  these  three  
statutes  have become more or less obsolete. 
During the last 84 years, since the Sea Customs 
Act was passed, economic conditions    in   the    
country    have    vastly changed.     At   that   
time    India    was more  or less an  agricultural 
country exporting  primary   agricultural   pro-
duce and importing all sorts of manufactured   
articles,    mostly    consumer articles.    Cotton 
piece-goods, woollen cloth, silk cloth, cement, 
sugar, drugs, pharmaceuticals, medicines and 
every sort of consumer articles which were 
manufactured outside the country we used  to  
import in those days.    Now, after  our  First  
Five  Year  Plan  and the Second Five Year 
Plan, we have got sizable  industrial 
development  in the country.    Now, we are 
importing more or less industrial raw materials, 
machinery,    accessories    and    components 
and spare parts and we are also exporting a 
number of manufactured articles.    So,   in   the   
context   of   our present economy,  the need to 
codify and  consolidate the Law  of Customs 
was   a  long-felt  one,  and  it  is  good that the 
Government have eome forward  with this Bill. 

The Bill contains a number of salutary 
provisions. There isr a vast improvement on 
the existing Law of Customs, for instance, in 
the matter of drawback of import duty, valua- 
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tion of goods for the purpose of export duty, 
import duty on accessories and machinery, 
remission of duty in the case of damage or 
deterioration of goods and provision relating 
to reimports. The Select Committee has also 
gone through it very carefully. They have 
done their work very well and in some 
respects the Select Committee has further 
improved the Bill. 

I would refer to one particular matter in 
which the Select Committee has improved the 
Bill. Why I have particularly mentioned it is 
because my hon. friend, Mr. Santhanam, re-
ferred to it just now. I would like to explain 
the provisions of clauses 13 and 23 which deal 
with pilfered goods. The existing law in this 
case is that when a portion of a consignment is 
pilfered and if the consignee takes delivery of 
the consignment, he has to pay duty on the 
whole consignment. If he abandons the con-
signment, then he has not to pay any duty. 
Only if he takes delivery of the consignment, 
he has to pay duty. That is the existing law. 
The original Bill kept the provision that in 
case delivery is taken and a portion of the 
consignment is pilfered, then he pays duty on 
the whole of the consignment. In addition to 
that, it was provided that when the 
consignment was abandoned, then also ne had 
to pay duty on the pilfered portion of the 
consignment. That was in the original Bill. 
Now, that was certainly inequitable. After all, 
when the consignment is abandoned, he does 
not take delivery of the consignment or any 
portion of it. Nothing comes to him. Why 
should he be liable to pay duty? There is a 
misapprehension in what Mr. Santhanam has 
said. When the goods arrive and before the 
order for clearance is passed, the goods are not 
in the custody of the importer. They are in the 
eustody of the Port Trust authorities or with 
the Port Commissioners whoever they may be. 
They are not in the custody of the eonsigneeea 
themselves. How can the consignee be made 
liable to duty when    the    pilferage    has    
occurred 

when the goods are with the Port Trust 
authorities or with the Port Commissioners? 
But he was made liable to duty if he took 
delivery of even a part of the consignment. He 
was sought to be made further liable even if 
he abandoned the consignment. The Select 
Committee, I think, very equitably and very 
reasonably made the provision that in case the 
consignment is not taken delivery of, then 
neither on the pilfered portion nor on any 
portion is the consignee liable to pay any 
duty. I will read out to you Sir, the releveant 
clause 13  which  says— 

"If any imported goods are pilfered after 
the unloading thereof and before the proper 
officer has made an order for clearance for 
home consumption or deposit in a 
warehouse, the importer shall not be liable 
to pay the duty leviable on such goods 
except where such goods are restored to the 
importer after pilferage." 

This is a very reasonable provision. 

Clause 23 also further states about this 
pilfering of goods.    It says: 

"(1) Where it is shown to the satisfaction 
of the Assistant Collector of Customs that 
any imported goods have been lost or des-
troyed, at any time before clearance for 
home consumption, the Assistant Collector 
of Customs shall remit the duty on such 
goods. 

(2) The owner of any imported goods 
may at any time before an order for 
clearance of the goods for home 
consumotion has been made, relinquish his 
title to the goods and thereupon he shall not 
be liable to pay the duty thereon." 

If he abandons the consignment, naturally 
he should not be made liable to pay the duty. 
It is a reasonable provision and I do not think 
that 
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[Shri Suresh J. Desai.] any objection should 
be raised against it. 
Then I would     come  to the  other provisions  
on  which I would like  to offer some  
remarks.    Firstly,   I   will take clause  105    
because it has been referred  to by  other   
Members   also. Clause  105   authorises     
the  Assistant Collector of Customs to issue a 
search warrant and he can give this search 
warrant to any officer of the Customs. 
Yesterday when my hon.  friend, Mr. P.  N.  
Sapru,    was speaking    on this Bill, he was 
under the impression that it was the Assistant 
Collector of Customs or the Collector of 
Customs himself who was going  to  search.    
That is not the case.    Any officer   of   the 
Customs may  be  empowered  by  the 
Assistant  Collector  of Customs to go and 
search any premises.   Sir, according to the 
existing law, any officer of the Customs has 
to approach a magistrate and has to get a 
search warrant from the magistrate and then 
only he can go and enter any premises. Now, 
this   is   something   fundamental   with our  
judicial  system.    This  is  fundamental with 
our system of jurisprudence  or the  system  of 
law  we have been following.    Here the 
judiciary is supreme.    For entering any 
premises, we have got to get an order from a 
magistrate.    How  can  a  Collector  of 
Customs or an Assistant Collector of Customs 
issue a search warrant? And what will 
happen?    Everybody knows how    the    
Customs    Department    is functioning.    An   
officer   of  the  Customs  may  keep  blank   
orders  signed by the Assistant Collector of 
Customs, he  will only fill  in the name of the 
party at whose house a search is to be carried 
out and the date, and he will go on carrying 
out the search.    This may happen.    What I  
say is,  this  is something    against    our    
system    of jurisprudence.    Our system is 
that it is  only the judicial    magistrate who 
can issue a search warrant. How can a 
Collector of Customs or an Assistant 
Collector of Customs do that by just putting   
their   signatures    on    blank papers?    It 
will amount to that. They will just put their 
signatures on blank 

papers, will issue them to the officers of the 
Customs and those officers may search any 
premises at any time. When the hon. Deputy 
Minister was speaking, he gave the instances 
of O.K. and Australia. But there the officers of 
the Customs—and the average citizen also—
are very conscious of the civil liberties of the 
citizens. Here in India, unfortunately, we have 
not reached that stage of maturity where civil 
liberties are valued so much. Every officer of 
the Government, especially every officer of the 
Customs, should value the civil liberty of a 
consignee. But, unfortunately, we have not 
reached that stage. The hon. Deputy Minister 
also said that the search warrant would have to 
be obtained late at night and the magistrate 
might be sleeping. The Assistant Collector of 
Customs might also be sleeping at that time. It 
is not that . . . 

SHRI SONUSING DHANSING PATIL 
(Maharashtra): He has also to see to it. This 
happens to the citizens. The general level of 
character of the officers obtaining in other 
countries is not up to the mark and it is like 
that. 

SHRI SURESH J. DESAI: You are 
strengthening my case. That is exactly why I 
say that more steps should be taken to protect 
the civil liberties of the people. After all 
crimes occur in every country; crimes do not 
occur in our country only; they occur in every 
country. There the officers, apart from 
performing their duty and functioning, are 
more conscious of the civil liberties of the 
people also, the citizens also. Moreover, this 
practice is against the fundamental system of 
our jurisprudence. It is the function of the 
judiciary to issue search warrants, and whv 
should an Assistant Collector of Customs be 
given the power to issue search warrants? 
What I was saying was that if the Magistrate 
may be sleeping at night when the search 
warrant has to be issued, equally the Assistant 
Collector of Customs may also be sleeping at 
that time. But suppose the search warrant has 
to be issued merely by a 
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sort of just signing on blank papers only, 
then this difficulty will toe obviated, that the 
Assistant Collector of Customs may be 
sleeping at that odd hour. Because the search 
warrant will be already there duly signed and 
merely the names will have to be filled in 
and the dates will have to be filled in. I am 
very much afraid that such a contingency 
will arise, and in order to guard against that 
it is better to keep our legal system as it is 
and not import this sort of new conception 
that an Assistant Collector of Customs 
should be given the power to issue search 
warrants to search private premises. 
[THE DEPUTY CHAIRMAN in the Chair] 

Then, Madam, I will go to the provision 
about smuggled goods. There has been quite 
a lot of discussion on this item also. I will 
first refer to sub-clause 120(2): 

"Where ' smuggled goods are mixed 
with other goods in such manner that the 
smuggled goods cannot be separated from 
such other goods, the whole of the goods 
shall toe liable to confiscation:" 

This is perfectly all right.   Then there 
is the proviso: 

"Provided that where the owner of such 
goods proves that he had no knowledge 
or reason to believe that they included 
any smuggled goods, only such part of 
the goods the value of which is equal to 
the value of the smuggled goods shall be 
liable to confiscation." 

Now this is considered to toe an 
improvement on what the provision is under 
the existing law. But at the same time there 
is a sort of mixing up of several conceptions 
here. One is a smuggler; then there is an 
accomplice of a smuggler, then a person 
who buys goods from a smuggler knowing 
that they are smuggled goods and the fourth 
is a person who buys goods from a person 
without knowing that they were smuggled 
goods and is able to prove that he did so. 
These are four different conceptions and 
here all the four different conceptions 

are  mixed  up.    If  anybody  has  got smuggled  
goods  in his    house,  such goods  are liable to 
confiscation. Very well.    Those goods are 
liable to confiscation   because   they   are   
smuggled goods   and    are  in  his  house.    
Then again  clause  121   says  that the price 
money  he  paid  to  the    person from whom    
he bought the    goods is also liable  to be  
confiscated because  that is     of smuggled    
goods; I mean  the goods   are    liable   to   be    
confiscated because   they   are    smuggled    
goods, even   though   they    were    purchased 
without this knowledge.   At the same time the 
price money which he paid to  the  other man,  
who  is  presumed to be a smuggler or an 
accomplice of a smuggler, is also liable to be 
confiscated.   Now this is something which is  
not   equitable.       After   all,   if  the goods are 
confiscated at the house of the man who 
possesses them; who is the owner of these 
goods, though he can prove that he had not 
purchased the   goods  with   any  knowledge  
that they were smuggled goods, though he is 
able to prove that he purchased the goods in a 
bona fide manner without knowing  that   they    
were    smuggled goods, still he can part with 
the goods, because they are smuggled goods, 
and the    goods    are    taken    away.     Then 
again   the  price   of  goods,   which   he paid  
to  the  other  man,   that  is  also liable to be 
confiscated.    If the price money paid to the 
seller who may be a smuggler or his accomplice 
is confiscated,  then  why  should the  goods 
also be confiscated from the bona fide 
possessor?   This, Madam, is something which 
is not equitalble.   Here the four conceptions are 
all mixed up, the four conceptions  which  are  
very  clear,   a smuggler,  an  accomplice  of  a  
smuggler,  a person who    buys    smuggled 
goods  with  the  knowledge that they are   
smuggled   goods   and   a   person who    buys    
smuggled    goods    without      knowing      that      
they      were smuggled    goods    and   who    is    
able to prove that he did not know it, that he did 
not know that they were smuggled   goods.     
These  four   conceptions are  entirely different  
and  they  need '  not be mixed up. 
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[Shri Suresh J. Desai.] 
Again there is a mixing up in clause 123. In 

clause 123 the burden of proving that the 
goods were not smuggled is placed upon the 
person who is in possession of the smuggled 
goods. Now this is also against one of the 
principles of our legal system, one of the 
principles of our jurisprudence, that the burden 
of proving is always on the prosecution; the 
burden of proving cannot be on the accused. 
This is one of the fundamental principles of 
our jurisprudence. Apart from that there is a 
mixing up here of what is proving that it is 
smuggled goods and proving that he has come 
into bona fide possession of the smuggled 
goods. A man, after all, can prove that he has 
come into bona fide possession of these goods. 
A man cannot go on proving that these are not 
smuggled goods. Actually, what are smuggled 
goods? Smuggled goods are goods which are 
imported into the country without payment of 
duty. Now if a man purchases jewellery worth 
a lakh of rupees and if there is a suspicion, he 
can produce the voucher, he can produce the 
cheque book. He can say very well that for 
five years or ten years he has been in 
possession of this jewellery. Here the 
presumption, in all reasonable probability, is 
that the goods are ndt smuggled. After all he 
can prove only this thing, but he cannot prove 
whether, on this particular jewellery or the 
diamonds which are there in the ornaments, 
duty was paid or not. That is a different matter 
absolutely. These are two different 
conceptions; the fact whether or not duty was 
paid on the diamonds which the ornaments 
contain is one thing, and how he came to be in 
possession of the ornaments is quite a different 
thing. These two are different notions 
completely. Why should they be mixed up? 
After all the man may be required to prove 
how he came into possession of these 
smuggled goods. He can produce his cheque 
book, he can produce the voucher. He can say, 
"Very well, for the last five years I am in 
possession of this".    He can do ali these 
things. 

But how can he prove that these are not 
smuggled goods? It is impossible. For a bono 
fide purchaser of jewellery it is impossible to 
prove that every part of it is not smuggled at 
all. Suppose he has purchased gold ornaments 
for a lakh of rupees, how can he prove that 
every portion of that gold is not smuggled? 
After all he purchased them from a genuine 
dealer. He can say that he purchased them 
from that particular genuine dealer, but 
whether that genuine dealer is getting 
smuggled goods in his house or not, how can 
this man prove, how can a bona fide purchaser 
prove? Here is again a mixing up. Madam, 
this is a fiscal statute where we should be very 
exact, and this sort of loose notions and of 
mixing them up together in a financial 
enactment is something very objectionable. In 
this Bill, these notions are very loose and have 
all been mixed up, and this is something also 
against the fundamental system  of our 
jurisprudence. 

Then I will go to another clause, clause 127, 
which provides that if goods are smuggled 
goods and are found with a person, then the 
man will be penalised; a penalty will be 
imposed on him. The goods will be 
confiscated. At the same time he will be liable 
to prosecution also. Now this is also another 
point which is against our system of 
jurisprudence. We provide that for the same 
offence a man cannot be prosecuted twice. It 
is our fundamental system of law that a man 
cannot be prosecuted twice for the same 
offence. Once he is prosecuted and 
discharged, the man goes away. Now here he 
is virtually prosecuted twice. When the 
Collector of Customs or the Assistant Collec-
tor of Customs confiscates the gooda and 
imposes a fine, that is something like a 
punishment, it is like a prosecution and the 
man has been penalised. Then, again under the 
criminal law the man is penalised. This sort of 
double prosecution it something which is 
against the principles of our law. And that also 
should not   have  been   there.    After    all   * 
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greater and bigger penalty may be provided 
for, the Assistant Collector of Customs can 
fine him Rs. 10,000, Rs. 20,000, Rs. 1,00,000, 
Rs. 5,00,000; to any extent he can fine, or the 
goods may be confiscated and the man should 
be handed over to the police, but to say that 
the Collector of Customs can impose a 
penalty and confiscate the goods and still a 
prosecution awaits him is against the system 
of law which we are following. 

SHRI AKBAR ALI KHAN: This is the 
present law. 

SHRI ROHIT M. DAVE: There are a 
number of cases in which the most severe 
punishments under the criminal law are also 
given. It is not t all against our law . . . 

SHRI AKBAR ALI KHAN: The present 
law is the same. He can be proceeded against 
in a criminal court while also being 
answerable to the customs authorities. 

SHRI SURESH J. DESAI: I am sorry I have 
not made myself clear. Under our criminal 
law a man cannot be prosecuted twice. Here 
you are imposing a penalty on the man in 
addition to confiscating his goods and at the 
same time a prosecution is awaiting him. It 
should not be both. You can impose a bigger 
penalty, or penalty need not be imposed on 
the man and he can be prosecuted only— any 
of the two. Both the things should not be there 
because that is also against the system of 
jurisprudence.    That is all my submission. 

SHRI ROHIT M. DAVE: Is there not 
imprisonment as also fine? This is something 
like that. You can have both, imprisonment as 
well as fine. There are a number of cases in 
which you have both. There is nothing against 
law. 

SHRI SURESH J. DESAI: I could not; get 
him. 

SHRI AKBAR ALI KHAN: Mr. Dave says 
that the present law is similar, namely, he is 
responsible before the Customs authorities as 
well as before the criminal court. You want 
even the present law to be modified. 

SHRI SURESH J. DESAI: I am sorry I 
cannot get the point which the hon. Member 
is making. 

Madam, we go to clause 26 which says that 
if the goods are re-imported, the export duty 
which was paid on them while they were 
exported, will be refunded. But what happens 
to the cess? Cess has also got to be refunded. 
The clause does not mention that. The 
Customs Reorganisation Committee 
specifically mentioned that the cess has also to 
be refunded but no provision for that has been 
made here. 

Then, I go to clause 128 about appeals. 
Now the appeals lie to the Assistant Collector 
of Customs or to the Central Board of 
Revenue. Just as in the Income-tax law we 
have got an independent tribunal, or in the 
Foreign Exchange Regulations we have got an 
Appellate Board, similarly for Customs also it 
is very necessary that there should be an 
independent tribunal or an independent 
authority to which all the cases should be re-
ferred. Because very often it happens that in 
important cases it is not merely the lower 
officer who is investigating the case but the 
whole hierarchy is interested in it when it is a 
big case. Then, the appeal has to be made to 
the same persons. That is something which is 
not very fair. An appeal lying to the same 
Assistant Collector of Customs who is interes-
ted in detecting the case and bringing the 
culprit to book is something which is not very 
fair. That is not in the interests of justice. I am 
not suggesting this with a view, in any way, to 
impairing the process which the Customs 
follow. Let them follow their process and 
bring the culprit to book. But after that, when 
the appeal has to be made, it should be made 
to 
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[Shri Suresli J. DesaiJ an authority which 
can function with justice, an authority in 
which the accused must have full confidence 
and the public also have full confidence. For 
that very reason in the Income-tax law we 
have provided for tribunal, in the Foreign 
Exchange Regulations we have provided for 
an independent- appellate authority. Similarly, 
for Customs also we should provide for an 
independent appellate authority. 

Madam, these are in the main the 
provisions about which I wanted to offer 
remarks. I am very happy that the law of 
Customs is codified. It is a vast improvement 
on the existing law which had become 
obsolete, as I said before. Certainly we have 
to congratulate the Ministry of Finance for 
bringing forward this legislation as also the 
Select Committee for all the good work they 
have done. 

Thank you, Madam. 

SHRI N. B. MAITI (West Bengal): Madam 
Deputy Chairman, all sections of the House, I 
find, have welcomed the Bill though certain 
objections had been raised on certain points. It 
has been pointed out by many of the Members 
here that it is unfortunate that Members of the 
Rajya Sabha were not associated at the Select 
Committee stage the reason being that it is a 
Money Bill. Though the Bill deals with money 
matters, it deals only with the policy that will 
be governing money matters, not the amounts 
of money actually. Therefore, I do not find any 
reason why Members of the Rajya Sabha 
should not have been associated at the Select 
Committee stage. It is hoped that some sort of 
representation, or whatever it might be, will be 
made to the proper authorities that a Bill 
dealing with policy matters and not with finan-
cial matters as such should also be open to 
Members of the Rajya Sabha to associate 
themselves with, if a. Select Committee is 
formed for the purpose. 

Now, Madam, leaving that point aside, I, as 
other Members have done, welcome the Bill 
because it is a long-felt one and it should have 
been presented long before. Even then at this 
late stage it is welcome. 

Madam, certain points -have been raised by 
certain Members and my friend, the previous 
speaker, honourable Mr. Desai has spoken 
rather fervently on certain points in contradic-
tion to what had been said by certain other 
Members, particularly Mr. San-thanam and 
hon. Mr. Sapru. I believe, Madam, that the 
points raised by our friends will be tested in 
course of time as experience is gathered. Not 
only in this House but also in the other House 
certain points were raised, and I believe these 
would be left to the working of the measure, 
and in course of time, there is no doubt that 
this Bill will come up again for certain 
amendments. 

Madam, what I specially want to point out 
to the Government is this. We have got our 
Himalayan border exposed to smuggling and 
other things. So long we were dealing with our 
coastal areas and some areas bordering 
Pakistan on the eastern and the western sides. 
But today the whole Himalayan border has 
been exposed. I do not know how the Customs 
authorities will deal with this problem. Now 
the Himalayas are no more barriers from 
Ladakh on the western side to the Lohit river 
in the east. Any number of articles could be 
smuggled from the other side of the Himalayas 
into this country. That position has got to be 
considered. I particularly invite the attention of 
the Central Government and, through them, the 
Customs authorities to this matter. I do not 
know how they will do it but this should not be 
left for a future date when the country comes 
to be settled but even now this is very much 
required. With these words I thank you for 
giving me an opportunity. I only wanted to 
point out the last point. 
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SHRI M. P. BHARGAVA (Uttar Pradesh); 
Madam Deputy Chairman, I associate myself 
with the remarks made by m'ost of the 
previous speakers about the non-inclusion of 
the Rajya Sabha Members in the Select Com-
mitte to which the Bill was referred. Even 
before the Bill was referred to a Select 
Committee by the other House, the House is 
probably aware, the question was raised in this 
House and I was glad to note that the 
Government was not objecting to the 
association of the Rajya Sabha in the Select 
Committee for this Bill and therfore I feel that 
it is high time that this question is taken up by 
the Chairman bf this House with the Speaker 
of the other House and some sort of working 
arrangement arrived at about the Money Bills. 

I was going through the procedings of the 
other House and I was surprised that Some 
Members of the other House have very hazy 
notions about the Constitution and they 
sometimes make pronouncements which are 
against the provisions of the Constitution. I 
will refer in this connecti'on    .    .    . 

SHRI AKBAR ALI KHAN: Is it appropriate 
that we should refer to the speeches of the 
Members of the other House and make 
observations? 

SHRI M. P. BHARGAVA: If in that House 
something can be said about this House, 
certainly we are within bur rights to say 
something about what happened in the other 
House. 

THE DEPUTY CHAIRMAN: It is quite 
relevant. 

SHRI M. P. BHARGAVA; I will read out  
what  happened: 

"I have another suggestion, which is very 
awkward for me to make. But I say that we 
cannot have ..." 

mark the words please— 

"... the luxury of having Rajya Sabha ..." 

SHRI SHEEL BHADRA YAJEE (Bihar): 
Shame. 

SHRI M. P. BHARGAVA: "... and the 
Councils in the States. They should be 
abolished. One House is enough; Lok Sabha 
is enough. The other State Assemblies are 
there. Why should we have this luxury of a 
House of Lords and House of Elders? Let us 
suspend, at least for six or eight months, the 
Councils and the Rajya Sabha." 

SHRI SHEEL BHADRA YAJEE: Are we 
Lords? 

SHRI M. P. BHARGAVA; This is the 
statement which I wanted to bring to the 
notice of the hon. Members of this House and 
I am sure after hearing what has been said, 
Mr. Akbar Ali Khan will not have the same 
objection which he raised. 

SHRI SONUSING     DHANSING 
PATIL: Was he not called to order? 

SHRI M. P. BHARGAVA: I do not know.    
It is not in the proceedings. 

SHRI AKBAR ALI KHAN: That is a 
debatable point. That has been raised on more 
than one occasion as to whether the Upper 
House should remain. We differ from them 
but I think there is nothing personal .' .   . 

SHRI M. P. BHARGAVA: I may tell Mr. 
Akbar Ali Khan that I have not brought this 
with any personal motive. I have also 
refrained myself from even naming the person 
who made the remarks. It is the principle on 
which I am speaking and if the hon. Member 
knew the provisions of the Constitution then 
he would have refrained from making these 
remarks. There is a definite provision in the 
Constitution how the Upper Houses can be 
abolished. By merely one Member getting up 
and saying that this House should be 
abolished, that cannot be done. That is what I 
object to and that is what I wanted to bring to 
the notice of hon. Members. 
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[Shri M.  P. Bhargava.] 
Coming to this Bill, I have stated about our 

non-inclusion. Even then I must pay a tribute 
to the Select Committee of the Lok Sabha 
which dealt with this Bill. They have done a 
good job and at several places they have made 
the provisions very much more clear, very 
much more explicit and the amendment of 
several clauses which they have handled and 
which they have suggested is a good work 
done- 

I will come to some of the major things 
which have been changed from the Bill as it 
was introduced in this House of Lords nnd 
House of Elders? has emerged from the Select 
Committee. First, I will refer to clause 11 
where it has been said: 

"11. (1) If the Central Government is 
satisfied that it is necessary so to do for any 
of the purposes specified in sub-section (2), 
it may, by notification in the Official 
Gazette. prohibit either absolutely or 
subject to such conditions (to be fulfilled 
before or after clearance) as may be 
specified in the notification, the import or 
export of goods of any specified 
description." 

Sub-clause (2) gives the purposes referred to 
in sub-clause (1) and there is a long list of 
certain categories in which a very imporant 
category was omitted in the Bill as it went to 
the Select Committee and which has been 
added and it is subclause 2(r)   which reads: 

"the implementation of any treaty, 
agreement or convention with any country." 

This is a very important aspect of the whole 
question of customs, imports and exports and 
this was a very big omission which was there 
in the Bill and which has been rectified by the 
Select Committee. 

Coming to the    last sub-clause,    it reads: 

"any  other purpose  conducive  to the 
interests of the general public". 

This, to me, seems a very wide covering 
clause and I would request the hon. Minister 
to consider even at this stage if the wordings 
could be changed so as to make this less wide 
and still keeping it consistent with the purpose 
for which it is meant. It is on page 7 and 
reads: 

"any  other purpose  conducive to the 
interests of the general public." 

Somehow this word 'conducive' does not 
appeal and it looks as if it is a very wide 
power which is being given. 

Next I come to clause 13 about which Mr. 
Suresh Desai has already spoken. Others have 
also spoken. Till now the position was that if 
any consignment was received, by the 
Customs authorities and it had not been 
cleared and in between this period of arrival 
and clearance any pilferage occurs or any 
goods are stolen, then according to the 
existing law, the importer has to pay the duty 
on even those goods which would not come to 
his possession even after taking delivery and 
which had been pilfered before he actually 
took delivery of those goods. That was 
obviously a very unjust position, because a 
person cannot be held responsible or liable to 
pay duty on the goods that are not delivered to 
him, due to somebody else's fault, and the 
goods get pilfered from the store of the 
Customs authorities, or when in transit. 
Therefore, this provision that has now been 
made is a very healthy provision and if we 
read the clause in the Bill as introduced and 
the clause as it now stands, I think the whole 
position will become very clear. As 
introduced, the clause ran thus: 

"If any imported goods are pilfered after 
the unloading thereof and before clearance 
for home consumption or deposit in a ware-
house, the importer shall be liable to pay 
the duty leviable on    such 
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4nd the improved clause as it stands in the 
Bill passed by the Lok Sabha, that is to say, 
as it has emerged from the Select Committee, 
is like this: 

"If any imported goods are pilfered  after  
the  unloading  thereof" 

—and here the words have been added: 

"and before the proper officer has made 
an order for clearance for home 
consumption or deposit in a warehouse, the 
importer shall not" 

—the word "not" was not there before: 

"the importer shall not liable to pay the 
duty leviable on such goods except" 

—and  then  comes  the  exception: 

"except where such goods are restored to 
the importer after pilferage." 

I think this is a very healthy clause now and 
the House should welcome it. 

Next I come to clause 14. The old clause 14 
in its sub-clause ( l ) ( a )  spoke of "the normal 
price". I personally feel, Madam, that this 
expression "the normal price" is a very vague 
term in any statute. Therefore, I welcome the 
change made here by the Select Committee. 
They have dropped the word "normal" now 
and in the present   Bill it runs thus: 

"(a) the price at which such or like 
goods are ordinarily sold." 

The world introduced here is "ordinarily", and 
it makes the position clear. We can 
immediately find out what is the market price 
and so it is much easier in that way. 

Next I come to clause 29. If we examine 
the old clause 29 and the new clause, the 
House will be able to see that a vast 
improvement has been made by the Select 
Committee. The old clause read thus: 

"29. The person-in-change of a vessel or 
an aircraft entering India from any place 
outside India shall not cause or permit the 
vessel or aircraft  to call  or land— 

(a) for the first time after arrival in 
India; or 

(b) at any time while it is carrying 
passengers or cargo brought in that 
vessel or aircraft; 

at any place other than a customs port or a 
customs airport, as the case may be, unless 
he is compelled to do so by stress of 
weather, accident or other unavoidable 
cause." 

In the new clause, or rather in the clause as it 
now stands, what was given in a sentence has 
been made explicit.   Previously the words 
were: 

"unless he is compelled to do so by 
stress of weather accident or other  
unavoidable cause." 

That was in one sub-clause. Now they have 
made it into two sub-clauses. The first one 
deals with the subject-matter as before. In the 
second subclause they have made the 
provision clearer regarding accidents, going 
astray due to weather and so on. Now it reads 
thus: 

"(2) The provisions of sub-section (1) 
shall not apply in relation to any vessel or 
aircraft which is compelled by accident, 
stress of weather or other unavoidable 
cause to call or land at a place other than a 
customs port or customs airport but the 
per-son-in-charge of any such vessel or 
aircraft— 

'(a) shall immediately report the 
arrival of the vessel or the landing of the 
aircraft to the nearest customs officer or 
the officer-in-charge of a police station 
and shall on demand produce to him the 
log book belonging to the vessel or the 
aircraft; 

(b) shall not without the consent of 
any such officer permit any goods 
carried in the vessel or the aircraft to be 
unloaded from, or any of the crew or 
passengers 
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to depart from the vicinity of, the vessel 
or the aircraft; 

(c) shall     comply     with any 
directions    given    by    any such 
officer  with  respect  to  any such 
goods,' 

and no passenger or member of the crew 
shall, without the consent of any such 
officer, leave the immediate vicinity of the 
vessel or the aircraft: 

Provided that nothing in this section shall 
prohibit the departure of any crew or 
passengers from the vicinity of, or the 
removal of goods from, the vessel or 
aircraft where the departure or removal is 
necessary for reasons of health, safety or 
the preservation of life or property." 

For thus making this clause very clear I am 
very grateful to the Select Committee. 

Now I come to clause 102 and to the Note 
of Dissent given by some Members there.    
One of the Notes says: 

"It should be so amended as to provide 
that the person about to be searched should 
be clearly told that he has a legal right to be 
taken before a magistrate or a Gazetted 
Officer of Customs, and only if he opts 
otherwise, he may be searched by the 
officer himself. The facile assumption or 
dictum that every one is supposed to know 
the law with all its details is not wholly 
tenable in our country where the vast majo-
rity of the people are illiterate, at best semi-
literate." 

This clause 102 provides that if any person 
found to be having some smuggled goods 
wants to be taken to an officer of customs, he 
shall be taken. That is what is provided here. 
Now, the law of customs or for that matter 
any other law is not very clearly and easily 
known to everybody, and as has been stated in 
this Note of Dissent—I partly agree with 

what is stated in the Note—I feel that some 
more specific provision ought to have been 
made in this clause to take the person 
concerned to the customs officer, if he so 
wanted. This is not very specific, as it is. I do 
not know whether the hon. Minister is in a 
mood to accept any changes in the Bill as it 
has come to us; but if he is, I think some 
amendments could be moved. 

SHRI B. R. BHAGAT: HOW can I accept an 
amendment without seeing it? 

SHRI M. P. BHARGAVA: I have stated 
what I had in mind and what I wanted to be 
amended. 

In the same clause a very good change has 
been made by the Committee to which I 
would like to invite the attention of the House. 
In sub-clause (5) it has been orovided that: 

"No female shall be searched by any one 
excepting a female." 

THE DEPUTY CHAIRMAN: Mr. 
Bhargava, you may continue after lunch. The 
House now stands adjourned till 2.30  P.M. 

The   House  then  adjourned for 
lunch at one of the clock. 

The House reassembled after lunch at half-
past two of the clock, THE DEPUTY CHAIRMAN 
in the Chair. 

SHRI M. P. BHARGAVA: When the House 
adjourned I was speaking on clause 102. 
During the recess I had the opportunity of 
looking at the amendments given notice of by 
Shri V. K. Chordia and I find that for clause 
102 he has given an amendment for deleting 
the words "if such person so requires". I am 
inclined to support this amendment because 
this will make it obligatory for the customs' 
employees who meet the person who has 
smuggled goods to take him to the customs 
officer necessarily. So, I 
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would request the Minister to see if it is not 
possible for him to delete these words. 

A lot has been said about clause 105, for 
and against. I fully support the new provisions 
contained in clause 105. 

I welcome the change suggested by the 
Joint Committee in clause 108. The former 
proposition was "any officer of customs 
empowered in this behalf by general or 
special order of the Collector of Customs" 
and now it has been made more specific to 
say "any gazetted officer". This is an im-
provement from the old position. 

I now come to clause 123 which deals with 
the burden of proof. Whatever has been 
provided is good but still I find a lacuna. It 
only talks of the person concerned proving 
that the goods in his possession are not his 
goods. I personally feel that the man should be 
discharged from the onus of proof. There is an 
amendment given notice of in this connection 
by Mr. Chordia. I would have liked the 
amendment to say that after proving that he 
has not smuggled the goods in his possession, 
the person concerned should be discharged 
from the responsibility or onus of proof. I 
would like some such amendment to be 
inserted in clause 123. 

There is a big Note of Dissent in regard to 
clause 131 and I am inclined to support it. 
The House is probably aware that a 
committee presided over by Mr. Badhwar was 
appointed to go into the various questions on 
this subject and that committee made some 
recommendations. The committee says: 

"We find that the Taxation Enquiry 
Commission examined this matter and 
came to the conclusion that, in the interests 
of the appellants themselves, it would be 
unwise ffo disturb the  appellate machinery 

provided at present. But, at the stage of 
revision by the Government of India of 
appellate orders, they recommended the 
setting up of a Tribunal consisting of at 
least one Judicial member who should be 
either a serving or a retired High Court 
Judge and one member who has had 
experience of Customs Administration. We 
agree with the Commission's views except 
to the extent that we consider that the 
association of a suitable representative of 
the Import-Export Trade as an additional, 
or third member of the Tribunal would be 
an improvement and would help to secure 
more informed, and therefore, more objec-
tive decisions." 

I understand that some amendments were 
given notice of by Members in the Joint 
Committee, for this appellate machinery 
being provided. I do not know what came in 
the way of the Government not accepting this 
suggestion. I would like the hon. Minister to 
take the House into confidence and give us 
some idea of the difficulties that came in the 
way of the Government not accepting the 
suggestion for a Tribunal of the sort 
suggested by the Badhwar Committee or the 
Taxation Enquiry Committee for a different 
purpose. This is as far as clause 131 is 
concerned. 

I welcome the decision and the redrafting of 
clauses 135 and 136 and before I end I would 
like to say a word about clause 161, the last 
clause in the Bill. In earlier clauses it has been 
provided that all the notifications made under 
this Bill would be placed before the Houses of 
Parliament. This is a very healthy provision 
and I would, therefore, urge that all the rules 
made under this enactment should also be 
placed before both the Houses of Parliament. 
That. I find,. is not the intention of clause 161 
which says: 

"If any difficulty arises in giving effect 
to the provisions of this Act, particularly in 
relation to the transition from the 
enactments repealed 
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provisions of this Act, the Central 
Government may, by general or special 
order, do anything not inconsistent with 
such provisions which appears to be neces-
sary or expedient for the purpose ot 
removing the difficulty". 

Therefore, I would have liked a provision to 
be made that all such rules will be   .   .   . 

SHRI B. R. BHAGAT: Orders, not rules. 

SHRI M. P. BHARGAVA: All such orders 
should be placed. 

SHRI B. R. BHAGAT: Only rules and 
notifications   are   .   .    . 

SHRI M, P. BHARGAVA: I quite follow 
your distinction between the two but still it 
would have been better if such orders were 
also caused to be placed before both the 
Houses of Parliament. 
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SHRI B. R. BHAGAT: Madam Deputy 
Chairman, I am grateful to the hon. Members 
who have participated in this debate yesterday 
and today and I am glad to note that, although 
some hon. Members did point out what, 
according to them, are certain defici-ences in 
the Bill or certain loopholes as they described 
in some of the clauses, on the whole, they 
have welcomed this measure. They have refer-
red to various clauses and a number of hon. 
Members have referred to the same clauses. 
First of all, I should like to refer to the hon.—
a distinguished jurist a3 he is—Mr. Sapru, 
who has dealt with certain points  of    law     
and     certain    other 
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clauses. I must confess that it is not with a 
view to joining issue with him on any point of 
law—.because he has been a very 
distinguished jurist and my knowledge of law 
is very perfunctory—but it is with a view to 
clarifying certain points which he has raised 
that I want to refer to him. Before I do that let 
me mention one point of procedure that he 
raised. In that connection he referred to the 
Badhwar Committee and said that although 
the Committee submitted its report in 1958, 
the Government introduced the Bill only in 
1962. And then he asked: Why this long 
period of gap? Madam, the hon. Member 
would have 3 P.M. seen that the terms of refer-
ence of that Committee were such as to deal 
with the procedure and organisation and not 
with the law as such. They were mainly 
concerned with procedure and organisation, 
and they have referred to certain aspects of 
law while considering those procedures and 
organisation and have suggested some change 
in the law. So it was not as if they were 
suggesting on the measures of legislation. 

SHRI ROHIT M. DAVE: An important 
change relates to the burden of proof. Is that 
procedure or substantive law? 

SHRI B. R. BHAGAT: I am saying that 
according to the terms of reference the 
Committee was asked to enquire into the 
procedures and organi-tation of the Customs 
Department and not the law. While going into 
the procedures and organisation, they came 
across certain aspects of things and they 
suggested certain changes in the law. It may 
be that they did suggest a certain, what the 
hon. Member calls, substantive point of law. 
They did suggest something, but my point is 
this: it was not as if this Committee was asked 
to suggest changes in the law or to make 
recommendations as to how the law should be 
changed. So, when this Committee's report 
came and when we implemented the 
recommendations as    regards    proce- 

dures and organisation, we were also 
considering some of the suggestions which 
they had made regarding changes in the law, 
and that took some time. That was considered 
very carefully in the Department, and 
therefore after going through the entire gamut 
of this law we have been able to bring forward 
this Bill. If it is said that when the report was 
submitted three or four years back this 
legislation has come only now, well, I could 
only say that there is no relation between the 
two. 

Then, Sir, I refer to clause 123 on which a 
number of hon. Members have spoken and in 
which the important question of the transfer of 
onus of proof to the persons from whose 
custoody the goods are seized features. Sir, it 
should be appreciated and I want to emphasize 
this fact that this is not a new provision. This 
clause corresponds to section 178A of the Sea 
Customs Act. This provision was introduced 
in 1955 on the recommendation of the 
Taxation Enquiry Commission's Report. The 
provision has thus been on the Statute Book 
for over seven years, and if for the past seven 
years traders have not found any real 
difficulty, I do not see how in future difficulty 
is going to arise. 

Another point of importance which I would 
like to stress is that the onus of proof is 
transferred to the owner. It is only so in the 
case of gold, diamonds, and watches, 
commodities in which smuggling is rampant. 
Particularly in gold it has assumed such a 
proportion, of which the House is aware, that 
it has made a very serious inroad into our 
foreign exchange reserves. We have to take 
note of it. Therefore, it is only in the case of 
these items in which smuggling is going on on 
a very large scale that this burden of proof is 
sought to be transferred to the persons from 
whose custody the goods are seized. As for 
the point that it is a departure from the 
principles of natural justice, if we look at it 
from this point of view—I refer to this 
question . because this was taken to the 
Supreme Court    i» 
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some cases recently and the judgment 
delivered by them deals with this point—I 
will do well to quote from their judgment.   It 
reads as follows:— 

"It would be apparent that this is in line 
with a great principle underlying the 
structure of the rights guaranteed by article 
19, that is a balancing of the need for 
individual liberty in the matter inter alia of 
the right to hold property or of the right to 
trade with the need for social control in 
order that the freedoms guaranteed to the 
individual subserve the larger needs, moral, 
social, economical and political, of the 
community and thus ensure orderly 
progress towards the goal indicated by the 
Preamble." 

1 would like the House to note what a 
distinguished Judge and the Chief Justice of 
the Supreme Court have said: 

"It would follow that the reasonableness 
of the restraint would have to be judged by 
the magnitude of the evil which it is the 
purpose of the restraint to curb or 
eliminate." 

That is the significant line. Then the Supreme 
Court goes on: 

"That the restrictions are in the interest 
of the general public is beyond 
controversy. But is the social good to be 
achieved by the legislation so 
disproportionately small that on balance it 
could be said that it has proceeded beyond 
the limits of reasonableness? We would 
answer this in the negative." 

Actually they have suggested even going 
beyond this by a special law or some such 
thing when the social good is in danger. The 
only point is that the burden of proof is to be 
transfer-. red not in a general way but in 
respect of certain goods in which the whole 
country, the whole House, both Houses of 
Parliament are agreed that it has become a 
great social evil. It is not for the first time that 
there has been this departure. There have been 
various judgments of Courts, and the 

Speaker in the other House was good enough 
to point out that in recent times there have 
been certain departures from the principles of 
natural justice when very great social princi-
ples and the general well-being of the country 
were involved. So, this is in the nature of such 
departures which are wholesome and which 
do not nullify but rather strengthen the 
principles of natural justice. 

Then another point was made about the 
tribunal. It was said that as in the income-tax 
law there should be an independent tribunal 
for the customs. Without any disrespect to the 
priniciples of an independent tribunal, let me 
emphasize this fact that there is a difference 
between the principles involved in revisions 
and appeals in income-tax cases and similar 
principles in appeals and revisions in customs 
cases. In the former it is a question of 
interpretation) of the law. Whenever there are 
appeals in income-tax cases, it is the 
interpretation of the law which naturally the 
tribunal goes into, where all the judicial 
technicalities should be observed and are 
being observed. But in customs cases and 
particularly cases involving smuggling, it is 
not the points of law that are involved. It is 
rather merely the appreciation of facts that is 
involved. So far as appreciation of facts is 
concerned, I may venture to differ from my 
hon. friend, the elder statesman of this House, 
Shri Sapru, that a judicial mind is necessarily 
in a better position to appreciate facts than an 
experienced administrative officer. On this 
point I beg to differ. Senior officers of the 
Government who have had years of 
administrative experience of the working of a 
particular Department and who have 
considerable knowledge of the working of the 
trade and who are fully aware of the canons of 
natural justice, these senior officers are in my 
opinion equally suited, perhaps better suited 
to appreciate facts in a customs appeal than 
judicial officers who may perhaps be better 
equipped for sifting the niceties of a statutory 
enactment 
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[Shri B. R. Bhagat] but who may have no 
experience of the working   of the  Customs  
Department. 

SHRI AKBAR ALI KHAN: The suggestion 
was that one member should be judicial, not 
all. 

SHRI B. R. BHAGAT: Then as for the 
actual working, this point that I have made is 
also corroborated by the actual working in 
appeal cases. I have tried to collect figures for 
three years to show as to how this scheme has 
been working. The total number of appeals 
decided in 1960 was 421. Of these, 160 were 
rejected. 

 
SHRI B. R. BHAGAT: I am surprised that 

the hon. Member is observed with 420. 

SHRI V. M. CHORDIA: I could not follow. 
I am noting them here. I do not know whether 
it is 420 or 421. 

SHRI B. R. BHAGAT: I am rather surprised 
.   .   . 

SHRI V. M. CHORDIA: What is the 
number? 

SHRI B. R. BHAGAT: It is 421.  The 
number of appeals rejected is 160, that is 38 
per cent and the number of appeals in which 
relief was given is 261, that is 62 per cent. 
This is at the appeal stage. Then in the revi-
sion to the Government from those rejected, 
the number of revisions decided is 394. The 
number rejected is 155, that is 39 per cent and 
accepted is 60 per cent. Similarly, in 1962, the 
number of appeals rejected is 50 per cent and 
accepted is 50 per cent. Now, of those 
rejected, 42 per cent has been accepted and 
refund is given. In 1961 39 per cent was 
rejected. Of that 39-36 per cent has been 
accepted at the revision stage. So, if you see 
the actual working in the appeals, you will 
find that in about two-thirds of the  cases,   
relief     is   given   and   the 

appeals are accepted, and this will show that 
the appellate authorities are not working with 
any bias. They are doing things in an open-
minded way, and wherever reliefs on points of 
facts and appreciation of facts are due, they 
are being given. 

Then, a point was made in a similar 
connection by my friend, Shri Santha-nam, as 
to why the Government should have the power 
to modify or annul the appeals decided. I think 
that he has not been able to appreciate the 
changes that have been introduced. Now, we 
have independent Appellate Collectors who 
will decide cases in appeal from below the 
Collectors. They will have nothing to do with 
the day-to-day functioning of the department 
so that they will have an open mind. Now, in 
income-tax cases from the Commissioner, the 
appeal can go to the Tribunal. From the 
Appellate Collectors similar provisions do not 
exist. In some cases, if the decision has been 
very harsh, what is the remedy? Therefore, if 
the culprit has been let off lightly due to some 
collusion or something, there should be the 
enhancement of the fine Or punishment, and 
who should have the power? Is it the Collector 
or any other superior officer? So, the Select 
Committee decided that the powers of 
enhancement should be with the Government 
at the highest stage. Similarly, any 
modification may be made by the Board. That 
is why such a revision was introduced by the 
Select Committee and I think it is quite 
healthy and it should    be welcomed. 

Then, Shri Santhanam raised a number of 
other points with which I would like to deal 
briefly. He asked why the goods should be 
allowed to remain in, the warehouses for three 
years, and he feared in this connection that it 
would cause congestion in the warehouses. 
The practice in most of the countries of the 
world is to allow a period of three to five 
years. These warehouses are different from 
the transit sheds on the wharf where there is 
sometimes congestion.    The  laying 
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down of the time-limit of three years for 
warehousing does not cause any congestion in 
the transit sheds. The time-limit of three years 
is there in the existing Act also. It is not a nrw 
provision. 

Then he said that there were private 
warehouses, called bonded warehouses, in 
whioh they allowed the manufacturers to keep 
their goods under a bond for re-export. He 
asked why it should be allowed. It is being 
allowed in the interests of export. If the goods 
are in the bonded warehouses, we can 
exercise control. "We allow such goods to be 
there duty-free. Then they go into the process 
of manufacture and they are :xported from the 
bonded warehouses »nd they do not go out in 
any unauthorised way. That is why we rllow 
it. He objected to it but I think it is a very 
salutary provision ind it is in the interests of 
export. 

Then, he said about drawbacks on ased 
goods that they might be used Mid then again 
re-exported and that therefore the drawbacks 
given on them were unjustified. I may 
mention regarding drawbacks on used goods 
that the rate of drawback on such goods will 
not necessarily be 98 per cent. As indicated in 
clause 74(2) of the Bill, the Central 
Government has the power to fix different 
rates of drawbacks. So, it will be much less 
and we will take into consideration the 
depreciation of value and the other 
circumstances. 

Then, Shri Chordia made a general 
allegation that there was quite a lot of 
corruption in the department. This is not the 
first time that he has made •uch an allegation. 

was like this. Suppose that a parti 
cular officer has got some ill-will. 
He named me and said that I am a 
Minister and tomorrow I may not be 
a Minister. The officer can come and 
seize my watch and say that it is a 
smuggled one. I am sorry to say 
that it is hardly likely. It betrays a 
bias against the officers. It has never 
happened. But even so, if he goes 
through the Bill, he will find that 
there is a provision for it. Suppose 
the watch is seized. The officer of the 
Customs must have reasonable belief 
that the watch is a smuggled one. 
Mr. Chordia is wearing a watch. 
Maybe it is new. No Customs officer, 
however high and mighty he may be, 
will dare to go and touch him and 
say that it is a smuggled watch 
because he would not have a reason 
able basis of belief to say that. Then, 
suppose he did that. We have taken 
powers in another clause, clause 136, 
to prosecute that officer if it is shown 
that he has done it deliberately or 
wilfully or without any reasonable 
basis of belief. Then, he can be 
prosecuted. That is a special power 
that we have taken under this Bill 
that such an officer can be prosecuted. 
So, to base his judgment on such a 
preconceived bias against such officers, 
I do not think, is a very healthy thing. 
But even so, we do not deny that 
there is corruption in this depart 
ment or in any other department. 
Apart from being an administrative 
evil, corruption is a social evil also. 
Constituted, as we are in the society, 
our outlook, our way of life, our 
sense of values, public values, all 
these are tbere. Some hon. Member 
asked why we were giving them more 
powers, and said that in western 
countries, they gave more powers to 
the Customs officers, to the adminis 
trative officers because they were 
very conscientious. Then, some hon. 
Members retorted that they were more 
conscientious because the people were 
also more conscientious. I do not say 
that we are not very much less con 
scientious. But the point is this: 
Corruption cannot be rooted out by 
providing any        administrative 
mechanism.   A proper psychology ha» 

SHRI B. R. BHAGAT:    One of   the 
ways  in which  he described the un-
reasonableness of the Customs Officers 
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[Shri B. R. Bhagat.] to be created. Of 
course, we must be armed with all the powers 
for dealing with such defaulting officers or 
whoever he may be. But my main point is that 
in these respects no generalisation will help to 
condemn in a general way that the whole 
department is corrupt, that every officer is 
corrupt and therefore no power should be 
given, well, Sir. that will defeat the very basis, 
the very purpose of this Bill because, while 
speaking on the motion   .   .   . 

 

SHRI B. R. BHAGAT: He said that these 
powers are being given, and because the 
officers are corrupt, they will abuse them and 
that is why he dramatically gave an example 
and said that they come and say, "This watch 
is smuggled", and we have no remedy there. 
The point is not this. Wherever we have taken 
powers, our idea has been to give only such 
powers as are adequate to stop smuggling. 
While making the motion about this I 
explained that the purposes of the Bill were 
two, one to facilitate and help trade, and we 
have given aome examples in which we have 
tried to give facilities to trade whether the 
goods are in bonded warehouses or with the 
port authorities. Mr. Santhanam took abjection 
as to why we have changed the wording and 
put "not" in clause 13 to read "not be liable to 
pay the duty" etc., and said that the importer 
himself may pilfer the goods and may escape 
duty. But that is not the point. Now if he 
pilfers, we have other powers to confiscate the 
goods, but we wanted to provide for genuine 
cases where the goods are with the port 
authorities and pilferage takes place before he 
takes delivery of the goods, and here we say 
we will not   charge  the duty 

on the goods to the extent that they are 
pilfered. 

Then regarding clause    118 it   waa asked   
what  nappened  where  a   diamond, which was 
a smuggled diamond, was mixed up with other 
diamonds ;n a packet.    If it could    be found 
out that the packet contained a smuggled 
diamond,   then   we  will  not  separate them 
and seize    and    confiscate    the smuggled  
diamond  only.    The  whole packet    will    be     
confiscated.     This separation    and 
confiscation    of    the smuggled diamond     
only    will    take place in the shops or in the 
towns and cities,  where they    deal in 
diamonds and where, say, °f the ten diamonds, 
nine may be from a different source and one 
may be a smuggled one, in a shop or in a city.   
But in the actual importation, when    a person  
imports them, either the whole lot is smuggled 
or is not because,  if he imports  ten diamonds, 
it would not be that    five would be smuggled 
and five would be against proper import 
licence.    So on this point we have made a 
distinction, and in the case of actual 
importation in   the  port,   well,   if  smuggled   
diamonds are found out, the whole package 
will be confiscated.   But we have given relief 
in the case of shops or in cities where the    
hardship    may    be genuine.    So  my point    
is   this  that wherever we have felt    that we 
can help genuine trade or genuine exports we 
have tried to liberalise the provisions.    But the 
other feature of    the Bill    is    to    tighten    
anti-smuggling measures and these    are the    
powers which we seek whether it is in    the 
matter of the onus of proof or in the matter of 
giving more powers to the customs officers.    
Now in the matter of  the  issue  of  search   
warrants  objection was raised    as    to why    
the Assistant  Collectors  of  Customs    are 
empowered to search premises.    It is not a 
new power,  and it is not only in this country.    
In U.K. or Australia such powers are given to 
the revenue officers.    Even in this country, in 
the matter of sales tax or income-tax or estate 
duty such    powers    to search premises are 
given  to the officers of those departments and I 
fail to under- 
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stand why on such an important measure, 
when the whole House is convinced that 
smuggling, particularly of gold, has assumed a 
very dangerous proportion, and when we want 
to check that, to curb that and want to give 
powers to the Assistant Collector of Customs 
with that end in view, why such a provision is 
objected to. On the one hand the point is 
emphasised that smuggling should be 
prevented and there I am one with the 
Government and am one with the House and 
that is being said. On the other hand, whatever 
powers we want to take, whatever preventive 
powers we want to have, well, they are ob-
jected to. Sol think that attitude will not help, 
because there is an inherent contradiction in it, 
and in all the powers that we are seeking to 
have we are guided by the sole motive of not 
only stream-lining the measure, simplifying 
the measure so as to facilitate trade and 
exipont, but also to strengthen the 
administration to deal effectively and 
successfully with the menacing proportions of 
smuggling of gold or other goods. 

[THE VICE-CHAIRMAN     (SHRI    AKBAR ALI 
KHAN)   in the Chair.] 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) :  The question is: 

"That the Bill to consolidate and amend 
the law relating to customs, as passed by 
the Lok Sabha, be taken into 
consideration." 

The motion was adopted. 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) : We shall now take up the clause by 
clause consideration «f the Bill. 

Clause 2—Definitions 

SHRI V. M. CHORDIA: Sir, I beg to move: 

1. 'That at page 3, lines 20-21, for the 
words 'trade in India' the words 'trade at 
place of clearance in India' be substituted." 

" 'market price', in relation to any goods, 
means the wholesale price of the goods in 
the ordinary course of trade in India;" 

"wholesale price of the goods in the 
ordinary course of trade in India" 
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THE VICE-CHAIRMAN (SHRI AXBAH ALI 
KHAN): Would you like to press it or would 
you withdraw? 

SHRI V. M. CHORDIA: I will not withdraw. 

SHRI B. R. BHAGAT: He never withdraws. 

THE VICE-CHAIRMAN (SHRI AKBAR Au 
KHAN):    The question is: 

1. "That at page 3, lines 20-21, for the 
words 'trade in India' the words trade at 
place of clearance in India' be substituted." 

The motion was negatived. 

THE VICE-CHAIRMAN (SHRI AKBAK ALI 
KHAN):    The question is: 

"That clause 2 stand part of tha Bill." 

The motion was adopted. 

Clause 2 was added to the BUI. 

Clauses 3 to 16 were added to the Bill. 

Clause 17—Assessment of duty. 

SHRI V. M. CHORDIA: The question is: 

2. "That at page 8, line 33, after the 
words 'undue delay' the words 'but not 
exceeding a week' be inserted." 
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THE  VICE-CHAIRMAN (SHRI AREAS Au 
KHAN):    The question is: 

2. "That at page 8, line 33, after the 
words 'undue delay' the words Taut not 
exceeding a week' be inserted." 

The motion was negatived. 
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THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN):    The question is: 

"That clause 17 stand part of the Bill." 

The motion was adopted. 

Clause 17 was added to the Bill. 

Clauses  18  to 26  were added  to  the Bill. 

Clause 27—Claim for refund of duty. 

SHRI V. M. CHORDIA:    Sir, I move: 

3. "That at page 13, after line 18, the 
following further proviso shall be inserted, 
namely: — 

'Provided further that the limitation of 
six months shall not apply in cases where 
duties are realised or collected in excess 
due to a wrong classification or misrepre-
sentation on the part of the customs 
authorities regarding the basis of duty 
realised or collected and where 
subsequently the mistake is detected or 
found out and such excess duty shall be 
refundable.' " 

 

 

THE       VICE-CHAIRMAN        (SHRI 
AKBAR ALI KHAN) :    Do you press it? 

SHRI V. M. CHORDIA:    Yes, Sir. 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) :  The question is: 

3. "That at page 13, after line 18, the 
following further proviso shall be inserted, 
namely: — 

'Provided further that the limitation of 
six months shall not apply in cases where 
duties are realised or collected in excess 
due to a wrong classification or misre-
presentation on the part of the customs 
authorities regarding the basis of duty 
realised or collected and where 
subsequently the mistake is detected or 
found out and 
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such excess duty shall be refundable.' " 

The motion was negatived. 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) :    The question is: 

"That clause 27 stand part of the Bill." 

The motion was adopted. Clause 27 

was added to the Bill. 

Clause 28—Notice    for    payment    of duties 
not levied, short-levied or erroneously 
refunded. 

SHRI V. M. CHORDIA:  Sir, I move: 

4. "That at page 13, line 34, for the 
words 'proper officer may' the words 
'proper officer shall' be substituted." 

 

"notice on the person chargeable with the 
duty which has not been levied or which 
has been so short-levied or to whom the re-
fund ..." 

 

 

[THE       VICE-CHAIRMAN       (SHRI 
AKBAR ALI KHAN) : The question is: 

4. "That at page 13, line 34, for the 
words 'proper offlcer may' the words 
'proper officer shall' be substituted." 

The motion was adopted. 

THE       VICE-CHAIRMAN       (SHRI 
AKBAR ALI KHAN) :    The question is: 

"That clause 28 stand part of the 
Bill." 

The viotion was adopted. Clause 28 

was added to the Bill. 
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Clauses 29 to 101  were added to the Bill. 

Clause 102—Persons to    be    searched may   
require    to    be     taken    before Gazetted 
Officer of Customs or Magistrate 

SHRI V. M. CHORDIA:    Sir, I move: 

5. "That at page 34, line 16, the words 'if 
such person so requires' be deleted." 

 

"When any officer of customs is about to 
search any person under the provisions of 
section 100 or section 1017 the officer of 
customs shall, if such person so requires, 
take him without unnecessary delay to the 
nearest gazetted officer of customs or 
magistrate." 

 

 
The   question  was  proposed. 

SHRI ROHIT M. DAVE: Sir, I entirely agree 
with the mover of the amendment that some 
protection is necessary to a person especially if 
ha happens to be somewhere, on soma land 
frontier where also there are customs areas and 
there is a possibility that an illiterate person or 
semi-illiterate person crossing over the land 
frontier might be harassed by some pett 
officials in the customs area, if this type of 
provision which is here is kept as it is. At the 
same time, I oppose the amendment because 
of the fact that it is likely to create more 
difficulties in other respects because if this 
amendment is accepted, it might come to this: 
Suppose I am about to emplane. Some officer 
comes to me and says: "You are suspected of 
carrying certain goods which are contraband 
and therefore you are to be searched." I have 
nothing on my person and I may immediately 
tell the officer: "All right, search me, there is 
nothing with me, my plane is going away and I 
am not prepared to wait." If on the other hand, 
this amendment is accepted, it would mean 
that com-pulsorily I will have to be taken to 
some gazetted officer with the result that some 
time might be lost in the process and thereby I 
might lose my plane or ship or any other 
transport which I am about to get in. So while 
the amendment and the purpose behind this 
amendment are very desirable, I am afraid it 
might create cer- 
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tain difficulties and therefore the Government 
might find some way out for protecting the 
illiterate and semi-literates who might be 
harassed in this way. Perhaps they might do it 
by some rules or something but some 
protection which the mover of the amendment 
has in mind is necessary, though the 
amendment as such is more likely to create 
difficulties than solve them. 

SHRI B. R. BHAGAT: Sir, I am sorry that I 
am not able to accept this amendment for the 
simple reason that the same facilities or same 
conveniences that are sought to be provided to 
the person concerned will be denied in some 
cases if we accept this amendment. For 
example, according to this amendment if the 
person who is searched while crossing the 
border or any airport or a seaport so wants, he 
will be taken to the nearest gazetted officer or 
magistrate. The hon. Member has cited the 
example of emplaning a plane. Usually in 
most of the airports, there will be a gazetted 
officer and if he wants it, the difficulty will not 
arise but we have a very long land customs 
border and the idea is to prevent the 
smugglers, not the illiterate or semi-literate 
persons. Everybody comes, he is asked or 
searched. That is the usual practice. We search 
a number of passengers each day and they pass 
on. There is no question further. This is to 
prevent smuggling, and the smugglers, even if 
they may be illiterate or semi-literate, are very 
knowledgeable and they are conscious of the 
law. They would not be the persons who do 
not know that, if they want to, they have the 
power, but the real difficulty would be in such 
far-off or out-of-the-way places in the borders. 
There they are crossing and they are to be 
searched and if we remove this, they have to 
be taken to the gazetted officers who may be 
25, 30 or 50 miles away or to a magistrate who 
may be so far away. So necessarily they would 
have to be detained. In other cases, if he wants 
to be searched, if he is innocent, he would pass 
out but if he insists that 

he should be taken, there might be several 
hours' delay or even a delay of overnight 
because he has to be taken to the gazetted 
officer and the officer cannot leave his work 
and take him to the nearest gazetted officer. It 
is for this simple reason that this provision is 
there. This is only enabling. Everybody will 
know that if he wants or if there is genuine 
need for it, he can ask and he will be taken. 

 

^Amendment No.  5  was,    by    leave, 
withdrawn. 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN):    The question is: 

"That clause 102 stand part of the 
Bill." 

The motion was adopted. 

Clause 102 was added to the Bill. 

Clauses 103 and 104 were added to the Bill. 

Clause 105—Power to search premises. 

SHRI V. M. CHORDIA:     Sir, I beg to 
move: 

6. "That at page 36, line 15, after the 
words 'he may' the words after obtaining 
search warrants from the magistrate of the 
area' be inserted." 

 

•For text of amendment, vide col. 2323 supra. 
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"If the Assistant Collector of customs, or 
in any area adjoining the land frontier or the 
coast of India an officer of customs 
specially empowered by name in this behalf 
by the Board, has reason to believe that any 
goods liable to confiscation,, or any 
documents or things which in his opinion 
will be useful for or relevant to any 
proceeding under this Act, are secreted in 
any place, he may authorise any officer of 
customs to search or may him-eelf search 
for such goods, documents or things." 

"Without prejudice to the provisions of 
sub-section (1) the Central Government 
may authorise the Board, a Collector of 
Customs or a Deputy or Assistant Collector 
of Customs to appoint officers of customs 
below the rank of Assistant Collector  of 
Customs." 

 

The   question  was  proposed. 
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THE       VICE-CHAIRMAN        (SHRI 
AKBAR ALI KHAN) :    The question is: 

6. "That at page 36, line 15, after the 
words Tie may' the words 'after obtaining 
search warrants from the magistrate of 
the area' be inserted." 

The motion was negatived. 

THE       VICE-CHAIRMAN        (SHRI 
AKBAR ALI KHAN):    The question is: 

"That clause 105 stand part of the 
Bill." 

The motion was adopted. 

Clause 105 was added to the Bill. 

Clauses 106 to 117 were added to the Bill. 

Clause   118—Confiscation  of  packages any 
their contents. 

SHRI V. M. CHORDIA:    Sir, I move: 

7. "That at page 43, for clause 118, the 
following be substituted, namely: - 

'118. (a) Where any goods imported 
in a package are liable to confiscation 
it will be confiscated. 

(b) Where any goods are brought in 
a package within the limits of a 
customs area for the purpose of 
exportation and are liable to 
confiscation" it will be confiscated.'" 

Sir, I have slightly changed my amendment. 

 

 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) : To have effective control on 
smuggling. 
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THE      VICE-CHAIRMAN (SHRI 
AKBAK ALI KHAN) :    The question is: 

7. "That at page 43, for clause 118, the 
following be substituted, name- 
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'118. (A) Where any goods imported in 

a package are liable to confiscation it 
will be confiscated. 

(b) Where any goods are brought in a 
package within the limits of a customs 
area for the purpose of exportation and 
are liable to confiscation it will be 
confiscated.'" 

The motion was negatived. 

THE       VICE-CHAIRMAN        (SHRI 
AKBAR ALI KHAN) :    The question is: 

"That clause 118 stand part of the Bill." 

The motion was adopted. 

Clause 118 was added to the Bill. 

Clauses 119 to 122 were added to the Bill. 

Clause   123—Burden of proof in  certain 
cases. 

SHRI V. M. CHORDIA:   Sir. I beg to 
move: 

9. "That at page 44, after line 29, the 
following proviso be inserted, namely: — 

'Provided that if the person from 
whose possession the goods were seized 
shows the source from where he obtained 
such goods the burden of proof thereof 
shall shift to the source.'" 

 

 

THE      VICE-CHAIRMAN        (SHRI 
AKBAR ALI KHAN):    He is "bhagat". 
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THB       VICE-CHAIRMAN        (SHRI 

AKBAR ALI KHAN):    Clause 123. 

 
SHRI B. R. BHAGAT:    I am sorry I ion't 

have it 

 
"That at page 44, after line 29, the 

following proviso be inserted, namely:- 
"Provided that if the person from 

whose possession the goods were seized 
shows the source from where he obtained 
such goods the burden of proof thereof 
shall shift to the source.'" 

 

 
(Interruptions) 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) : You go on, Mr. Chordia. This is an 
attempt to take your time. 

 
THE VTC^-CHAIRMAN (SHRI AKBAR ALI 

KHAN) : But this is limited only to three 
articles, gold, watches, etc. 
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SHRI B. R. BHAGAT: I am sorry I cannot 
accept this amendment because I must 
emphasise again that this will open the flood 
gates of smuggling if the burden of proof will 
be discharged as soon as the source is 
declared. If we accept this amendment, it will 
Mean that we will not be able to present any 
smuggling. I can give an example; I shall give 
a symbolic example and my friend, Mr. 
Chordia, should not take any offence. 

Suppose he has a friend A—whoever he 
may be—and he smuggles some goods, watch 
or gold or something, and he sells it to another 
friend B and from B it is recovered. That is, 
suppose we have been able to trace Ihat B is 
holding smuggled goods. Now we go to B 
who is having that watch or gold and he says: 
"Yes; it is nothing. I have got it from A." He 
has declared, the source and the burden is 
discharged and we cannot do anything. This is 
a trap in which probably unknowingly Mr. 
Chordia Is falling but in which I am not going 
to fall. 

THE       VICE-CHAIRMAN (SHRI 
AKBAR ALI KHAN): The amendment has been 
moved and both the parties have explained 
their point of view. I shall now put it to vote. 

The question is: 

9, "That at page 44, after line 29, the 
following proviso be inserted, namely: — 

'Provided that if the person from 
whose possession the goods were seized 
shows the source from where he obtained 
such goods the 

burden   of   proof    thereof    shall shift 
to the source.'" 

The motion was negatived. 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN):    The question is: 

"That clause 123 stand part of the Bill." 

The motion was adopted. 

Clause 123 was added to the Bill. 

Clauses 124 to 130 toere added to the Bill. 

Clause 131—Revision by Central Government. 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) : There is one amendment by our 
energetic friend, Mr. Vimalkumar Chordia. 

SHRI V. M. CHORDIA: Thanks for the 
compliment. 

Sir, I move: 

8. "That at page 47, for lines 11 and 12, 
the following be substituted, namely: — 

'131. (1) The Central Government shall 
constitute a tribunal which shall consist 
of at least one judicial member who shall 
be a serving or retired High Court Judge 
and one member who has had experience 
of customs administration and one 
representative of the association of the 
Import and Export trade. The tribunal 
may on application of any person 
aggrieved by  .   .   .'" 

SHRI B. R. BHAGAT: Sir, he ha* spoken 
already. 

THE VICE-CHAIRMAN (SHRI AKBAR AU 
KHAN): Yes; you have spoken already. We 
can put it to vote. 

 

SHRI R.    S.    KHANDEKAR:        BU* 
these are  the  most  common  articles. 
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"One of the important suggestions made 
to us in connection with the administration 
of customs is this, 

 
The present appellate machinery should be 
radically altered so as to make the appellate 
authority completely independent of the 
Ministry of Finance." 

"We would leave the present appellate 
powers of the Central Board of Revenue a9 
they are but suggest that revision petitions 
against the customs should be disposed of 
by a tribunal which should be independent 
of the Ministry of Finance and should 
consist of at least one judicial member who 
should be either a serving or a retired High 
Court Judge and one member who has had 

experience of customs administration." 

"We agree with the Commission'B views 
except to the extent that we consider that 
the association of a suitable representative 
of the import export trade as an additional 
or a third member of the tribunal would be 
an improvement and would help to secure 
more informed and therefore more objective 
decision." 
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The question was proposed. 

SHRI P. N. SAPRU (Uttar Pradesh)  Mr. 
Vice-Chairman, I wish to express my strong 
sympathy with and support for this 
amendment. The position as I see it is that the 
revising authority will be the Central 
Government. Now, the Central Government 
may mean a Secretary of the Central 
Government. It may mean a Joint Secretary, 
Deputy Secretary or Under Secretary. The 
Minister may never exercise his mind on the 
question involved. I think it is a most 
unsatisfactory state of things to leave the final 
decision, in a matter of this character, to th« 
Central Government. My friend, Mr. Chordia, 
has very well pointed out that 
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Shri Mehta:    .   .   ." 

He was the representative of the All India 
Manufacturers Association and this is very 
important.   He said: — 

"Shri Mehta: Sometimes our experience 
is that when against a decision of a 
particular appraiser we go to the Assistant 
Collector of Customs, the Assistant 
Collector of Customs calls the same 
appraiser and asks him to listen to the 
appeal." 

The hon. Finance Minister intervened and 
said: — 

"Shri Morarji Desai: That is wrong. If 
that happens you . must let us know and we 
will stop it quickly. 

Shri Gupta: That is why we have made 
this suggestion. 

Shri Morarji Desai: But that does not 
solve the problem. 

Shri Dehejia: The first appeal goes to a 
departmental officer and the revision goes 
to the Central Government. 

Shri Mehta: There are three stages—the 
appraiser, the Assistant Collector and then 
the Collector. 

Shri Dehejia: There cannot be a second 
appeal. The second one is the revision. 

Shri Mehta: We do hope that you will 
reconsider our suggestion about the 
independent tribunal." 

That is what happened at the evidence stage 
about clause 131 and, therefore, I see a lot of 
weight in what Mr. Chordia has said. 

"SHRI R. S. KHANDEKAE: Sir, I want to say 
a word about this. I had no mind to take part 
in this debate, but I followed the debate very 
carefully and also heard the learned repiy of 
the hon. Minister. I wai inclined not to agree 
with some of the points 
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when he referred to this clause. He said there 
were several tribunals in other Acts, for 
example, the Income-Tax Act, the Sales Tax 
Act, etc. because there is the interpretation of 
law. May I point out that this is a voluminous 
Bill of 161 clauses and there is every 
likelihood of interpreting some of the clauses 
in this Bill also? It is not only a mere 
procedural Bill. May I point out that in so 
many ways irregularities always happen? 
When the whole judiciary is in the hands of the 
executive, the whole purpose goes away. 
Nowadays we find that the Government is 
trying to bring forward such legislation which 
debars the courts from taking cognisance. 
There, are legislations which debar even 
lawyers and advocates from appearing before 
these tribunals. Therefore, this is not a very 
good practice and this is telling upon our 
Fundamental Rights, also on a healthy 
democracy. So, I would say that the 
amendment moved by my hon, friend, Mr. 
Chordia, has substance. The whole thing 
should not be in the hands of the executive. 
The hon. Minister said the appellate and 
revisionary powers are with the Central 
Government, but may I point out that after all 
the Central Government are the executive 
authorities? There is always a tendency in the 
higher circles to protect their subordinate 
officers and whenever any appeal for revision 
comes up against their subordinate officers, it 
is likely that in respect of •those revisions the 
subordinate officers wil] always be protected. 
Therefore, this amendment has much weight. 
As my learned friend. Dr. Sapru, has pointed 
out in his; speech, even though there is an 
effort to debar the judiciary, article 226 of the 
Constitution is there and any irregularity 
caused by the executive will be dealt with in 
the High Court. In that case, why not have the 
regular procedure whereby all the facts of law 
will be considered properly when the 
advocates aPP^ar "before them? I am not 
suggesting that there should be protracted 
litigation in this matter, but the authority 
should be independent of the executive.    That 
i« my submission. 

SHHI B. R. BHAGAT: Mr. Vice-Chairman, I 
know how difficult it is to tread on the judicial 
susceptibilities of hon. Members and much 
more so of the distinguished jurist, who has 
lent his support to this amendment, but I still 
maintain—as I have pointed out by facts as to, 
how the appeal cases have been disposed of—
that this is not income-tax. Whatever may be 
the number of clauses, they mostly relate to 
facts, i.e., the actual facts of importation or 
otherwise classification. Even in regard to 
classification of things, they are not 
interpretations of law. They are appreciations 
of facts and more so I would like to emphasise 
this point. As I said, we have to prevent 
smuggling which is spreading not only in gold 
but also in a large number of other things and 
the ordinary processes of judiciary, with the 
very refined obserrance of judicial techni-
calities in all the eases, will defeat the purpose. 
Recently, to add to smuggling, there has been 
under-invoicing which is growing in certain 
industries like jute and others. The intricacies 
of those matters are such that they cannot be 
left, with all respect, to a tribunal like this. 
They will not be able to appreciate the facts 
and conditions of trade so well as the Depart-
ment will be able to do. I must say that this 
matter was very carefully considered by the 
Select Committee. After careful consideration 
they have evolved a compromise that in the 
lower stage, at the stage of the Collectors, we 
should provide an independent appellate 
authority, and therefore this BiJ] provides, as it 
has emerged from the Select Committee, that 
there would be independent Appellate 
Collectors who will do nothing but hear 
appeals, who will have nothing t© do with 
day-to-day cases or with /the administration of 
the Departmept. Officials like the same 
Appraiser who has given the value or the same 
Assistant Collector who has executed it will 
not be called upon to hear appeals, will not be 
there. We want to completely eliminate them. 
That is why independent Appellate Collectors, 
have been provided.    When it comes to the 
higher 
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[Shri B. R. Bhagat.] stage, when it comes to 
the stage of the Revenue Secretary who hears 
the revision, he is not a part of the Board. He is 
a part of the Government. He is not in day-to-
day touch with the implementation of the 
Customs Act or the administration of the 
Customs Department of which the head is the 
Member of Customs. The Secretary is an 
independent wing, and then above him is the 
Minister. So even at the higher level there will 
be an independent authority being brought to 
bear on it. But I want to emphasize that, with 
all respect, I do not want to minimise the 
judicial aspect of it and the Members' anxiety 
to have an independent tribunal. But the 
practical and other difficulties and the 
difficulties of the special nature of the cases 
coming, the customs cases, cases of under-
invoicing, smuggling cases, which are very 
long drawn out and protracted involving 
investigations, all these have got to be appre-
ciated, and this can only be done by persons 
who are in the know of things, who have 
administered it and who know it and who can 
also bring to bear an independent mind over it. 
Therefore, I would beg the House, knowing 
what they feel about having an independent 
tribunal, that they •hould accept the clause as it 
is and not the amendment which will defeat 
the very purpose of tightening the anti-
smuggling measures. 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) :  The question is: 

8. "That at page 47, for lines 11 and 12, 
the following be substituted, namely: — 

'131. (1) The Central Government shall 
constitute a tribunal which shall consist 
of at least one judicial member who shall 
be a serving or retired High Court Judge 
and one member who has had experience 
of customs administration and one 
representative of the association of the 
Import and Export trade. The Tribunal 
mav on application of any person 
aggrieved .   .   .'" 

SOME HON. MEMBERS: Sir, we want a 
division on this. 

THE VICE-CHAIRMAN (SHRI AKBAK ALI 
KHAN): I request those in favour of the 
amendment to kindly stand up. If necessary, I 
shall decide it later on. 

PROF. M. B. LAL (Uttar Pradesh): I think it 
is a question of principle whether an 
independent authority should or should not be 
there, and therefore division should be there 
»o that the names of those who favour the 
amendment may be recorded in the 
proceedings. 

THE VICE-CHAIRMAN (SHRI AKBAB ALI 
KHAN): If after ascertaining the situation you 
still insist, then I will consider it. Those in 
favour of the amendment may please stand 
up. (After a count) Nine. 

Those against the amendment may please 
stand up. (After a count) Nineteen. 

The position is very clear. 

PROF. M. B. LAL: We press for a division 
so that those who are in the lobby may be able 
to come and those who are opposed to this 
executive tribunal may be able to record their 
votes. 

THE VICE-CHAIRMAN (SHRI AKBAK ALI 
KHAN): May I request the experienced 
Professor Member of thie House to give me 
the rule under which he can demand this 
unconditionally? 

SHRI BHUPESH GUPTA (West Bengal): I 
want to submit to you. Sir-that we think there 
are many Members who are outside the 
House, in the lobby,, and this is an important 
amendment from the point of view of 
jurisprudence and law as is made out. So they 
should be given an opportunity to participate 
in the voting and this cannot be done until the 
bell is rung; or if you like, you can adjourn the 
House for a little while to gel them. Rules and 
everything can be interpreted according to 
your di»cre- 



2349 Customs [ 23 NOV. 1982 ] Bill, 1962                      2350 

 

tion. You have absolute discretion in this 
matter. Rules do not say that the Chairman 
has no discretion. 

THE VICE-CHAIRMAN (SHRI AKBAR Aii 
KHAN) : The rule says that I could ask the 
Members to stand up and then the matter 
could be decided. 

SHRI BHUPESH GUPTA: You kindly read 
out the rule.    Can I have it? 

PROP. M. B. LAL: I appeal to the Chair lor 
exercising discretion in favour of division. 

SHRI BHUPESH GUPTA: Will you kindly 
read the rule, Sir? 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN): All right, I order for division. 

SHRI BHUPESH GUPTA: What has 
happened to the rule? 

THE VICE-CHAIRMAN (SHRI AKBAR ALI 
KHAN) :   I order for division. 

[THE DEPUTY CHAIRMAN in the Chair.] 
TH* DEPUTY CHAIRMAN: The question 

is: 

8. "That at page 47, for lines 11 and 12, 
the following be substituted, namely: — 

'131. (1) The Central Government shall 
constitute a tribunal which shall consist 
of at least one judicial member who shall 
be a serving or retired High Court Judge 
and one member who has had experience 
of customs administration and one 
representative of the association of the 
import and export trade. The Tribunal 
may on application of any person 
aggrieved by . . .'" The House divided. 

THE DEPUTY CHAIRMAN: Ayes— 17; 
Noe*—46. 

AYES—17 

Chordia, Shri V. M. Dave, 
Shri Rohit M. Gaikwad, 
Shri B. K. Gupta, Shri 
Bhupesh. 

 
Jaipuria, Shri Sitaram. 
Khan, Shri Akbar Ali. 
Khandekar, Shri R. S. 
Khobaragade, Shri B. D. 
Lai, Prof. M. B. 
Misra, Shri Lokanath. 
Nair, Shri M. N. Govindan. 
Saksena, Shri Mohan Lai. 
Sapru, Shri P. N. 
Singh, Shri D. P. 
Sinha, Shri Ganga Sharan. 
Vajpayee, Shri A. B. 
Wadia, Prof. A R. 

NOES—46 

Ammanna Raja, Shrimati C. 

Anwar, Shri N. M. 
Atwal, Shri Surjit Singh. 
Bharathi, Shrimati K. 
Das, Shri N. K. 
Dasgupta, Shri T. M. 
Deokinandan Narayan, Shri. 
Desai, Shri Suresh J. 
Devaki   (Gopidas), Shrimati. 
Doogar, Shri R. S. 
Karmarkar, Shri D. P. 
Koya, Shri Muhamed. 
Krishna Chandra, Shri. 
Lakshmi Menon, Shrimati 
Malviya, Shri Ratanlal KishorflaL 
Maya Devi Chettry, Shrimati. 
Mitra, Shri P. C. 
Mohanty, Shri Dhananjoy. 
Muhammad Ishaque, Shri. 
Nagpure, Shri V. T. 
Patil, Shri Sonusing Dhansing. 
Puttappa, Shri Patil. 
Ramaswamy, Shri K. S. 
Ramaul, Shri Shiva Nand. 
Rao, Shri B. Ramakrishna. 
Rao, Shri V. C. Kesava. 
Ray, Shri Ramprasanna. 
Reddi, Shri J. C. Nagi. 
Reddy, Shri N. Narotham. 
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Reddy, Shri N. Sri Rama. 
Rohatgi, Dr. Jawaharla!. 
Samuel, Shri M. H. 
Shah, Shri M. C. 
Shakoor, Moulana Abdul 
Shanta Vasisht,  Kumari. 
Sharma, Shri L. Lalit Madhon. 
Sherkhan, Shri. 
Shukla, Shri M. P. 
Singh, Thakur Bhanu Pratap. 
Singh, Dr. Gopal. 
Singh, Shri Vijay. 
Tankha, Pandit S. S. N. 
Tara Ramachandra Sathe, Shrimati. 
Uma Nehru, Shrimati. 
Vijaivargiya,   Shri   Gopikrishna. 
Yajee,  Shri  Sheel Bhadra. 

The motion was negatived. 

THI    DEPUTY    CHAIRMAN:     The 
question is: 

"That clause 131 stand part of the 

Bill." 

The motion was adopted-Clause 131 

was added to the Bill. 

Clauses 132 to  161  were added    to the 
Bill. 

The Schedule was added to the Bill. 

Clause 1, the Enacting Formula and the 
Title were added to the Bill. 

SHRI B. R.    BHAGAT:    Madam,    I 
move: 

"That the Bill be passed." 

The question was proposed. 

 

 
SHRI BHUPESH GUPTA: Madam, I would 

like to speak on this Bill. I did not say 
anything on this subje»t but I would like to 
say only one or two words as far as the 
administration is concerned. It is not merely 
that we are going to have a Bill or a law of 
this kind, as we should have. We support it 
But 1 think that the administration has to be 
considerably overhauled in order to deal with 
the situation. I was not here when the debate 
took place. I do not know whether certain 
matters were brought to the notice of the 
Government. I come from Calcutta where, as 
everyone knows, we have got the Sea 
Customs Department at the Cal- 
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cutta Docks. And we have also got the Land 
Customs Department functioning there in 
relation to East Pakistan. 

Towards the end of September, suddenly a 
huge car with all kinds of connivances and 
mechanisms in it, with cavities and so on was 
found entering West Bengal from East 
Pakistan. It was a very expensive car the like 
of which many people had not seen. And by 
persons competent, it was found that it had got 
all kinds of cavities which disgorged smuggled 
gold. An American driver was theTe. He was 
apprehended. I am not concerned with 
individuals. Here, a huge quantity of gold was 
found. It is a good thing. I give credit to the 
Customs authorities. They got scent of it and 
they were on the lookout and as soon as the 
gentleman drove into the Indian side of the 
border, the car was searched. He was asked 
questions. He wanted to pose as a tourist But 
they had information and naturally the car was 
searched and so on. I think that Rs. 22 lakhs or 
Rs. 24 lakhs worth  of gold was found. 

Now, what happened? It was revealed. First 
of all, things would not go to the press, easily. 
Ultimately it was found out It found its way to 
the press. It wag revealed in the course of the 
investigation that this very car was seen in 
Calcutta about two or three years ago and 
nobody knew what happened to that particular 
motor car afterwards. St was an extraordinary 
type of car. What happened to it, nobody 
knew. It reappeared after a lapse of time. 
Maybe it had come earlier also from East 
Pakistan with its cargo of a huge quantity of 
gold. And then, just about that time, another 
car was •seen in that area. Though the police 
was tracing that car, it could not be found out 
and there was a search for it in Calcutta. Then, 
that car suddenly surrendered itself. It was 
taken to the Customs Department and it was 
kept there. Who brought it and how, about all 
these things we would like to know a little.   
You sec 

how the big men with big social connections 
and BO on indulge in thk kind of smuggling 
and they can do whatever they like. 

Then, all the newspapers were trying to find 
out things, as to what had happened. It was a 
very mysterious thing. Then, well, some 
people from the Customs Department perhaps 
and also from the Detective Department of 
Calcutta saw to it that things were put out in 
the press, the number of the car, its make, 
everything. And it was also reported in the 
newspapers that when that car was allegedly 
missing, some big industrialist was seen 
driving that car. And where it went, nobody 
could say. 

Now,  this is an example.    I would like to 
know how  you are going to tackle such things. 
Later on, we did not   get     any      
information,   nothing. There was a hush in the 
press and in the   Customs   Department.     I   
do   not know    who paralysed them.    Nothing 
was    known.      Maybe,    it  is    under 
investigation.    But everybody in Calcutta    
knew    that    big people    were involved in the 
whole business.    And then,    when    that    
American gentleman,    that    tourist,    was    
asked    as to    wherefrom    he    came,    he    
said that    he    was    coming from    Japan or    
from    somewhere    and    that he was going 
via India somewhere..   He said    all this    kind  
of    things.   And those      things      were,      
of      course, contradicted    later    on       when    
the investigations       revealed    the    facts. It    
% feared    that   Calcutta    is    the centre     of     
such     gold     smuggling activities.     From     
Bast     Pakistan  it comes  just   as  from  
Karachi   side  ft comes to    Punjab.    And     
then     the transactions   take   place.   There   
must be  nests  of  smugglers     in   Calcutta 
connected     with  big  business.     This was 
also suspected and openly spoken about and 
written about in the newspapers.    But  we   
have  not     known what  has     happened.    
Was  anybody arrested    apart  from     that  
unlucky American,   tourist  or  whatever     
you call  him.   Apart     from   him  nobody 
seems to have been arrested. It was 
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[Shri Bhupesh Gupta.] quite clear that he 
was coming here to somebody, I mean to 
Calcutta, to deliver things, or to have some 
transactions from Pakistan, from thii side or 
that side. The information was intercepted and 
successfully the car was defected. Now if that 
is so, then we would like to know how the 
customs investigated into this matter in order 
to find out and detect his contacts in Calcutta. 
Now nothing, nothing in particular has been 
done, it seems. We would like to know in euch 
circumstances how the customs authorities 
function. Then this is a very very important 
case. All the newspapers wrote about it. 
Pictures of the car appeared in the newspapers 
and on the side door—this is a very interesting 
thing—suddenly a button was pressed by 
mistake or anyway the customs authorities 
perhaps knew even that. Then the side door 
opened. A cavity came to notice and from the 
cavity gold bars started falling. How I wish I 
got that car, I mean many of us would like to. 
You see, gold bars started falling. Then it was 
searched. Then all kinds of cavities, all kinds 
of contrivances were found inside the car, the 
like of which we do not have in ordinary cars, 
even in very expensive modern cars who do 
not have, A sort of this car was passing to and 
fro along the border, and only by chance, or 
may be due to a certain good person 
intervening in this matter, it was detected; it 
was caught. 

Now, Madam, one example my good friend 
has mentioned here, about under-invoicing 
and over-invoicing. This is a flourishing trade 
in Calcutta. It is a very normal trade; I mean, 
you do not require parliamentary speeches to 
be made in order to bring it to the notice of 
the Government. Anyone who goes to 
Calcutta would see that, how things are being 
smuggled, how Government is being cheated, 
how the customs authorities are being cheated 
by very influential business circles who 
indulge on a large scale in under-invoicing     
and over-invoicing. 

We lose, I think, crores and crores of rupees in 
foreign exchange on account of that This is 
another side of it. Some searches took place. 
Well, what happened to them? How-many 
people have been arrestedT Well, I do not 
know whether the Defence of India Rules 
apply to them. It does not seem to. Anyhow 
there is the ordinary law. They can be 
apprehended and arrested. Things are done. 
The employees know and it comes out in the 
papers—names even are indirectly given, but 
to be on the right side of defamation cases 
names ,are not properly given, but sufficient 
indication is given by the newspapers in 
Calcutta, as to where the Government should 
look for in order to catch such people. Nothing 
is done. I do not blame the customs authorities 
for it. I blame people very high up, who pull 
wires and prevent such things perhaps. Other-
wise these people should have been-arrested. 

Now you have the British companies—
Jardine Henderson about which here, on the 
floor of this House, answers have been given. 
Their ships have been found carrying gold 
worth about Rs. 25 lakhs or Rs. 30 lakhs. The 
company had been fined Rs. 30 lakhs or so—
like that Many of their ships had been found 
carrying contraband gold, and that company is 
still allowed to carry on. Recently, the 
'Rutheverett', I believe and she was caught, 
but anyway this is a common trade with them. 
Ships come to Calcutta Port, to Calcutta 
Docks, and a little search reveals gold. It is a 
good thing— Government catch the gold. It 
comes to the revenue department of the 
Government, but one does not know how 
much gold slips through the fingers of the 
Government. Now here is a company. Have 
you done anything about it? How much gold 
has one to smuggle into the country in order to 
be qualified to be debarred from trade? I 
would like to know. There does not seem to be 
any restriction whatsoever. Now this is going 
on 
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Come to   the  Calcutta ;   airport— 

another we have got also.    All these 
things we     have—Calcutta is    very 
fortunate that way.    We have     got 
the   airport   there,   the   Dum     Dum 
airport.    Watches, some people come 
with  in  a suit  case,  supposed  to he 
very  respectable  people,  received   at 
the    airport    by    respectable   people 
coming in big cars,  and so on.  And 
when  you  open the suit case,     you 
find  a good many watches;    it    con 
tains  thousands  of  watches—perhaps 
in   one  little  (suit   case—like      that 
And     similarly     other     things     are 
brought,    I know of a case,    where 
in    one    particular      place—not      in 
Calcutta—in  another  airport—a     big 
official of the Government went    to 
receive a person coming by air, and 
the  customs   authorities   caught  him. 
Naturally  they   wanted  to     proceed 
with  this  matter  perhaps,   but  then, 
well, it was found out that some big 
shot had come to receive.    I do    not 
know what happened later on.    Now, 
Madam     Deputy     Chairman,      such 
things   are     happening  on     a  large 
scale.       I think     that     Government 
should  do  something  about     it,   this 
kind  of  smuggling  and     the matter 
of  under-invoicing   and   over-invoic 
ing.    Well, we read about cases here; 
a lot of farce     is    made    about    a 
particular     case,  where     a  lady     is 
giving;   evidence,      and!  somebody  is 
demanding that she should be accused 
and not be a witness only. Well, she 
can be whatever she likes—I am not 
concerned with It  

THE DEPUTY CHAIRMAN: This matter 
is sub judice. 

SHRI BHUPESH GUPTA: No, no. 
Madam; I have not mentioned any case at 
all. No Madam, do not make it sub-judice. I 
would request you not to refer to sub judice 
cases. Now, a lady is not sub judice, as far as 
we can make out. Now you see what is 
happening. Now do not make too much 
show about it. Do it. Perhaps some people 
like to write about such interesting cases 
when such ladies become, well, witnesses.    
Some  people   like  to     write 

such things, I know.   I have no time for it.    
But what is the use of publishing    it    so    
much    when    other ladies   in   comparable   
situations are doing   this    thing?      This    is    
going on.      Therefore, I say,    the Govern-
ment of India, the    department concerned, 
should look into this matter. But   I   tell   you 
that   if   you   want to  crush  this  smuggling  
business,  if you want to find out the culprits 
who indulge in over-invoicing and under-
invoicing,   do  not   go  after  a  young lady  
only.  Go after the big shot in the industry and 
commerce.    Do not go  after glamour ladies  
only.    Find out  the  patrons   of  such  ladies  
who send them abroad, who send them on a 
mission, make  them go round the country,    
meet    ambassadors,    diplomats    and so on 
and    utilise    such agencies with a view to    
smuggling. This is done not by small petty peo-
ple who are not well placed in life. This is done 
by people who occupy very  high  places  in   
society,   and   if parliamentary  practice  had  
not  prevented, I would have given you right 
away at least half a dozen names of such  
people  from   Calcutta   who   indulge  in  such 
practices.  I think the hon.  Minister  who  is  
smiling knows it. 

SHRI B. R. BHAGAT: I am only requesting 
that you contribute to this anti-smuggling 
measure by allowing this  Bill  to be  passed   
today. 

SHRI BHUPESH GUPTA: Oh, I see. Are 
you in doubt that this Bill will not be passed? 

SHRI B. R. BHAGAT:    Today. 

SHRI BHUPESH GUPTA. If passing it 
today means that you will do much better, I 
will do it, and it will be passed today, but 
show a little responsiveness to what we are 
saying. I ask you, do you or do you not know 
the names of those people who are making 
fun of your customs authorities and trying to 
evade customs regulations and who are 
carrying on this kind of contraband trade in 
gold watches and various other thing«? Tell 
us whether you know this thing. If you  do  
not  know  these  names,  I 
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[Shri Bhupesh Gupta.] say the Government 
department is tailing on a vital matter. Ask for 
our assistance. Give us the protection. Give us 
the protection and the names will be made 
available to you. la it not a fact that the names 
were almost suggested in the newspapers of 
Calcutta when that mysterious car which 
brought in such a huge cargo of gold was 
apprehended by the customs authorities? What 
have yoa done to that? How many places have 
been searched? How many people lave been 
arrested? How many account books have been 
taken for examination and so on? I would like 
to know. Why Jardine Henderson, which is 
indulging in this manner, according to the 
replies to the questions that were given in this 
House ia contraband trade, whose ships kave 
been caught with contraband fold, is not being 
denied the facility tor this kind of trade and 
penalised in a heavy way? I would 5 P.M. like 
to know from the Government. Or is it that 
certain other extraneous considerations some 
in the way? These are my problems. 

As far as the Customs authorities are 
concerned, I also travel abroad and I know 
that some of them are very good people. I do 
not say they are bad. There is a dangerous 
tendency on the part of big people to pretend 
that all small men on the Customi! counter are 
corrupt and they can be bought. I know that; 
some people there can be bought but there are 
good people also. But what happens when 
they know that those people who are 
indulging in smuggling are very highly 
connected with the Administration? Naturally, 
they are afraid of losing their job. So, what 
happens when a Customs Officer sees that a 
prospective smuggler, or an actual smuggler, 
or some such person has arrived from a 
certain foreign country to be received at the 
airport by some people   .   .   , 

Aw HON. MEMBER:  Woman. 

SHRI BHUPESH GUPTA: . . . man or 
woman very highly placed in life? What 
happens to them? You can understand this 
kind of thing. Therefore, Madam Deputy 
Chaiman, these are vital matters for 
consideration. The Intelligence Department 
should ba good, I entirely agree with Mr. 
Chordia. But then even the Intelligence 
Department cannot function if the 
Government does not have the courage to 
strike at the real culprits in this matter. All I 
can say is this: Arrest a dozen of culprits in 
Calcutta, multimillionaires, who are connected 
with it. Put them, if you like, with us, under 
the Preventive Detention Act in the Dum Dum 
Central Jail. You may lose some multimil-
lionaires but you will gain tons of gold and 
other things through their detention. That is 
what I say. But never dare you strike against 
them. And whenever you dare to strike, 
naturally, the small man is arrested. And when 
he gets hold of any witness and produces him 
in the court, you make a lot of fuss and create 
thriller stories. The big man gets away. This is 
not good. Something more has to be done. The 
Minister ia the Department, I say, should be 
responsible directly for the Customs operation 
and he should be answerable for what 
happens. He should take the suggestion of 
Members of Parliament and other public men 
in this matter in order to reorganise the 
Customs Department and, what is more, to 
link up this Department with other relevant 
departments of the Government. It will enable 
them to prevent such malpractices and cor-
ruption. 

Wherever     you   go—Hongkong—do you 
not know that there is a pi from   Hongkong  
to  Calcutta   through which gold flows, not 
oil? 

THE DEPUTY CHAIRMAN: Mr. Gupta, 
how long will you take? 

SHRI BHUPESH GUPTA: I am finishing. 
He wants it to be passed just now. There is a 
pipeline of gold 
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lowing. Make some investigation in 
Hongkong through your agencies. Anybody 
who has gone to Hongkong knows where to 
look for it. Many of your omcers pass through 
Hongkong. They should have told you. It is 
pos-tible with a little of investigation to detect 
the sources. There are other places also in the 
Middle East and other countries. You can 
easily find out the places from where gold 
flows to India and vice versa. Calcutta, of 
tourse. Find out. It is much easier. All these 
things should be done. Vigorous efforts are 
called for. And. I would ask Mr. Bhagat to 
please throw some light about the great car 
that he caught and why the tourist aad the 
gold bars were taken into custody. What about 
the connectioni and contacts in Calcutta?' 
How wiany •f them had been arrested? 

As far ag the under-invoicing and •yer- 
invoicing are concerned, well, I know the 
Government are investigating into a number 
of cases. Why are these barons not being 
seized? Why are these people not being 
arrested? Why are licences still being given? 
These are matters which should be divulged to 
the House. They involve o. security reasons. 
They involve0 defence secret. They involve 
no Ministerial secrets there. They should ke 
revealed to this House or else we will be 
compelled, even at    the cost 

of being reprimanded by you, Madam Deputy 
Chairman, to reveal on the floor of the House 
the names of those people who are engaged, 
the high-ups in the administration, who are 
connected with that. 

SHRI B. R. BHAGAT: Madam Deputy 
Chairman, I have nothing more to add except 
to assure the hon. Member who spoke last that 
one of the aims of the Bill is to tighten the 
anti-smuggling measures. Government will do 
everything possible to put down smuggling in 
whatever form or shape it is there. 

SHRI BHUPESH GUPTA: Is that all he kas 
to say? 

TIM DEPUTY CHAIRMAN: That '» all   
for   the  present. 

The  question  is: 

'"That the Bill be passed." 

The motion was adopted. 

THB DEPUTY CHAIRMAN: The House 
stands adjourned till 12 iroox on Monday. 

The House then adjourned at five 
minutes past five oi the clock till 
twelve of the clock on Monday, the 
28ti» November.  1962. 
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