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shall be given; otherw'se, what is the meaning
of putting "two days" he e? Now, this is quite
in keeping with rule 121. That is. I lake it that
rule 121 is accommodated here. Therefore, it
should not be interpreted to brush aside the
general rule and a particular rule never
brushes aside the general rule. This is not the
law of interpretation and, Sir, it should not be
done. I would say, if you request and if you
direct, we shall discuss it; I say, I will not
oppose it. I know your difficulty because you
are not to blame at all for this thing. We will
do it but 1 submit, this matter may not be
pushed through today .

Indian Railways

MR. DEPUTY CHAIRMAN: We will get
on with the business.

SHrR1 BHUPESH GUPTA: Do whatever
you think or pass it. I think that Government
is not showing proper respect to the House
and they think that our job is to wait here on
the pleasure of another place and as things
come, we have to sign on the dotted line.

MB. DEPUTY CHAIRMAN: Both the
Houses are working together. We are pressed
for time. Some allowance has to be made.
And I feel it will be taken up today.

SHrI BHUPESH GUPTA: You consider it,
Sir. This general .

MR. DEPUTY CHAIRMAN: I understand
your point.

SHRI BHUPESH GUPTA: You consider it.
I agree .

MR. DEPUTY CHAIRMAN: As far as
possible, we will try.

SHrI BHUPESH GUPTA: Business should
be properly arranged.
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THE INDIAN RAILWAYS (AMEND-
MENT) BILL, 1961.

THe DEPUTY MINISTER ofF RAIL-
WAYS (SHRI S. V. RAMASWAMY) : Mr.
Deputy Chairman, Sir, I move:

"That the Bill further to amend the
Indian Railways Act, 1890, as passed by
the Lok Sabha, be taken into
consideration."

As the House is well aware, this Bill
introduces a fundamental change in the
responsibility of the railways with regard to
the carriage of goods. Hitherto, the liability
has been that of the bailee. Hereafter it will
be that of the carrier. There are some impor-
tant changes also to which I will advert. But
the main point which has to be high-lighted is
the fact that from the bailee's liability, it is
going to be one of the carrier's liability.

Sir, at present the bailee's liability is
governed by certain sections of the Indian
Contract Act—sections 151, 112 and 189.
Section 151 of the Indian Contract Act reads
thus:—

"In all cases of bailment the bailee is
bound to take as much care of the goods
bailed to him as a man of ordinary
prudence would, under similar
circumstances, take of his own goods of the
same bulk, qua-lily and value as the goods
bailed."

Section 152 reads thus: —

"The bailee, in the absence of any
special contract, is not responsible for the
loss, destruction or deterioration of the
thing bailed, if he has taken the amount of
care of it described, in section 151."

Section 189 reads thus: —

"An agent has authority, in an
emergency, to do all such acts for the
purpose of protecting his principal from
loss as would be done by a person of
ordinary prudence, in his own case, under
similar circumstances.
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[Shri S. V. Ramaswamy.]
[llustrations

Indian Railways

(a) An agent for sale may have
goods repaired if it be necessary.

(b) A consigns provisions to B at
Calcutta, with directions to send them
immediately to C, at Cuttack. B may
sell the provisions at Calcutta, if they
will not bear the journey to Cuttack
without spoiling."

Sir, it is by virtue of these provisions
that we can even now, in the case of
goods which will perish sell them as
prudent men, taking care of these goods
as if they are our own.

Hereafter, Sir, it will be that of a
carrier's liability. Then there is some
misconception about the carrier's liability.
It is spoken of as that of an insurer, but I
would like to submit straightway that this
liability of an insurer is circumscribed by
the British terms and conditions, which
were introduced in the British railways
on; the 1st of January, 1928. It is not as if
the insurer's liability is unconditional; it
is not as if a trader can hand over
something to the railways, and if there is
loss or damage can make a claim
straightway. No. There are certain
conditions which have been laid down,
and they have stood the test of time. We
have sought an amendment to the Indian
Railways Act, and the Bill that is before
the House Is largely based upon the Bri-
tish terms and conditions and the
experience of the British railways all
these years, and I must also submit that
they have stood the test of time and there
is no reason why we should not broadly
accept those terms and conditions.

Sir, the point might be raised why we
have not accepted this liability before.
Whereas in the British railways this
liability has been there ever since its
inception, there are certain limiting
factors here, and It is those factors which
prevent the Indian railways from
assuming a carrier's liability,
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namely, the number of gauges, tran-
shipment of goods at several points, long
distances, the climatic conditions, etc.
These vary, and also the packing
conditions are not so well developed in
our country as it is in England. These are
the several factors which prevent us from
assuming the carrier's liability. But then
there was a clamour from trade and
businessmen, and generally from the
railway users mat tnis should be assumed.
They are quoting the instance from
foreign countries and they urge that the
Indian railways also should accept it.
Also Dr. Ramasami Mudaliar—Com-
mittee—the Railway Freight Structure
Enquiry Committee — recommended
that it should be accepted, and the
Government have accepted it, and it is in
pursuance of this that this Bill has been
brought.

I would like also to mention one other
point, that the assumption of liability by
the Indian railways is somewhat broader,
in the case of owner's risk, than it is in
the British railways. In the British
railways, where the carriage is at the
owner's risk rate, or the goods are not
adequately packed, the liability of the
railways in the united lungaom is, at
present, less than that of the Indian
railways, in the United Kingdom the
railways being liable only in proved cases
of wilful misconduct while the Indian
railways are liable even where negligence
on their part or on the part of their
servant is proved'. Sir, this makes a very
big difference. Whether the party should
prove the wilful misconduct on the part
of the railways, or not, is a thing which
involves a very great difference between
the Indian railways and the British
railways. It is not proposed, however, to
alter this position, as any change in this
regard will amount to a retrograde step.
The result of the changes proposed will
be that the railways will be paying claims
for compensation in many cases where
they are not paid at present, for example,
losses due to running train thefts, damage
by wet In transit, in spite of bailee's care
having been taken, etc.
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Sir, the other basic thing, which is
important and which should not be
forgotten, is section 77. Hitherto, under
the bailee's liability, it subsisted only so
long as the goods were in transit or
carriage and up to the expiry of the free
time after reaching the destination.
Thereafter the railways are not liable in
any manner. Now a very important
change has been introduced. Even during
the course of transit or carriage it is now
that of a carrier's liability; the railways
have now assumed, under section 77
bailee's liability for 30 days after the
goods reach their destination and after
the expiry of the free time. This, I very
humbly beg to submit, is a very large
concession to trade and commerce, and
generally to railway users, because 30
days is a long period; it is a concession,
in fact, to the requests made by the trade
interests and the railway users that the
free time allowed was too short and that
the railways should assume bailee's liabi-
lity even after the goods reach their
destination. It has been a very liberal
concession, and I am glad about it and I
hope the House will appreciate it.

Another two or three minor things may
be mentioned. Under section 77B the
value of the valuables, railways will
carry under railway's risk, without paying
anything extra, has been raised from Rs.
300 to Rs. 500. This is a matter to be
noted.

The second minor point would be that
under section 78B a proviso has been
introduced, and that has been introduced
by the Select Committee. It goes a long
way to protect the interests of the railway
users. I would like to read that proviso,
which is the most important change
which has been made by the Select
Committee. Now this deals with
notification of claims to refunds of
overcharges and to compensation for
losses. It says that a person shall not be
entitled to a refund of an overcharge
unless his claim to the refund or
compensation has been preferred in
writing. Let me read the proviso itself:
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"Provided that any information
demanded or inquiry made in writing
from, or any complaint made in
writing to, any of the railway ad-
ministrations mentioned above by or
on behalf of the person within the said
period of six months regarding the
non-delivery or delay in delivery of the
animals or goods with particulars
sufficient to identify the consignment
of such animals or goods shall, for the
purposes of this section, be deemed to
be a claim to the refund or
compensation”.

Sir, even a letter making enquiries about
this is on a par with a legal notice and
this, I submit, is a great concession to the
railway users.

The last point that I would like to place
before the House is the amendment to
section 80. There was a good deal of
confusion as to the cause of action, as to
whom the notice should be given for the
purpose of filing a suit against the
railways. Now it has been clarified. It is
now open to the claimant to file a su t for
compensation either at the place where
the thing was loaded or at the place of
destination or. if in between, where the
damage occurred, so that the difficulty
that arose as a result of certain decisions
and rulings on this subject, namely, of
limiting cause of action to particular
jurisdiction, has been removed, and now
the railway users are given a wide
latitude to lay their claims as it suits
them.

With these words I commend the Bill
for the consideration of the House.

The question was proposed.

SHRI K. SANTHANAM (Madras): Mr.
Deputy Chairman, Sir, I wholeheartedly
welcome the main objective of the Bill,
namely, the general responsibility of a
railway administration as a carrier of
animals and goods This is the principle
of the new clause. I do not know why
those who have been responsible for this
very good reform should have felt
obliged to go back on the reform in the
new clause 74, Sir,
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[Shri K. Santhanam.] if this reform is to be
effective, it means that wherever any kind of
goods or any class 3f goods can be carried at
railway risk, there will be no owner's risk at
all. There will be only one risk and that will
be the railway risk. It is only in the case of
those classes of goods which cannot be carried
at railway risk and where they will be carried
in open wagons and such other ways there
would be owners' risk, and naturally then the
liability will be that of the bailee.

Indian Railways

Now, new section 74 says that wherever a
railway administration has got both risks and
if somebody tenders goods, it will be
presumed that he does it at owner's risk unless
he goes out of the way and says that he wants
to tender it at the railway risk. That is the
present position. What exactly it the reform
made? Even today if a man tenders goods at
railway risk, then the common carrier's
liability is there. Then what exactly is the pur-
pose of clause 73? If it had been provided that
ordinarily any goods tendered would be at the
railway risk, and if the man tenders goods and
goes out of his way and says that he wants il
to be at the owner's risk and then takes the
responsibility, I can understand that. Even that
procedural change has not been made. I want
a proper explanation as to why they should
formulate a principle and proceed to defeat it
in the following clause.

Sir, there are some other minor points
which I would like to point out. On page 6, in
the new clause 76D there are two provisos.
But I am not able to understand why there is
no operative part at all. The main clause says
that where somebody tenders goods to a
railway administration and that has to be
carried through one or move railway
administrations, he shall be deemed to have
contracted not only with the administration to
which he delivered the goods but also with all
the other administrations involved That is
good. Nobody can object to that.  But the
proviso (a) says:
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"Where there is a deviation in the route
by which the animals or goods
etc., etc."

What happens? I suppose it is intended that
the contract will extend to the deviated
railway also though it was not originally
intended because it is said:

". . . .through over the railways of twoi
or more railway administrations or ever
one or more railway administrations and
one or more transport systems . . ."

If the goods go through deviated routes, he
should be deemed to have contracted with the
administration responsible for the deviated
route also But as the clause stands, it does not
make any sense at all-

The same thing applies to proviso (b;:

"for the purpose of making the
provisions of this Chapter . . ." etc., etc.

What happens? It will be said that either the
owner's risk or the railway risk must be
applicable or something. I tnink there is some
defect in the very drafting of this proviso. I do
not know, but if the hon. Minister under-
stands, it is all right. But, I hope, he will be
good enough to explain it to us.

Then, Sir, in clause 77B it is said that if the
value of the package exceeds live hundred
rupees etc., then he should give notice. I
understand the necessity of it. But it goes
further and says:

"

.and if so required by the
administration, paid or engaged to pay in
writing a percentage on the value so
declared by way of compensation for the
increased risk."

Why should there be this question of ". . . . if
so required by the administration"? If any
articles mentioned in the Second Schedule is
delivered and its value is more than five



3721

hundred rupees, then he should auto-
matically pay the insurance, or whatever
it is called, to the railway. 1 do not know
why this conditional clause has been put
in.

Indian Railways

Then, Sir, I come to clause 77C.
Though it appears to be harmless, it
enables many station masters, especially
in rural areas, to tell the people, "LOOA
here. It is defective and, therefore, I will
take only at the owner's risk" and thereby
defeat the main objective of the Bill. I
think it would have been better, as we did
the other day in the Bill relating to heavy
packages, wherever the package is
defective, the station master or omer
railway authority are given the right to
remove the defect of the package and
take it under railway risk. Now many
people would not know about railway
risk, especially in the rural areas. To all
of them- the benefit of the Bill will be
lost. Therefore, the obligation should be
put on the railway authorities to rectify
the defects. Let them add the charge, if
necessary. I do not say that the railway
administration should be put to a loss. I
have found that even when the packages
are properly packed— the people do not
know whether it is properly packed or
not—the railway authorities think that it
is better not to take the responsibility and
so they say that it is defective and then it
is to go on owner's risk and the railway
responsibility gets diminished.

Then, Sir, section 80 of the principal
Act—clause 14 of the Bill—is sought to
be made rather very obscure. It is said:—

"A suit for compensation for loss etc.”
can be against the administration where
the goods are tendered, but the
responsibility of proving that it was due
to act of God or negligence, etc. in any
other administration should be on the
administration. Suppose a man files a
suit and the administration says, "No. No
damage was caused within my
administration. The damage has been
caused during the transit of
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some other administration." Is it
intended, as I presume it is, that this
railway administration undertakes the
responsibility for all the other admin-
istrations, otherwise there is no meaning
in a man filing a suit against the
administration and the administration
saying, "I escape the responsibility. It is
some other administration which is
responsible"? It will then be very in-
convenient and unreasonable if he is
allowed to sue one administration. The
responsibility should be squarely placed
on that administration which ordinarily
must take the responsibility of all the
administrations concerned.

3 pP.M.

In clause 6 it is said:

"Where by reason of any flood,
land-slip, breach of any line of rails,
collision between trains, derailment of
or other accident to a train or any other
cause .

This includes even negligence and fai-
lure of the Railways. Again 6(2) says:

"Out of the proceeds of the sale, the
railway administration may retain a
sum equal to the charge due in respect
of the goods and the expenses cf and
incidental to the sale rendering the
surplus S

Suppose some goods a'e sent from Delhi
to Madras. The accident occurs
somewhere in Agra, what is the charge
due? Is it the charge which has been
agreed to be levied from Delhi to Madras
or it is only the charge from Delhi to
Agra? Now the sub-clause is ambiguous
and it is liable to be interpreted to say,
"Because you have booked to Madras
though the flood happened at Agra, you
will have to pay the whole cost from
Delhi to Madras." I do not think it is the
intention but they have left it so obscure
that either you will have to amend it here
or again bring an amending Bill.

MR. DEPUTY CHAIRMAN: There
are other speakers.
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SHRI K. SANTHANAM: 1 think the
points will be helpful to the other
Members also who will speak. In clause
8 the words substituted are:

"in Hindi and in English and also, if
considered necessary by the railway
administration, in one or more of the
regional languages in common use in
the territory traversed by the railway".

Whenever anything is put in print in the
posters or notices, it should become a
rule that it should be in English, Hindi
and the regional language concerned. It
should not be left to the railway
administration to consider it necessary
and they should not wait for some
agitation and some erasure of boards and
other things before they are changed.

SHRI SANTOSH KUMAR BASU
(West Bengal): That is my amendment.

SHRI K. SANTHANAM: I am glad
about it. Only one more word and I shall
have finished. The time has come when
the railway administration should
consider whether they should not abolish
the smalls from the goods traffic
altogether. 1 suggest that they should
consider amalgamating parcels and
smalls and have the goods traffic only in
wagon 'oads. That will save a lot of
transhipment and other delays in the
movement of wagons, improve the
turnover of wagons and enable the
railway administration to carry much
more traffic. By having parcels Grades 1
and II and amalgamating the smalls and
parcels, they will be able to deliver the
smalls quickly and probably get a little
more freight. I commend this suggestion
to the consideration of the Railway
Minister.

SHRI SANTOSH KUMAR BASU: 1
welcome this Bill in so far as it tries to
clear the tangle created by the
application of the English law of Bail-
ment to the administration of the rail-
ways in this country. The Minister has
very rightly pointed out, if I may say so,
that there are certain improve-
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ments in this Bill on the present state of
affairs as regards the application of the law
of payment of claims by the Railways. He
has referred to Section 77 on page 8 which
is a part of the big clause 13. The Minister
pointed out that it is a concession to the
trading interests who have demanded that "
the railways should continue to take the
risk even after the arrival of certain
consignments in a railway station for a
certain period and that period is proposed
to be determined as 30 days in this Bill
after the termination of the transport. So
far, it is an improvement but the proviso xo
Section 77(1) says:

"Provided that where the goods are
carried at owner's risk rate, tne railway
administration shall not be responsible
for such loss, destruction, damage,
deterioration or nondelivery except on
proof of negligence or misconduct on
the part 01 the railway administration
or ol any of its servants."

The Minister must be aware that this
throws the burden upon an outside party
to establish and to furnish proof of
negligence and misconduct on the part of
the railway administration in the course
of the transit of the goods. It is almost an
impossible task to discharge that burden.
In other words, what has been given in
the clause itself has been taken away by
the proviso. I would, therefore, suggest to
the Minister to consider whether he could
liberalise this provision in any particular
respect so as to relieve the party who has
suffered the loss from discharging this
almost impossible burden of proving the
negligence or misconduct on the part of
the railway administration right from the
beginning of the transit up to the end
witt.-in 30 days. As I said, it takes away
by one hand what is given by tiie other.

Shri K. Santhanam. from his careful
study of the provision—which we
always expect and get from him in this
House and I am glad to acknowledge it
on this occasion—has point-
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ed out several items on which comments
can be made legitimately and reasonably
and he has made them. 1 would draw the
attention of the House and the Minister
to some of the points which I have tried
to embody in the form of amendments.

Indian Railways

In clause 6 we find Section 56A has
been sought to be provided to which
reference has been made by Mr.
Santhanam. I may also draw the attention
of the House again to bring out my point
clearly. It says:

"S6A.CD Where by reason of any
flood, land-slip, breach of any line of
rails, collision between trains, de-
railment of or other accident to a train
or any other cause."

That is a point to which reference has
already been made by Shri Santha

"

traffic on any route is
interrupted and there is no likelihood
of early resumption of such traffic, nor
is there any other reasonable route
whereby traffic of perishable goods
may be diverted *" prevent loss or
deterioration of, or damage to, such
goods, the railway administration may,
after obtaining wherever practicable
instructions from the person appearing
to the railway administration to be
entitled to the goods, sell them by
public auction."

In other words, there are several causes
which might lead to a diversion of the
traffic and delay the delivery of the
goods and reaching of the goods to their
destination. Sub-clause (2) says:

"Out of the proceeds of the sale, the
railway administration may retain a
sum equal to the charge due in respect
of the goods and the expenses of and
incidental to the sale rendering the
surplus S

Sub-clause (2), therefore, stipulates two
things, firstly, that the railway
administrat.on can retain after sale
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out of the sale proceeds a sum equal to
the charge due in respect of I ha goods.
Shri Santhanam has pointed out that this
charge might mean a charge arising out
of the detour which had been made on
account of the accident to the railway or
breach of the line or it might mean the
charge which was originally due from
him even without a detour having been
contemplated at the first instance. If it
means the original charge which a party
has bound himself to pay, then, of
course, there is no difficulty but if this
charge is to be enhanced because there
has been a detour, then tne party is
certainly not bound

SHRI K. SANTHANAM: My hon.
friend has not caught my point. If a
collision or something happens between
the place of origin and the place of
destination, the actual carriage is only for
part of the distance contracted and if they
insist on the entire charge, it will be
unreasonable.

SHRI SANTOSH KUMAR BASU:
Here they speak of "a sum equal to the
charge due". It may mean the charge due
for the entire route or it may mean the
charge due only for that part of the route
on which the consignment had travelled.
So this point has got to be clarified. The
expression "charge due" is extremely
vague here and it is likely to give rise to
considerable difficulties in courts of law.

The other matter to which I want to
draw the attention of the House is this.
They are going to retain a sum out of the
sale proceeds, equal to the charge due
and the expenses of and incidental to the
sale. I submit that where this diviation or
diversion was caused by something
arising out of the negligence or
misconduct on the part of the railway
administration or of any of their
employees, the cost should not be
deducted from the sale proceeds.
Therefore, I have in my amendment
stated that if this mishap has taken place
because of any act of war or any act of
God or by any act of a public enemy—an
expression which
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[Shri Santosh Kumar Basu.J has been
introduced in this measure— then and
then only should the cost De deducted
from the sale proceeds. If on the other
hand, this expression "any-other cause"
includes misconduct or negligence on the
part of the railway administration, then in
that case, the party should not be mulcted
and all the sale proceeds should be made
over to the party. I submit that this very
healthy principle should be accepted and
the public should not be made to suffer
because of negligence or misconduct or
any such thing on the part of the railway
administration or its employees.

The next amendment of which I have
given notice relates to clause 8 on page 3
and to that also Mr. San-thanam ha;
already drawn attention. This relates to
the maximum number of passengers in
each compartment being written in the
compartment itself. At present, under the
present Act, as it stands today, English
and the vernacular prevalent in the terri-
tory traversed by the railway, that is to
say, the regional language, should be
used for writing the maximum number of
passengers that can be accommodated in
each compartment. Now for the words
"vernacular languages" it is proposed to
use the words "regional languages". And
of course, there will be Hindi. But I do
not know why the regional language has
to be put in only at the discretion of the
railway administration. If they consider it
necessary that this regional language also
should figure in the compartment for the
purpose of declaring the number of
passengers, it is only then that this
language is to be. used. {Time bell rings.)
I will take a few more minutes, Sir,
unless I elaborate on it at the time of
moving the amendment. I may mention
here that where there is the existing sys-
tem, as Mr. Santhanam has pointed out,
of the regional language being used, why
create new difficulties by removing that?
Let that remain and let Hindi be added
and English, of course, remains. And the
regional language that is there, should be
allow-
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ed to continue, instead of creating more
difficulties in the present atmosphere
where you have already so many
language troubles.

There is one other point which I would
like ta mention. Tha'. will minimise my
task while speaking on the amendments.
On page 5, according to section 76—

"A railway administration shall be
responsible for loss, destruction,
damage or deterioration of animals or
goods proved by the owner to have
been caused by delay or detention in
their carriage unless the railway
administration proves that the delay or
detention arose without negligence or
misconduct on the part of the railway
administration or of any of its
servants."

Here I am anxious to put in the words "or
at a station" after the word "carriage". In
this clause delay or detention in the
carriage of goods or animals is provided
for. But I suggest that delay or detention
can be there not only while actually the
goods are being carried but also when the
goods are at a station. It may be that even
before the starting of the journey, the
goods are detained unnecessarily at the
station or at some intermediate station,
the goods not being transferred to another
connecting railway. In such cases also,
the mischief of this section 76 ought to be
visited upon the railways, and not merely
when the goods are in carriage. [ want to
point out that the word "carriage" means,
according to what appears here, only the
carriage of the goods while actually being
moved, and not when they are at a
station. There is a distinction between
"carriage" and "transit". I could under-
stand "transit". When you use the word
"carriage" here, it seems as if the
responsibility taken is only about the
goods when actually in motion, when
moving. | want to include also the delay
that may occur at a station. I know of
cases where considerable difficulties
have arisen because of detention of goods
at th, station and
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not actually when being carried. 1
want to meet such cases and t0 pro
vide for them by means of this amend
ment. If|)

MR. DEPUTY CHAIRMAN: Mr.

Ramamurti.  Please take only five
minutes. Only fifteen minutes are
left.

SHRI P. RAMAMURTI (Madras): Sir,
I will be brief. On the whole, I welcome
this fact here that the Government has
been animated by a desire to liberalise the
existing provisions with regard to this
matter. 1 would, however, like to impress
upon the Government the fact that so
long as there is the private sector—I am
not talking of the big private sector but of
the small merchants and others —it is the
responsibility of the Government which
is in a more or less monopolistic position
with regard to the carriage of goods, to
create more and more confidence in the
minds of these people. That is what I
would like to impress upon the
administration here. Particularly today
when there is great competition with road
transport also, the railway service offered
to the people must be comparable to the
service that is offered by the private road
transport carrier;,. That is very important.
It is from that point of view that I would
like to urge one or two things now. [ am
not urging anything new. Some of these
have already been referred to by Mr.
Santhanam and Mr. Basu here.

Take clause 6 of the Bill here. Mr.
Santhanam has already referred to this
clause, but I hold a view different from
that of Mr. Santhanam. I will go a little
further. Section 56 says:

"Where by reason of any flood, land-
slip, breach of any line of iails" etc.
"there is no likelihood of ecarly
resumption of such traffic".

So it is not a question of the goods being
carried by any diversion or anything like
that. The goods cannot be carried at all.
There is no possibility
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of carrying those goods to their des-
tination even by diversion. In such a case
what happens? They will auction the
goods and out of the proceeds of the sale,
the railway administration will retain "a
sum equal to the charge due". But the
question here is, this sum is due for what?
I have entrusted you with a particular
duty. I have asked the railways to carry
the goods frem Madras to Bombay and
they have nut carried out that duty. On
the way the goods are there. Then what is
the charge that they are entitled to, I
would like to know. If you have not
csiried out your duty properly, if on the
way for certain reasons—and the reasons
may be anything—the goods are there
still, why penalise the man who entrusted
the goods to you? And why are you so
anxious to get that small amount from
that party? That I don't understand. After
all, if you sell a thing in auction, if it is
worth Rs. 100 it will be sold off for, say,
Rs. 25 That is absolutely certain and the
man will lose completely. On the top of
that, why you should be so anxious to get
this small charge out of it, I don't
understand. This amount is not going to
be very big. It will indeed, be small, and
if you forgo that small sum, you will be
creating a great amount of confidence in
the minds of the consigning public. That
is what I want to be done. After all, this
amount will not come to much. Ii is not
every day that collisions occur. It is not
every day that accidents happen, and
goods cannot be carried to their
destinations. On ail these small matters it
should certainly be possible to get more
and more the confidence of the people.
The other point which I would like to
urge upon the Minister is this. This is the
same point on which Mr. Santhanam arid
others spoke and that is with regard to
Hindi and the regional language. They
said that this has created problems but
your bringing in this amendment has
itself created problems and this is what I
cannot understand. Why at al] rake up
this question? Normally ,peaking, these
are things for the Railway
Administrations by administrative acts.
Straightway, where those
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[Shri ~P. Ramamurti.] regional
languages are being spoken, you can have
this change made by administrative acts.
That is the normal thing but here you say
that where the Failway Administration
thinks it necessary then it will take
action. All this formulation is going to be
taken hold of and you ar. going to create
unnecessary agitation. I would urge upon
the Government that this goes against the
very spirit of the Presidential Order The
President issued an Order on the question
of language and there it was made
absolutely clear that in all the regions, in
respect of dealings with the public,
whether it be in the Income-tax
Department or the Railwav Department
or whatever department it might be, the
language of the region will be the
language in which the officials will deal
with the common public. This is what lias
been made clear in the President's Order
and today you are going counter to that
by saying that you will do this when the
Railway  Administration  thinks it
necessary. Do not create unnecessary
problems. There are enough problems in
the country and it it not at all necessary to
make any such amendment.

I now come to the other point which
was also touched upon by other speakers
and that is with regard to the
responsibility of proving neglect or
misconduct on the part of railway
officials. I would like to ask the hon.
Minister whether he has appointed people
from the public to be supervisors of their
conduct. It is for you to prove that there
was no misconduct or that there was no
negligence. You should not put the onus
on the poor man who sends goods
because there is no representative of the
sending public sitting and watching the
conduct of the officers. Therefore, this is
a responsibility which cannot at all be
fulfilled.

Finally, I would also like to urge that if
you want to have all these things
implemented—this is a suggestion apart
from the measure now
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before us—then you must have refresher
courses for the parcel clerk, goods clerk
and the station master in the small
station, just a? you are navmg reiresher
courses for the running staff, guards, etc.
The people who handle goods in transit
must be given some refresher course.
Particularly now when the volume of
goods traffic is going to increase day by
day, it is essential that the relation
between the public and the officials who
handle this traffic must be very good.
They must be conversant with all the
difficulties. I dare say many of the offi-
cials do not know—I am not blaming all
of them—even the provisions of the law.
It is, therefore, essential that there must
be periodical arrangements for a refresher
course for the parcel clerks, goods clerks
and all sorts of oeople. I do not want to
name them; you know them. Just as you
have refresher courses for other grades,
you must have such courses for these
people.

I hope all these suggestions will be
accepted by Government.

%1 qfo #ATo TWHIN (IR :
gy wEtEg, ¥ & faer &7 awds
w7 & (o @2y gar g | & 4y A A
&1 ATTH FIHA FgAam ATEar g | FE 4|
oefy & fm av e off o am
AT A1fEd |

SHRI S. V. RAMASWAMY: Why not
speak in English so that I can follow.

OTTHT
AT

st qfo HTo TIHAHIA
feedt #framr =fem, fa=h
-

oft dfo TraTRET : U AT & | WY
Tt & fn ot fordy e wfed
o7 98 TAN *ed ¢ % 9w gH Aed
T 2w Edr Wy AR FY A@TEq |
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= ato Ao wrerAtw : fa=dy ZaTd
weramT g wfEd | gF ey A
wifed | 98 agy 3@ g # fr o
FO T e A gy mar &

Irramfa w@m, & wgroe &
TR ATar g | qgi & A A9 wrdAr
g & v @ § Sfeat aga et §
wAT S FEr T A S e
1 g gt WeWgT R 1 AR FAd
F dmr ona & A e faw o T
wd § S IE age T g g
WA feed §9 7 9 @iwar wnge
& ot aararft #7 % & 7 dew o
ad § | W S # g w5t
T waed § | 7 qg ofr ardar & fw
e g A fF aeEy A § e
fod = zamaTe dvem A wifgr |
T A AR F e @ § 99 aga
AFATT ET & | A ¥ fad A
A fed o # Afer agi st A
ol S1e & Y Ay STy & | oy, e,
7T FATE A I GF T § I
& AT A1 TET A AT HT A 2 wiE
I farg st g A adi g &
At 3 fad 9= W1 & v 3 e
FAT oY AT AGT | wHATE AT ATE
§ aga war & WY IuF fad e
F feeedt wrft & Ffew ag 29 o
s fa, ey 92 G2 gy
& A\ Tw A9 T FAT qUF T ATAT
¥ | 1 awg A frEl #) aga aFan
grar & | U are § werng e § &
Yoo dwey faeely a® #9 F wd £ 1 a7
8 wrdar 2 fF 97 39 T AT AT
g arfed w2 W # awe & W
qHATT gaT & SEE qEAT e
#t 7w & faedr wifed | gt o
AT F waew A fedy fagg ot FT
md W s far & aw & #
#1797 §T 999 T A1¢ 7 fawraa w4
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) &1 ITH qT9 F F9C A Ty FAr
Tifgd |

AR AAAT AT AT Y A FFwT
#1 Arafaferdt w1 e woh Awargr
HI0 T gAAva fFar @ fiw =to &7
FHa fad ot & s fawfas o
QAT T @ A O A
#1 ata & | e fad § areig am
ARET T ST HT qAE FATE

W 93 H A 74T AATZ TET 4T
g a® agd wiaww § afew gay
Hgex ¥ A@T BT 9 F ifAAT A
# T A MR 9F FT AATIO0 | AT
AT 7 g AT ¥ qqnar § | ag wiaw ag
g:

"Provided that even where such loss,
destruction, damage, deterioration or
non-delivery is proved to have arisen
from any one or more of the aforesaid
causes, the railway administration shall
not be relieved of its responsibility for
the loss, destruction, damage,
deterioration or non-delivery unless the
administration further proves that it has

used reasonable foresight and care in
the carriage of the animals or goods."

AT ST wawT a7 & R Twat w8
WTTHT 7 TAE A B AT AT E W9y
#t T Srw 7 gE AR AT AT UF F
T 37t oy # fF o wrw e 71
o 7 & 1 38 e afy =y i @Y
A1 79 Ay F AT g7 Fow Afgg
a1 §HT Hawq ag §uT fF 9 T FT
ifae &7 famerd i o & famg
Frawwar W gt & fod R E )
@+ faq & A 74T wEET w1
seqarg ZAT E |

WA WL AT AAGT & AR Fedl HeAT
Fatar § | U ag # R o g qeEw
T adl f Wi T A R el fr /W
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[fr Tfo HTo TITHAIA]

g 9% aArAT Arfgd | @ ag g
e & afeadz & 18 |/ ek aar
graT =fgd | drerw 9y & fw fagr &
g, Wiz, awd, AT T §F 99 F1
faeger wrar 7Y g =nfed G gasm™
& 1 =197 7g 2 i g2 gie Fomg 3T
Yz & WIGA &Y a7 T iy, e
# I AT Fr e w T8¥ G Tl |

a8 wreEdy wrdT g § § 3Ea
sifamrfal #1 saar & syt s
ger wifed | aga ey et § AR
g feega ot 73 & &€ svg av, w@fad
& srdar et Stgan § i wmaed
¥ 1Y, GeATE & W19 Feg FW w1
Fifaar Far =rfed | gaq 93 w9y
g1 7 faq &1 @ F7a g |

SHRI SANTOSH KUMAR BASU: 1
would just like to correct one error which
I made and which was pointed out by Mr.
Ramamurti. before the hon. Minister
replies. Section 56 does not refer to
diversion of traffic but to total stoppage.
When there is no resumption of traffic
possible, the perishable goods have got to
be sold.

SHRI S. V. RAMASWAMY: Mr. De-
puty Chairman, Sir, I am very thankful to
the hon. Members who have spoken on
this Bill. On the whole there has been a
general welcome to this Bill although
they tried to point out some defects
which, I submit to you, Sir, and to the
House, are not really defects.

There is some misconception about
section 56A. If the whole scheme of the
Bill is understood rightly, section 56A
will be found as one which has been
introduced for the purpose of making
available in the Indian Railways Act
itself what is now available under the
Indian Contracts Act, section 151 read
with 189. After we assume the carrier's
liability we can-
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not fall back upon the Indian Contract
Act because we are no longer the bailees
and we cannot avail ourselves of that
provision. It is for this purpose that this
section 56A is sought to be introduced in
the Indian Railways Act itself.

Now, this provision does not deal with
the question of compensation or the
quantum of compensation or any such
thing whatsoever. That is governed by
other sections. All that this section says is
that if such and such a thing takes place
instead of allowing the goods to perish in
toto the railways will now have the right
to sell them in order to prevent a total
loss. That is what we are exactly doing
even now. The point is whether the
railways should deduct the amount due.
An amendment has been made by means
of sub-section (2) that where a sale is held
under sub-section (11 as a result of any
act of God or act of war or any other
thing, the railways can deduct the charge
due. Supposing there is some explosion
somewhere; are we not entitled to take the
benefit of that? This provision does not
deal with the question of compensation.
And whatever rights there are already,
they are covered by sub-section (3). My
hon. friend will kindly read that:

"The provisions of this section shall
be without prejudice to the claim or
right which the person entitled to the
goods may have against the railway
administration  under any  other
enactment for the time being in force".

So this is a saving clause. These pro-
visions do not deal with the question of
compensation.

As regards the other point, supposing
the goods have been booked from
Madras to Delhi and there is damage on
the way at Agra. What happens? He has
no doubt paid the freight up to Delhi and
it stands to reason that we should not
charge for what wo have not done. We
have not carried the goods beyond Agra
because of the
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Accident or some such thing. That is the point
which Mr. Santhanam raised.

Indian Railways

SHRI K, SANTHANAM: Does Vharge due'
mean that?

SHRI S. V. RAMASWAMY: This cannot
be incorporated in the Act itself. These are all
administrative directions and they cannot form
part of an Act. The Act can only lay down the
principles, not administrative details. As to
where there is an accident or where there is
not an accident, it all depends upon the
circumstances of each case. Therefore, my
humble submission is this.

SHrRI AKBAR ALI KHAN (Andhra
Pradesh): There should be no charge once he
has met with this calamity of course, not
without your fault. You should not charge for
1t.

SHRI S. V. RAMASWAMY:: I submit once
again that there is a confusion -of thought.
This question does not deal with anything like
that. What it says is this. We have carried up
to -Agra. Why should we not claim for what
we have done.

SHRI SANTOSH KUMAR BASU: Nobody
wanted it.

SHRI S. V. RAMASWAMY: The example
that has been given is this. Trom Madras to
Delhi the goods have been booked. At Agra
there is some accident. Are you going to
refund for not carrying from Agra to Delhi?

SHRI P. RAMAMURTI: That is what we
said.

SHRI K. SANTHANAM: There are -two
points. He is answering one -point. My point
was that 'charge due" ordinarily will mean due
according to contract Now he says because of
the collision the contract is automatically
modified and 'charge due' «wiH mean the
charge for the actual mdistance carried. I do
not know what
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legal authority he has for any
interpretation.

such

SHRI S. V. RAMASWAMY: There is the
principle of Quantum meruit in the Indian
Contract Act. For that portion of the work I
have done I am entitled to payment on the
basis of Quantum meruit.

SHRI P. RAMAMURTI: This is a
wonderful argument. If you ask somebody to
build a house

(Interruptions.)

MR. DEPUTY CHAIRMAN: Order, order,

SHRI S. V. RAMASWAMY: I may submit
on a parity of reasoning. There is no reason
why we should not be entitled to the freight
up to the ooint where there was the accident.

As regards other things, you claim under
sub-section (3).

SHRI K. SANTHANAM: What is the 'other
enactment' referred to in subsection (3)?

SHRI S. V. RAMASWAMY: Whatever you
are entitled to under whatever Acts there are.

SHRI K. SANTHANAM: Sir, according to
the carrier's liability we are entitled to the
entire value and . . .

MRr. DEPUTY CHAIRMAN; He is
replying to you, Mr. Santhanam. You cannot
go on like this at every point.

SHRI K. SANTHANAM: After all, he
should make himself understood.

SHRI S. V. RAMASWAMY: It is very
clear. It says without prejudice to the clam or
right which the person may have against the
railway administration under any other
enactment for the time being in force. Under
what do you claim now? All those things will
be available even now.
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[Shri S. V. Ramaswamy.]

The other point that Mr, Santhanam raised
was about section 74. There is a slight
misunderstanding. I thought he knew things
better having been a Minister himself before.
What I would like to submit is that a vast
majority of commodities are carried at railway
risk rates as no owner's risk rates have been
quoted for them. Only for about 31
commodities this owner's risk rates have been
quoted with effect from 1.10.1958. Some of
the commodities are betel leaves, fish, eggs,
vegetables, fresh fruits, potatoes, onions,
firewood, charcoal etc. Mostly all these
commodities are carried at owner's risk rates
and it is very rarely that the consignor elects
railway risk rates for these. For the few
commodities for which owner's risk rates have
been quoted and which owners generally
prefer to carry at owner's risk rates the
provision made some years back is still in
force and is being retained. It saves clerical
work as it requires a specific election to be
exercised by the sender only when he wishes
to sen# the goods at railway risk rates. It is for
this purpose that owner's risk has been
mentioned. As I said, there are only about 31
commodities for which this applies.

Mr. Santhanam raised another point about
section 77B. Under the scheme of the Bill, the
House and Mr. Santhanam will be pleased 1°
see that section 77 comes into operation after
the thing has been transported to the point of
destination. Now, according to the existing
law I am a bailee during transit and for five
hours after it has reached the destination.
After that even that liability ceases. Section 77
now imposes a liability on me extending this
bailee's liability for thirty days after the arrival
at destination.

SHRI K. SANTHANAM: I welcomed it; I
did not object to 77.

SHRI S. V. RAMASWAMY: But my point
was why should not negligence and
misconduct be proved by the other party?

[ RAJYA SABHA ] (Amendment) Bill, 1961 3740-

SHRI SANTOSH KUMAR BASU: That is
the point I raised.

SHRI S. V. RAMASWAMY; My answer is
even this liability is something which is
onerous, which does not exist now. When I am
taking this responsibility for 30 days as against
five hours now, you are asking me to shift the
onus of proof to the railways and not to the
person to whom this right did not exist before.
Is it reasonable? I submit, Sir, it is not
reasonable.

Again Mr. Santhanam raised another point
about section 77B. Why should the excess be
paid or engaged to pay in writing a percentage
on the value so declared by way of compen-
sation for the increased risk? It is: just possible
that people may not know and that is why we
have said, 'if so-required by the
administration'. It is put in there to apprise the
man who is ignorant of it that he will have to
pay it. It is for that purpose these words have
been introduced. My friend will kindly read
the clause which says, 'if so required by the
administration.'

SHRI K. SANTHANAM: I must say I am
rather surprised at this. As sobit as it is
declared, they should not accept it without
additional payment. 'Unless it is paid'; what is
the meaning of this?

SHRI S. V. RAMASWAMY: 'If so. required'
because he may not know-it.

SHRI K. SANTHANAM: Why should he
know; you will demand it.

SHRIS. V. RAMASWAMY: Very-well.

Sir, Mr, Santhanam also raised a point about
section 76A. He said he could not understand
the meaning of that proviso. Here is a case
where we have got to provide against certain
contingencies. The deviation may not be
voluntary or on our own volition. It may be
due to other reasons beyond our control; it
may be due to operational needs. In such
cases arc
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we or are we not to protect ourselves? If we
have contracted to carry the goods by a
particular route and if we deviate, you will say
that we have broken the contract. That is why
we have made the provision for deviation of]
route. If you will read proposed section 76A,
it says:—

Indian Railways

"Where, due to a cause beyond the
control of a railway administration or due
to congestion in the yard or other
operational reasons N

SHRI K. SANTHANAM: Then what?

SHRI S. V. RAMASWAMY:: Therefore, we
say that this proviso should operate.

SHRI K. SANTHANAM: The proviso does
not operate, because there is no operative
portion. It is a drafting mistake that I pointed
out. There is no operative portion.

SHRI S. V. RAMASWAMY: I do not know
how he is finding any drafting mistake there.

SHRI K. SANTHANAM: What happens if
you do not say that?

SHRI S. V. RAMASWAMY: Now, about
proposed section 77C also, my friends
mentioned that the defect in the packing
should be pointed out and they should be
asked to rectify the mistake and that the
station master should accept it after
rectification. It is too much to expect the
station master to examine every package or
parcel. We are not dealing with thousands but
lakhs and lakhs of them. And it is impossible
for any station master to pay attention to each
parcel to see whether it is packed correctly and
then all him, 'You go and rectify it and then
bring it again' and then see whether it has been
correctly packed or not, according to the
instructions. It would be impossible to do it.
Such a responsibility cannot be accepted by
the railways. I would like to apprise the House
that, after the House has passed the Bill, w, are
going to lay
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down certain packing condition? to which the
trade will have to conform. Then, it will
become easier both for the trade and for the
administration. That will be published as soon
as this becomes an Act.

With regard to th, proposed section 80, I
fail to understand the difficulty of my friend,
Mr. Santhanam. Section 80 deals with the
institution of suit. It deals with the cause of
action, as to where it should be instituted and
not with regard to the quantum or any such
thing, not with regard to the fixation of
liability of a particular railway. That would
come in a different section altogether.

SHRI K. SANTHANAM: Which section?

SHrr S. V. RAMASWAMY: You are
raising a point and I am answering that you
ask me '"Which section?' With regard to that I
will have to go through the entire Act.

SHRI K. SANTHANAM: It is all right.

SHRI S. V. RAMASWAMY:: He raised the
point that he is not sure as to which railway
administration is to be fixed with the liability.
My submission is that section 80 does not
deal with the liability of railway
administration. It deals with the place where
you are to file the suit.

SHRI K. SANTHANAM: I ask him to show
any section in the Indian Railways Act to
define that liability.

SHRI S. V. RAMASWAMY: You fall back
upon the English law, if you do not know.

Now, with regard to the amendments that
have been placed before us, the question of
Hindi is raised. It

says:i—
"That at page 3, lines 8-9, the
words 'if considered necessary by
the railway administration' be de

leted."
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[Shri S. V. Ramaswamy.]

If you will kindly permit me to read the old
section 63, then the amendment would be
very clear. It reads:—

Indian Railways

"Every railway administration shall fix,
subject to the approval of the Central
Government, the maximum number of
passengers which may be carried in each
compartment of every description of car-
riage, and shall exhibit the number so fixed
in a conspicuous manner inside or outside
each compartment, in English . . ."

That was the prominence given in the existing
Act to English. Then it goes oni—

"... or in one or more of the vernacular
languages in common use in the territory
traversed by the railway, or both in English
and in one or more of such vernacular
languages, as the Central Government,

after consultation with the railway
administration, may determine."
Now, the amendment becomes quite

intelligible. The object is now to see that
Hindi—English will also be there —is there,
because Hmdi is the national language. The
point is, "Why is the right given to the
administration?” Hindi is the regional
language in U.P. and in Bihar. Now, if you
delete this clause

SHRI DAHYABHAI V. PATEL (Gujarat): 1
thought that it is the na'ional language.

(Interruption.)

MB. DEPUTY CHAIRMAN: Order, order.
It is time. You have to hurry up, Mr.
Ramaswamy.

SHRI S. V. RAMASWAMY: Therefore,
this amendment has been introduced. The
regional language is also there. If it is
Madras, Tamil will be there. Do not be afraid.
And if it is Mysore. Kannada will be there.
But there is also a difficulty. There are
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certain carnages which go over the whole of
India. The question will arise whether this
particular carriage will have the description in
that particular regional language. All these
difficulties arise and, therefore, discretion is
now given to the railway administration to see
whether a particular thing should be done or
not done, to suit their convenience.

Now, the third amendment deals with the
question of carriage. He wants to add the
words "or at a station". My humble
submission is that Mr. Basu has not read
proposed sect'on 77(5) (a). There it is given as
'carriage'. 'Carriage' is transit. The liability
continues throughout the period it is in transit
or as I put it 'carried and up to the free time',
sa far as the carrier's liability is concerned.
Therefore, it is very clear. Even if it halts at a
station, even in transit it will be covered.
Now, if you will kindly permit me, I wifl read

MRr. DEPUTY CHAIRMAN: You have
already exceeded the time.

SHRI S. V. RAMASWAMY: I think it is
very clear from the proposed section 77 (5)
(a). It is clear on the point that the words
'carriage’ and 'transit' can almost interchange.

SHRI SANTOSH KUMAR BASU- T shall
place my point of view at the time I move my
amendment. [ will not disturb him now.

MR. DEPUTY CHAIRMAN: The question
is:

"That the Bill further to amend the
Indian Railways Act, 1890, as passed by
the Lok Sabha, be taken into
consideration."

The motion was adopted.

MR. DEPUTY CHAIRMAN: We shall now
take up the clause by clause consideration of
the Bill.

Clauses 2 to 5 were added to the Bill.

Clauie 6—Insertion of new section 56A
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SHRI SANTOSH KUMAR BASU: Sir, I
move:

1. "That at page 2, lines 34-35, after the
words 'in respect of the goods and' the
words 'where the sale is held under sub-
section (1) as 'the result of any act of God,
act of war, or act of public enemies, be
inserted."

The question was proposed.

MR. DEPUTY CHAIRMAN: Are you
accepting it?

SHRI S. V. RAMASWAMY: No, Sir. I
have already explained it.

MR. DEPUTY CHAIRMAN: Do
you pressitto a vote? He has
spoken on the amendment and ynu
have spoken en it.

SHRI SANTOSH KUMAR BASU: I have
spoken on this, but I will speak on the last
amendment of mine.

MR. DEPUTY CHAIRMAN: Do you press
it to a vote?

SHRI SANTOSH KUMAR BASU: No, Sir.
I beg leave to withdraw my amendment.

Amendment No. 1
withdrawn.

was, by leave,

MR. DEPUTY CHAIRMAN: The question
is:
"That clause 6 stand part of the Bill."
The motion was adopted.

Clause 6 was added to

was added to the Bill.

the Bill. Clause 7

Clause 8—Amendment of section 63

SHRI SANTOSH KUMAR BASU: Sir, 1
move:
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2. "That at page 3, lines 8-9, the words
'if c;nsidered necessary by the railway
administration' be deleted."

The question wis proposed.

MRr. DEPUTY CHAIRMAN: Do you
accept it?

SHRI S. V. RAMASWAMY: No, Sir. |
have already submitted that this provision is
made in order to facilitate administration.

SHRI SANTOSH KUMAR BASU. I am not
pressing it, but [ am sorry that it has not been
accented. I beg leave to withdraw my
amendment.

Amendment  No.
withdrawn.

2 was, by leave,

MR. DEPUTY CHAIRMAN: The question
is:

"That clause 8 stand part of the Bill."
The motion was adopted.

Clause 8 was added to the Bill.

Clauses 9 to 12 were aded to the Bill.

Clause 13—Substitution of new sections
for sections 72 to 78

SHRI SANTOSH KUMAR BASU: Sir,
I move:

3. "That at page 5, line 41, after the word
'carriage' th, words 'or at a station' be
inserted."

What I want to say in answer to what the hon.
Minister has said is this. He says that
‘carried® here means 'transit*
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[Shri Santosh Kumar Basu.] and that
includes the station where the goods are being
detained at the time. I submit not. That is a
wrong interpretation. If the hon. Minister will
kindly turn to page 8, of the Bill, proposed
section 77 (5) says:-

Indian Railways

"(5) For the purposes of this
Chapter,—

(a) unless otherwise previously
determined,, transit terminates on the
expiry of the free time allowed."

Now, the word 'transit' is used as different
from the word 'carried'. If you turn to page 9,
in the proposed section 77B you have got the
words 'carried by railway' mentioned therein,
Therefore, transit and carriage are two
different concepts so far as this Bill is
concerned.

The question was proposed

SHRI K. SANTHANAM (Madras): Sir, 1
want to say one thing now that the Railway
Minister is there. Something which happened
in the case of the Income-tax Bill has
happened here also. There I pointed out one
clause which was defective, not intentionally
but by oversight. A similar oversight has taken
place here in the case of this Bill in the
proviso to clause 76D. The operative portion
is not there. If he wants to put that defective
clause in the Statute Book, having been told
that it is defective, he takes the responsibility
for that.

SHRI SANTOSH KUMAR BASU: Sir, I
join my friend in saying that this Upper House
can perform some functi'ons at times as a
revising Chamber. Rushing through Bills in
this House will serve no purpose. It will do no
good to anybody.
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MrR. DEPUTY CHAIRMAN: Mr.
Ramaswamy, what about the operative part?
He says it is not there.

SHRI S. V. RAMASWAMY: There is the
operative part. The purpose is to declare—

"Where any animals or goods delivered to
a railway administration to be carried by
railway have been booked through over the
railways of two or more railway
administrations or over one or more railway
administrations and one 'or more transport
systems not belonging to any railway
administration, the person tendering the
animals or goods to the railway
administration shall be deemed to have
contracted with each one of the railway
administrations or the owners of the
transport s> stems concerned", etc.,

"Provided"

SHRI K. SANTHANAM: Sir, you can say
whether the prov'so has got any meaning.

MR. DEPUTY CHAIRMAN: The operative
portion is contained in the main clause itself.

SHRI K. SANTHANAM: The main clause
says that he will be deemed to have contracted
with each one of the administrations. The
proviso speaks of deviation. If there is a
deviaton, the intention is that he will be
deemed to have contracted with the new
railway as a result of deviation. That is the
intention of the proviso. It has not been put
there. Otherwise there is no meaning in the
proviso.

MR. DEPUTY CHAIRMAN: There is no
amendment before the House for that.

SHRI K. SANTHANAM: Is it not the duty
of the Government to put in the amendment?

SHRI SANTOSH KUMAR BASU: We do
not know what Government wints to do with
regard to this
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matter. How could we suggest *something
positive by way of a proviso? It is for the
Government to provide it and not for us.
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SHrRi BHUPESH GUPTA: The hon.
Minister is here, Shri Jagjivan Ram. But he
may not be a lawyer. Nobodj *seems to be a

lawyer.

MR. DEPUTY CHAIRMAN: I th'nk the
drafting is a little defective.

SHRI S. V. RAMASWAMY; The eproviso
is just a reproduction of what is in the existing
Act itself under section 74E. No change has
been introduced. I am submitting that ther, is
nothing new. I am stating a fact. It is not as if
we are interestea in something new.

SHRI K. SANTHANAM: What is the

present section?

SHRIS. V. RAMASWAMY:: Section 74E—
liability of two or more railway
administrations for through traffic.

SHRI AKBAR ALI KHAN: I it complete?

SHRI S. V. RAMASWAMY; It is a long
section. Therefore, all this arises. The
sentence is complete.

Mr. DEPUTY CHAIRMAN: You are
satisfied?

SHRIS. V. RAMASWAMY: 1 am sat’sfied.

SHRI K. SANTHANAM: Sir, T think you
must take the opinion of our Secretary. He is
one of our best draftsmen. If the Secretary
convinces you ...

MR. DEPUTY CHAIRMAN: What does
the proviso qualify? What is the actual phrase
or sentence in the main clause which the
proviso  qualifies?

[ 7 SEP. 19611 (Amendment) Bill, 1961
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Does the main clause refer to deviation at all?

SHRI S. V. RAMASWAMY: The person
"shall be deemed to have contracted with each
one of the railway administrations or the
owners of. the transport systems concerned,
as the case may be, that the provisions of this
Chapter shall apply".

MRr. DEPUTY CHAIRMAN: What does
the main clause say in 76D?

"Where any animals or goods delivered
to a railway administration to be carried by
railway hava been booked through over th,
railways of two or more railway
administrations or over one or more railway
administrations and one or more transport
systems not belonging to any railway
administration, the person tendering the
animals or goods to the railway adminis-
tration, shall be deemed to have, contracted
with  each one of the railway
administrations or the owners of the
transport systems concerned, as the case
may be, that the provisions of this Chapter
shall apply, so far as may be, in relation to
the carriage of such animals or goods in the
same manner and to the same extent as they
would have applied if the animals or goods
had been carried by the railway of only one
railway administration:

Provided that—

m

(a) where there is a deviation in the
route by which the animals or goods
are to be carried, such deviation was
due to a cause beyond the control of
the railway administration or the
owner of tha transport system
concerned, as the case may be, or to
congestion in the yard or other opera-
tional reasons;"
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[Mr. Deputy Chairman.] And what?
Th, operative portion here is that such
deviation was due to a cause beyond their
control. It was badly drafted.

SHRI K. SANTHANAM: The original
clause says that he must be deemed to have
contracted with all the owners of transport
systems or the railway administrations. When
a deviation occurs, will he be deemed to have
contracted with the new transport system or
railway administration as a result of that
deviation? That is the point. It has not been
covered. That is all.

SHRI SANTOSH KUMAR BASU: If you
look at the words, "Provided that where there
is a deviation", they speak of a new set of
circumstances. It speaks of a new set of 4 .M.
circumstances not contemplated by this
section itself. And in spite of a new set of cir-
cumstances, nothing happens; it provides
nothing. That is the difficulty. "Where there is
a deviation" means a new set of
circumstances.

MR. DEPUTY CHAIRMAN: The meaning
is rather not very clear.

THE MINISTER ofF RAILWAYS (SHRI
JAGIIVAN RAM) : T have got some light now.

SHRI BHUPESH GUPTA: Let us hear it.

SHR1 JAGJIVANTr- RAM: J can shar, it with
my friend, Mr. Basu. It is quite clear now.
Because we were trying to find some verb in
the proviso, that wa, the difficulty. Now here
the provisions in this chapter will apply.
Where we have said "where there is a
deviation" and all .these things, it will not
apply. But what the proviso provides .

MR. DEPUTY CHAIRMAN: What, is the
operative clause?
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SHRIJAGJIVAN RAM: I am coming to it.

"Where ........... cach one of the rail
way administrations or the owners
of the transport systems concern
ed, as the case may be, that the
provisions  of this  Chapter  shall
apply....".

SHRI P. RAMAMURTI: Where is that?

SHRI JAGJIVAN RAM: You read the
substantive clause. You will find it.

n

. shall apply, so far as may be, in
relation to the carriage of such animals or
goods in the same manner and to the same
extent as they would have applied if the
animals or goods had been carried by the
railway of only one-railway
administration:"

MRr. DEPUTY CHAIRMAN:
that—".

"Provided

SHRI JAGJIVAN RAM: If you come to
section 76A, it deals with deviation. The
railway administration shall not be deemed to
hare committed a breach of the contract of
carriage by reasons only of the deviation of
the rules.

SHRI SANTOSH KUMAR BASU: Which
one?

SHRI JAGJIVAN RAM: Section 76A
absolves the railway administration in case of
deviation due to cer” tain causes. Now,
you understand
it?

SHR1 K. SANTHANAM: 1 do not
understand section 76D.

SHRI JAGJIVAN RAM: The proviso

says—

"Where there is a deviation in the route
by which the animals or goods are to be
carried, such deviation was due to a cause
beyond th, control of the railway
administration, or the owner of
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the transport system concerned, as the case
may be, or to congestion in the yard or
other operational reasons;".

SHRI K. SANTHANAM: Section 7HD
deals with contracts with the various
administrations, it does not deal with mere
deviation. It deals with all. Where there is a
contract with one administration, will it be
deemed to be a contract with all the
administrations concerned? And that is the
only purpose of section 76D, and so, you have
to relate the proviso to that contract. How do
you relate it? Will the contract hold good or
not? Unless you say it, it may be

SHRI P. RAMAMURTTI; Will it hold good
for other things?

SHRI JAGJIVAN RAM: It will hold good
only if the deviation is due to these causes.
Itwill. . .

SHRI K. SANTHANAM: You will have to
say that it will hold good here. You cannot
bring section 76A to interpret section 76D.
You will have to say that it will hold good
here.

SHRI P. RAMAMURTI: For example, I
book a consignment from Madras to Delhi via
Bombay. Due to some reasons, the
consignment has been carried from Madras to
Delhi via Nagpur. Normally speaking, the
liability will be with so many railway
administrations. Against which administration
will the liability lie?

MRr. DEPUTY CHAIRMAN: Mr.
Santhanam, the proviso refers to section
76A. Section 76A says—

"Where, due to a cause beyond the
control of a railway administration or due
to congestion in the yard or other
operational reasons, animals or goods
delivered to the railway administration to
be carried by railway are carried over a

[ 7 SEP.
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route other than the route by which they
are booked or the usual or customary route,
the railway administration shall not be
deemed to have committed a breach of the
contract of carriage by reason only of the
deviation of route."

SHRI K. SANTHANAM: They must say .

Mr. DEPUTY CHAIRMAN: Please
consider the matter. Section 76A here says
that it will not be a breach of the contract if
the deviation of the route has been
occasioned by causes beyond the control of
the railways. What the proviso says is—

"....such deviation was due to a cause
beyond the control of the railway
administration . . . .".

So, section 76A comes into operation there
and I think it is quite clear.

SHRI K. SANTHANAM; They will have to
say that section 76A will apply.

SHRI NAFISUL HASAN (Uttar Pradesh):
They are separate elauses.

MRr. DEPUTY CHAIRMAN: It is one
clause; the whole chapter applies.

SHRI SANTOSH KUMAR BASU: It
refers to each and everything.

SHrRI BHUPESH GUPTA: One point. If it
is a proviso, the proviso cannot invite or
attract any other clause. The proviso must
relate immediately to the clause to which it is
a proviso.

MR. DEPUTY CHAIRMAN; In the same
clause 13.

SHRIJ AG JI VAN RAM: The provision in
this chapter has been made applicable in this.
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.MR. DEPUTY CHAIRMAN: I think there
is no difficulty.

Sugarcane Cess

SHRI M. P. BHARGAVA (Uttar Pradesh);
If I may say so, all these difficulties have
arisen because the Rajya Sabha has not been
associated with the Select Committee.

SHRI SANTOSH KUMAR BASU: It is
now clause 13 in this Bill no doubt. But when
it becomes an Act, these will all become
independent sections of the Act itself, and in
that case, you cannot attach the proviso from
sub-section D to sub-section A. You cannot
do it. They will be sub-sections. If they are
independent sections, you cannot transplant
this proviso and skip through .

MR. DEPUTY CHAIRMAN: The proviso
says—

". .. such deviation was due to a cause

control of the railway

"

beyond the.
administration,

And section 76A says—

"Where, due to a cause beyond the
control of the railway administration.

n

and there is no breach of a contract. I think
one governs the other, and there is no .

SHRI AKBAR ALI KHAN: How can it
govern? , How can section 76A be governed
by that proviso? It is obvious; let them
correct it.

SHRI K. SANTHANAM: Section 76A will
apply there. Tb9t will bs the proper way of
drafting.

MR. DEPUTY CHAIRMAN: I think it is
all right.

SHRI SANTOSH KUMAR BASU: Sir, I
beg leave to withdraw my amendment No. 3.

'Amendment  No.
withdrawn.

3 was, by leave,

*For text of amendment, vide col. 3746
supr«.
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Mr. DEPUTY CHAIRMAN: The
question is:

"That clause 13 stand part ofthe
Bill."

The motion was adopted.
Clause 13 was added to the Bill.
Clauses 14 to 27 were added to the Bill.

Clause 1, the Enacting Formula and the
Title were added to the Bill.

SHRIS. V. RAMASWAMY: Sir, I move:
"That the Bill be passed.”

The question was proposed.

SHIU P. RAMAMURTI;
exceeded by forty minutes .

Sir, we have

SHRI BHUPESH GUPTA: For nothing, we
have exceeded the time.

SHRI P. RAMAMURTI: If there is bad
drafting, what am [to do?

MR. DEPUTY CHAIRMAN: The question
is:

"That the Bill be passed."

The motion was adopted.

THE SUGARCANE CESS (VALIDA-
TION) BILL, 1961

SHRI BHUPESH GUPTA (West Bengal):
Sir, the hon. Deputy Minister should be told
that under protest we are participating in the
discussion because we have not been given
enough tim, or notice for it here. The Minister
is here. That shoul] be made clear, because it
is a violation of the rules. The Government is
responsible for it.

THE DEPUTY MINISTER oOfF FINANCE
(.SHRIMATI TARKESHWARI  SINHA): Mr.
Deputy Chairman, [ move:



