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LEAVE OF ABSENCE TO SHRI M. H.
SAMUEL

Mgr. CHAIRMAN: I have to inform
Members that the following letter dat-
ed the 5th December, 1960, written
from New York has been received
from Shri M. H. Samuel:—

“As I am attending the Fifteenth
Session of the United Nations Gen-
eral Assembly I will not be able to
atiend the current session of the
Rajya Sabha and I request leave of
the House for my absence.”

Is it the pleasure of the House that
leave be granted to Shri M. H. Samuel
for remaining absent from all meet-
ings of the House during the current
session?

(No hon. Member dissented)

Mgr. CHAIRMAN: Permission to
remain absent is granted, i

—

RESULT OF ELECTION TO THE
COUNCIL OF THE INDIAN
INSTITUTE OF SCIENCE

Mzr. CHAIRMAN: Shri M. Govinda
Reedy being the only candidate no-
minated for election to the Council
of the Indian Institute of Science,
Bangalore, I hereby dt:lare him to be
duly elected to be a member of the
said Council to be reconstituted for
the period of four years 1961—64.

——

ALLOTMENT OF TIME FOR
CONSIDERATION OF THE INDIAN
TARIFF (AMENDMENT) BILL, 1960

Mr. CHAIRMAN: 1 have to inform
Members that under rule 162(2) of
the Rules of Procedure and Conduct
of Business in the Rajya Sabha, I
have allotted one hour for the com-
pletion of all stages involved in the
consideration and return of the In-
dian Tariff (Amendment) Bill, 1860,
by the Rajya Sabha, including the
consideration and passing of amend-
ments, if any, to the Bill,
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THE DELHI SHOPS AND ESTAB-
LISHMENTS (AMENDMENT) BILL,
1960

Tee DEPUTY MINISTER or
LABOUR (Ssr1r Asm Avrr): Sir, I beg
to move for leave to introduce a Bill
further to amend the Delhi Shops and
Establishments Act, 1954.

The question was put and the motion
was adopted.

Sarr ABID ALIL: Sir, I introduce
the Bill

THE FORWARD CONTRACTS (RE-
GULATION) AMENDMENT BILL,
1960

T MINISTER o COMMERCE
(Smrr N. KanuNco): Sir, with your
permission, 1 beg to move:

“That the Bill further to amend
the Forward Contracts (Regulation)
Act, 1952, as passed by the Lok
Sabha, be taken into consideration.”

The main purpose of the amending
Bill is to make provision in the For-
word Contracts (Regulation) Act so
as to render regulation of forward
contracts more effective. These amend.
ments are being made in the light of
experience of regulation of forward
contracts gained by the Forward Mar-
kets Commission and the Central Gov-
ernment in the working of the prin-
cipal Act.

The Bill was introduced in the Lok
Sabha on the 18th November, 1960 and
has been before the public for a
month. Since October, 1960, there has
been speculative pressure in commo-
dity markets particularly in jute and
jute goods and oilseeds, which is likely
to affect the export trade by pushing
up prices. The supply position in these
commodities may be a little short, but
the situation seems to have attracted
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specula.uve elements into the trade.
Even non-transferable specific deli-
very contracts have been used for
purposes of speculation and the pro-
vistons of the law as 1t exists at pre-
sen do not enable Government to
collect information 1n regard to such

transact.ons The regulatory powers
available under the Act have also
been found insufficient to curb spe-

culative tendencies and unless deter-
rent punishment is provided under
the law, it would be difficult to keep
these tendencies under check. It has,
therefore, been deemed necessary to
strengthen the provisions of the law
urgenily so that there could be more
effective control and regulation of
forward tradmng.

Since the Commission was set up
in 1953, definite progress has been
made 1n several directions. Recogni-
tion has been granted on the recom-
mendation of the Forward Markets
Commussion to 26 associations all over
the country covering 15 commodities
and spread over 44 markets. The re-
cognised forward markets are in res-
pect of a fair cross-section of the coun-
try’s agricultural economy, vz, jute,
cotton, groundnut, castor seed, cotton
seed, linseed, rape and mustard seeds,
groundnut o1], coconut oil, pepper,
turmeric and gur Forward trading
fn respect of commodities like shellac,
foodgrains, etc has been banned in
the public interest. Besides regulat-
ing trading in recognised associations,
the Commission has also kept other
forward markets wunder its close
observation and drawn the attention
of the Central Government to import-
ant developments wherever necessary.
It is one of the conditions of recogni-
tion of an association engaged in for-
ward trading that its activity should
be not only in the interest of the
trade but also in the public interest
Government have, therefore, been
assisting the recognised forward mar-
kets in fulfilling their duty to the
trade and in the process, guidance
has been given by the Commission in
matters which have a direct bearing
on efficient functioning such as having
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proper comstitution and trading bye-
laws. The constitution 15 generally
drafted with a view to obtaming a
broad based and representative charac-
ter of the associations, with adequate
representation and checks for interests
like growers, processors, dealers, ex-
porters, consumers and brokers. The
trading bye-laws are designed to
ensure that the prices of the commodi-
ties are stable as far as possible and
no one secuon of the commercial
community 1s able to acqure a domui-
nant character in the day to day ope-
rations

Broadly speaking, regulation under
the present Act 1s only in respect of
“hedge” contracts, while non-transfer-
able spectfic delivery contracts 1n res-
pect of such commodities are permit-
ted freely and the associations con-
ducting them are also immune under
section 18(1) of the Act. The princi-
pal objectives of our regulation are to
prevent excessive speculation mn for-
ward markets and to iniroduce a mea-
sure of check off w.ld and unhealthy
fluctuations 1n  futures prices when
they 1gnore the requlrements in the
matter of long-term stability of prices.
The prices registered i forward mar-
kets are taken to be a guide to price
levels and they are also taken to be
a true reflection of the supply and
demand conditions in so far as they
can be visualised at a point of time.
In practice, however, it often happens
that futures prices are mnfiluenced by
factors other than the supply and
demand, such as sentiment, specula-
tive psychology and the size of specu-
lative operations. During periods of
shortage, the prices in the forward
markets are apt to be pushed up by
large-scale operations of speculators
and result in a bullish psychology all
around, with repercussions also on the
spot prices, which strictly speaking,
should reflect the reason between
the supply and demand only. The
shortage may be sometimes only rela-
tive and yet the operations of specula-
tors set up a chain reaction process
with far-reaching effects on the eco-
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nomy as a whole. The forward mar-
kets sometimes tend to function as a
residuary investment channel for
funds which cannot be put to use
clsewhere.

Various measures are adopted by
recognised assoclations to curb ex-
cessive speculation. The most impor-
tant of ithese measures is the imposi-
tion of spe.ial margins. When prices
are high, buyers are prevented from
buying more, unless they pay a spe-
cial deposit. The bye-laws of the
associations confer powers on the
Boards to impose this special margin,
while the Commission also has con-
cutrent powers. In fact, there have
been occasions when the Boards of
directors, composed as they are of
different in‘eres.s having a vital stake
in the market, have found it difficult
to take appropriate action to curb the
abnormal price trends, The Commis-
sion has, therefore, been cempelled to
impose special margins under its own
powers and from time fo time effect
adjustments according to the market
situation. Special margins are im-
posed as a temporary check to halt
the rising spiral of prices and were
enforced in almost all the major com-
modities in which recognised markets
are functioning. Although it is aim-
ed at the big speculator, who accu-
mulates large open positions which
may result in a squeeze, the special
margin system is adapted to afford
relief to the small traders and to ex-
porters. These two classes of traders
are permitted free limits for trading
corresponding to a certain maximum,
or to their export commitments. As
a result of these measures of amelio-
ration, the majority of the small mem-
bers of associations of forward mar-
kets have obtained relief from the
payment of special margins, as also
many exporters.

J

The other measures adopted by the
Commission to curb excessive specu-
lation are flxation of a maximum
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limit on the open position of a mem-
ber of a recognised association, with-
holding permission to start trading in
a new contract when short supply
conditions render it difficult for a
running conwract to be traded upon
and conditions are not likely to im-
prove in the near future, closing out
contracts under the Forward Con-
tracts (Regulation) Act. These mea-
sures have also met with a degree of
success.

Experience in the regulation of for-
ward markets has shown that certain
loophales in the exist.ng Act have
been exploited by the trading commu-
nity to circumvent its provisions. It
would be ebvious that if special mar-
gins are imposed and & particular
trader does not disc.ose his real posi-
tion and deposits the actual amount of
money that 1s due from him, his mis-
chief is not entirely stopped. Thus,
1t hag happened in many associations
where s'iff special margins have been
imposed that members have had re-
sort to trading outside the associa-
tions, thereby escaping the rigour of
the special margins. In that process.
regulation has naturally been less
effective. Further, a part of the
trading is generally in the guise of
non-transferable specific delivery con-
tracts, which are outiside the associa-
tion and are not at present regulated
at a'l, but which really are converted
into transferable specific delivery con-
tracts and which virtually are hedge
contracts in practice. In respect of
illegal trading, the present provisions
of the Act do not go far enough to
enable the mischievous elements to
be hauled up and properly tried in =a
court of law.

I would now explain briefly some of
the important provisions of the Bill
which are designed to curb illegal
trading. 1. Clause 14 of the amending
Bill provides for compulsory regis-
tration of al] associations, other than
recognised associations, who may be
conducting forward trading in com-
modities. In order to enable the For-
ward Markets Commission to keep a
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watch over the activities of these
associations for any wviolauon of
the ¥Forward  Contracts (Regu-
lauon) Act, 1 15 proposed to
take powers 10 require such assoclia-
tions to get themseives registered with
the Cominission ang to Iullush perio-
dicaiily the munimum necessary data
concerning theyr acuvities. The idea
15 wnal thelr registration wil enable
the Commussion to have a census of
all bodies conducting trading in trans-
ferable specific delivery contracts in
free commodities as well as 1n non-
wransierable specific delvery contracts
in regulated or banned commodities,
2. As the exasting pumshment for de-
tected cases of illegal trading 1s not
severe enough, clauses 17, 18 and 19
provide for tighteming of the penal
provisions of the Act. Besides en-
hancing the amount of fine and fixing
a minimum therefor, it has also now
been proposed to make recurrent
offences under these clauses punish-
able by compulsory imprisonment.
Further, the burden of proof would
also rest on the accused in any trial
for the said offences. These provi-
sions will, it is hoped, check the mis-
use of non-transferable specific deli-
very contracts, trading in commodi-
ties in which forward contracts are
banned and trading in options. 3.
Under clause 6, it is proposed to vest
the Commission with powers to en-
force attendance of persons and exa-
mine them on oath It is necessary
that the Commission should be given
some legal powers, as it has to
enquire into complaints received and
take suitable action. Persons or par-
ties concerned are usually reluctant
to furnish information or are prone
to furnish incorrect information.
4. Clauses 11 and 15 are intended to
enable the recognised associations to
make bye-laws, transactions done in
contravention of which would be ille-
gal Under the existing Act, contracts
entered into in contravention of the
provision of certain bye-laws of a
recognised association are void and
for such contravention, the member s
liable to Aisciplinary action only. The
present provision in the Act, has, how-
ever, not been found to be sufficiently
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deterrent when internationl contra-
vention of the bye-laws motivated by
profit consideration takes place. If s
now proposed to make all contracts
entered into, otherwise than in accor-
dance with the specified bye-laws, 1lle-
gal, instead of merely void as at pre-
sent. 5. An 1mportant puniliive
power is proposd to be taken in clause
13 under which the Commission may
suspend operators whose operations
are to the detriment of public inte-
rest. At present disciplinary action
can be taken against a member or
broker only by the Board of Directors
of the individual exchanges in which
he operates, and the exchanges are,
as a rule, unwilung to exercise their
powers 1n this regard. Most members
belong to more than one exchange and
there are a few who trade in practi-
cally all the exchanges in the coun-
try. If a check is to be put on their
activities, separate action would be
called for on the part of each indivi-
dual exchange, which is hardly feasi-
ble in practice Such a provision is
in line with the regulation in U.S.A.

A few amendments to the Bill were
moved by me and adopted 1n the
other House. These were principally
of a drafting nature and designed to
make the intentions clearer One of
these amendments was aimed at limit-
ing the scope of cognisable offences
to those which are cognisable in the
parent Act, the other offences being
non-cognisable

I now commend the motion for the
acceptance of the House.

The question was proposed,

Mr. CHAIRMAN: Shr Himat-
singka, you have an amendment. Youa
need not speak on it, but just move
your amendment.

Surt P, D HIMATSINGKA (West
Bengal): Sir, I move: '
“That the Bill further to amend

the Forward Contracts (Regulation)
Act, 1952, as passed by the Lok
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Sabha, be referred to a Select Com-
mittee of the Rajya Sabha consist-
ing of the following members:—

1. Shri Rajendra Pratap Sinha

2. Shri Dahyabhai V, Patel

3. Shri T, S,
Chettiar

Avinashilingam
4. Dr. W. S. Barlingay

5. Shri Babubhai Chinai

6. Shri Biswanath Das

7. Diwan Chaman Lall

8. Shri Vijay Singh

9. Shri Jaspat Roy Kapoor

10. Shri M. P. Bhargava

11. Shri  Sudnir Ghosh  and
12. The Mover (Shri P, D.
Himatsingka)

with instructions to report by the
15th March, 1961.”

The question was proposed.

Sert SURESH J. DESAI (Guja-
rat): Mr, Chairman, the Forward
Contracts (Regulation) Amendment
Bill, 1960, which i, before the House,
is a very timely nicasure. It is a very
important and an all-embracing mea-
sure also. Per:onally I wish that it
would have been better if it were
referred to the Select Committee. But
as it has already been passed by the
Lok Sabha, perhaps it may not be
referred to the Select Committee.
In that case there are certain observa-
tions which 1 would like to make on
the Bill.

[Mr. Derury CHAIRMAN in the Chair.]
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The Bill 1s practically the result of
the experience which has been gained
out of the last seven years' working
of the Forward Markets Commisgion.
The Forward Markets Commission on
the whole has done its work very cre-
ditably. There have been instances 1n
the last seven years of prices going
very high, and on account of the ope-
rations of the Forward Markets Com-
mission and the restrictions which
they have imposed, the prices haves
often been checked. There have been
various methods by which the For-
ward Markets Commission has ope-
rated: for instance, the imposition of
special margins, the fixation of ceil-
ings and the permitting of trading in
distant delivery contracts also. On
the whole the Forward Markets Com-
mission has worked quite creditably
in the last seven years, and out of
the experience which it has rained
this Bill has been drafted and is now
before the House.

Sir, in a socialist economy as such
forward trading and forward markets
and hedge contracts will not be neces-
sary at all. 1n a socialist economy al
every stage of delivery, whether it is
from the grower or the producer to
the processor or the dealer or ulti-
mately to the consumer, at every stage
the prices will be fixed, and the actual
amount of delivery will also be fixed.
In a socialist economy forward mar-
kets and hedge contracts are not
necessary at all. But on account of
the present stage of our development
and on account of the peculiar condi-
tion of our agricultural development
at this stage, hedge contracts are a

necessity and  forward markets
are also a necessity. Hedge con-
tracts or forward markets usually

check the price line. Holding the
price line is a very great necessity, it
is absolutely essential if our Third
Five Year Plan is to succeed. If we
go on allowing the price line to go up
and up. then it will greatly endanger
the suceess ¢! our Third Plan. Prac-
tically there are 15 commodities in
which forward markets are function-
ing in something like 44 markets in
the country. These are jute, cotton,
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oilseeds, groundnut oil, coconut oll,
and so on, which are the main agri-
cultural commodities in the country.
In all these 15 commodities it is very
necessary 1o hold the price line if we
are 10 see that the industrialist or the
manufacturer gets these commodities
at a regulated or reasonable price.

In the last few years, Sir, we have
seen that there have been various
abuses of speculation. Prices have
gone up very high. There are mainly
two methods by which speculation is
indulged in. There are recognized
assoc.aions which are about 26 in
number, but very often the members
of these associations carry on trading
ouwside the associations—that is one
method—because the transactions in-
dulged in outside the associations are
not registered or are not known by
the Forward Markets Commission.
The second method of speculation is
very often the use of non-transferable
specific delivery contracts for specula-
tive purposes. This is an evil which
has got to be checked. The Bill,
therefore, as I said, is a time'y mea-
sure., It gives wide powers to the
Forward Markets Commission. For
instance information in transferable
specific delivery contracts in the free
commodities will have to be furnish-
ed as also information about non-
transferable specific delivery con-
tracts in regulated and banned com-
modities. Then there are various pro-
visions calling for information not
only from the recognized associations
but also from the members of these
associations. Then there are other
provisions about recognition and
registration of associations,

The powers which have been given
to the Forward Markets Commission
under the proposed Bill are very
wide, and while I welcome the Bill as
a tumely measure, I would suggest
that the Forward Markets Commission
should use these powers with discre-
tion. For instance, when information
about non-transferable specific deli-
very contracts in regulated and ban-
ned commodities is given, then the
burden of proof that these contracts
have not been used for speculative
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purposes but are bona fide contracts
18 on the member concerned. This 18
in a way against our legal system, In
our lega: system usually when a per-
son is charged under the Penal Code,
the burden of proof is not on the man
to prove that he is innocent, but the
burden, of proof is always on the Gov-
ernment or on the prosecution 1o
prove that the man is guilty. The
burden of proof is not on the person
accused. That is the very fundamen-
tal principle of our legal system. That
is not followed here. Here the bur-
den of proof will be on the person.
concerned, the member concerned to
prove that the non-iransferable spe-
cific delivery contracts have not been
used for speculative purposes but are
bona fide contracts. I also appreciate
the difficulty of the hon. Minister.
Suppose the burden of proof is on the
Forward Markets Commission. The
Forward Markets Commission will
never be able to prove that these par-
ticular contracts were meant for spe-
culative purposes and were not bona
fide contracts. The Forward Markets
Commission will never be able to
prove any malpractice. That is why
the Bill seeks to give these powers to
the Commission and to impose the
burden of proof on the member con-
cerned to prove that the non-transfer-
able specific delivery contracts in re-
gulated and banned commodities
entered into by him are not specula-
tive transactions but are bona fide
transactions. While appreciating this
difficulty and while even appreciating
the provisions which have been made
in the BIill, I would suggest at the
same time that it is very necessary
that the powers should be carefully
used, should be used with discretion.
There are other powers also, penal
powers and very wide powers, which
have been given. My only suggestion
to the hon. Minister is that while the
measure is a very timely measure—
it is very necéssary to check specula-
tion in commodities if we are t> make
the Third Plan a success—and 1 wel-
come the measure, the very wide
powers which have been given to the-
Forward Marke's Commission, in

order to make it effective in checking

2482
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the evils of speculation, should be
used with discretion, care and caution.

Sur1 P. D. HIMATSINGKA: Mr.
Deputy Chairman, I have moved
an amendment and while doing
50, 1 have noted that the Bill
has been passed by the other House.
1 have got to make out a very good
case for referring the Bill to a Select
Committee,

As has been menuoned by the hon.
Minister and hon. Member Shri Suresh
Desal, the Forward Markets Regula-
tion Act, 1952, has been in operation
for a number of years and conirols
have been mmposed on a number of
commodities through a number of re-
cognised associations. The powers
that are now proposed to be vested in
the Commission are very very dras-
tic, and it is for the House to decide
whether such wide powers are at all
necessary. The main ground on
which these powers are sought to be
taken for which the Act is to be
amended is to curb speculation. No
one will object to this laudable object
that mere speculation which forces
prices up should be checked, But
the question is whether that object
can be served without the other fac-
tors which can control the price line,
As you know, prices cannot be forced
up merely by speculation. If the sup-
p'y is more than the demand or if the
supply is sufficient, whatever may be
the speculation, it may be possible
within a few days to reduce the prices,
But prices cannot go up beyond a
reasonable limit. The powers that are
now proposed to be given are very
very drastic. In the Forward Con-
tracts (Regulation) Act, ready deli-
very contract is defined as a contract
‘which provides for delivery of goods
within eleven days. 1 do mot know
the sanctity of eleven days. But if
somebody delivers the goods even
within twelve davs. only a dav late.
it becomes bad. Even by the mutual
consent of the parties also, the eleven
days cannot be extended even by a
single hour and the contract would
become illegal, it cannot be perform-
ed. Similarly, @ non-transferable spe-
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cific delivery contract is a contract
where 1t cannot be transferred, But a
transterable specific delivery con.ract
1s a contract which 1s not a non-irans-
ferable specific contract and 1t can be
transfeired from person to person. In
the case of the transterable specific
delivery contract also, the Commission
wants to take power to limit the
number of transfers. That is to say,
a transferable contract also cannot be
transferred if the Commission so
directs. Similarly, a number of other
powers have been taken by the Com-
mussion. If a bye-law is amended and
if contracts have been entered inte
prior to the amendment of the bye-
law and if the contracts are still out-
standing and have not been fulfille@
or performed, the new bye-law that
will be framed by the association will
be applicable to these contracts also.
You cannot imagine a more drastie
step. Where parties have already en-
tered into certain contracts -certain
new additional conditions are imposed
after they have entered into them and
before there is time for those contracts
to be comp'eted or performed. Simi-
larly, the Commission has also been
given the power that they can close,
if somebody has violated some of the
provisions, the contracts that the
party has entered into.

The commodities over which they
exercise control are mostly commodi-
ties that are intended for export, for
instance, jute and jute goods. Jute
goods are manufactured mainly for
export. The mills manufacture the
goods, sell them to the dealers and the
dealers generally gell them to the
shippers and others. If a dealer has
done something which is hit by any
of the bye-laws, the contract that he
has entered into with the mills or
some other dealer will be closed,
What havpens then to the shipper who
has entered into a contract for supply
to foreign markets? He cannot get the
goods and therefore he has to get
them from somewhere else at a very
high price and the result will be that
our export trade will be affected very
much. In this connection, I would
mention that T have got here copies of
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telegrams scnt by the cnambels of
counuerce 1n the United States of
America, he United Kingdom and
Aus.ralia, etc, the countries which
generaliyy puichase these goods. They
are very much appiehensive that the
whotle t1ade wiil be aftected Recently
an order was passed by the Forward
Markets Commuission direcling that a
certain amount, a very high amouny,
should ke deposited in cash in respect
of contiacts called long' positions by
the purchasers. The amount 1s so
heavy that very few persons can de-
posit 1t unless they are very big
people. Also they fix up the price ot
Jute at a certain amount. The resuit
1s that the price of jute in Pakislan
where 1t 15 produced much more than
m India, i1s about Rs. 10 to Rs 12
more than the price in India, and as a
result, the extraordinaiy phenomenon
has happened this year that about
fifty thousand bales or so have been
smuggled into Pakistan from India
Previously, some quantities of jute
used to be smuggled out of Pakistan
into India. This year on account of
the directiong given by the Forward
Markets Commission, about fifty
thousand bales have been smuggled
into Pakistan out of India because
the prices are more favourable there
and they are very much higher than
those prevailing in India Sir, jute
is grown mn Pakistan in a larger quan-
tity than in India, the quality there 1s
also much better, and yet prices are
about Rs. 10 to Rs 12 higher than
those in India Prior to this year,
prices of jute in Pakistan used to be
Rs 2 to Rs 3 less than those in India
but on account of the fact that there
was a very poor crop of jute both in
India and Pakistan, prices went on
rising  You cannot hold the prices in
a position when there is such a short
supply in both the countries and no
amount of directions or fixation of
rates can hold the price line, wunless,
as I said, the other factor is also there,
that is to say. the necessary supply
should be there By this kind of
remedy that we are trving to provide,
the remedv will perhaps be worse
than the disease itself. There was a
remark some time ago in one of the
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unporlant newspapers thal the For-
ward Markets Commission sometimes
acts wnen perhaps it shouid not and
that 1t does not act when 1t should.
For insiance, 1t allows the Builicn
Forwards Association to continue I
do not know how dealing with gold
can be of help to the country. It in-
terteres in commodities like jute and
jute goods. This question of the For-
ward Markets Commission controlling
the prices of the various agricultural
commodities wag one of the points
raised by Shri Ajit Prasad Jain when
he was the Minister of Agriculture.
We know that in the Lok Sabha, even
he wanted this Bill to be sent to a
Select Commuittee It 1s a very very
sertous measure providing for very
drastic steps As I saild in the
beginning, certainly no one will
object to gving the powers
that are regarded as necessary Let
those powers be considered carefully
and a Bill Iike this should not be
rushed through when perhaps most
of us do not understand the implica-
tions of the Forward Markets Com-
mission or even the dcfinitions that
are there or the way in which the
Commussion acts. Therefore, I would
appeal to the hon Minister to accept
my amendments Heavens will not
fall if there 1s a delay of a few days or
months The powers that are there
are suffictent, I mean very heayy
penalty 1s already provided That in
1itsclf has stopped dealing in the
commodities that they want to stop,
and therefore the very drastic powers
that are being now proposed should
not be too lightly passed by this
House, and the Bill should be very
thoroughly examined, and 1f a case 1s
made out for giving more powers,
certaimnly the House will not object
to them but, as I said, the measure
135 being rushed through i1n a hurry
without proper thought being given
to the necessities, or whether or not
these powers should be given, Cer-
tain powers were of a drastic nature,
and as was mentioned by my hon.
friend Mr Suresh Desal, the burden
of proof is being shifted on to the
accused, and there are a number of
other things. Even we cannot trust
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our own judiciary; I mean the Bill
provides that, for the second offence,
the court must punish the man, that
'the court must impose a penalty of
not less than one thousand rupees
and must imprison the accused for
not less than one month unless it de-
cides, for reasons to be reccorded, to
reduce the penalty., The result will
be that if the magistrate feelg that
there is not sufficient ground, he will
acquit the accused. But I do not see
why we cannot trust our judiciary
and why we should provide in the
law itself how the magistrate is to
act, how much penalty the court is
to impose, for what period imprison-
ment should be awarded. We are
going too far in a measure like this
and I would certainly suggest that
measures like this should be a little
more carefully looked into, As I said,
a mere rise in prices does not in itself
prove that there is any speculation,
and as I also said, the price in Pakis-
tan of jute and jute goods is much
higher than in India, and if the con-
ditions that can be imposed by this
Forward Markets Commission in the
case of any violation of any of the
rules and ihe contracts entered into
by the dealers with the mills or with
the shippers be cancelled, the result
will be that they, the shoppers, will
not be able to supply .

Sarr H. P. SAKSENA (Uttar Pra-
desh): May I request the hon. speak-
er to let me know what the reason
of that export of jute from India to
Pakistan, of which he made a men-
tion just now, is?

Surr P. D. HIMATSINGKA: It is
not export of jute from India to
Pakistan, but jute has been smuggled
out of India into Pakistan because
of the higher price that persons can
get from there. There is an exten-
sive border between India and Pak-
istan and it may be very difficult
even for the authorities to control
this smuggling. There is no export
but there is this smuggling that is
going on because of the higher price
that is available in  Pakistan—not
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that there has been any export, Sir,
as regards the new regulations this
is what has been mentioned by some
of the foreign buyers of our goods:

“The changed methods of opera-
tion are certainly not a normal
feature of the jute goods trade, are
in fact in restraint of trade tu
some extent, and are therefore
potentially injurious to the long-
term interests of the jute goods
irade, Some relaxation of the
stringent rules governing the pay-
ment of special margins is neces-
sary if the legitimate business of
genuine shippers is not to be
hamstrung to the detriment of the
export trade and the country’s
foreign exchange earnings.”

Similarly they pointed out a nwmn-
ber of other difficulties that are like-
ly to be created unless the powers
that are needed to be given are very
much curbed and they are in any
event used very carefully. There-
fore I would again appeal to the Min-
ister-in-charge to gsee to it that the
Bill is referred to a Select Committee
where the malter can be considered
carefully,

Surr P. RAMAMURTI (Madras)"
Sir, after hearing the gpeech of the
hon. Mr, Himatsingka I would request
the hon. Minister to consider very
carefully whether the purpose which he
hag in view is at all going to be serv-
ed by the measure that he is now
bringing forward. Mr. Himatsingka
pointed out, for example, that the way
to avoid this speculation, the way 1o
stabilise prices, is not this kind of
measure. After all, when a comme-
dity is in short supply—he said—
speculators act in that particular at-
mosphere. Therefore the way in
which you can stabilise the prices is
not by trying to curb the activities of
these speculators, as you are now
seeking to do, but by increasing the
production of that commodity and
seeing to it that even those specula-
tors try to acl in that atmosphere
where the over-abundance of that
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commodity acts as a pressure and
inevitably the price will come down

Surr P D HIMATSINGKA How
1s my friend distorting my statements?

Surt P RAMAMURTI Anyway
that 1» my understanding and the
exact words that he used I have taken
down  “Speculation by 1tself cannot
push up piices unless the commodi-
f1es are 1n short supply” This 1s
the exact sentence that he said The
speculators got an opportunity to act
precisely because the ¢imn oditiey are
1in ghor. supply, and he 1s not absolute-
ly certain whether at all these powers
are absolutely necessary or not Now
S1 a powmnt i1s made out that after
all we are now in a mixed economy,
it 1s not a socialist economy we av e
hiving m, 1f we were living 1in a
soclalist economy, in that case, the
prices of the commodities at varions
stages would be controlled and no
question of speculation would arise,
but now, smce we are living in a free
economy, in a sort of mixed economy
where private enterprise 1s allowed,
trading m futures should also be al-
lowed After all we know that wm
the case of a number of commodities
futures trading has been banned, for
example futures trading in foodgramns
has been banned and also in a number
of other commodities, such as coffee
and tea 1n respect of which theie 1s
no futures trading Nonetheless the
economy does not cease to be capita-
list economy simply because trading
in futures has beepn banned i some
of these commodities We are deal-
mg with futures commodities market,
market 1 future contracts It i1s not
as 1if the commodities actually pass
from the hands of one purchaser 1n-
to the hands of another purchaser No
such thing actually takes place As
a matter of fact somebody holds a
sontract for delivery of some commo-
dities in the month of February That
contract goes on transferring to some-
body else I sell it whether 1t 1v a
transferable contiact or a non-trans-
ferable contract The hon Minister
has now pomnted out that there 15
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enough scope for evasion of these
laws Therefore my right 1o purchase
something or to get delivery of some-
thing 1n the month of February, will
go on bemg transferred and I shal.
show the extent of the speculation
that 1s taking place in the market
In the reports given by the Commie-
ston themselves you will find that in
the year 1959—I have got the latest
figures for the year 1959—the 1otal
production of cotton in this country
was about 40 lakh bales whereas the
transactions i1n the future commodi-
ties matket alone amounted to about
450 lakh bales A part of production
alone comes into this market As to
the rest of 1t there 1s direct sale to
the mills, a number of m.lls also
purchase directly from the producer;
therefore only a pait of the product
that 15 purchased has come into this
future market, part of it 1s accounted
for, part of 1t 18 not accounted, because
outside the association also trading
in futures takes place Even within
that restiicted scope you find that for
a total production of just 40 lakhs cf
bales of cotton, the total quantily
transacted thiough these recognised
associations has come to 450 1lakh
bales That means to say that even
in this sphere alone 1t has changed
hands at least about ten to fifteen
times Why should 1t be at all neces-
sarv for such kinds of tiransactions to
take place? If these kinds of tran -
fers do not take place, 15 our economy
gomg to faul to pieces® I do not
undeistand 1t at all Despite all the
measures thal you might bring :in,
for example the bringing forward of
this Bill to curb trading—forward
trading 1s scught to be banned, very
good—how are you gomng to actually
ban 1t? There 1s that proverb which
says that c(ven thieves have their code
of honour But, unfortunately, for u-
the code of honour among these peo-
ple 15 much higher than among the
thieves I know, for example, the
term “cuib trading” has no meaning
today Curb trading had a meaning
at one time when these pcople were
transacting business outside the halls

i verandahs of buildings where
trading was taking place Today that
trading takes place over the tele-
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phone, From DMadras somebody
phones to some one m Bombay and
the whole transaction takes place by
means of telephonic conversation.
Therefore, what is happening today
is not curb trading but trunk tele-
phene trading. How are you going
to prevent it? They do not have 1o
enter any building,

Forward™~Contracts

The code of honour among these
people is such that they honour their
very word without entering into any
written transaction. No agrcement,
nothing. No such thing takes place.
That is why 1 say unless we take
upon ourselves the task of banniag
this kind of trade, as we have banned
this kind of {rade in ever so many
other commodities, I do not see how
we are at all going to stop this kind
of speculation,

As far as the Bill goes, it seeks to

1 number of new powers to the

ston. All very good Cer-

tuiy, I would welcome these powers.
In fact, I would even like to enhance
their powers. Mr. Himatsingka was
saying that the burden of proof, in case
it 13 suspecied that the person Lcelds
non-transferable contracts for specu-
lation should not be on the person
who holds them, but it should be
for the Commission to prove that 1
cannot understand this thing. It is
not a case like theft. It is not a cri-
minal offence that we are dealing
with. We have stated that certain
things should not be held for specu-
lative purposes; there should be no
speculation in  certain commodilies.
If I am holding a non-transferabic
fufure contract, it would be easiest
for me to prove that I am not hoiud-
ing it for purposes of speculation It
would be easiest for me to come and
give absolute proof and say, “Look
here. I have got some hedge con-
tracts, I am not holding them for the
purpose of speculation, 1 am entering
Into a bona fide transaction”. It is the
easiest thing for me to prove. Whoroo
as it wiil be very, very difficult for
somehody clse to prove that I am
holding it, not for bona fide purpcescs.
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but for speculative purposes. It will
be very difficult for him to prove.
On the other hand. it is the easicst

thing for the man—who has nothing
to fear, who actually does a bona fide
trade—to come and prove that it is a
bona fide transaction.

Surr P. D, HIMATSINGKA: On
what basis is the man proseculed by
the Commission?

Surr P, RAMAMURTI: Prosecution
will not be on absolute proof. It
may not be a fool-proof thing. Suffi-
cient ground should exist for bona
fide suspicion that the man is holaing
that contract, not for bona fide pur-
poses, but for purposes of speculation.
Therefore, all these things the Com-
mission comes and places before the
court. Then it is for him to prove
if certain bong fide grounds exist for
suspecting that the person is holding
it, not for bone fide purposes, but for
speculative purposes. Then the burd-
en of proving that it is for bona fide
purposes and not for speculative pur-
poses is cast up.n the accused. Why
should it at all be on the Commission?
Why should we be afraid of that
position? It is the easiest thing for
him to prove, Why then cast the
burden of complete proof on the Com-

mission? It will defeat the very
purpose of the Act, I would cnce
again ask the Minister to think
seriously whether these measures

would serve the purpose intended. To
say that these future markets today
help the producer in this country is
a meaningless thing for the simple
reason that as far as the producers are
concerned, they are tiny people. Ior
oxample, take the jute growers. They
are small people. They do nol kiaow
anything of the curb rates on the
markel. The smal] industrialist aiso
does not take advantage of the hedge
coniracts. He does not know all this.
He does not understand these things
at all. The resuli of these operations
is whal they call bulls and beac: n
the market and the ordinary produ-
cer is subjected to their pressure. He
is at the total mercy of these bulls
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and bears m this future contract
market That 15 why let us abolich
these bulls and bears, as 15 being
done i the case of some other com-
modittes That would be a far better
thing But if the Munister wants to
gwve a ti1al—I know my words are
not gemng to have much weight—he
should consider mv suggestion Have
you; trial I do not mind But ulti-
mately you will find that despite all
these measures these speculatiors
MIU continue  As a matter of 1act,

he very fact that you have been
forced to come forward asking for
more powers for the Commuission
shows that evil Dbreeds; evil The
whole thing 1s evil and these specu-
lators, through some meang or the
other, will try to circumvent the law.
They would always cnicumveni the
law Let us take drastic steps against
them But meanwhile give more
powers 1 would welcome even meore
powers for the Commission and for
the Government with the hope that
the Government and the Commission
will not be afraid of utili<ing these
powers

Sir, the Commussion’s report 13 very
clear ag far as these people are con-
ceined During all these years they
have been advising but the advice
was not heeded Therefore, I would
ask the Government not to be afiaid
of anybody and to utilise these pow-
ers fully and to the utmost ex‘ent
possible

Suri M. GOVINDA REDDY (Mv-

sore). Mr Deputy Chairman, I am
very glad to lend my support to
this Bill The first thing that should

be said 1s that the provisions of this
Bill are extended to the State cf
Jammu and Kashmii and I am glad
about 1t 'This is a healthy lmne and
I hope the Government will follow
the practice of extending all the Bills
to the State of Jammu and Kachmir

Sir, the Act has been in operation
for six years The hon Minister was
saying that the Forward Mackets
Commuission had found 1t impossible
to check some transactions which
were contrary to the provisions of the
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Act Considering the interests that
ue involved n trading m futures and
1its mnfluence on the commodity 'nar-
ket, 1t can very well be 'magined
what difficulties the Forvrard Markets
Commission would have fao m-
plementing the provisions of the .\ct.
However, for the information of thig..
House 1 think 1t would have been
better 1f the hon. Mm:s ~r had out-
lmed 1in what wave there wei/ eva-
sions ol the provisicns of “Yhe i

particularly 1n wha  commodihes,

this evasion was more 1 not mean
to say thal there has beeg no evasion,
but all that I wnat to say

was that we would be very much
interested to know the pattern
of evasion that was being pmsueu and
the particular commodities that lent
themselves ta evasion of law

Sir  although forward matkets
fransaclions are not gambling a* 21l
they have all the coisequence of
gambling transactions 1 know some
indwviduals who have been in this
business and who have lost their for-
tunes 1 making these contracts
Apart from what happens o the mndi-
vidual, masmuch as the forward
trading contracts determine the
futures of several commmodities,
they are bound to create up-
heavels 1n the commodity market,
Although, as hon Mr Ramamurt
was saying, the grower does nci stand
io gamn 1 forward transactions that
take place in commodity markets, still
the futures of hig produce are affect-
ed Both the grower as well as the
stockists arve affected by these trans-

actions Some commodities lend
themselves to high speculation The
hon Minister mentioned that jute

and jute goods and o1l seeds and such
¢ her things have come 1n very hea-
v Iy for speculative transactions So,
1t 1s in the intcrest of the markel,
the commodities and market economy
that the Government should arm itself
with more and more powers so that
the provistons of the Forward Markets
Act should be very strictly enfore-

They have very salutary
prov1510ns i this Bill The Forward
Markets Commission needed  some
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powers in this connection Regarding
the burden of proof which was thrown
on the Forward Markets Commission
before one can see as to how difficult
1t 15 tor the Forward Markets Com-
misston to bear the burden of proof.
Tt nas been very elaborately explamn-
ed by the various hon. Members who
spoke before Theiefore I am aot
going mto 1t I fecl that the Forward
Markets Commission should have the

to call the people before them
or summon them and to take evid-
ence from such people It 1s also
necessaly for! them to control  these
traisactions n oider 1o s~e that thecce
tiansactions arey regulated according
to the proviiong of the law

Mr DEPUTY OWAIRMAN  Mr.
Govinda Reddy, we Taveto finish the
business today We have to finish ali
the Bills set out on the agenda papert.

Shall we go on till 1-30 p.m. and
meet at 2.30 p,M or shall we meet at
2-00?

AN Hon MEMBER® We shall meet
at two

Mr DEPUTY CHAIRMAN Then,
Mr Govinda Reddy, you can continue
at 200.

The House stands adjourned ull
two

The House then adjourned
for lunch at two minutes past
one of the clock

——

The House reassembled afler lunch
at two of the clock, Mr DerPuTY
CHAIRMAN 1in the Chair

Surr M GOVINDA REDDY: Mr.
Deputy Chairman, when we rose for
Tunch, I was saying that this Bill had

~Jutary provisions and I was refer-
ring to the provision which empower-
ed the Commission—The Forward
Markets Commuission—with certain
powers of a civil court, in clause 6.
A new section has been introduced
i.e section 4A which gives these pow-
ers to the Commission. Such powers
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have been conferred on the Tariff
Commussion and similar powers are
bemng conferred on this Commssion
atvo and I hope these powers will, to
a large extent, strengthen the hands
ot the Commussion n finding out un-
authorised operations and in summon-
g people and examining them

A new section is being substituted
fo1 section 20 of the principal Act and
according to this new seclion any con-
fravention of the provisions of ihis
measure wil] bo punizhable with fine
of Rs. 1,000 for the fu i offence and
with 1mmpiisonment for the second
oflecnce. I am glad these penal pro.
visions have been made My difficul-
ty, however, 1s whether the Commis-
sion will have sufficient and adequate
machinery m order to spot out the
people who carry on unauthorised
transactions n violation of the pro-
visions of the Forward Contracts
Aci. If there 1s pohicing, it will be
easy to spot out the culprits and then
of course, they will be punished But
we can imagine the working of the
forward markets where people who
are In the Association themselves will
often carry on unauthorised opera-
tions They have their own brokers
to carry oa both mside and outside
the market, unauthorised operations
and 1f the Commission has to route
thelr enquiries and 1nvestigations
rarough  the Markets Association, I
am afraid they will not be able to
get at the truth., So I would like to
know, when the hon Minister replies,
what machinery they have in view in
order to find out who is carrying on
such unauthorised operations and to
what extent This 18 very necessary.
Inasmuch as the Commission will be
deeply 1nvolved in each area in all
these unauthorised operations I might
throw out a suggestion that it would
be worthwhiile for the Government
to appoint for every Association g

w rnment official as Secretary. In
most of the regulated markets we
nave Government officers as secreta-

> If a Government officer 1s secre-
1y of the Forward Markets Associa-
tion, then surely, unauthorised trans.
actions cannot take place with the
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connivance of the Managing Com-
mittee of these Associations and so
to a very large extent the operations
of the market wili be regulated and
they will conform to the piovisions
of this measure

There 1s also another puggestion
which I would like to make and 1t 1s
this Some of these speculative com-
modities can be taken out of the
purview of the matkel and then dealt
with separately Some organisation
like the Coffee Board can be created.
For instance in the case of jute, we
can have a Jute Board, taking jute
out of the purview of the forward
market transactions and out of the
purview of speculation In that case
you will be able not only to keep up
the level of that commodity in the
market, but alsp avoid cornering by
the rich, by people who are powerful
'3 the market, the cornering of cer-
tain commodities for the future and
thereby creating upheavals in  the
price levels 1 do not know how far
this 1dea of creating a board like the
Coffee Board 1s feasible for I am not
a man in the lme and therefore, I
ean only just throw out a suggestion
and I would like to know the reac-
tions of the Marketing Commission
and of the hon Minister 1in  this
regard

There 1s a new chapter mtroduced
which, to a large extent, will stand.
ardise the operations of associations
and aill associations now will have to
be registered with the Forward Mar-
kets Commission for transferring
specific deliveries in regulated and
also piohibited commodities as well
as 1n free commodities.

There 1s only one other provision
to which I would like to refer and
that is a very healthy and salutary
provision, that the courts will have
the power to forfeit the property or
the 1llegal gains that have been made
by an 1llegal operator in contraven-
tion of the provisions of this Bill
Certainly, if there 1s any temptation
for people to go outside the purview
of these provisions of this Bill and
trade with the motive of gamning and
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making ilicit gams, they will have =
this fear now that in case they make
such illicit gains and they are found
out, then the entire profit or gain ac-
quited in that manner will be torfeited
by the court. This will certainly have
a salutary effect on people who operate
n contravention of these provisions.
I have nothing more to add, Sir

Although I consider that the For-
ward Markets Commuission, in spite
of its very diligent and efficient work,
has more difficulties Lo face 1n 1mple-
menting the provisions of this Act,
and although I also consider this
forward marketing itself 1s quite con-
ttary to socialist pattern of society,
still we canngt but have 1t as things
are today. In most other countries also
we have this, but there certain stand-
ard regulations and standard beha-
viour and code of conduct of the
operators do not give rise to 1illegal,
ilheit and unlawfu]l activities outside
the market operations I am very
glad to extend my support to ‘this
Bill

Thank you

SHrr DAHYABHAI V. PATEL
(Gujarat): Mr. Deputy Chairman,
while I fully support the Govern-
ment’s intention to intervene and stop
speculations and gambling and to
stop the evasion of tax, I am afraid
I am not fully satisfied that a mea-
sare of this type is necessary at this
juncture and in such haste as the
Government 1s proposing to enact it.
Sir, our hon. friend Shri Himatsingka
has proposed an amendment to say
that this measure should be referred
to a Select Committee and I thmnk
that would be a better way of going
about it. 1 do not know whether the
heavens are going to fall if this mea-
sure 1s enacted at the next session of
Parliament instead of today. I am
sute 1t 1s possible to have g Select
Committee of both the Houses and to
ave consultauons with the interests
concerned

Mr. DEPUTY CHAIRMAN: But
the other House has already passed
the Bill
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Surr DAHYABHAI
That does not matter.
ways take it back, Where is the
harm in that? What is the purpose
of having this House?

Mgr. DEPUTY CHAIRMAN: ‘That
House has already passed the Bill.

Surt DAHYABHAI V. PATEL:
This House can always revise it, The
function of this House is to revise
certain things that the other House
might have been hurried into doing
or might have passed for certain
reasons.

V. PATEL:
You can al-

Mr. DEPUTY CHAIRMAN: What
I was saying was that this cannot go
to a Joint Committee.

Surr P, D. HIMATSINGKA: That
is why I want the Bil] to be referred
to a Select Committee of this House.

SHrt M. GOVINDA REDDY: The
same question was raised in the other
House and the Minister gave a reply
that this was an urgent matter and
that it could not wait.

Surt DAHYABHAI V. PATElL:
What 1s the urgency? Since we have
waited all these years, another two
or three months would not matter. If
the hon. Minister wants to do it he
has simply to withdraw this Bill,
bring in another Bill before the next
session and have a Joint Committee.
there 1s nothing to prevent this mea-
sure going to a Joint Commitiee if
the Minister 1s in a mood to listen.
If he does not want, he has got a
huge majority and he can go on with
this matter but I do not see anything
urgent about this matter which neces~
sitates its being rushed through Parlia-
ment in this way.

Sir, Government have already
taken certain steps. They have ap-
pointed the Forward Markets Com-
mission. I am not sure that the Com-
mission has acted fully and wutilised
its powers. It is the same thing
over and over again. The Govern-
ment of India appoinied a Superint-
endent of Insurance 1o supervise the
insurance companies. Bgcause of the
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neglect of the Superintendent of
Insurance, certain companies went
wrong but you brandcd all com-
panies, good, bad and indifferent,
tarred them with the same brush and
nationalised insurance business. That
was a mistake, I repeated the same
thing about the Company Law and I
repeat the same thing here. What is
necessary for Government to do is io
strengthen the managing committees
and these associations, put  greater
responsibilities on the directors and
those who manage these boards and
prevent their conniving at this sort
of thing. That 1s what is nccessary.
I am not for gpeculation; I am not for
gambling but hedging and forward
trading have cerlain useful purposes
which cannot be overlooked, and I
would request the hon. Minister to
look at it fromn that point of view.

Sir, my second objection about this
Bill is that this Bil} has not been
circulated for eliciting  opinion.
Opiniong of persons concerned with
this measure and of several trading
associations have not been invited by
Government., This is a most extra-
ordinary thing to do. You pass legis-
lation of a certain type but you do
not ask the people whom it concerns.
What are the powers that you want
to take? I would like to point out
here that speculation of this type has
shown a marked tendency to decline.
That is a healthy tendency. If Gov-
ernment and the Forward Markets
Commission want to take credit for
this, I am quite willing to give it 1o
them, Give them a little more pow-
er but I am against giving them
blanket powers of this type. This
is a type of regimentation which is
offensive to normal human standards
of life and human liberties. That is
my principal objection to this mea-
sure,

Sir, these powers should normally
be used with great care. Where is the
guarantee that they are going to use
these powers with care? The tend-
ency for any bureaucracy, for any
Government, is to take more powers
and to use more powers arbitrarily.
Are we not being driven to that to-
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day? In this connection, Sir, I would
like to draw attention to the way 1n
which cotton control 1s being marni-
pulated 1 want to ask has ever
cotton control been manipulated 1n
the interests of the grower? The cont.

rol on cotton, whenever 1t had
been 1mposed, has always helped
the bigger merchants, never the

growers It 1s essenhally because
Government machinery 1s of this type,
I am not blaming any mdividual, X
Y or 2 . am not msmuating that
anybody did that with any ulterior
motives or motives to benefit hunself
but the machmnery of Goveinmenmy >
essentially such that powers of this
type will not yleld any better 1esulis

Sir, something fundamentally wrong
1s proposed mn section 4A This g.ves
the Commission police powers No
authority except the police and the
courts have powers to summon any-
one, to examine a man on oath, require
anyone to produce documents o1 to
give affidavits These are very very
drastic powers and 1t 1s a sad day that
Government should suggest a4 measure
of this type and not allow 1t to g
before a Select Committee or even
circulate it for eliciting public opinion
This shows that there 1s a lacuna
which Government wants to cover up
Government wants to cover up 1ts
mtentione as far as this measure Is
concerned and this 18 most objecuon-

able Sir Are we making this legls-
lation for people who offend against
the law? Ale we legislating for cri-
minals? You have got the crinunal

law and there 1s enough prov.sion
the Penal Code to be used aganst
crimmals and for unsocial people Why
do jou mux up business with your
1deas of this type? The Commlission
1s to act as a civi]l court It has the
authority to forwaid cases to the
Magistrates for trmal Sir, I am sur-
prised that such powers are suggested,
that such a Bill i1s suggested I think
Government 15 represented on the
Boards of Directors of most of these
associations What are the represen-
tatives of Government doing there that
1t should be necessary for Government
to have these additional poweis? As
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1 said before, the failure of Govern-
ment officers to use their powers 15
being wused repeatedly, agamn and
again, to get more powers for the exe-
cutive It 1s making a negation of
our democracy and 1t 1s becommg a
bureaucratic state with more and m-re
powers That 1s the part of 1t which
I object to Summary powers are
bemg giwven to anvone to take over
documents

Surt N KANUNGO There 1s no
summary power

SEHRI DAHYABHAI V PATEL You
have got the power to seize documents
Is 1t not summary? You can seize
documents without notice What do
you call this? Is 1t not summary?
You cannot seize them through a
telephone wire, that 1s the only thing
you cannot do If this 1s nol summary
what 1s summary power?” 1 would
hike to understand it from the hon
Minister 1 am not a lawyer but in
plain Enghsh, I think this 1s a sum-
mary piocedure You go to any man’s
house, seize his office and seize all h's
documents without giving the grounds
why you are doing 1t

Sartr N KANUNGO Wrth a vald
warrant

SErR DAHYABHAI V  PATEL
Warrant? Do you think that a war-
rant makes any differcnce or does it
make the power not summary?

Surt AKBAR ALl KHAN (Andhra
Pradesh) I think the Minister 1s
thinking 1n legal terms and my learn-
ed friend 1s thinking in general terms

Sr1 DAHYABHAI V, PATEL:
Piartical teims, that 1s right Sim-
larly they may require the presence
of gny person at anv place with
books and documents All these
bowers are given The basie prin-
ciples of criminal jurisoruderce are
not being applied The onus of proof—
thig 1s the most objectionable feature—
is beng shifted, 1t 15 not on the person
who accuses but on the person who 1s
accused already You begin by say-
Ing “You are a crimmal, prove that
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you are not”, This is fundamentally
objectionable; this is against all
cannos of justice, against civil liberty
and therefore [ object to it.

Lastly, we have just had a long
debate on the Company Law (Amend-
ment) Bill, and in the Select Com-
mittee also we had the same differen-
ces. The most contentious clause there
was contributions to political parties.
Here is one more example of the pow-
er that Governmeni wants to have to
extort dopations,

Sarr M. GOVINDA REDDY: Ingeni-
ous imagination,

SHr1 DAHYABHAI V., PATEL: It is
not a question of ingenuity. If you
live in Bombay, you will know how
these things are done. It is very easy.
Things have been managed in the past
and they will be managed and here
is more power for people who want
to do such things, Sir, you may even
disregard that point about contribu-
tions but still in my mind this is a
very very servious affair, The princi-
ples underlying the Bill——the very
wide powers that are being sought
without having to go through courts—
are very objectionable and therefore I
oppose this. I would support the
motion that the Bill be referred to a
Select Committee which can examine
this in detail.

SHrr N. KANUNGO: Sir, you will
have noticed from the speeches made
this morning and this afternoon in
the House that everyone is agreed
that not only proper but strict regula-
tion of forward markets is necessary
;:xcept my esteemed friend who spoke
ast.

Surt DAHYABHAI V. PATEL: Sir,
I never said it is not necessary, My
difference is about the manner in
which it is sought to be dnne.

Surr N. KANUNGO: 1 am sorry.

Surt DAHYABHA] V. PATEL: I
pegan by saying that I was against
speculation. That is how I began, I
am sorry I have been misunderstood.
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Surt N. KANUNGO: That is an-
other way. Speculation is an integral
part of forward trading. It is only
excessive speculation which is sought
to be restrained,

Sir, 1 owe an explanation to you as
to why this Bill could not be placed
before a Select Committee as normally
it ought to have been. Normally it
is not our intention to do so but as I
said in my opening speech, this Bill
has been under discussion for quite
a long time but within the last three
months excessive speculative pressures
in certain of the vital commodity mar-
kets like oilseeds, jute and jute goods
have definilely damaged our foreign
trade and distorted internal prices.
Therefore if we have to have some
sort of a balance, the urgent writing
of this Bill on the Statute Book is
necessary so that further deterioration
can be stopped in time,

Now, the provisions which have been
incorporated in the Bil] and to which
mild or severe objection has been
voiced in this House and in the other
House are such that to my mind they
are the minimum that could be con-
ceived at the present moment. Consi-
dering the urgency of the matter I
therefore very regretfully have to sub-
mit to you that I cannot delay the
consideraticn of this Bill by referring
it to a Select Committee, The basic
provisions which are an integral part
of the Bill cannot be modified. 1 would
just give you an example. All these
years it is known that trade in raw

‘jute or jute goods is in Calcutta because

that is the region where the commo-
dity is grown, marketed and manu-
factured. But during the course of
the last one month—in November—-
the police had to round up and prose-
cute people as far off as at Kanpur,
Bombay and elsewhere for dealing 1in
these commodities in an unauthorised
manner. That is just one example of
the speculative fever which has taken
hold of some of the market specula-
tors.

Everyone is agreed that regulation
is necessary—as Mr. Desai has men-
tioned—regulation of the type envi-
saged barring the provisions relating
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*o pumshment Whether they couid
Je less sevele of more severe, Opl-
nions can differ on that but regula-
tion on the lies envisaged in the Bill
1s necessary Sir, when the Bill was
originally enacted—and this was after
a period when all forward trading had
been banned under the Defence of
India Act—it was envisaged that the
Commussion’s function would be that
of holding a watching brief and ad-
+ising the boards of management of
the different recognised markets It
was anticipated that the trade will
evolve 1ts own code of conduct and
shat there would be self-regulation,
regulation by the Associations them-
selv es so that mnterference by any out-
~1de authority like the Commission or
the Government may not be necessary
Unfoitunately, experience has proved
that the Associatlons as such have been
reluctant—in fact, very reluctant—to
use thewr judgment and the powers
which they undoubtedly possess under
the bye-laws in any single case

Sir, Ma Patel referied to the For-
ward Markets Commission or rather
the Government having their nominees
on the Board of Directors They are
not officials except occasionally and
that too not more than one usually

Surrt DAHYABHAT V PATEL Have
no* the Government thought that they
should put in the right type of peo~
ple?

Surt N KANUNGO 1t 1s within
my knowledge that the directors no-
mmated by the Government to the
varlous associations who are usually
drawn from academic cuwrcles—like
professois of Economics etc —or from
the banking circles or from public life
have argued, and argued with vigour,
in the boards for taking certain regu-
latory steps but they have failed and
ohviously Government do not want to
pack these associations with theiwr no-
mnees theieby making self-regulation
nugatory

Sir, the main provisions of the B!
are that a3 new Chapter has bz=en add-
ed—Chapter IIIA—where 1t 15 propos-
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ed to have a new category of ass.cia-
tions other than the recognised associa-
tions These will be known as< 1cgis-
tered associations and normally they
are functioning all over the country
They deal with transferable delivery
contracts which ar¢ ~xempt unde:r the
Act But we have np means of know-
ing what is happening there, what are
the transac.ions going on there, whe-
ther under the guise of transferable
delivery contracts futures and option
trading are not going on We have
information that 1t has gone on in
several cases By this provision
it wil} be possible for bona fide
traders m that type of contracts
to funchion legitimately, which is per-
mitted under the law under the r own
rules All that 1> provided in the
clause 1s that they have to submit
statements and informstion about the
transactions that go on This will pro.
vide data by which the Government
will be able to keep q watch over the
transactions and how they affect price.
There 15 no regulation here .t 1Is
merely a device to cbtain data for
purposes of analysis and study

The other main piovision, which 1s
made in the Bill, 1s that the Commis-
slon can summon partles, assoclations
and individuals to furn'sn informa-
tion Under the law, they are per-
mitted to do so even now, not all but
only 1 the case of a lmited number
of persons Now, those from whom
information 1s sought, 1t 1s their option
to giwve 1t or not By tris provision
the Commussion 1s being equipped with
the powers of a Court and the powets
are limited to eliciing information,
That 1s all They can call individuals
or associafions to give them informa-
tion as required and where there 1s
no sanction of law for compelling peo-
ple to give that mformation, the sanc-
tion 1s being merely provided for

Then, the other main provision 1s
the new section 21A Now, you seize
the books 1n places, because beoks are
largely the only type of evidence
which will prove the legality or 1llega-
ity of a particular transaction This



2507
[Shr1 N. Kanungo ]
piovision 1s there mn the other Acts,
for example, in the Banking Companies
Act, where the books need not be
proved according to *he Evideace Act.
Normally when a document has {o oe
proved, a certamn type of evidence has
got to be mtroduced, By whom 1t is
written and all that has got to be
proved I; has provision to do s
because the persons keeping those
books are not likely *q co-operate
Therefore, all that 15 being done 1s that

such books and documents can go on
of similar

Forward Contracts
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evidence on the analogy
provisions In the Banking Cempantes
Act

The other provision, which may have
caused a lttle misgiving and which
Mr. Himatsingka menlioned, 1s abou'
the power given to the Commission to
close down ndividual contracts and
settle them on a certain basis. Now,
this power was not there on the
assumption that the associations, 1m
their bye-laws, will provide for ths
power, 1 understand that some of the
associations have got the power, but
they have been reluctant *o use 1t. I
need not go 1nto the reasons why they
have not used 1t but the fact remains
that these powers written in the hyec-
laws have not been used and 1t has
resulted 1n members of a recogmised
association gomg on merrily witk
creating pressures where 1t could not
be checked even by means of margins
Again, Sir, the basic 1dea as I sad in
the original Act and in which we still
persist 1s this In spite of all the pow-
ers which are being prnposed m the
Bill, *h+ basic 1dea remans that the
associations will regula*te themselves.
They are entirely free to regulate
themselves. 7t is only when they fail
to do so these powers wi'l come into
play  Of course, there is a provis.on
whereby contracts, which are uncons-
cionable or are in the whele law voia
are being made illegal.

Now, Sir, the most contentious part,

I submit, is about the punishments
.ch have been provided It has been
ued that the Courts should be left
presciibe whatever punishment thev
o~e in a given set of circumstances.
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I would submit verv humbly that all
the penal laws in our country provide
for minimum punishments for certain
offences For example, in the case of
homicide, the mimimum punishment 1s
prescribed for that. The Courts can-
not do otherwise. Similarly, m regard
to various other offences, the rini-
mum sentence 1s prescribe¢. Now, 1t
1s argued—fortunately 3, has not been
argued by many Members heie—that
these offences are not of 2 tvpe which
would call for such deterrent punish-
ment I humbly submt that the Penal
Code provides for offences against per-
sons or mdividual property, svhere a
person or a group ol fersors are
affected But here the operatiors of
speculatirs can hurt the community as
such. Instead of hurting one indivi
dual or a group of indiv:duals, it huits
the commumty at large Therefole, a
deterrent punishment has got to be
provided for and I Lope {hat the very
presence of this prov.i.ion m tne Bill,
as in the other penal Acts, wiul act as
a deterrent, so that people will not
veniure to go in for anti-social acts,
which will cause ruin to the commu-
nity at large. Sir, in this centext 1
beg tp mention thai though the pow-
ers have been recorded in the Bil' I
gave an assurance ;n the athe: House,
for which there has been a lot of cr'ti-
cism elsewhere, ouis'de the House.
But I still maintain and 1 am preparcd
to assure you that zll these powers
which are there even today are mere-
ly reserve powers The Commission
and the Government hope thai the
associations by themselves will regu-
late their affairs Only i extreme
cases, where the associations fail to do
so in spite of the law as be ng prov.d-
ed, the Commission wi'l co ne in

An hon. Member menticned that
there must be adequate provision for
the Commussion to be kept themselves
mnformed of the developments as they
happen, I am glad that the House has
expressed this opmnion and the Com-
mission, which has always hoen ask-
ing for strengthening 1fs machimery
for keeping a waich, will have a
stronger case for having adequate per-
sonnel, which they require Even now
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they have got some inspeclor, n
different parts of the country, who
keep watch over things, but the prose-
cuting part of 1t 15 directly under the
normal legal procedute and 1udicial
n ocedure The prosecuting agency 1s
the State police and we want to main-
tain that aspect We wang to main-
tain that the State police must be made
r ponsible for watching the situation
and for pro rcu‘ing veople who con-

travene the law In other words,
people who try to +*rade outside
the provisions of the regilating

Act have got to be prosecuied by the
State police and I am glad to say that
at least 1n some of the States paitr-
culai:ly in Bombay, the police have
been quite alert to their work

Sir I commend the Bil. for the
acceptance of the House

Mr, DEPUTY CHAIRMAN You arc
not accepting the amendmcnt”

Surr N KANUNGO No, Sn

Surr P D HIMATSINGKA Sir, 1
beg leave to withdraw my amendment

The amendment*
withdrawn,

was, by leave

Mr. DEPUTY CHAIRMAN
question 1s

The

“That the Bill fuither to amend
the Forward Contracts (Regulation)
Act, 1952 as passed by the Lok
Sabha, be taken mto consideration”

The motion was adopted.

Mr DEPUTY CHAIRMAN We
shall now take up the clause by clause
considera‘ion of the Bill

Clauses 2 to 23 were gdded to the
Bull,

Clause 1 the Enacting Formula and
the Title were added to the Bull.

*For text of amendment see col
479 supra,
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Surt N KANOUNGO Sir, 1 move.
“That the Bill be passed

The question was proposed

Surt P D HIMATSINGKA Su, the
hon Mr Ramamurti ciiticised my
statement thai 1t was not mere specu-
lation that pushed up the price but
that the main ground was the shortage
of supply As you know, Sir, there
are no forward markets in a large
number of commodites, specially the
foodgrains There 15 no forward mar-
ket ;n rice or wheat or any other
thing and yet you find the prices soar-
g high There 1s no speculation
there, no dealing in forward markets,
and stiil you find the spectacle of pr ces
gomng up The reason is obvious There
1s no full supply There 1s shortage.
I only hope that the powers that have
been given will be very carefully ex-
ercised and that such exercise will not
stiffe the actual, real business in a way
which will affect the foreign exchange.
As you remember Su, some time ago
the price of hessiango”. 10 ounce was
fixed at Rs 55 for hundred yards,
whereas America was buymg 1t at
Rs 100 What happened was that the
mills sold 1t at Rs 55 whereas the
buyers, the actual consumers in Ame-
rica had to pay the full price The
difference was kept by the importer
m America or the manufac‘urer of
bags somewhere [ hope the same
thing will not be repeated

SHR1 P RAMAMURTI Su, I would
nct have intervened but {o1 the re-
marks of my friend I never stated
that i the other markets, for example
the markels of foodgrains, there 1s no
speculation whatsoever There 18
speculation alsg in the other markets
Bul I do mamtain that this trading in
futures 1s a market for speculation Tt
15 no*hing else but speculation There-
fore, let us not legalise 1t That was
the pomt I was making Therefore,
my friend did nnt tiv to make much
of the pomnt

Surt N KANUNGO 1 suppose that
the fact that the Act was passed by
Parliament shows that we still feel the
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necessity of a regulated market as
against an unregulated market, and we
are not going to have total control and
distribution as 1s the praclice in some
other countries. Sir, I have no hesi-
tation in repeating my assurance that
the powers under the Act will be uti-
lised with judicious patience. I am
glad to subm.t that some of the lead-
ing markets in India, particularly the
Bombay Oilseeds and Oil Exchange
Market, have said that in spite of the
rigours of the Bill they are in com-
plete agreement with the principles of
the Bill, and they have promised their
co-operation in the working of this

Bill after it is passed into law.

Mr, DEPUTY CHAIRMAN:
question is:

The

“That the Bill be passed.”

The motion was adopted.

—

THE PREFERENCE SHARES (REGU-
LATION OF DIVIDENDS) BILL,
1960

THe MINISTER or REVENUE aNp
CIVIL EXPENDITURE (Dr., B.
GoprarLa Rebp1): Sir, I beg to move:

“That the Bill to regulate divi-
dends on preference shares of cer-
tain companies, as passed by the Lok
Sabha  be taken into consideration.”

Sir, the Bill was referred by the
Lok Sabha on the 15th November, 1960
to a Select Committee of 15 Members
of that House. The Select Commitiee
scrutinised the provisions of the Bill
with reference to the views expressed
in various memoranda and representa-
tions in the matter from diverse sec-
tions of the public, and submitted a
unanimous report before the Lok Sabha
on the 5th December. In the Bill as
reported by the Committee, two sets
of amendments have been made in
clause 3 thereof and the substantive
provisions of clause 4 have been modi-
fled. which I shall refer to later. The
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amended Bill, as reported by the Com-
mittee was passed by the Lok Sabha,
without any further amendments, on
the 14th December.

Sir, I shall now proceed {0 explain,
in brief, the purpose of the Bill, the
salient features of the main provisions
and the amendments made by the Se-~
lect Committee.

As the House is aware, the Finance
Acts of 1959 and 1960 have effected a
change in the previous system of taxa-
tion of profits of companies and the
dividends distributed by them. Pre-
viously, shareholders were given cre-
dit in their assessments on their divi-
dend income for income-tax at the rate
applicable to companies, as it was
deemed that the income-{ax paid by
the company on the profits distributed
by it was a payment on behalf of the
shareholder. Under the revised scheme
of taxation, this legal fiction has been
abolished and therefore shareholders
are no more entitled to receive credit
for the income-tax paid by the com-
pany in respect of the profits distribut-
ed by it. Simultaneously, the rate of
the tax payable by Indian companies
and other companies who have made
arrangements for the declaration of
dividends in India has been reduced.
Further, the tax based on excess divi-
dends and wealth tax on companies
have been abolished. It was expected
that with the reduction in taxes and
the consequent increase in thé distri-
butable funds of companies they
would be declaring higher dividends
both on their preference and ordinary
shares. The Government’s intention
in this behalf wag clarified in the Fin-
ance Minister’s speech in the Lok
Sasbha on the 20th April, 1960. How-
ever, in the case of preference share-
holders. who according to their con-
tracts are entitled to dividend at fixed
rates, this expectation did not materia-
lise. Some companies expressed their
willingness to increase the preferential
dividends, but they indicated that the
practical difficulties in the way of
declaring higher dividends on prefer-
ence shares could only be removed by



