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ALLOTMENT OF TIME FOR CONSI-
DERATION OF THE MOTION ON
THE FOURTEENTH REPORT OF THE

LAW COMMISSION '

Mgr. CHAIRMAN: I have to inform
Members that under rule 153 of the
Rules of Procedure and Conduct of
Business in the Rajya Sabha, I have
allotted five hours for the considera-
tion of Shri M. P. Bhargava’s motion
i respect of the Fourteenth Report
of the Law Commission.

REPORT OF THE JOINT COMMIT-
TEE OF THE HOUSES ON THE
DOWRY PROHIBITION BILL, 1959

SHRIMATI YASHODA REDDY
(Andhra Pradesh): Sir, 1 beg
to lay on the Table a copy of the
Report of the Joint Committee of the
Houses on the Bill to prohibit the
giving or taking of dowry.

EXTENSION OF TIME {FOR FPRE-

SENTATION OF THE JOINT COM-

MITTEE'S REPORT ON THE PRE-

VENTION OF CRUELTY TO ANI-
MALS BILL, 1959

Dr. H. N. KUNZRU (Uttar Pra-
desh): Sir, I move:

“That the time appointed for the

" presentation of the Report of the
Joint Committee 'of the Houses on

the Bill to prevent the infliction of

unnecessary pain or suffering on

animals and for that purpose to

amend the law relating to the pre-

vention of cruelty to animals be

extended upto the last day of the

first week 'of the next session.”

The question was put and the

motion was ‘adopted.

EXTENSION OF TIME FOR PRE-
SENTATION OF THE JOINT COM-
MITTEE'S REPORT ON THE OR-
PHANAGES AND OTHER CHARIT-
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ABLE HOMES (SUPERVISION AND
CONTROL) BILL, 1959

Suri KAILASH BIHARI LALL
(Bihar): Sir, I move that the time
appointed for the presentation of the
Report of the Joint Committee of the
Houses on the Bill to provide for the
supervision and control of orphanages,
homes for neglected women or child-
ren and other like institutions and
for matters connected therewith be
extended up to Monday, the 30th
November, 1959.

The question was put and the
motion was adopted,

Sur1 BHUPESH GUPTA  (West
Bengal): Sir, before you take up fur-
ther motions I have a submission to
make.

Mr. CHAIRMAN: We have
other busjness.

some

THE MARRIED WOMEN’S PRO-
PERTY (EXTENSION) BILL, 1959

Tee MINISTER or LAW (SHRI
A. K. SEN): Sir, Ibeg tomove for leave
to introduce a Bill to provide for the
extension of the Married Women’s
Property Act, 1874, to parts of India
in which it is not now in force.

The question was put and the

motion was adopted.

SHRr A. K. SEN: I introduce the
Bill.

MOTION RE. THE FOURTEENTH
REPORT OF THE LAW COMMIS.
SION JUDICIAL REFORM

Suri BHUPESH GUPTA (West
Only one point. Here we
will be discussing the recommenda-
tions of the Law Commission and it
will be helpful for us in the discus-
sion if the Government would tell us
as to whether they have taken any
decision with regard to any recom-
mendations, and in any case we would
like to have a statement from the
Government as to which of the recom-
mendations they have accepted and



79 °  Fourteenth Report

[Shri M. P. Bhargava.]
are proceeding to implement. That
we should know; otherwise I do not
know where we stand—two volumes
we have got comprising 800 pages.

Surr M. P. BHARGAVA (Uttar
Pradesh): Mr. Chairman ' Sir, with

your permission I beg to move the

following motion:

“That the Fourteenth Report of
the Law Commission on the Reform
of Judicial Administration, laid on
the Table of the Rajya Sabha on
the 25th February, 1959, be taken
into consideration.”

Sir, during the last 125 years seve-
ral commissions have been appointed
from time to time to go into this
question. This Commisston, ' whose
Report we are
first Indian Commission to be appoint-
ed to go into this question after our
country achieved independence. 'The
Commission was appointed on the 5th
August, 1955, and as you might have
seen, the Commission’s membership
consisted of eminent lawyers and
judges. I take this opportunity of
paying my {ributes to the work done
by the Commission; for the deep
study they have made of the question
and the pains and troubles they have
taken in understanding the problem
and trying to suggest ways and means
to mitigate the defects which are noti-
ceable here and there, The Commit-
tee have toured for over a year and
they have examined hundreds of wit-
nesses, to be precise, 473 witnesses.
They adopted the good procedure, if
I may call it, of co-opting two mem-
bers from the Pradesh which they
visited and that, I think, has been
very helpful in understcmdmg the
local problems of the various States.

Now, if we look at the terms of
reference, we find that they were
charged with two things—first, o
review the system of judicial adminis-
tration in all its aspects and suggest
ways and means for improving it and
making it speedy and less expensive;
and second, to examine the Central
Acts of general application and im-
portance, and recommend the lines on
which they should be amended, revis-
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ed, consolidatel or otherwise brought
to date.

Y I do not know how far they have
succeeded in suggesting ways for
making justice speedy and less expen-
sive. That will only be seen when
their recommendations are imple-
mented and they stand the test of
time. I do not know whether they
have been able to do full justice to
the second part of the terms of refe-
rence about the examination of the
Central Acts in the last ten years. So
many Central Acts and so many State
Acts have been enacted and I do not
know how far it is possible for any
lawyer to cope with all the Acts that
come into force from time f{o time.
They have presented to us a valuable
document in two volumes covering
1,300 pages in 57 chapters. Many
issues have been dealt with and the
present-day judicial system has been
dealt with in full, Its defects have
been pointed out and ways and means
have been suggested to remedy them.

I would just bring to’your notice
one paragraph in this connection
where they have summed up the pre-
sent position. It is in paragraph 20
on page 31 where they say:

“While we are aware that there
are well-founded complaints against
some aspects of the present judi-
cial administration, we must empha-
tically state that the way to reform
.does not lie in the abandonment of
the present system and in replac-
ing it by another. The true remedy

lies in removing the defects that
. exist in the present system and
making it subserve in a greater

degree our requirements for the
present and the future.”

Now I am not one of those who
agree in toto with the recommenda-
tions made in the Law Commision’s
Report. There are some recommenda-
tions which on the face of it cannot
be accepted, as I shall show you later,
but then there are other sets of recom-
mendations which are really usefutl
and I hope the Government will give
due consideration to the recommenda-
tions made by the Commission, and
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they will try to evolve some machi-
nery which will see to the implemen-
tation of such of the recommendations
as are accepted by the Government,
Now it is a very voluminous Report
containing 57 chapters, and it is not
possible to deal with all the aspects
of the Report.

[Mgr. DEpUTY CHAIRMAN in the Chair.]

Therefore, I have selected a few
aspects on which I will make my com-
ments. First of all, I will take the
Supreme Court and the selection of
Judges made for it.

On page 35, paragraph 8,
procedure given for selection of Judges
for the Supreme Court. It says:

“A person may be appointed
Judge of the Supreme Court, if he
has been a Judge of a High Court
for at least five years or if he has
been an advocate of a High Court
for at least ten years or if he is, in
the opinion of the President, a dis-
tinguished jurist. One of the ques-
tions which aroused comment in the
evidence given before us was the
failure of the authorities to make the
selection of a Supreme Court Judge
from the two latter fields of selec-
tion ...”

From these comments it will appear
that so far, during the last ten years
of the existence of the Supreme Court,
Judges of the Supreme Court have
been derived only from one category
and that is from the High Courts. No
experiment has yet been made of ap-
pointing Judges from the other two
categories, i.e., from the Bar and from
amongst eminent jurists. I do not
know what the difficulties of the Gov-
ernment- were in this connection, but
I personally feel that the time has
come when the Government should
make at least a beginning for appoint-
ing Judges to the Supreme Court from
the other two categories. -

Sir, it has been said in the Report
that too much emphasis has been laid
on judicial experience of the Judges
and that is one of the reasons why
Judges have been appointed from only
one category and not from the other

A
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two. If we look to the practice obtain-
ing in other countries we find that the

emphasis laid on judicial experience .
in India is not being put in other
countries, In the case of the U.S.A,,

from the figures given in the Report
itself, we find that out of 75 Judges
appointed to the Supreme Court of the
United States of America, 28 of them—
which forms a fairly high percentage
—had never any judicial experience
before their appointment to the bench.
Some of these 28 Judges were very’
eminent Judges of the United S ates
and it cannot be said that they did not
do proper justice to the work entrust-
ed to them. So, I would beg of the
Home M nister and the Law Minister
to’ consider this question and request
them not to debar the two branches
from which the Supreme Court Judges.
can be drawn. Some day the experi-
ment is to begin and the sooner it is
begun the belter.

Sir, certain recommendations have -
been made in the Report about the
Chief Justice of India. I do not agree
with the recommendation of the Law
Commission that the senior-most
Judge should not be appointed the
Chief Justice of India. If that recom-
mendation is accepted, it will mean
that the senior-most Judge will lose al
incentive. He has' nothing ahead of
him to werk for and his interest in the
work will almost disappear.

Surr P. N. SAPRU (Uttar Pradesh):
Mr. Justice Holmes, who is the great-
est name in judicial  history in
America, possibly in the legal history
of the modern world, never became
Chief Justice.

Surr M. P. BHARGAVA: It is an
established practice in all the demo-
cratic countries that the constitutional
and fundamental rights of a Judge are
not denied. If by seniority he becomes
eligible to be the Chief Justice of
India, T see no reason why

Surr P. N. SAPRU: Lord Justice -

Parker  was one of the junior-most
Judges . ’

Mr. DEPUTY CHAIRMAN: Order,
order. You will have a chance.
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Surt M. P. BHARGAVA: What Mr.
.Sapru is saying is all right. There are
two angles of the question. I am
pleading for one angle. He can plead
for the other. In all the democratic
countries the accepted principle is that
the senior-most people, if there is
nothing against them, become heads of
departments. Now, I consider the
Supreme Court also as one of the most
distinguished departments and I see no
reason why

Surt P. N. SAPRU: I hope, Sir, it'is
. not a department. I object to the use
.of the word “department” with refer-
rence to the Supreme Court, and I am
sure the Leader of the House, who has
‘got such a great respect for the Judi-
ciary, will agree with me that the
word “department” is not the proper
word to be used with reference to the
premier court of this country.

Suri D. A. MIRZA (Madras): Can
you call it an institution, Sir?
Surr M. P, BHARGAVA: If Mr.

Sapru objects to the Supreme Court
being termed as a department, I need
not use that word. I will say that it
is the highest judicial court of the
country and the head of the highest
judicial court should be the senior-
most Judge of that court ordinarily
unless there is something which pre-~
vents his being appointed to that post.

Sir, we find that in India in a short
period of ten years we have had six
Chief Justices of India. While in
America—again I quote from the
Report—in 160 years there have been
only 14 Chief Justices.

Surr AKBAR ALI KHAN (Andhra
Pradesh): But that is an act of God.
Government cannot help it.

Surr M. P. BHARGAVA: 1 am mak-
ing a suggestion in that respect. I
would suggest that the Chief Justice
of India should be appointed for life-
time unless he becomes invalid or
mentally unsound.

Surr BHUPESH GUPTA: At what

-age should he be appointed?

-~
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SHrt M. P. BHARGAVA: I am com-
ing to that. Have patience. If ac-
cording to the present law which we
have, he 1s appointed at any age be-
fore 65, he will have a fairly long
period before him and we will not
have too many frequent changes of the
Chief Justice of India.

Surt BHUPESH GUPTA:
he is appointed at 40?

Suppose

SHrR1 M. P. BHARGAVA: If he can
fulfil all the conditions prescribed, if
he becomes eminent enough at the age
of 40, I see no reason why he should
not have a long period as the Chief
Justice of India.

Surr BHUPESH GUPTA: Can he
work as Chief Justice up to 80 years
of his age?

Surt M. P. BHARGAVA: There is
no harm if he is there for 40 years. 1
might add that in the U. K. and the
U.S.A. there is no age limit. When in
other flelds people are capable of
working beyond 65 and 70. I do not
see why the Chief Justice of India
should not work beyond the age of 65
I have, of course, given my conditions,
viz. that he should be physically fit
and of sound mind.

AN HoN. MEMBER: After 65 he
should be subjected to periodical
examinations.

Serz M. P. BHARGAVA: A per-
son of unsound mind becomes evid-
ent. No medical examination is
required for that. An invalid becomes
If he loses his eye sight n
becomes known. In such cases medi-
cal check up is not necessary.

Smrt SANTOSH KUMAR BASU
{(West Bengal): Does my friend mean
unsound judicial mind?

Surt M. P. BHARGAVA: By un-
sound mind I mean what it normally
means. 1 do not attach any other
meaning to the “unsound” mind ex-
cept the ‘“unsound” mind as described
in the medical Jurisprudence.

Having said so much about the Chief

~ Justice of India, I will come to the
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Supreme
Court. Again I will refer you to some
tables on pages 58 to 61, If you look
at Table II, you find that the number
of pending cases at the close of every
year is increasing rapidly. A glance
at the figures will show that in 1950
the number of pending cases was only
131. 1t rose to 543 in 1951, then in
1952 there seems to have been a very
big disposal and the figure went down
to 278 and since then it has been
steadily rising. In 1953 it" was 364,
then in 1954 it was 333, in 1955 it was
594 and at the end of 1956—on the
15th November, 1956—it was 837 as
far as the civil appeals were concern-
ed.

Then Table III gives a similar chart
about criminal cases. Here agamn we
find that the figure has been rising.
‘While in 1950 it was only 16, in 1951
it rose to 36, in 1952 it rose to 70, in

[23 NOV. 1959]

1953 it rose to 92, in 1954 it rose to 106, ;
in 1955 it rose to 166 and on the 15th

November. 1956 it was 241.

Similarly there is the third chart
which gives about the same figure.

"This is something which should be

faken serious note of. Some method
should be devised for clearing these
arrears and it is for the Law Ministry
and the Home Ministry to consider
how best they can do it.

I

" Coming to the High Court, there are
three classes of judges. They are
drawn from three branches, one from
the 1.C.S. and 1.A.S. cadres who opt
for judicial service, two by promo-
tions from subordinate judicial service
and three, from the bar. Article 217
-of the Constitution lays down the pro-
cedure for appointment of High Court
Judges. A lot has been said in the

other House about the manner the
appointments have been made and
some people said - that extraneous

influences work in the appointment of
judges. I am one of those who do not
agree that political, communal or ex-
ecutive influences have been the main
factors which have influenced the
appointment of Judges during the
past ten or twelve years, Firstly, I
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say that there have not been any cases
but even if it be granted that there
was one case, it does not mean that
the whole thing should be generalized
and put in a way that the entire judi-
ciary has been appointed by influences.
It is something which I cannot under-
stand as to how responsible people can
make such allegations. 1 am sorry to
find that in the Law Commission’s re-
port also there are certain references
to that effect. So long as the evidence '
is not placed before us, we do not
know on what evidence that conclu-
sion has been arrived at and what the
source of information of the Law
Commission is for making such a
sweeping statement. But one is sur-
prised and pained when one hears
some whispers from lawyers that per-
sons were recommended for appoint-
ments as Judges in the past on very
flimsy considerations. I will give some
which have been brought to my notice
by my lawyer friends. I eannot
vouchsafe how far they are correct
but that is what was told to me and I
will place them here so that the Home
Ministry may find out how far they
are correct. I was told by an advocate
of a High Court that in a case the
Chief Justice recommended a person
because he had made arrangements for
the marrigge of the Chief ' Justice's
daughter. A second case was that a

of Law Commission

 person was appointed because he hap-

pened to be a son of an Advocate-
general and son of an ex-Chief Justice.
In a third case I was told that the
person happened to be a golf play-
mate of the Chief Justice and so was
recommended for, appointment as a
judge. In a fifth case, I was told
that one person was appointed or
recommended for appointment because
he was backed by some eminent
lawyers who had influence with the
Chief Justice. As I have said earlier,
1 cannot vouchsafe for this information
but I have placed it before the hon.
Minister to find out if there is any
truth., I believe that they are all
stories from those lawyers who have
failed to get appointments as judges or
who were interested in some appoint-
ments or the other which could not be
brought abott.
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With regard to the appointments of
High Court Judges I would like to
make a small suggestion and that 1s, a
convention should be developed that
names from the bar are recommended
by the Chief Justice after consultation
individually or collectively with his
fellow judges in the High Court.
Such considerations, as menticned
below, should be borne in mind
before making recommendations: The
amount of income-tax paid by the
lawyer concerned should be con-
sidered before the name is considered
for appointment as a judge. Secondly
the confidence and reputation enjoyved
by the lawyer concerned with the
majority of the judges should also be
,borne in mind. -
I have no hesitation in saying that
so far all appointments have been

made on merit and they will continue,

to be made on merit.

On page 71 we find how ‘at present
the names of the judges are sent f[or-
ward from the bar. The Chief Justice
forwards his recommendations to the
Chief Minister, who in turn forwards
the recommendation in consultation
with the Governor, to the Minister of
Home Affairs in the Ceontral Govern-
ment. If, however, the Chief Minister
does not agree with the recommendas-
tion of the Chief Justice, he makes
his own recommendation. It appears
that in such a case the Chief Justice
is given an opportunity for making
his comments on the recommendation
by the Chief Minister. This practice
is not, however, invariably followed
so that in some cases it happens that
the recommendation made by the
Chief Minister does not come to the
knowledge of the Chief Justice.

In this connection I have only one
submission to make. I have nothing
to say against the procedure followed.
But I have this submission to make
that if for any reason the Chief Min-
ister does not agree with the recom-
mendation of the Chief Justice of the
High Court, the Chief Minister should
not have the right of suggesting any

[RAJYA SABHA]
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alternative name., I he does not
agree, then the procedure to be fol-
lowed should be that the recommen-
dation should be sent back to the
Chief Justice of .the High Court for
recons.deration and the Chief Justice
of the High Court should be invited
to make- fresh recommeadations, if
there are any serious objections, ac-
cording to the Chief Minister, about
the former recommendation.

The Commission has also brought
it out very clearly that the State
Governments should not make coun-
ter recommendations and I fully sup-
port the recommendation of the Law
Commission in that connection, I feel
that the recommendation of the Chief
Justice 'of the High Court should be
final and it must have the concux-
rence of the Chief Justice of Indi
and of the President’s approvai-
before the person is appointed, If this
procedure is followed, I believe if
anybody has any doubts, they will be
removed and we will be placing our
cards straight before the public,

The recommendation has been made
by the Law Commission that the
senior-most Judge should not auto-
matically become the Chief Justice. I
respectfully have again to disagree
with the Commission on this recom-
mendation. I do feel that the senior-
most Judge should be given the chance
of becoming the Chief Justice in his
own High Court or in any other High
Court, His claims should not be
overlooked. Here again I would sug-
gest a little variation in the age-limit,
Just now the Chief Justice and all
the Judges retire at the age of 60.
What I would suggest is that the Chief
Justice, if he is appointed before the
age of 60, should be allowed to stay
in his post till the age of 65. I do-
not know whether this suggestion can

-be implemented and whether we can

make any distinction between the
Judges and the Chief Justice. That
question should be examined and, if
possible, the age limit for retirement
of the Chief Justice should be raised’
to 65, If a Supreme Court Judge is
thought fit to serve in the Supreme
Court till the age of 65, I do not see
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any reason why the Chief Justice of
a High Court should not continue in
his post till that age.

Surt AKBAR ALI
single out the Chief Justice?

Surt M, P. BHARGAVA: As I said,

1 don’t know if that cans be done
under the Constitution. .

Dr. D H VARIAVA (Bombay):
May I ask a question? Do you say

that the Chief Justice should retire at
the age of 65 and the other Judges at
60? Then they will have no chance

.+ of getting the Chief Justice’s post.

Surt M. P. BHARGAVA: Why?
They have the chance if they happen
to be the senior-most and they have
become eligible at the age of 60. If
they are not eligible before the age
of 60, then they should retire in the
pormal course.

* Then, Sir, there is another sugges-
tion I have to make in this connec-
tion. The Supreme Court should main-
tain a list of 30 senior-most Judges of
the High Courts and the Chief Justice
of Indig should make recommenda-
tions to the President for appoint-
ment to the High Court......

Mr. DEPUTY CHAIRMAN: You
have taken half-an-hour.

Sart M, P. BHARGAVA: Sir, I
thought there was no time-limit.

- Mr. DEPUTY CHAIRMAN: Oh, no.
We have to restrict the time. There
is the t‘me-limit of five hours, and
there are eleven speakers and the
Minister,

Surt M. P. BHARGAVA: There is
the total time-limit of 5 hours, but no
time-limit otherwise.

Mr. DEPUTY CHAIRMAN: Includ-
ing the Minister there are 12 speakers.

"Surt M. P, BHARGAVA: 1 wish I
had been told at the very beginning.
When 1 asked the Deputy Chief Whip,
I was told there was no time-limit,

and I was going on. . . -
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Surt BHUPESH GUPTA: The trou-
ble is that we were under the impres-
sion that there would be no business,
and so we could carry on.

Mr. DEPUTY CHAIRMAN: No, no. _
We have to restrict the time

Surr M. P. BHARGAVA: Sir, T will -
finish in another ten minutes,

Mr. DEPUTY CHAIRMAN: Very
well.
Sarr M. P. BHARGAVA: Sir, I

was talking about the Chief Justices
of the High Courts and I was throw-
ing out the suggestion that the Sup-
reme Court should maintain g list of
30 senior-most Judges and the Chief
Justice of India should appoint the ‘-
Chief Justice of a particular State
from that list, It does not matter
whether that Judge belongs to that
particular State or not. I would pre-
outsider should be ap-
pointed as Ch'ef Justice rather than

-a man from the same State.

Then again, Sir, in the High Courts
we find a lot of arrears. I casually,
wrote to a friend of mine to send me
the daily cause lists of one of the
High Courts, the High Court of my
own State. And I have received two
lists, two daily cause lists, one for the -
20th February, 1959, and the other
for the 1st of May, 1959. When I.:
had a look at these cause-lists ang
the cases that were pending, I was
simply amazed, There were crimina’.
appeals for hearing on that particular
date, from 1956, 1957 and 1958, leave
aside 1959. There were first appeals, .
civil appeals of 1947 and 1948 There
were writ petitions pending from -
1956. There were civil revisions from
1952 onwards. ‘There were second
appeals from 1951. Now, that again
is a position which must be takes
serious note of and some remedy has "
to be found to clear these arvears. .

Another thing that I would like to:
say is about the labour matters which
come up to the High Courts. These
take a lot of time of our Judges. This
is partly because all of them are not
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expected to know all the labour laws
and if such a matter is put before any
Judge, it is bound to take some time.
So I was thinking whether it would
not be feasible ahd practicable to
constitute a special Bench in the High
Court of Judges well versed in labour
laws who could deal specifically with
such questions and not any Bench sit-
ting on any day. That again is a sug-
gestion for consideration.

Sir, sometimes there are some inci-
dents which shake one’s faith in the
judiciary and I will give one such
instance. A case was heard in a cer-
tain High Court. It was an appeal
which was heard and then a date was
fixed for hearing the judgment.
When the people reached the court
for hearing the judgment on that day,
they found that the judgment was not
to be delivered and the parties were
told that they would have to begin
de novo before another judge. I
could not understand why such a
thing should happen. If the judge had
any hesitation in trying a case, the
.normal course for him was to state it
at the very beginning. He could say:
“I do not want to try this case”. And
there are cases which are transferred
from one Judge to another. Why is it
that all of a sudden he should make
up his mind not to pronounce judg-
ment and then tell the parties that
they have to begin dz movo?

A lot has been said in the other
House about Benches. I fully agree
with the recommendation of the Law
Commission that there should be a
unified High Court at one centre in
the State. If the Supreme Court of
India can cater to the needs of the
whole of India, from the south, north,
east and west, I see no reason why
a High Court in a State cannot cater
to the needs of that particular State
and why so much agitation was made
when a certain Bench was abolished.

Mr. DEPUTY CHAIRMAN: You
can continue after lunch. The House
stands adjourned till 2-30 p.m.

[RAJYA SABHA]
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The House then adjourned
for lunch at one of the clock.

——

. The House reassembled after lunch
at half-past-two of the clock, Mr.
Deputy CHAIRMAN in the Chair.

”

Serr M. P. BHARGAVA: Mr.
Deputy Chairman, before we rose for
lunch, I was mentioning about the
Benches of the various High Courts.
I would not deal with matters relating
to the subordinate judiciary but
would only invite the attention of the
hon. Law Minister to Chapters 8 and
9 of the Report wherein some very
useful suggestions have been made by
the Law Commission.

The next point which I want o
touch is about legal education which
has been dealt with in Chapter 25,
paragraph 6. It is said here that legal
education has deteriorated during the
last ten years and I am inclined to
agree with this remark. If you ask a
young man who has just passed his
B.A. or B.Sc. examination, as to what
he intends doing further, he would
say that he intends taking up the law
course. In most of the cases, this
would be the nature of reply that you
if law is something
which should be read and then only
any decision taken about the career
to be taken up. I will place those
people who study law in three cate-
gories, In the first category will
come those who want to have legatl
education as a part of their general
culture; in the second will come thogq
who want legal education as a part of
their liberal education and the third
category consists of the people who
want to have legal knowledge because
they want to practise "law. At
;;resent, the law colleges are catering
to the needs of all these three: cate-
gories of people. The present svstem
does not give a healthy grounding
either in theorv or in practice and. if
I mav sav so. it is unsound leeal edu-
cation as far as the theory and prac-
tice ‘is concerned. What I would sug-
gest is that legal education should be
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stricter and it should be with an aim.
It should be imparted in full-time law
colleges and not, as it is done at the
present moment, in part-time colleges
with evening classes. The teachers
also do part-time job. The imparting
of theoretical knowledge should be
broad-based and the extra curricular
activities like mock-courts, mock-
trials, tutorial classes, etc., should be
organised in the law colleges. The
practical part of legal training should
be made as useful as possible under
experienced lawyers. I would empha-
sise more attention being paid to re-
search in law as in other branches of
science and art. I also feel that before
‘a person is allowed to practise, he
should be made to work in the cham-
ber of some senior lawyer. He should
be asked to keep a diary in which he
should make note of what he does
during the year and this should he
open for inspection. The hon. Law
Minister was good enough to make a
statement in the other House in which
he has said that the Law Ministry was
trying to devise a model syllabus and
have it circulated to the different
Universities and High Courts for
purposes of seeing that the standard
of legal education goes up. This 1s
a very welcome move and I think
this to be a move in the right direc-
tion. This should bring in good re-
sults. .

I would not touch upon the ques-
tion of legal aid but will go on to the
next important aspect of the judi-
ciary, that is, the separation of 1the
judiciary from the executive. This
has been part of the Congress pro-
gramme from 1886 as far as I know
but very little progress has been made
in this connection. Only four States,
that is, Bombay, Madras, Andhra and
Kerala have completed the work of
the separa‘ion of the judiciary from
the executive. I would like to re-
quest the Home Minister or the Law
Minister to make a full statement
giving us the latest progress made in
this connection.

On page 42 of the Summary of
Recommendations, there is a very
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good suggestion thrown out by the
Law Commission and this also should
be taken note of by the Ministry. The
Commission has said that if there is
any  |hesitation on the part of the
States to take up this question of
separation of the judiciary from the
executive, then some legislative mea-
sures should be undertaken to have
this done as early as possible. I hope
the Law Ministry will take care of
this part also.

There is another important sugges-
tion made by the Commission in
Chapter 57. In this Chapter, the
Commission has recommended the
creation of a Ministry of Justice both
at the Centre and in the States.
This is a very good suggestion and
should be implemented if possible.

In conclusion, I would like to say
that our aim, in all these things,
should be simplification of law and
legal administration so that speedy
and inexpensive justice can be impar-
ted. Justice also should not be de-
layed as in the examples shown by me
where in certain cases, cases have
been pending for the last nine, ten or
even twelve years. That is not a
very good state of affairs. I would
say that even if any constitutional
change is considered necessary, it
should be brought forward speedily
and we should try to achieve the aim
in view.

The question was proposed.

Surt  BHUPESH GUPTA: Mr.
Deputy Chairman, it is admitted om.
all hands that our judicial system
requires to be drastically overhauled
and re-orientated to meet the require-
ments of the present times. In fact,
we have been talking about such a
reform in the judicial system for a
long time but the mountain of talk
has produced a mouse of performance.

Mr. Deputy Chairman, we all know
that no legal system is static so fo
say. Things begin to grow and change
and in a small way changeg have
been taking place in India’s legal sys-
tem during the British and also
during this period. Nobody will deny
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it but these are minor and incidental
.changes. What we need is a radical
transformation of the judicial sysiem,
a complete reorganisation of the
system 1n the light of new develop-
men.s having regard to the fact that
we have become an independent
country and we aspire to be a demo-
cratic community. I would ask the
Law Minister as to what we have
been doing in this matter. It seems
that we are hugging the old system;
we are functioning within that old
framework. The Law Minister i§
wvery young but .

Sur1 AKBAR ALI KHAN: So is
the Leader of the Opposition. ,
Surt BHUPESH GUPTA: That

is not reflected in the legal system it-
self. Somehow or other he has got
stuck up in the old system and it
seems to me that he can hardly do
.anything. Now, we are naturally
worried about this. We have got
about a thousand pages of very well
documented learned recommendations
and we would like to know how many
in the Ministry have read that. We
would like to know how many recom-
mendations they are thinking of im-
Pplementing or accepting or rejecting
with the reasons therefor. Nothing of
the kind is there. I do not blame the

Law Minister because he knows very -

well what a job it will be if he were
to go through the whole thing, study
them carefully and sift things in
order to secure implementation
‘because implementation depends on
the policies of Government, on the
general behaviour of Government and
‘on the attitude of Government.

Now, first of all, I would like to say
that generally eur legal system—and
everybody will admit this—falls far
short of the requirements and natu-
rallv when we have in view the
society that we propose to build, we
are somewhat staggered by the deficit
on that account. We talk of nation
“brilding in the economic field and in
our political system. Why don’t we
address ourselves to nation building
in the field of law, jurisprudence and
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administration of justice? After all,
an important
part; 1t reflects not only ihe stanuard
of civilisation but also it contributes
to the growth and progress of soclety
and of social standards. As far back
as 1886, when the National Congress
was formed, the demand came for the
separation of the judiciary from the ,
executive. Ever since during the past
century of struggle this demand was
voiced time and again from the
forums of the Congress and by many
prominent Congress leaders, notably
Mahatma Gandhi, and I know this
was also voiced by Prime Minister
Jawaharlal Nehru who was then one
of the top-most leaders of the Con-
gress fighting for independence. When
the matter came up before the Consti-
tuent Assembly, this question was
debated again. And the Constitutent
Assembly, as you know, at that time
was a packed body. We were not
there; I was underground. 1 do not
know where my friend was; he was
in the Calcutta Bar, I believe, doing
very well but I was not doing very
good there. Anyway, what happened?
When the debate took place, the Con-
gress members naturally showed their
utmost concern for implementing the
judiciary from the

executive. The Prime Minister then

got up and gave.an assurance—it is

recorded here in the Report—that it
would be done and it wou'd be done
sooner than many people thought.
Naturally no time-limit was set. I
think in article 50 under Directive
Principles of the Constitution it is
stated there. The Constitution enjoins
upon us that we must separate the
judiciary from the executive and it
was during the discussion of this
article then that the Prime Minister
made this commitment. Like some of
his forgotten promises th's too has
been relegated to the limbo of forget-
fulness. I do not know whether the
Law Minister would be in a position
to recapture that promise and see
that it is fulfilled. . ,'A

Then what happened? In all these
12 years except in Madras and
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Bombay nowhere has this separation
been effected. There is some kind of
a show in the Punjab and Uttar
Pradesh and this show is ridiculed
by the Law Commission itself in its
Report. Even in Madras and Bombay
what has been done is very little.
Some kind of functional separation
has been made and magistrates are
now called judicial magistrates. To
some extent it is good but it is very
very meagre and inadequate from the
point of view of separation of judi-
ciary from the executive. There has
been complete neglect in this matter.
1 see inertia, conservatism and a ten-
dency to cling to the past somehow
or other. This we cannot support. I
am not talking of any particular
ideology here; 1 am only reminding
hon. Members opposite as to what
they had themselves thought and
wanted to do. This is their p'edze
the fulfilment of which s their
solemn duty. I ask naturally, why
has this not been done? Somebody
must be accountable for the failura,
for the negligence in this matter, for
the dereliction of duty, if T may e<av
so, on this score. T am not eoncerned
with a particular Ministry or Minister
The Grvernment ig accountable for
this colossal failure in this matter
After 12 vears we get this Revort ful!
of lamentations. The Law Cnrmmis-
sion says that there has been decline
in the standard of legal educaticn
althaush Dr. N. C. Sen Gupta in his
diseenting note does not agree with
that point of view. But that is the
mainritv view. T think. almost un-
animous view. Then thev sav there
has been decline in the administra-
tion of justice: there has been decline
at the Bar: there has been decline in
the standard of judges, decline all
ronnd  Sir. after twelve vears we
should have been told a story of pro-
grass, s storv of advance, a storv of
rice in the standards under all these
heads bu+t we are given a dgeneral
molanrhaly  nicture of decline and
Aenline in this ennrmaus Rennrt that
snt  hefora us. Well, we
fhawra fa eoarrh our owm hearts and
ack nnranlves as  to why this
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happened. What came in the way,
what stood in the way and why were
not effective steps taken to do much
better than what has actually heen
done? It would be a very legitimate
and natural question to put to Gov-
arnment and Government should give
us satisfaction by way of an answer
to this question. I am looking for-
ward to listen to their reply.

Now, Mr. Deputy Chairman, we are
told that the judiciary must be in-
dependent and impartial. I agree it
has to be independent; it has to ke
impartial but it is not merely enough
to say this but we must at the same
time add that the judiciary must be
such as would uphold the dynamic
social values; it must be democratic
not on'v in form but more so in con-
tent. That is most important. I do
not see much light in regard to this
matter in the Report. It seems some-
how or other the authors of this
Revort have got stuck in the existing
framework. Some of their sug~es-
tions are very good and I shall come
to them later.

Now, let me take this question of
independence of the judiciary. I suf-
fer from no illusion. In a class
society, in a society where one class
rules over another class, there cannot
be, so to say, absolute independence
of judiciary. I do not go after phan-
tasmagoria; I do not go after illusions,
but some measure of independence is
required, We know that the judiciary
in the final analysis will be serving as
one of the organs of the State, of the
class that is in power, At the same
time it is conceivable by a liberal
approach, by a democratic approach,
to enlarge the field of independence
to bring it more and more close to
the people. But unfortunately that is
not done. Therefore I say, despite the
basic limitations which I would not
expect the Law Minister to overcome.
steps have not been taken to improve
the situation within their reach. with-
in ther posrsibility. That is my com-
plaint against them.

order to make the
independent, one must go

Naturally, in
judiciary
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into the question of substantive laws
as well as procedural laws, Here
these have not been dealt with. There-
fore, I do not touch ¢n this subject,
because whatever may be the system,
it very much depends on what kind
of law is supposed to be administered.
If we make bad laws or oppressive
laws, undemocratic laws, no judicial
system, with the best intention on
earth, can function as a democratic
judicial system, can conform to the
standards that we have in mind. I
know that thing. Nalurally we are
not going into this question, because
that introduces a big subject. Now,
here, it is the separation of the judi-
ciary from the executive. The Law
Commission in Volume II, at page
859, of its Report says:

“The system of separation of the
judiciary from fthe executive having
been accepted as one of the direc-
tive principles of State policy, one
would have thought it unnecessary
to discuss the advantages of separa-
tion, and the arguments against it.
We have dealt with these matters
because we found, as stated above,
a lurking opposition to the princi-
ple of the scheme in various States
based on considerations which are
not well founded. “We are of the
view that this is a matter on which
legislation by Parliament is neces-
sary.”.

It is not the Communists speaking.
The hon. Law Minister would know
that Mr. Setalvad and the galaxy of
lawyers would run away if Commu-
nism approaches them. Then, why
are they saying this? Because in the
States this thing has been scuttled
deliberately with ecalculation and
design. They have stood in the way of
the separation of the judiciary from
the executive, and the Law Commis-
sion is forced to make a statement of
this kind, that it looks forward to
Parliament for the requisite legisla-
tilon. I would ask the Law Minister
as to whether he is contemplating to
bring forward such an overriding
legislation in order to enforce what
is the common pledge of all those
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who sit opposite and those who sit

here.

Now, Mr. Deputy Chairman, the
story of separation is not merely one
of functional separation as we have
in Madras or in Bombay, if you like.
Separation must be effected at all
levels and must be complete. It must
not be vitiated by all kinds of subter-
fuges that are there. First of all we
want-—and I hope that the hon. Law
Minister will listen—separation at the
Ministerial level. We have a Law
Ministry in our country at the Union
level, What is its function? To pre-
pare legislation and advise Govern-
ment on legal matters. Why cannot
we have a Ministry of Justice, which
should be invested with authority for
the administration of law as far as the
Ministerial quarters go? He is an on-
looker. His role is advisory. He
counsels the Home Minister, he is
sometimes called to give advice by
other Ministers. That is his role and
he has to hold the baby when the Bills
come from the Legislative Depart-
ment., We do not want this kind of
thing. Therefore, it is very import-
ant that at the Ministerial level it is
not the Home Ministry, but it is the
Law Ministry—call it the Ministry of
Law, if you like, I have no fancy for
the name—or Ministry of Justice,
which should be given {ull powers,
for enforcing measures with a view
to seeing that the judicial apparatus
functions differently from what it is
functioning at the present moment.
This is very important. I do not
know, but I sometimes feel our Law
Minister to be a destitute. He is a
forgotten child, That is what happens
and nobody bothers about him. The
Home Minister is there. As you know,
High Court Judges are appointed. How
are they appointed? The Chief Min-
ister comes into the pleture, not the
Law Minister. The Chief Minister, in
consultation with the Governor, under
the Constitution, sends his recom-
mendations here., In the case of the
High Court Judge, the Chief Justice
does it, but the Law Minister does not
come into the picture at all. I am
not pleading for a particular person,
but I am pleading for a principle. This
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is what I say: The Home Minister
looks into the police report and does
this trick. This is the position. Why
should the Home Minister come in?
It is none of his business, The Home
Minister is an executive head. He is
eminently an executive head. His
function is executive, He is steeped
in executive outlook. Naturally he is
likely to be guided in matters like
this not by judicial considerations,
not by considerations of justice, but
by executive expediency or executive
considerations, In the States, the
Chief Minister is there and here there
is the Union Home Minister. You

101

may offer all respect to the
present Union Home Minister's
advice. I will take it, but as

an institution I cannot stand it. Why
should this thing go to the Home
Ministry? Thig is the point. Why
should it go to the Chief Minister?
Therefore, they should be completely
put out of the picture in the whole
scheme of things. Neither the Home
Minister at the Union level, nor the
Chief Minister at the State levwy,
should have anything to do with judi-
cial matters or matters connected with
the administration of justice or run-
ning of the apparatus. If anybody
from the Ministerial side should be
assigned the responsibility, it should
be the Minister of Law, the Minister
of Justice, here as well as at the State
level. Now, there again, why should
the Governor come in and the Presi-
dent? The Governor acts on the
advice of the Chief Minister and the
President acts on the advice of the
Home Minister, Why should they
come in? The recommendation should
be made by the Chief Justice of the
High Court and by the Chief Justice
of the Supreme Court and that should
be binding. Should there be any
occasion when the Government does
not agree with the recommendation,
here in Parliament and there in the
concerned State Legislative Assembly,
they should come and explain as to
why they are not in a position to
accept the recommendation of the
Chief Justice of India here or
the Chief Justice of the High
Court. That should be the ap-
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proach. Therefore, it is very im-
portant from the point of view of
appointments. The subordinate judi-
ciary personnel equally should be ap-
pointed by the High Courts or, under
the authority of the High Courts, by
the District Judges, as the case may
be, That system should be followed.
The executive should not have any
place. Here at page 79 of the Report,
it is stated:

“There is an insidious and calcu-
lated attempt on the part of the
executive to bring dowm the pres-
tige of the High Court Judges.”

It is favourably quoted here by the
Law Commission.

Then, again, at page 101, another
devastating reference is made to the
manner in which the system is operat-
ing. Here it is said:

“We have indeed in recent years
reached what was called ‘an
extreme position in the other direc-
tion’. Far from avoiding the pre-
cincts of the Government House,
Judges have come to treat invita-
tions from the Government House
as “commands”. Newspapers tell
us of Chief Justices and Judges
being “granted” interviews by
Ministers.”

Then, it goes on to say:

“We have been told of a High
Court Judge appointed to the
Supreme Court Bench being enter-
tained at a party by a private citi-
zen.”

and so on. These quotations oceur in
the Report of the Law Commission. I
should like to hear from the Home
Minister of the Government of India
as to how many Judges and would-be
Judges call on him. As far as my
State is concerned, Judges always go
to the Chief Minister. They telephone
the Chief Minister. It goes on like

I that—would-be judges, aspiring jud-

ges. These things go on. We hear lots
of stories, because some of them are
our friends. Sometimes we hear from
them. We have still touch with the
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Bar. Some friends are there. It goes
on. Now, that is something very bad.
Is it not a fact that when the Chiel
Justice made a recommendation for
the appointment of the Chief Justice
of the Calcutta High Court, here to
the Centre, the West Bengal Govern-
ment made another recommendation?
And the latter had fo be superseded
by the Chief Justice on the advice of
the Government of India or the Law
Minister or somebody. Such things
happen. Therefore, there is a lot of
patronage. These things go on. Why
should the Judges be so eager for

invitations? Why should they tiake
them as commands, granting inter-
views to the Judges? Such things
should never occur. Such things

Well, I do not wish to name
I have found some Judges in
house. I will not
But such things

occur,
them.
the Minister’s
name anybody here.
should not happen. And what s
more, the Law Commission, a very
respectable body, has put on record
the occurrence of such things.
Now the interference goes on.
‘Take the Karnal Murder Case,
a recent case. What is all this? Now
on interference a very severe stricture
has been passed by the judge against
the executive. Here is the judgment,
I do not wish to read it. Everybody
knows it, the judgment on what s
called the Karnal Triple Murder Case.
It is stated there how the executive
interferes with the administration of
justice. How do these things happen?
You may treat it as an individual
case, but you must go to the root of
the problem as to why such a sordid
thing should occur in the judicial
svstem of our country, why some
Minister interferes with the proceed-
ings of a case.

3 .M

Then again, in Uttar Pradesh in a
case Mr. Justice Mulla remarked in
his judgment:

“The police officers in this rase
went absolutely wild and tortured
the arrested persons in order to ex-
tract some information. The police
again and again come forward with
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the explanation that some injuries
were caused in thé course of arrest
but it is not difficult to reject this
fictitious story. In ninety cases sut
of hundred these injuries were caus-
ed by the investigating agency to
extort information, and they hide
under the garb of questioning them
in their effort to secure” etc. ete.

It is stated in another Allahabad

case:

“In assessing the statements of
the police witnesses one should al-
ways keep in mind whether the
investigation was done in an honest
manner or not.”

Further on it is said:

“These indicate that their zeal to
implicate an accused person has
exceeded the limits of their duty
and instead of investigation they
fabricate. In this case the wvclice
officer did not confine himself to his
duties as an investigating officer but
he procured evidence and fabricated
evidence.”

Sir, such remarks are there. You will
come across plenty, a plethora of
such observations in the judgments of
the High Courts and various other
courts, in which you find the most
disgraceful and disgusting story of
continued interference by the police
in judicial proceedings to the point
of torturing the accused persons.

SuarI P, N. SAPRU: I do not wish to
interrupt Mr. Bhupesh Gupta, but
how is that all relevant to the ques-
tion before us, the Report of the Law
Commission?

Sart BHUPESH GUPTA: The lLaw
Commission, you will find, has also
spoken on this subject, methods of
investigation and prosecution, and so
on, I am coming to that. Naturally
I cannot rise to such heights as to
make things clear to my learned
friend. In a humble way I shall try
to do my job.

Therefore, judges must not meet the
Home Minister. The police should not
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indulge in such activities, and the
judiciary must be kept absolutely free
from al] influence.

Here comes the question of separa-
tion not in mere law but in fact as
well. The High Court Judges must
not lobby the Chief Minister. The
recommendations of the Chief Justices
must not be flouted. I more or Jess
accept the recommendation on this
point of the Law Commission. Theur
approach is sound and healthy, and
the recommendation should be accept-
ed and implemented by the Govern-
ment. Patronage, political considera-
tions, communal considerations and
other things are galore in the appoint-
ment of judges, This is what is
stated by the Law Commission itself.
That should be looked into
properly and steps should be taken
for that.

Now, Mr, Deputy Chairman, about
the recommendations, I do not want
to say very much in regard to the
appointments. I make it very clear
that the whole system of appointment
must rest with the judiciary itself.
Don’t cal] it a department, Why
should the judiciary not be given the
power to look after itself in matters
of appointment, in matters of super-
vision, in matters of direction, in mat-
ters of promotion? These should not
be left in the hands of the Govern-
ment or the Ministry or a particular
Minister, because they open the flood-
gates of corrup.ion, nepotism, patro-
nage, and so on. These are going on
in our country today. Here I am
again fortified by the recommenda-
tion of the Law Commission. I am
not a lawyer that way but I like that:

“The entire control of the sub-
ordinate judiciary including the
District Judges must in the interests
of efficiency of the administration
of justice be vested in the High
Courts.”

This is what they say. Promotion alse
they mention, and it should be accep-
ted. There should not be any quali-
fication. There should not be any
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attempt to shirk the responsibility in
implementing this thing as speedily as
possible.

Then, Sir, I come to direct appoint-
ments. The point has been raised,
and I am in favour of direct appoint-
ment to the Supreme Court. I do not
know whether we should appoint a
judge at the age of 40 and allow him
to continue till 80, because some peo-
ple are fortunate enough to live long;
therefore, it is no good, no use say-
ing this thing. What is important is
that we must take talent from the
Bar itself to the Bench. They should
not always come from the High Court.
A proportion of the Supreme Court
Judges should also be directly recruit-
ed from the Bar. Good. I accept
and I endorse the recommendation of
the Law Commission in this matter.
Of course, for High Courts it is done.
But then the practice should be fol-
lowed for the Supreme Court as well.
In the District Court also that should
be done,

Now, Sir, about the salary of the
judges, recommendations have been
made for increasing their salary. 1
do not wish to go into this question,
but at the moment I would be averse
to giving any thought to the idea of
increasing the salary of the judges.
They should be happy with what they
are getting. They are good people,
they are eminent people, they are self
sacrificing people. When the country
is facing difficulties economically,
many people are not having an ade-
quate living, and I think the Rs.
4,000 or Rs. 3,500 or so shou'd satisfy
them for the present. I am opposed
to an increase of their salary. I am
in favour of giving them ampble
powers.

Now, Sir, the question of reappoint-
ments has also been dealt with. I do
not like that High Court Judges after
retirement should be appointed as
Governors. It is not good. It is an
inducement. Whether one falls a prey
to the inducement or not is a different
matter, but then society should not
place any inducement liable to cor-
rupt people. It should not be done.
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We can find Governors from other
people. We have our ideas of Gover-
nors, we need not go into this thing,
‘but certainly judges could be spared
from this privilege. They need not
be brought in. I do not like them
after retirement or even while in
service being appointed as Ambas-
sadors. I think in Mr., Chagla we
have lost a good Chief Justice. I do
not like that Mr. Chagla should have
gone to America as an Ambassador.
He wag a mighty figure on the Bench
with his accumulated experience and
learning. He should have been there.
I do not know why he was suddenly
shifted to America to act as an envoy.
Other people could be found for that
job because envoys you can easily

create. It is difficult to create judges,
especially judges of Mr. Chagla’s
calibre.

Then, Sir, about seniority. Normal-
ly seniority should be the basis of ap-
pointing the Chief Justice but in some
cases merit should also be taken
into account. If preponderant merit
is there, well, seniority should give
way to merit. But it should be so
handled that it does not look as if an
injustice is being committed to a
person who has put In long years of
service,

This is very important. Therefore,
here we must take a flexible attitude.
All India Cadre of judicial personnel,
T agree. Then the State’s autonomy
should not be interfered with. The
Centre should be interested in making
arrangements for their education and
for training them, After that deci-
sion, the State should come into the
picture and the State should have the
full autonomy. We would not like a
system to be super-imposed on the
State in the judicial field which im-
pinges on and which curtails their
State autonomy, So that is a wel-
come suggestion, but then it should
be subject to these limitations having
regard to the importance and signifi-
cance of the autonomy of the State.

The abolition of the jury system
has been suggested. I do not think
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we should hurry in this matter, It is
aimost made out as if the juries are
very bad. Well, you have the Nana-
vati case; I do not go into that again.
But many juries are good, If they
are bad, it is because of some other
reason. Let us tidy up matters else-
where. Then we shall discuss it. It
has also its good side, In England it
fhas a positive aspect. In our coun-
wry’s set-up, it has a negative aspect.
Let us go into this question and see
that the positive aspect comes into
operation and the negative element is
transformed into the positive element
mn order to retain the system for the
present.

want legal aid to
I entirely endorse the

They say it is the
obligation of the State to pro-
vide legal aid to the poor people.
Very courageously the Law Commis-
sion has put forward that suggestion.
I congratulate the Law Commission
for this courageous statement and I
would call upon the Government to
mmplement it. Court fees should be
reduced., It is our fundamental right
to go to the court, We should not be
inhibited by the heavy court fees.
This question has to be gone into. In
any case, the Law Commission has
said that the court fee should not
exceed the cost of administration of
justice. Anyway, in most cases, I
should like it to be less.

Again, 1
be given.
suggestion.

I would like to make one or two
points about discrimination and I will
finish my speech, I pointed out in
this House before now two defeated
Congress candidates were favoured, I
have nothing personal against them,
They are good people. I am quite
clear. Both of them were defeated by
us in Calcutta censtituencies in
Assembly elections. One is a member
of the Bengal Provincial Congress
Committee. I know him; we lived
in England together—he is a good
man and a good judge as well-——and
another. Mr, Debabrata Mukherjee of
Bhowanipore, is also a good man, I
have nothing to say against them.
But they are two defeated candidates.
One P.C.C. executive member was
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made judge of the High Court.
Then Mr. S.P. Sen was not includ-
ed, not made a judge, district
judge. Why? . Because the police
report was adverse against him. In
the charge-sheet that we submitted
to the President, we pointed out these
discriminations. Government in their
reply have given a fantastic answer
to this, Now this is an adverse police
report, Against others, Sankar Mitter
and others, there were not adverse
police reports, It means that police
reports were called for. Belonging
to the Congress Party—that does not
make adverse police report—and for
belonging to the Students Federation
before partition as Mr. S. P. Sen—an
eminent lawyer of the Alipore Bar—
did, well, get an adverse police report.
It is discrimination. Such things are
going on. Now, I would like here to
know from the Law Minister as to
what they are going to do. I do not
know. Changes happen because exe-
cutive interference comes, political
considerations come, Talent, merit,
courage, vision, devotion, all these
things are given the go-by.

Then, Sir, about the ministerial
staff of the judiciary, I would say a
few words., Their position should be
improved. They are very ill-paid.
We always talk about their taking
little bribes and so on and catch hold
of these people, persecute them, harass
them and make a lot of noise about
them. I know that some people are
liable to commit such offences, but a
majority of them are good. All of
them are so ill-paid that they do not
know how to make their both ends
meet. That must be borne in mind.
Similarly about the munsiffs and
others of the lower level. Their posi-
tion should also be improved.

Bar Council. Yes. All India Bar
Council, But make it an Indian Bar
Council. The hideous distinction bet-
ween an Indian-educated lawyer and
the so-called barrister should disap-
pear here and now. It exists in Cal-
cutta. I feel ashamed. I was called
in England to the so-called English
Bar., But when I think that there
does exist a difference between those
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who are called to the Knglish Bar
and those who are called to the Indian
Bar, well, I feel ashamed of the state
of affairs. I am making certain obser-
vations. Sir, I hope that these will be
gone into by the Ministry and I only
emphasise that the executive—the
Home Minister amd the Chief Minis-
ter above all—must lay their hands
off the judiciary, let them leave the
judiciary alone, and in getting all
those judges—and at the ministerial
level leave it to some competent
minister; they should .not interfere.

v

There are a lot of.. things which
have got to be improved and impro-
ved through consistent, systematic
and courageous efforts.

Surt J. N. KAUSHAL - {Punjab):
Mr. Deputy Chairman, Sir, the tre-
mendous labour which the members
of the Law Commission have brought
to bear on the report which they have
submitted to the House deserves com-
mendation. The problem which was
entrusted to them is of a very com-
plex nature and the first term of refe-
rence was that they should find out
whether the present system of admi-
nistration of justice should be allow-
ed to continue, or some other system
should be evolved, or if the present
system is allowed to continue, whe-
ther some improvements should be
brought in it. Well, when I look at
the problem. I feel that the present
system of administration of justice
requires some very drastic changes.
Well, T do not know, and I am not
qualified enough to suggest an alter-
native system. But I do feel that the
present system is not giving that satis-
faction to the ordinary litigant which
it ought to, and we, Members of Par-
liament, have to find out whether we
can think of any other system, Well
with great respect, 1 submit that al-
though the present system probably
does not suit the genius of our coun-
try, it seems that we have now gone
too far to get away from this system.
But I do feel that this system can be
so drastically amended that that satis-
faction comes to the people which is
their due.
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Well, the main grievances of the
people are two. Number 1 is that the
system is very expeusive, and No &
is that there is a lot of delay in the
settlement of their disputes. Now,
can I ask the House as to what the
Law Commission has suggested 1o
make the system fess expensive?
Well, 1 do not know as to what those
recommendations are which will
soctety was brought into existence
I, for my part, feel that the organisea
soclety was brought into existence
for one main purpose and that pur-
pose was that people should not set-
tle their disputes among themselves,
the society would settie their disputes
This was one of the fundamential ob-
jects with which the organised society
was formed and thal 1s why Lhe sys
tem of law courts was introduced
But for settling the disputes of the
people, why should the State insist
on charging them before they embark
on the task of settling their disputes?
A man comes to the law court and
says, “I am aggrieved in the sense
that some trespassers came into my
house and threw me out of possession
of my house, I waunt jou to help me
to get possession of the house”

Well, the judge asks him “What is
the worth of your house?” He says,
“Sir, it is worth Rs. 40,000.” “Then
bring a court fee of Rs. 3,000”, says
the court. Well, the man looks askance
as to why ‘T’ shall bring Rs. 3,000 for
getting redress of ‘my’ grievance and
‘I'" also do not find any adequate
reason for it except the reason wiich
has been given by all people to whom
‘I’ have had occasion ro talk to—as to
wherefrom to find the money. Well,
my submission to the House is: This
is an absolutely irrelevant considera-
tion. If once we accept that we
should not charge from a person for
giving his justice, then, as we are
finding money now for a hundred and
one other things, as we are finding
money now for our Five Year Plais,
we should find money from the tax-
payer for this purpose also. But let
not an individual litigant who comes
o a court of law be at once asked
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to pay before the law courts embark
on settling his disputes. My subius-
sion theretore to the House is that
justice should be iree. Whether the
country can bear the burden or not
is a matter which may be separately
investigated. But on that matter I
think nobody can dispute this pro-
position that we should not charge
our citizen for dispensing justice to
him,

Surt AKBAR ALI KHAN: Then
how will you stop frivolous litigation?

Sur1 J. N, KAUSHAL: I shall meet
that question. 1 am practising at law
and I know even your charging these
court fees does not preveat ifrivoious
Litigation. On the other hand, I know
of people wno, when once they start
litigation, will go into compleie ruina-
tion before they stop. Honest lawyers
may go on advis.ng them, “There is
nothung to be gained on appeal; do
not go 1n appeal.” But they do not
bother to usten. They say, “There
are a hundred and one ways of
winning our appeal. We should try
our luck there.” And they go to tne
highest court of the land. I tell you:
Therefore this frivolous litigation will
not stop, and the argument that it will
stop does not appeal to me at all. Any
person, any citizen of the Republic,
who feels that he has a grievance
comes to a court of law. And his
grievance has got to be redressed.
That is the fundamental principle for
which law courts were brought into
existence and if they were not based
on that principle, we must see to it,
and that should be our primary func-
tion, namely that we must dispense
justice without charging from the
litigant. That is my submission. And
I gave that evidence before the Law
Commission. The Law Commisston
also asked me the same question:
Wherefrom to find the money? I said,
“That is not your head-ache; that is
the head-ache of the Parliament.
Whether they find the finance or not it
should be your recommendation that
justice should be free” But I am
afraid the Law Commission in therr
wisdom have not chosen to give that
recommendation.
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Well, then the other submission
which I have to make to the House
is this. We have five appeals given
to a litigant—a Sub-Judge’s Court, a
District Judge’s Court, a Single Bench
of the High Court, the Letters Patent
Bench and then the Supreme Court.
Well, I do not know, but my experi-
ence at the Bar shows that it is not
at all necessary to give so many
appeals. As I have been looking at
justice, I really do not know what real
justice is. I have not been able to
find what justice is. The only deflni-
tion which has come to me out of my
experience is this: Justice is nat
which js administered by the highest
court. That is all. Nobody knows
whether the decision of the highest
court is right or wrong, because 1
can vouchsate today that if we had a
right of appeal against the Supreme
Court, I am quite sure that at least
some of their judgments will be upset
—1t may be large; it may be small
But then the point is that if even 20
per cent of their judgments are upser,
there is a margin of error even at the
highest court, Now when somebody
losing from the Supreme Court comes
to us and says, “What shall I do now?
I am not satisfied; this judgment is
not right.”, we tell bam, “Now go and
rest 1n peace.” Thus many
losing from the highest court of the
land are not satisfied. Therefore
this is happening. One day, when
I was arguing a revision petition, I
was crying hoarse in the High Court
that justice had not been done to my
client. And I was told by the Hon’ble
Judge that justice was on the other
side whom you do not allow to -est,
having won from the highest court of
appeal. “Why are you bothering us
on the revision s de?” I at once thought
that there was great justification for
the remark. Therefore justice is

that which is given by the highest
court. Therefore. if once we accept
this theory, then why not re-

duce the number of appeals, why not
reduce the number of courts and thus
save these unfortunate litigant people
from their own follies? They will never
keen at home unless they lose from the
highest court. Therefore the highest
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court should stop at a particular level.
1t is a very serious matter for the
consideration of the House as to
wnere we should say, “Stop here; no
further.” Well, I give my own sugges-
tion and it is this. We give an inde-
pendent person to an ordinary litigant
and tell hum, “Look here. You have
a grievance and here 1s an indepen-
dent judge who will decide your
grievance.” Then the judge decides
the case. But then the aggrieved man
may still say, “I am not satisfied. l'his
judge has not given me even-handed
justice.” We will say in such cases,
“All right; we will give you an
appeal court, but now you will pay
something for the appeal” If he is
not prepared to pay for this appeal,
then he should be happy that his dis-
pute was decided by an eminent inde-
pendent person. But he says, “I am
not happy.” Then, in order to dis-
courage an appeal, my vlew again is
this: You should give him one might
of appeal only and now begin to
charge him—not charge hum for giv-
ing justice, but charge him to dis-
courage him from geing further.
Otherwise one should have the satis-
faction of having his matter decided
by an eminent independent person
and there rest contented. We should
charge him for going on appeal, and
that too only once and no further.
Now the impression gained by a liti-
gant is, whether justice takes place or
injustice takes place, that justice will
only be done to him when somebody
will tell him that he has lost from the
highest court. Therefore my very
respectful submission to the House is
that we must think seriously in that
direction. namely one court, one ap-
peal and no further appeals. And 1
would also submit, Mr. Deputy Chair-
man. that there should be no revision
petition. no power of superintendence
to the High Courts and no special
petitions to the Supreme Court. Why
am I saying so? It is because there
are eminent lawyers who hold the
view that the supervisory jurisdiction
of the High Courts is the real panacea
for doing justice between people. Wall.
my experience at the Bar is different
and I do feel that many of my lawyers
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friends will share that experience that
these revisions and these writs and
these other powers of superintendence
of the High Courts, weil, they come
to the rescue of the litigants in a very
very small number of cases. If we
file a hundred cases in the High Court
on the revision gide, I do not know
whether one succeeds out of that one
hundred. Why then give that juris-
diction to the High Court and make
that poor litigant suffer? If I advise a
litigant not to go In revision, he will
not listen to my sound advice. He
will be tempted to go to some other
lawyer in the hope that something
good would happen to him. And he
will at once go to the High Court.
Therefore my very respectful submis-
sion to the House is that something
has got to be done in this direction.
Tinkering here and there will not
cure the malady and it is not for that
that the Law Commission was ap-
pointed. Therefgre do not give the
right of revision; do not give the
powers of superintendence and do
not give these gpecial leave petitions
to the Supreme Court because these
special leave petitions have no barrier,
You can go to the Supreme Court
even with a case worth one rupee; the
discretfon “is unfettered, but we all
know that the Supreme Court exer-
cises it in a very few casés. But in
order to try their luck the litigants
go. There is that element of luck and
every litigant wants to try it. When
somebody thinks of going to the
Supreme Court we tell him, “It is not
to any good; your house will be sold.”
But he says, “It does not matter, My
prestige is involved.” And every
litigant, whether he is a liar, or is a
truthful person and has a good case,
thinks that his prestige s involved,
and he says, “What will people think
of me at my place? I have not
exhausted all my remedies. There-
fore it does not matter. l.et my house
go, but let me try my luck at the
Supreme Court.” This is one aspext
of the matter. Unfortunately, among
us also, among the lawyers also, all
do not give their opnions very
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! honestly about their clients’ cases

That is their profession; they also have
to live by their profession. Sometimes
even though they feel that probably
the case is not very good, they think
that there is one per cent chance of
winning the case and thus satisfy
their clients’ wishes. And they get
their fees also for that. Therefore,
my submission is that, when we as
Members of Parliament sit on this
matter, we must go to the
fundamentals of the problem
and the fundamentals of the pro-
blem are: Reduce the number of
courts, reduce the remedies and let’
the final remedy rest somewhere.
Now somebody was telling me that
I was suggesting some very drastic
things and that people will not get
justice. And my answer again is:
Are we really getting justice even in
the present set-up of courts? Can
anybody say with a clear conscience
that what the law courts are dispens-
ing is almost always real justice?
Law courts are hedged round by so
many considerations. Sometimes a
technicality prevails. Then sometimes
it is paper justice which is adminis-
tered. Therefore my submission is
that justice is only that which is ad-
ministered by the highest court. That
is the burden of the song,

Now connected with this I want
to bring to the notice of the House
that the present system of adminis-

tration of justice has introduced
appalling perjury in the courts of
law. Nobody can challenge this

statement of mine, that the number
of false witnesses which appear in
our law courts is really appalling.
And why has that come about? Law
courts administer a special type of
justice. Law courts administer what-
ever comes before them appearing on

records. Well they have got to ad-
minister justice according to  that.
And therefore everybody knows—if

I can get hold of a few perjured
witnesses, if I can show to the court
independent witnesses who have no
connection with me, who have no
enmity with the other side also, well,
then the courts will surely believe
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their evidence. But then nobody
knows that their palms have been
greased, and the courts will believe
testimony.

Normally they have no axe to grind.
Are we going to stop this perjury
which is prevailing? I want to share
my experience with others. I do not
know whether that is the experience
of the other members of the Bar or
not People have started saying,
*“Kindly tell the truth here; you are
not standing in a court of law now.”
That is the amount of respect which
we owe to fruth and the oath on
which the entire administration of
Justice is based. People are not
afraid of telling the truth out of
court, but in the court they say, they
need not tell the truth there. In the
court we tell what suits us. So, my
submission is, either the present sys-
tem is not suited to our genius or
something drastic has to be done,
Can’t we get away from this - per-
jured type of evidence, can’t we get
away from all the technicalities which
surround the present system? I sug-
gest that the best way is to reduce
the machinery, to reduce the number
of courts and to reduce the number of
appeals so that people may sit at
home after being harassed at two
courts or three courts.

Sur1 J. S. BISHT (Uttar Pradesh):
That is the question. Will they sit at
home or will they take the law into
their own hands?

SHrr J. N. KAUSHAL: It is being
taken even now. This system is not
giving that satisfaction which my
hon, friend, Mr. Bisht expects. My
view is that in the present system
there may be a number of ills which
may be responsible for this. But pro-
bably the ills are so many that you
cannot control them. So, the only
other remedy is to curtail the dura-
tion of litigation. That is the way to
solace for the people,

The other point on which I wish to
concentrate is this. When I ask for
the reduction of the number of courts
and number of appeals, my suggestion
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is, change the method of selection ot

Judges. If we have a good, indepen-
dent judiciary I assure you people
will be satisfied with one appeal.

People are not satisfied because they
know that they are not getting pro-
per justice. Therefore, on that mat-
ter my submission to the House is
that the Law Commission has made
very valuable recommendations with
regard to the appointment to judicial
offices.

Connected with this question is a
very important matter which is in
our hands and for which we never
needed any recommendation of the
Law Commission and which I wish to
bring to the notice of the House,
namely, the separation of the judi-
ciary from the executive. I do not
know why it has been put in the
Duirective Principles of the Constitu-
tion. Why should there be a consti-
tutional provision for it, I do not
know. Whenever we take this matter
to the State Governments, they say
they cannot run their administration
with separation of judiciary from the
executive. This is a complete
negation of democracy. If somebody
were to say that they can run the
administration only if the law courts
were under their thumb, it is a com-
plete negation of democracy. Demo-
cracy pre-supposes that law courts
are entirely free from the influence of
the executive, and law courts can be
free from that influence only if the
Judges do not have to look to the
executive either for appointments or
for promotion. I do not know why
you are leaving this question to the
States. Ten years have passed and
only four States have effected sepa-
ration of judiciary from the execu-
tive. Other States are not prepared
to do it. Why is the Central Gov-
ernment sitting silent over the mat-
ter? Why does not the Parliament
bring forward a Bill at once that
henceforward there will be complete
separation of judiciary from the exe-
cutive. It is our job. When we have
accepted it in our Directive Princi-
ples, we should not lose a day to
bring about this reform.
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Another point which I wish to
bring to the notice of the House—
and which has been the subject of
discussion everywhere, in the press,
on the floor of the other House and
here also—is the question of appoint-
ment of Judges to the High Courts.
1 must say that the Law Commission
has made a sweeping oovservation in
saying that these appcintments are

made on considerations other than
merit. It is unfortunate that this
impression has gone round some-

where, But I can say with all confi-
dence that in the appomtment of the
High Court Judges there may be a
deviation here or there, but by and
large .he appointment of Judges is
made on merit. There may be a
deviation here or there but if there
is even one deviation, the faith of
the people is shaken. We should,
therefore, try to find out a way so
that there may not be even one
deviation from merit in matters of
appointment. But, then as everybody
says, merit is a relative term; nobody
can define it. After all, somebody
has 1u make the selection. I feel X
is very efficient. But another man
feels that X is so so. Therefore, what
really is required of us today is—and
that is a very great thing and it is
known to everybody-—that not only
just.ce should be done but it should
seem that justice is being done. That
is the only thing that we can take
care of, It should seemm to the peo-
ple that justice is being done.

Sir, what is that something which
the people feel? Peoplc fee] that the
executive does not woerk  properly.
It is the judiciary that works proper-
ly. That feeling is still there, We
should respect such a feeling. Let
the Chief Justice of the State and the
Chief Justice of India make the ap-
pointment, Why should there be a
hand of the executive in the appoint-
ment of High Court Judges? What is
the meaning of it? If the Chief Justire
of a State does not krnow his subor-
dinate judiciary or the members of
the Bar, then it is a misfortune. But
we cannot avoid it. T assure you that,
if the Chief Justice makes an ap-
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pointment, people are always happy.
They are sure that no other consi-
deration has weighed with the High
Court—at least no poiitical considera-
tion, no extraneous consideration
weighs with Judges. Therefore, if
Judges make mis.akes, people do not
impute motives to them. But when
the executive makes mistakes people
at once impute motives. They say,
“Here is the man who has some poli-
tical relation. Here is the man who
belongs to a particular community.
Here is the man whom the Chief
Minister could not afford to annoy.”
Therefore, my submission to the
House is, let the Chief Minister have
no hand in the appointment of
Judges. This is what the recom-
mendation of the Law Commission is.
I feel it is a very healthy recommen-
dation. Therefore, if we are very
sure that the High Court Judges are
men of sterling worth and their ap-
pointments are properly made, peo-
ple will have more confidence. It
will instil confidence in the subor-
dinate judiciary and make the subor-
dinate judiciary entirely independent
of the executive. We will have a
hierarchy of officers about whom
everybody feels that they have not to
look to the executive.

Connected with this is another
allied matter which I, with very
great respect, want to place before
the House. Sir, reference has been
made on this floor on more than one
occasion that Judges after their ap-
pointment should be clearly told that
this 15 the end of their career. This
is very important. Once a person is
made a Judge of the High Court, it
should be made absolutely clear to
him by the Constitution that he will
not get any other favour from the
Executive, Why I say so is this. 1T
do not say that we do not have eminent
Judges of the High Court. To instil
confidence in the public mind that
Judges of the High Court are not
under the influence of the Executive,
we have to bring about this conven-
tion, rather a statu‘ory sanction that
once a Judge is appointed, he will not
bother to go to the door of the exe-
cutive because he knows that the
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executive has no further favour to
give him. Everybody knows that
unfortuna‘ely some appointments
have been made—some Ambassadors,
Governors, some Commissions or
some Tribunals. If that is there,
people will always feel that these
High Court Judges still look to the
Chief Minister of the State. They
still look to the Home Minister in the
Centre. Even after their retirement,
they look to something which the
executive can give them. Sir, my
submission is that all these things are
very essential to give that unshaken
faith in the independence of the judi-
ciary which is the only sheet-anchor
of judicial administration. That is
my respectful submission to the
House.

Now, I will touch on only one sub-
ject. For considering the full Report
of the Law Commission, we should
have full one month. We cannot
consider the Report of the Law Com-
miss‘on in five or fen hours, Sir, the
Report of the Law Commission is an
important matter which vitally con-
cerns the nation and only the
Government knows best why this
Report is being discussed in about
five hours’ time. This should have
been first discussed item by item,
thread by thread, and then decisions
taken. The last point which I want-
ed to submit is this.

It is connected with my previous
submission. I say: Reduce the num-
ber of courts, reduce the number of
appeals. In the same connection I
again say one thing. The majority of
the disputes which are taken to the

courts of law are petty in their
nature. They are petty in the sense
that they are cases where 10 bigas

of land are involved or a small house
is involved or a passage is involved
or a wall is involved or somebody’s
sprout is involved. These are petty
matters. Why cannot these petty
matters be decided by our own
people? Why should they come to
the courts of law? By our own
people, I mean our panchayats.
Somebody will say that these pan-
chayats are doing havoc. I do not
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subscribe to that view. Havoc is
done by everybody but the only
question is that you are saving those
poor litigants from that misery which
is in store for them once they em-
bark on litigation and I assure you
that if panchayats are not doing pro-
per justice to-day, they will begin
to do it from tomorrow and that
seems to be still our ideal today
Whenever two persons fight, what do
we say? We say: ‘Appoint an arbi-
trator’.

“goY % a9 §5 oY 9, A g
gaer %< g 5w an”

1 tell you that the panches deliver
better justice in the sense that before
them perjured evidence does not
come, because they sit there where
the thing has happened. They know
everything. Nobody would come
there and will give all types of
evidence. Again my old theme
comes, Over and above the head of
these panches, let there be no court
of appeal or court of revision,
because these are petty disputes and
you have entrusted them to your
fellow countrymen. As people say
‘The jury administering justice’, this
is another type of jury. You say
that these petty disputes will be
decided by the panches and there
would be no further appeal to the
Deputy Commissioner or the District
Magistrate. Once this is  known.
they will think twice before giving a
wrong decision. Now they know
their position and so they think ‘Why
not please the man because the dis-
pute will go to a court of law and
they will acquit the fellow?’ So they
do not feel the responsibility of
administering justice. Once you tell
them that the decision of the panches
is going to be final, they will improve,
I will again say thiz. I have great
faith sometimes in these illiterate
people. They have still the fear of
God. Sometimes the present educa-
tion has eliminated that fear and we
feel, ‘It does not matter and wn
may do anything’ but these people
whom we are still having, have that
faith in God and they will feel ‘We
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will not do anything wrong. We
have been asked to sit on the seat of
justice and so we must deliver pro-
per justice! So I say that very
serious consideration will be needed
as to how much percentage of litiga-
tion should be taken away from the
purview of the courts of law and
entrusted to the panchayats. Again
will come the question of from where
the panchayats should come in or
whether they should be by selection
or by nomination or by election. But
those are matters of detail, but are
we agreeable to this principle that
the majority of the disputes which I
say are petty in nature, should not
be allowed to come to the courts of
law and that they shculd be finally
settled there?

Then with your permission only
one more topic I will touch. A very
serious question has been debated so
many times as to whether the retir-
ing age of the Judges should be
raised or whether there should be no
retiring age at all. Again I say that
it is a matter on which opinions will
always differ. But those countries
which ensure the independence of
the judiciary do lay down such
conditions of service for their judges
where the Judges always feel ‘Once
I am appointed a Judge, I will die
as a Judge’. I am told—I do not
know and some other friends more
acquainted with it will say—that
there is no retiring age for judges in
the United Kingdom.

Serr J. S. BISHT: It is 80 now.

SHrr J. N. KAUSHAL: We can
imagine it but then I was told that
it was like this that there was no
retiring age for judges. The judges
only imposed an age limit by them-
selves.

Sarr P. N. SAPRU: You are right.

Surr J. N. KAUSHAL: Therefore
my submission is that this is a
matter which would need very
serious consideration of the Govern-
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ment. The Judges should know
this: ‘Once I am a judge, I am
always a judge and I will not retire
so long as I am fit to work.” Of
course if they are not fit, they would
themselves put a limit on them-
selves. Therefore if you want your
administration of justice to be
absolutely independent and fearless,
you have to think in that direction
also. I may be one of those
who feel that we should select good
men. Let there be no hitch on that.
Bring in the best talents from the
country but once you bring them,
tell them this: ‘So long as you are
fit <0 work, you will work as judges.
Do not go to the Chief Minister or
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bother about what the Government
feels. The Constitution 1is at your
back. You are irremovable. The

Parliament is at your back. There-
fore do not be afraid of anybody.
My submission is that these are the
only things which actually ensure the
independence of judiciary.

Sarr P. N. SAPRU: Mr. Deputv
Chairman, I would like first of all to
say that it is a very difficult thing to
discuss a report of this magnitude in
a 15, 20 or 25 minute speech. Let
me first of all say that in my opinion
the report has the negative merit of
having supported the present system
of judicial administration. Nothing,
as I read the report, seems, in their
opinion, to be radically wrong with
the system. The machinery requires

oiling here and there but intrinsi-
cally it is sound., I share that
view. I said ‘negative’ because

though I agree with the main conclu-
sions of the report, I find that there
is nothing, from a juristic point of
view, of considerable merit in it. It
is a very long document. It tells the
judges what to do and what not to
do, whether o accept an invitation
or nof to accept an invitation. It
goes into all these minute details. It
prescribes a code of behaviouf for
them but from a juristic point of
view, I do not think that the report
can be regarded as a monumental
document, notwithstanding its length.
I will give one concrete case. It has
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not applied its mind, for instance, to
the question whether in a Welfare
State or in a society moving towards
democratic socialism, it is proper for
the jurisdiction of courts in civil and
revenue matters to be decided by
their pecuniary value. The emphasis
so far as jurisdiction is concerned, is
on the valuation of the suit. The
emphasis is not on any other condi-
tion and I think it was expected of
these eminent jurists that they would
apply their mind to this problem also.
I do not know whether there is any
pecuniary limit for appeals to the
Court of Appeal, or to the House of
Lords. The way those countries
look at the question is: ‘Is there a
substantial question of law which is
being raised in this appeal?” This is
a point of view which seems fo have
escaped the attention of the Commis-
sion altogether.

I may point out another aspect

from which I think our system of
appeals is unjust to the poor man.
So far as second appeals are con-

cerned, they may be of the value of
Rs. 10,000, in some places. So far as
second appeals are concerned, the High

Court cannot interfere with find-
ings of facts. The findings of facts
wre recorded by a single District

Zourt or Civil and Sessions Court
Judge. These District Court Judges
ar Civil and Sessions Court Judges
are not in every case superior in
ralibre to the men on whom they are
iitting in judgment. I used to note
n the old days howlers made by in-
xperienced officers of the civil ser-
ice, a civil service which this Re-
ort seeks to revive in a new form.
know of howlers that these inex-
srienced District Judges of the
Z.S. used to make and the High
nurt could do nothing, even though
knew that the findings were
solutely incorrect, because in law
’3se findings were binding upon
So far as the richer litigant
concerned, he is at an advantage.
has the right of appeal automati- |

ly, if the suit is valued over |

{

10,000, In that case he gets a
it of appeal to the High Court.
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And if the valuation of the suit or

. appeal is above Rs. 20,000 he geis a

right of appeal automatically to
Supreme Court, if the High Court
reverses the decree of the lower
court. Nothing could be more un-
fair than this arrangement which is
part of our judicial system, and it is
amazing that men who have spent
their whole time in the study and
practice of law have not cared to
even notice this discrimination which
is inconsistent with demacratic theory

the

and with the socialist professions of
our country.

The Rankin Committee ie. the
Civil Justice Committee had sug-
gested that appeals should be dis-
posed of up to the wvaluation of
Rs. 5,000 or so, by a Bench of two

District Judges or Civil and Sessions
Judges. Now, even that safeguard
the Commission have completely
ignored. They did not even take
notice of what is good in that Report.
Give me the Rankin Committee
Reports or recommendations and I
venture to say that in a week’s time,
I shall be able to produce a report
like the one which the Law Commis~
sion has produced, because they have
made no suggestions which would
simplify procedure. They have made
no suggestions which would im.
prove or speed up justice, They have
dealt in vague generalisations and
they take without acknowledgment
parts of the Rankin Commitiee's
recommendations and put them forth
before the world as words of wisdom
from men of very great eminence in
the world of law.

Then, Mr. Deputy Chairman, I
would like to say something about
what they have said about the
Supreme Court. They have spoken
of the Supreme Court in a manner
so as to suggest that the standard of
the Supreme Court has gone down.
Probably they are right. I will not
dispute that proposition, though I
rather regret that it was put in that
blunt form by these Commissioners.
It is quite obvious that the standard
of the Supreme Court is not the
standard of the Judicial Committee of
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the Privv Council. that it is not the
standard of the Court of Appeal. not
the standard of the House of Lords.
not the standard of the Subpreme
Court of America. But they sav that
the standard has gone down b:cause
some Judges had been appointed
under executive presgsure. on com-
munal and regional grounds. I know
from hearsav the history of almost
every appointmont. But let me just
analvse this matter = little. It is not
suggesied I think—he will be a bold
man who suggests that——that the non.
communal Judges are giants and the
so-called communal Judges are pig-
mies. The fact of the matter is that
we have no Lord Mansfields, no Lord
Wrights, no Mr. Justice Holmes.
among the Judges of the Supreme
Court. The difference between the so-
called communal Judges, or Judges
appointed on communal and regional
basis and the Judges not appointed
on that basis, is the difference het-
ween tweedledum and tweedledee.
They say that the Supreme Court
Judge must be superior to the High
Court Judge. Well, so he should.
But I venture to think that you will
find today judgments of High Court
Full Benches—and I think that is a
fair comparison—compare very fav.
ourably with Full Bench judgments
of the Supreme Court. Now, assum-
ing that there has been a lowering
in the standard: of the Supreme
Court, who is responsible for that?
They say and this is what they have
been led to believe from the evid.
ence produced hefore them that the
responsibility rests exclusively with
the executive Government. May I
ask in all humility what these highly
paid and much advertised Chief
Justices were doing? Could they not
stand out? Had they not the courage
or the conviction to say, “Well, this
is an impossible appointment. I do
not agree. Ycu can do anything you
like. Here is my dissent or here is
my resignation.”” Why was there this
weakness on their part and why
then do thev take shelter behind
the plea thai the executive is res-
ponsible for this? They cannot escape
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discredit for the weakness that they
displayed—if this is the correct state
of things—in dealing with the execu-
tive,

I think, Sir, that Supreme Court
Judges should be appointed on merit
and merit alone and I think there is
enough talent in the legal profes-
sion, in our Benches, if you will look
carefully all over the country, to pro-
vide good material for our Supreme
Court Judges. 1 see no reason why
the posts of Supreme Court Judges
should be the monopoly of about-to-
retire High Court Judges or Judges
who are in high favour with the
Chief Justices of our various Courts.
I think, Sir, that we should have a
wider field of recruitment. We should
look to the Bars for our recruitment
and I venture to suggest in all humi-
lity that there are men today in our
courts of about fifty or o, who, if
given fifteen years in the Supreme
Court Banch, will do very well and
they will make good Judges and they
will be able to give, in suitable cases,
a new direction to legal thought.

4 pM.

So far as competence is concerned
even our District Judges are competent
but you want something more than
mere competence in a Supreme Court
Judge and I think the Bar is the pro-
per place for securing Supreme
Court Judges.

Then. Sir, there is the guestion of
age, pension, leave and all that. Sc¢
far as age is concerned, they say tha
the age should remain at 65. It
Britain, America and in other demo
cratic countries, there is no retirin
age limit. A commission which ws
appointed some time back had sw
gested that there should be a retirir
age and that it should be 72 but
Bill has been introduced recent
in the House of Commons fixi
the retiring age of Judges at '
When Lord Goddard retired
the age of 81 or 82. he v
asked as to why he did not ref
earlier and he said, “Well, T did
work of three Judges”. That is o
true. I am for raising the age li
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"and I would not mind the age being
raised to even 70 in the case of
Supreme Court and High Court
Judges but if you do not want to raise
"it up to 70, let it at least be 65 for
High Court Judges. I am, how-
ever, definitely of the view that
the Supreme Court Judges after
retirement should not look for
any executive favours. You may
ask a Judge to preside over a Com-
mission; that is a different matter but
he must not be given a job and he
must not be equated with Secretariat
officials. I think that Governorship
and things like that are not really
things which should attract a Supreme
Court Judge. You can preserve the

independence of the judiciary only
by creating psychological conditions
for that independence. Indepen-

dence cannot flourish in a vacuum.

Passing on from the Supreme Court
to the High Courts, I would like tn
say that there is a conflict of . testi-
mony on this point between the Home
Minister and the Law Commission.
The Home Minister, if I am right,
said in the other place that there had
been interference only in one case
with the recommendations " of the
Chief Justice while the Law Com-
mission thinks that there has been
interference on many more occasions
than one and that, in any case, the
Chief Ministers had been free so far

as interference was concerned. The
Commission has said that the Chief
Ministers often had their own list.
The Commission has suggested that

the Constitution should be amended
so as to provide for the concurrence
of  the Chief Justice of India. I am
rather amazed dt the suggestion that
the Constitution should be amended
to provide for the concurrence of the
Chief Justice of India. Appointment,
constitutionally speaking, is an exe-
cutive matter and for appointments
the executive is in the ultimate sense
responsible to Parliament. The Home
Minister or the Prime Minister, who-
ever is responsible for the appoint-
ment, cannot, therefore, say that the
Chief Justice had done it and that he
cannot be made
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control. The correct position in this
matter should be that the highest im- .
portance and the highest weight ’
should be attached to the recommen-
dation of the Chief Justice of the
Court concerned particularly if it is
backed by the opinion of the Court
and normally, except for some reason
known to the Ministry and communi- -
cgted to the Chief Justice, therd should
be no interference with the recom-
mendation of the Chief Justice. 1
think. Sir, that the system which
allows separate lists to be sent by the
Chief Ministers and the Chief Justice
should go and I agree with the Law
Commission in regard to this matter.

’

¢

i want to say one or two words
about the position of the Chief Justice
of the Supreme Court and the Chief
Justice of a High Court.- The view
was put forward that the senior-most -
Judge should automatically become
the Chiet Justice. Well, Sir, T read
the other day a fascinating article on
appointments in England to the

higher judiciary, in the “American
Judicature Reyiew”, The British
and the American view is that

the Chief Justice need not be the

senior-most Judge. In fact, Lord
Chief Justice Parker who was
appointed recently was a  compara-

tively junior Judge. You want a
Chief Justice to be something more
than a mere lawyer. You want in a
Chief Justice the ability not of an
administrator as they say but of a
constructive statesman, as Mr. Justice
Douglas would put it. I would,
therefore, say that you should recruit
vour Chief Justice, if necessary, from
outside the cadre of your Benches. In
England, the tradition which has just
been broken is that the Attorney-
General is given the first option or the
first refusal. I do not see why we
should not follow some such practice
here in our country. I do not see
any reason why we should not in-
vite some eminent Chief Justice, men
like Mr. Justice Chagla or Mr. Jus-
tice Rajamannar or some eminent
lawyer with experience of public life
to preside over the.Supreme Court.

.
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I think you want from time to time
fresh blood in the Supreme Court and
I would say the same thing about the
High Courts also. I do not think that
seniority should be the sole determin-
ing factor so far as appointments to
Chief Justiceships are concerned,

Then I would like to refer to the
problem of arrears in our superior
courts. It is a baffiing problem. To
emphasise that, they give us some
figures about the arrears in various
courts, and their solution is
to add to the strength of the Benches.
Of course, they display their supeérior
wisdom by saying that some Judges
are slow, others are fast and all that
sort of thing but the fact is
without adequate personnel work in
our courts cannot he done.
types of litigation have sprung up
and it would be a misfortune for this
‘country if as was suggested in an
otherwise admirable speech by Mr.
Kaushal, the writ jurisdiction of the
courts was done away with, I have
found that writ jurisdiction most
helptful; it keeps the executive under
control and that' jurisdiction is vital
for the preservation of the demo-
cratic process in a young democracy
like India and I hope that that juris-
diction will be preserved.

1 do not think thatyou can do away
with revisiong and all that because you
do not want to have miniature courts
by hundreds and thousands in this
vast country. You want some unifor-
mity in the application and in the in-
terpretation of law.

Sir, I would like to say that I am not
particularly attracted by the theory
that for the emotional integration of
the country, one-third of the judges
should be recruited from outside their
home States. I do not think you are
going to get emotional integration in
that way; all that you are going to get
Is a lowering of the quality of men
who are to serve as judges in your
courts, because a person who has his
home and who has some practice is
not likely to go to distant Kerala or
to near Bihar for just showing that he
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is emotionally with the people of
‘Bihar or with the people of Kerala.

Sir, I am also opposed to the list
system which they have suggest-
ed. They say that there should be an
ad hoc body to draw up a panel of
persons suitable for appointment as
judges. 1 think it is very difficult in
this country to preserve the secrecy
of these lists. I think that a system
like that is likely to lower profes-
sional standards.

Then I would like to say that it is
very mmportant that there should be
separation of the judiciary from the
executive. Well, I do not know whe-
ther it is necessary to argue the case
for it or, against it but I would like
to make a brief mention of the jury
system, I find that the Law Commis-
sion has given its verdict against the
jury system. I do not think that their
remarks are of a very profound
character on that point. I know that
judicial opinion is, generally speak-
ing against the jury system, but I
think it 1s possible to have an improv-
ed type of jury system and I would
have liked them to study the French
system of Jurors. The French
jury decides questions of fact and also
questions of sentence and the judge
and jury sit and work together. I
should have liked them to think
somewhat along those lines.

I am glad that they have condemn-
ed the system of written arguments.
I know how expensive that system is
but I am not convinced that they have
given adequate reasons for condemn-
ing the system of statement of facts.

Then, as regards fiscal matters, they
have suggested that there should be
an Income-tax . Bench attached to
every High Court. I agree with that.
But as far as labour matters are con-
cerned, the Commission suggests—
and I was told by an eminent lawyer
—that the Supreme Court has become
veritably a labour appellate tribunal.
The reason for that was that we were
in too great a hurry to pass Bills
which did away with labour appellate
tribunals. (Time bell rings.) 1 had
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suggested that there should be at least
a Bench of three judges to work as
labour tribunals but even that was
not accepted.

Then there are many other matters
which this Report raises., But your
bell has rung and I am unable to deve-
lop further points. I would only,like
to say that the Report requires very
careful consideration.

Sir, there is one important sugges-
tion which I would like to make with
regard to the question of arrears. We
can have something like the British
system of Commissioners of Assizes to
clear arrears. The Commissioner of
Assizes is a sort of an additional judge
appointed to help in the clearance of
arrears of work, Here we should
have some Commissioners of Appeal
and we should tell them, ‘you clear
the arrears up to, say, 1958 or 1957
and you are given two years to do
that” And we can appoint these men
from District Court Bars.

Another thing I would like to say
is that I am very strongly opposed to
the suggestion that there should be an

all India Judicial Service. It would be
unfair to the members of the State
Service. It will be a new type

of I.C.S. and we do not want a fur-
ther multiplication of this class struec-
ture. I think the Munsiffs and civil
judges who will be doing about
the same type of work as the
members of this Service will
resent it and the Bar will not like it.
And it is amazing that a suggestion
like that should have been put for-
ward seriously by serious-minded Law
Commissioners evolving the basis of
legal organisations for a country as-
piring to be a socialist State. Thank
you very much.

Mr. DEPUTY CHAIRMAN: Mr,
Jaspat Roy Kapoor.

Surr JASPAT ROY XAPOOR
(Uttar Pradesh): Mr. Deputy Chair-
man, Sir, I am obliged to you for giv-
ing me this opportunity for which I
once pined but I was not prepared on
this occasion. Anyway, I am very
happy for this windfall today. There
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are only two or three points on which
I would like to express my views,

Firstly is the point which I have
raised on more than one occasion and
that ijs about the recommendation of
the States Reorganisation Commission .
to the effect that for the unity of the
country, for the proper administration
of justice, we should adopt a policy,
if not an absolute rule, that about one-
third of the judges of every High
Court should be recruited from out-
side the States concerned. Only a
moment ago, my hon, friend, Shri
Sapru, said that he was absolutely
opposed to this suggestion. He did
not give any reason for that, maybe,
because he had not adequate time at
his disposal to deal with this subject.
But I think that it is a healthy sug-
gestion which had been made by the
States Reorganisation Commission and
which was accepted practically in toto
by the Government in the : circular
which later on they sent round to all
the States and High Courts directing
them, if I could use that word, that
they should see to it that this sugges- -
tion is implemented. I strongly feel
that for the sake of the unity of the
country, it is necessary that that deci- |
sion of the Union Government should
be implemented to the largest extent
possible, I see no reason why anyone
should be opposed to that idea or to
that suggestion. It is also in the inte-
rests of the judges themselves,
because let us not forget that we have
now provided by amending the cone-
titutional provisions that Judges of the
High Court after retirement can
practice in a High Court other than
the one in which they have held office.
Now, it is said that the age of retire-
ment should be raised from 60 to €3
in the case of High Court Judges and
it is also said that their emoluments,
at least the leave allowances, should .
be increased, their pension should be
increased, because of the fact that
after retirement they cannot find it
easy to live with the meagre pension
that they get. It is also sug-
gested and rightly—a . suggestion
to which I will refer hereafter
also—that after retirement Judges
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should not be called upon by the
Government to serve on thig tribunal
or that tribunal and they should not
have before them the temptation of
various offices after retirement.

themselves welcome the idea of being
appointed to High Courts in places
other than their home State, because
after retirement they can then
come back to their own Home State
and practise there. What do vou
find these days? Judges of the
High Court after retirementall or
most of them generally speaking,
come over to practise in the Supreme
Court. Now, a time will come, after
a couple of years or more, when we
will have in Delhi, in the Supreme
Court Bar, a much larger number of
retired High Court Judges practising
as advocates than are really néeded
-by the litigant public, and there
will be a good deal of competition, 'as
it were, here in the Supreme Court.
I think, therefore, that it is in the
interests of the Judges themselves that
they should be appointed to High
Courts in places other than their home
State. Once when ‘1 was raising this
point, my hon. friend, Shri Sapru,
when he happened to b occupying the
Chair, remarked that there might arise
difficulty because of language. I 'do
not think that any such difficulty would
really arise. In the past, in pre-inde-
pendence days, when the British were
here, we used to have judges coming
from distant places as the U.K. If those
-European Judges could function very
satisfactorily, without experiencing
difficulty of language, in the dif-
ferent parts of the country, I see no
reason why Indian Judges, who cer-
tainly are much more familiar with
. the different languages prevailing in
the country than  the European

Judges or English Judges were,
should find any difficulty. If there
is any substance in that conten-

tion, then, at least I would suggest
that we may have three or four
regions for this purpose, because in the
States of Assam, Bengal and Orissa
practically one language is spoken.
Then, we have the Hindi region com-

[ RAJYA SABHA ]

That - |
being so, I think the Judges would

, pointed

of Law Commission 136

prising of Bihar, Uttar Pradesh,

Madhya Pradesh, Rajasthan and prac-

tically speaking Punjab. Another re-

gion is Bombay and yet another in

the south-—Madras, Mysore and

Andhra Pradesh. 1 do not see why

there should be any difficulty in an

advocate practising in Assam Dbeing

appointed as a High Court Judge in

West Bengal or Orissa and vice versa.

Similarly, in the four States, Hindi-

speaking States, a practising lawyer °
from Bihar can be easily appointed as
a Judge in the High Court of U.P. or
in the High Court of Rajasthan. And
the same could be said with regard to
the two or three other regions that I
have just mentioned.

In the last session, I had tabled a
question on this subject. Since the
date of the 'circular issued by the
Central Government to the various
States and High Courts about one-
third of the Judges being ap-
from outside the States
since that date up to about
August or September of this year,
about ninety Judges had been appoint-
ed in the various High Courts, Out of
them only ten were appointed from
outside the States. I have seen in that °
list names of Judges who could have
been easily appointed to the High Court
of a neighbouring State. Yet that has
not been done. I cannot appreciate
this fun of the Central Government
itself issuing a circular, giving a direc-
tive or giving advice to the States and
the High Courts and yet not making
anv effort itself to implement its own
decision. I feel very strongly on the
subject and I hope and trust that this
decision of the Central Government
itself would be implemented to the
largest extent possible hereafter and
that this decision of theirs would not
be allowed to remain as a dead letter.

The second point that I want to
emphasise is the recommendation' of
the Law Commission to the effect that
no temptation should be allowed to
be kept before the retiring High Court
Judges. That is, we should make it a
policy, if not an absolute rule, a gene-
ral policy that a High Court Judge and
even a Supreme Court Judge should
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not be called upon to occupy any other
office. Well, maybe there has never
been any case and probably there
may be none hereafter where a Judge
while sitting on a High Court or the
Supreme Court acted in a manner
other than most judicially, merely for
- the sake of getting an appointment
after retirement. But we have to see
to it that absolute confidence is creat-
ed in the mind of the general public
that these High Court Judges are
absolutely independent and impartial
and they deliver judgment irrespec-
tive of the consideration whether it
will please the Government or not.
What is necessary is not only that the
judiciary- should bc independent, but
what is still more necessary is that
the people at large should feel that

the judiciary is absolutely indepen-
dent,
I think, Sir, that even though '

there may not have been many cases
in the past, certainly I have a sort of
feeling that there. have been one or
two cases in the past where I know—
and I am sorry to say so because T
speak with some personal know-
ledge—that one or two judges in
certain parts of the country rose to
High Court Judgeship—of course, it
" was i the pre-independence days—
because they always took jolly good
care to see that their judgments in
political or quasi-political cases were
of a nature which pleased the Gov-
ernment. Even during the post-
independence days there have been
one or two cases where a High Court
Judge after retirement

went on
getting one job after another until
virtually the last day of his life,

because he always ° took jolly good
care to see that his judgments were
such as would not offend the Govern-
ment. Now the Government may
never have brought to bear upon him
any influence whatsoever, but the
hard fact remains that he was
always trying to see that his judg-
ment was not of a type which might
offend the Government. In view of
these considerations, Sir, I submit that
we should make it an absolute rule
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that after retirement neither a Judge
of a High Court nor a Judge of the
Supreme Court should 'be called
upon to perform any other function
under the gift of the Government.

Sir only the other day there was
the case of a certain Supreme Court
Judge whose verdict
officer of-a certain Commission was
questioned. and questioned in a
language which was not veryv happy.
Now that created a very unhappy
situation. - Happily, Sir, that situa-
tion was remedied later on by proper
amends being made., But then that
leads us to think that we must adopt
it as a rule that retired High Court
Judges and Shpreme
should not be called upon to perform
any function which is within the gift
of either the Central or the State
Government.

Sir, the last point that I want to
touch upon is the age of retirement of
the High Court and the Supreme
Court Judges. I feel, Sir, that the
age of retirement of the Supreme
Court Judges might go up to 70, and
in the case of High Court Judges also
it might go up to 65 or it may be the
the same as that of the Supreme Court
Judges, whether it is 65 or 70. 1
have never been able to appreciate
why there should be a difference
between the ages of retirement of, the

as a presiding -

Court Judges.

High Court Judges and the Supreme -

Court Judges. Certainly the Supreme

Court Judges are expected to have a
more vigorous mind than the Judges .

of other Courts, and if one attaining
the age 65 is good enough to perform
the more responsible duties of “a
Supreme Court

Judge, why cannot ~

the functions of a High Court Judge |

which are comparatively speaking of a
somewhat lower, I would not say
standard but, degree be expected
be performed by one who

solid arguments, not on any judicious
considerations, but somehow it so
happened during the days of Consti-
tution-making that the

)

to -
is of the .’
This distincticn, Sir, |
seems’ to me to be based not on any ~

retiring age
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of the High Court Judges was fixed
at 60 and that of the Supreme Court
Judges at 65. -

These are the three more important
aspects which I wanted to refer to.
There are many  other  aspects
to be carefully considered and they
need a much longer time than what

we have at our disposal on this
occasion, but I hope and trust that
the various. recommendationg that

have been made by the Commission
would be carefully gone into by the
Government, and that they will tell
us at the close of the debate if they
have been able to finalise their
decisions. and. if not, at a later date
tell us as to which of them they have
found it possible to accept and which
of them they find it difficult to accept,
of course, with cogent ‘reasons for
their decisions.

Thank you, Sir, once again.

Surr AMOLAKH CHAND (Uttar
Pradesh): Mr. Deputy Chairman, I
Tise to assess the recommendations of
the Law Commission on the form of
judicial administration not from the
point of view of the Supreme Court
Judges or the High Court Judges but
from the point of view of a poor
litigant.

Sir, we have heard various opinions
about the recruitment of Judges to the
Supreme Court and to the various
High Courts. We have heard about
their age restrictions. [ thought that
probably some would like also to say
something regarding their pensions
about which there is a reference in
the Report. Now, Sir, what we find
there mentioned about the Judges is a
pitiable condition. The pension in
some cases is to the tune of Rs. 844
if the Judge is of seven years’ stand-
ing, it would be Rs. 1,278 if he is of
ten years’ standing, it would be
Rs. 1,667 if he is of twelve vears’
standing, and Rs. 2,000 if he is a
Judge of twenty years’ standing.
What I personally feel is that you
choose your Judges either of the
High Courts or of the Supreme Court
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with due care—that the independence
of the Judges should be there, that
all the Judges should be independent
of the executive. Now, suggestions
have been made that there should be
restrictions that he is not to take any
other employment after retirement.
Then, as recommended even in the
Report, he should not be allowed to
have chamber practice. Objections
have been raised that Judges should
not go as Ambassadors, and that they
should not become Goveraors, and
the like. All  this trouble can be
obviated if a decision can be taken
as to what the age of retirement of a
Judge should Dbe. It has been
suggested that as in the UXK. and the
U.S.A. 1t may be life Judgeship. I
feel, Sir, that with better health,
scientific development and so on, the
expectation of life is increasing, and

. it is now the proper time when Gov-

ernment should consider whether it is
notl desirable in the case of a Supreme
Court Judge to retire him only when
he is either incompetent or when he
himself feels that he cannot carry
the onerdus burden of that office.

Sir, I referred to the question of
peasions only in this connection.
Suppose a Judge who is drawing a
salary of Rs. 3500 or a Chief Justice
who is drawing a salary of Rs. 5000
gets Rs. 844 as pension; how would
he be able to maintain himself? So,
the very idea as fo what one has to
do after retirement does come to his
mind.

. It has been suggested that the exe-
cutive is always anxious to employ
the Judges of the High Courts for
the various tribunals- or for some
administrative purposes or the like.
My friend, Mr. Bhupesh Gupta, has a
particular objection that Judges should
not be made Governors.- Probably
he has forgotten that there is a pro-
vision in the Constitution that in case
there is death of a Governor il is the
Chief Justice of the High Court who
acts for the Governor till another
Governor is appodinted by the
President.
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Sir, this very idea or principle
which has been dealt- with in the
Constitution does say that judges
would be : competent to become
Governors. If they can officiate after

their retirement, there should be no
bar on them to act as Governors ana
if a judge can act as a Governor.
certainly he would be a competent
person to represent the State as an
ambassador elsewhere. But if we
first settle the question of what should
be the tenure of office of judge
—whether it should be a life
tenure or a restricted tenure—then
all these questions would not crop
up. Now, Sir, I would not like to
deal with this aspect of the question.
I would like to deal with that aspect
of the question as to what is the
function of the judiciary, how people
inthe lower ladder—at the level of

the district—feel about justice. Mv
friend, Shri Kaushal, suggests that
there should be no court fees. It ic
a very good suggestion. But is it a

practicable one? Even in criminal
cases which are cognizable cases and
in which the police has the right to
interfere, arrest, proceed with the
mvestigation and prosecute, when you
go to a court of law, if the police
does not prosecute, you have to pay
court fees for your application, etc.,
etc. Now, the question whether the
State should take up the responsibili-
ty of administering free justice 15 a
big problem. Have thev considered
the question of how much is being
spent on the administration of justice
in India? Leave aside the Supreme
Court; leave aside the High Courts.
What about the district courts? 1
know that in my own State, there are
fifty-one districts, and if you count all
the districts in India and just tabula‘e
the cost of administration of justice
in India, it would be a great figure.
We know what is the earning
capacity of an individual. We know
that the very idea that there should
be cheap justice, there should be
speedy justice, cannot be met with the
structure with which we are concern-
ed. You will find people saying that
once you go to a court of law, you

are going to ruin yourself. That
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was the point suggested by my frienc_i.
Shri Kaushal. I know that there is
a p\roverb in Hindi:

‘St v T BT, A g a8 A

Now, Sir, what does this mean?
Any man who wants to get justice
has to pay through the nose for the
very simple reason that there are
various other people belonging to this
profession. There are the lawyers.
To engage a good and competent
lawyer is rather difficult. If you want
to engage a lawyer who would be
able to put your case very well, you
have to pay for his maintenance and
for the maintenance of his family.
Therefore I think the proverb is =a
right proverb that even if you won
in one court or two courts or in three
courts or even in five, the result is
that you havé lost something substan-
tial from your own resources, There-
fore, if you won a case, even then
you have lost a part of your good
money. But if you are defeated, if
the case 1s decided against you at
the fifth court, then what is the
position? The position is that you have
lost your case, you have lost your
money and you just feel as if you are
dead, even though living in this
world.

We have to look at the problem
from this aspect as to how far the
recommendations that have been made
by this Commission would help us to
find out whether it would be possible
to realjse that justice 1is simple,
speedy, cheap, effective and substan-
tial. Now, Sif, as far as substantial
justice is concerned, my friend
Shri Kaushal has said that
substantial justice is that administered
by the highest court of the land. It
is justice according to the document
that has been produced in a particu-
lar case, or say in a criminal case,
according to the evidence that has
been produced either by the prosecu-
tion* or by the defence. These are
guestions which are very vital to the
society. After’ attaining  independ-
ence, people have got a different
notion of justice, It is not sufficient
that justice is administered. As was
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rightly said, it should be that a person
who goes to a court of law should
feel that justice has been done to him;
it should satisfy his own personal
cause, He should have the confidence
that justice has been done to him. The
question arises as to how this confi-
dence is to be created, and how a case
can be disposed of at the initial stages
to the satisfaction of the parties con-
cerned. But there may be people
who may not be satisfied . with the
judgment in that particular case. But
then there should be a limit. That is
what I am going to suggest, that ex-
traordinary righits of appeal, second
appeal, revision, this, that and the
other, should be curtailed, provided
you are able to appoint even at the
lower cadre persons- who are inde-
pendent, who know at least the law,
and are able to administer justice.

Now, Sir, I would like just to illus-
trate what I mean to say. Suppose
in the city of Delhi a person files a
suit for the eviction of a tenant in
the year 1957, and there is a rent
law passed by Parliament in the year
1958—the Slum Clearance " Act,. this,
that and the other. If two years
" after the institution of the suit, the
suit is decreed in spite of these legis~
lations and the court does not even
give one minute to lock into the pro-
visions of these Acts which are pass-
ed by Parliament I fail to under-
stand what would be the condition of
the litigants in those places which
are far away from the city of Delhi
where Parliament itself sits. This
raises a particular question whether
all these legislations are being con-
‘sidered to be in force or neot. One
of the subjects which was before the
Commmission to enquire into' was to
consolidate the law. It has been said
—and rightly said—that from the
year 1947 onwards till to-day, we
have passed so many legislations—
Central legislations, State legislations
and special legislations. It is very
difficult for the commen people to
know how the rights which they have
got under a particular statute are be-
ing administered. I have only men-
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_tioned this particular case for
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the
very simple reason that when such a
case was brought to my notice, I was
simply surprised to know how the
courts were functioning. And when I
speak of a district court, I do say that
even the lawyers do not know all the
laws, even the recent laws passed by
Parliament, Therefore, what I feel is
that there should be some remedy,
some provision, some method, to keep
these people informed of the laws
which Parliament in its wisdom
passes. '

Another question arises, Sir, ang it
is about police investigations. As I
submitted, Sir, I would not like to
speak much about the High Courts
and the Supreme Court, but it is a
matter of daily concern to so many
persons, of police investigations. Now,
Sir, we know that much time is taken
in police investigations. All sorts of
things, all sorts ot' considerations, all
kinds of tactics are used. How are
we going to protect people from all
this tyranny? That is another pro-
blem which has got to be considered.
Now I would not like to deal with
cases like the Karnal Murder case, as
was referred to by Mr. Bhupesh Gupta.
He referred to it because of . some
politica. reasons or other. But let
us leave aside all these simple cases
which, once a while, appear in law
courts. The matter is sub judice as
I find from the papers that the Gov-
ernment of Punjab is going to file
an appeal against that judgment. That
also raises another question with
which I shall deal later on, and that,
is about the investigations by the
Special Police Establishment, the cases
that are being taken by the Special
Police Establishment to the special

judges and courts, and I know, Sir,
that years and years pass once the
case is taken up and probably the

man whose life has been taken out of
him, dies out of misery, and if there
are other younger members of the
family also involved in it well, the
story is quite a different one.

Now what I want to suggest is that
you employ more persons to dispense

’

4
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justice. Wherever you find tha, in a
district there are too many cases,
well, you appoint more persons—and
there is no dearth of persons.. We
know the question of unemployment.
We know how the lawyers, whose
practice is not even sufficient to main-
tain themselves, are anxious to get
judicial appomntments. If you want
that justice should be dispensed, not
in a hurry but after due considera-
tion, I feel, Sir, that there is an

. oceasion for the Government to con-
" sider.

In order that there may be
speedy justice, there should be per-
sons who can dispense justice, and
it should be such that there is no
difficulty or no such atmosphere in
which every .individual has to go in
appeal.

Now, Sir, I would not like to touch
another aspect of the administration
of justice but then Sir, how are we
going to deal with so many other
questions which have come as a

" result of the passing of the Consti-

tution of India Act? Is it not a fact
Sir, as mentioned in the Report, that
the High .Courts are feeling as if
they are not the final authority on
the subject? The Supreme Court it-
self is entertaining so many revisions,
writs, this, that and the othees:] feel,
Sir, that ’g.he number of case§” which
are running into arrears do indicate

that there is need for expansion of

the number of judges that are at
present dispensing justice,
the Supreme Court or in the High
Courts and—I shall go further—even
at the level of District Courts. If
there are arrears, and arrears in.the
Court of a District Judge, is it not
the duty of the High Court to see
that more judges are appointed there?
And as I said. I am more interested
in seeing that in the level of work
that is being done in the districts
there should be more satisfaction to
the litigant, who does want that his
matter should be decided at the dis-
trict level. Now, Sir, if you look
into the number of cases that are
filed in the criminal courts at the dis-
trict level or in a civil court, and
the number of cases that are filed in
the High Court and the Supreme

86 RSD—7

.

either jn,

[23 NOV. 1959]

|
f
!
|

' that particular district, I feel,

of Law™ Commission 146

Court, you will find that the number
of cases are increasing much in 'the
district courts, and there are no offi-.
cers to look into these cases prompt-
ly? Can we allow this condition to
continue, Sir? 1 very respectfully
submit that this 1s a matter which
should be looked into as early as
possible. Now  Sir, if once you
create confidence in the people that
when there are more cases more -
judicial officers will be transferred fo
Sir,
that the occasion which people get
now to create evidence for . their
cases in courts would also be lessen-
ed. Now what is the procedure? You
know verv well Sir, the procedure
in a district court. Now a civil suit
is filed. And after two months notice -
is issued to the defendant to file his
written statement. What does he do?
He goes to a lawyer who makes out
some plea as to how the case can
be adjourned for another day. And
you know, Sir, that in a civil court
there is no limitation of time as in
criminal courts. In the criminal courts
they say that the case should be decid-

. ed within five weeks, six weeks or as

early as possible. But here at every
adjournment you get a date of two
months hence or a month and a half
hence. Now once he takes an ad-
journment, what happens? Now he
tries to understand how he can make
his case to fit in according to the
law or the latest ruling on the sub-
ject and how he can avoid hurdles.
Then he gets an adjournment on pay- -
ment of a sum of Rs. 2 or Rs. 5, and

then he files his written statement.
By that time he just prepares his
case, not according to himself, but
according to the legal advice, and

then the issueg are framed. Then the
question arises where to find the
evidence. Then he goes to find evid-
ence, and after six months or after
a year or two, well, he gets a judg- -
ment from the first court. Then he
goes in appeal, where necessary, and .
all that. I only want to illustrate
that if cases can be disposed of early,
all these things which he is in a

position to do now. will not be done.
And now what is the effect of all
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“this? I am not at all perturbed
whether a judge sits at the age of
80 and presides over the Supreme
Court, or he is sitting 1in the High
Court dispensing justice. That is all
right. But what I beg to submit is:
How can you make people under-
stand that ‘you’ are going to get
justice and speedy justice from the
courts and that at less expense to the
litigant? Now, Sir, what happens?
Now the cost of litigation is so prohi-
bitive that you will not find people
ready to go and appear before a court
of law. At the moment the feeling
is that people are unwilling to go to
a court of law, because that will
mean more expenditure to the person
seeking law, because he will have to
go and attend the court at great in-
convenience to himself and to the
detriment of his business, also to pro-
cure evidence and all that? What is
the result? The result is that those
persons who seriously thought that
it was their moral duty to pay the
debts are not paying the debts, and
it has become difficult for those per-
sons who have obliged their friends,
to get back their money. I would
like to ask, Sir: Is this justice? We
should find out, the courts should find
out, the administration should find
out how we are going to raise the
morale of our country, the morale of
our people. As Mr. Kaushal pointed
out, and rightly pointed out—
I also know that—our lawyer
friends tutor the litigants. They say |
to the defendant, “You are not speak-
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ing in a court of law after taking the
oath. Tell us the true facts as they
are.” And then he is briefed as to l
how he can improve upon his own
case in a court of law. I ihink, Sir,\f
thete should be some education on
this subject.. Well, it is easy to say
that, but it is not as easy of solution
as a sum of pounds, shillings, pence
or a sum of rupees, annas, pies. And
what will the lawyers do? Well, they
have alse to just help him to find
out if something can be done by
which the claim which the defendant
has to pay is postponed to a future !
date. '
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Now, Sir, these are the actual pro-
blems which are before every liti-
gant, and a litigant must get salis-
faction that if T go to a court of
law, 1 shall get speedy justice at the
least cost.

S P.M.

The other point which comes s,
how we are going to do away with all
these big problems? The system of
justice which was introduced in India
by the British was certainly based on
good considerations. Sir, as has been
pointed out, the question of dispens-
ing ' justice between man and man,
between a State and a man and bet-
ween one State and the other should
be alike -and should be as honourable
as it was with the British Govern-

ment and beneficial to the Indian
people.

Sir, I have ftricd to explain the
miseries of a litigant, the misery

which a person who wants to help a
friend in his ordinary necessitics has
to undergo. Is it right that these
things should continue and continued
for long? The only question which
I want to raise at this moment is that
all that is said about the execu-
tive . . . '

Mg. DEPUTY CHAIRMWAN: Take

another two or three minutes ond
finish.
Surt AMOLAKH CHAND: I think

I will take another seven or eight
minutes. May I continue tomorrow?

Mr. DEPUTY CHAIRMAN: No, no. °
There are about eight speakers more.
I would like you to take two or three
minutes more and finish,

Surr AMOLAKH CHAND: 1 was
just trymg to point . . .

Ax Honx. MEMBER: What about
the executive?

Surt AMOLAKH CHAND: I have

nothing to say about the executive.
All that I want to submit before the
House is that while considering about
the Judges we should also think about
the litigant.
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Sir, there is a reference in the
Report about the poor people getting

aid. 1 want to say a few words
about this. This is not a new provi-
sion. In a criminal case, say, a

murder case, a person who is not
financially sound to defend himself
gets legal assistance at the cost of the
Government. Now the question arises
that in a civil suit there is e provisicn
—if I recollect aright—that in a case of
property worth Rs. 250|- or more a
person can file a case for forma
pauperis, though we find that in such
cases the tangible worth of the
property may not be Rs. 250|- but
they engage the seniormost lawyers in
the District or the High Court. The
provision here suggesting legal aid is
a good provision and I would like to
know if there are any States which
have taken it seriously. It is a very
serious matter. We know of cases
where people cannot go to a court of
law because they have neither the
money to pay for the court fees nor
the money to engage a lawyer and the
Jike. Therefore, if it could be speeded
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up, it would be a real boon to the -

i people.

14 the end I would like to refer to -
only one point and that is about the
jury system. Personally, I feel that
the jury system is a good system
provided you have the right type of
persons who can act as jury. I per-
sonally feel that more and more
bringing together of the layman and
the law is beneficial and much better
in India than in other countries. We
know about the French system. We
know about the English system. We
know about the jury system and 1
do not agree with the view that juries
should be avoided altogether. Thank
yau.- '

Mr. DEPUTY CHAIRMAN: The
House stands adjourned till 11 aA.m.
tomorrow.

The House then adjourned
at five minutes past five of
the clock till eleven of the
clock on Tuesday, the 24th

‘ovemebr, 1959.



