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question and I am merely replying
to him. (Interruption) The hon. Mem-
ber will kindly allow me to proceed.

Dr. R. B. GOUR: Are you presum-
ing what the Joint Select Committee
would do?

SuHrr B. N. DATAR: Thisis the pre-
sent position. One side hag been
placed before the House and it is my
duty to place the other side. It is
for the hon. Members of the Joint
Select Committee to take the whole
matter into account and to advise
Parliament accordingly. It is for this
purpose that I place the other side
before this hon. House. I would
therefore submit, without going into
other points, that what has been done
is on the whole extremely fair. It
has been done in the background of
cordiality and smooth relations bet-
ween the parties. It is for the Joint

Select Committee to go into the whole |

question and to make such recom-

mendations as they deem fit so far as .

the provisions of this Bill are con-
cerned.

Mr. DEPUTY CHAIRMAN: The
question is:

“That this House concurs in the
recommendation of the Lok Sabha
that the Rajya Sabha do join in
the Joint Committee of the Houses
on the Bill to provide for the re-

* organisation of the State of Bombay
and for matters connected therewith
and resolves that the following
members of the Rajya Sabha be
nominated to gserve on the said
Joint Committee:—

. Shri Khandubhai K. Desai,
Shri T. R. Deogirikar,

Shri K. K. Shah,

Shri M. D. Tumpalliwar,
Shri J. H. Joshi,

. Shri V. R, Pandurang.

7. Shri K. P. Madhavan Nair,
8. Shri Purna Chandra Sharma,
9. Shri Vijay Singh,
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10. Shri G. S. Pathalk,

11. Shri Dahyabhai V. Patel,
12. Shri Lalji Pendse,

13. Shri S. J. Desai,

14. Shri B. V. (Mama) Warerkar,.
and

15. Shri Govind Ballabh Pant.”

The motion was adopted.

‘THE SUPREME COURT (NUMBER
OF JUDGES) AMENDMENT BILL,
1960

Tre MINISTER or STATE IN THE
MINISTRY or HOME AFFAIRS.
(Surt B. N. Datar): Mr. Deputy
Chairman, I beg to move:

“That the Bill to amend the
Supreme Court (Number of Judges)
Act, 1956, be taken into considera-
tion.”

Sir, this is a very simple measure.
As the House js aware, in 1956 the
hon. Parliament passed an Act for
the purpose of increasing the number
of judges from 8 to 10, excluding the
Chief Justice of the Supreme Couxt.
Now, it is considered that there are
large arrears and they have to be
disposed of. And if the strength is
kept only at 11, certain difficulties:
arise. One difficulty is that it will
not be possible for the present num-
ber of judges to cope with this work.
Secondly, oftentimes the Supreme
Court has to form a number of’
Benches and one Bench known as the
Constitutional Bench consists of five:
judges. Therefore it was at the ins-
tance or initiative of the Chief Justice °
of India that we took this question -
into consideration. He pointed out
that if three more judges were appoin-
ted, then within a few years the
arrears would come down and then
the position would improve. Now, a

estion is likely to be asked; if for-
example, the arrears come down and
if the mumber of judges remains so°
large, what is to happen? Will it not
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eause a heavy expenditure to Gov-
ernment? My answer to it is this
that in the course of some years some
hon. judges of the Supreme Court are
likely to retire. That is the first point
and secondly the President will not be
making the appointment of all the
judges immediately; he will appoint
them ag the Chief Justice of India
requires. So as I have gtated, this is
a very simple Bill. All what it pur-
ports to do is that in place of the
ten judges, there will be provision
for 13 judges to be there.

So far as the figures for the last
three years are concerned, I should
like to give to this House these figures.
I shall give them for four years. In
1956 the total number of cases insti-
tuted during the year was 2362 and
the number disposed of during the
year was 1980 and the cases that were
carried over were 1714, In 1957 the
number of cases pending was 2272, in
the next year it rose to 2428 and up
to 30th November 1959 the number of
cases in arrears was 2556. So on an
average you will find that about 1900
to 2200 cases were disposed of by the
‘Supreme Court. There are a number
of cases but it is not necessary to give
the break-up. May I, however, point
out that in addition to the 500 cases
which are miscellaneous applications,
the other cases work out like this.
Tax cases are about 250; labour and
industrial dispute cases are about 200.
Regular civil appeals are 950. The
hon. House will note that under the
Code of Civil Procedure certain res-
trictions have been laid down and
only in certain cases could appeals
come to the Sunreme Court. All the
same, the number is 950. Writ peti-
tions number about 300 and criminal
appeals are about 300. Now, the
general policy that we ought to follow
and which the Chief Justice of India
is trying to follow is to dispose of all
old cases. So far as the meaning of
the expression ‘old’ is concerned, &
criminal case is old if it is not disposed
of within six months. It ought to be
-disposed of as early as possible but
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a period of six months might be
allowed. So far as civil matters are
concerned, generally they ought to be
disposed of within two years though
we shall be happy if they could be
disposed of even earlier than two
years. These are the figures and the
Chief Justice of India felt that it
would be better if some more judges
could be appointed. The whole ques-
tion was gone into and we accepled
the suggestion of the Chief Justice of
India that we should give to his aid
more judges. That is why we have
proposed that in place of ten the num-
ber ought to be 13. The Chief Justice
of India would be there and he can
have in addition to a Constitution
Bench other Benches consisting of
three judges so that the work could
be expedited and the arrears brought
down as much as possible.

I may finallv add that these appoints
ments would be made as and when
they are required and secondly, as {ar
as those who are likely to be appoint-
ed are concerned. naturally they can
be absorbed against the vacancies that
are likely to arise by retirement. Some
hon. Judges of the Supreme Court are
likely to retire next year or the year
after that and then this question c¢an
be considered.

In the case of High Courts addition-
al judges for two years or so can be
appointed but that is not the practice
here. The Consti*ution says that a
retired Judge of the Supreme Court
can be called upon to work for some
time, It might be difficult in gll cases
to get a retired Judge to work. Under
the circumstances it would be better
if we raised the figure from 10 to 13
and that is why this Bill has been
brought before this hon. House.

The question was proposed,

Surt ROHIT M. DAVE (Bombay):
Mr. Deputy Chairman, the hon. Minis-
ter has pointed out that the Bill is
the result of the desire expressed by
the Chief Justice of India that some
more judges should be added because
there are arrears and those arrears
have to be cleared. The hon. Minister
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also made it clear that there is no
desire to contmue the number at 13
after the arrears have been disposed
of and that the number will be brought
down. He has further stated that
even as far as the number of 13 is
concerned, the President will take into
consideration the exact work before
the Supreme Court and will appoint
new judges only to the extent that the
work demands. Therefore this num-
ber 13 will not be automatically
accepted. That is how I have under-
stood the case as the hon. Minister has
put before us.

Now, as is quite clear from this, the
real crux of the problem is the num-
ber of cases that are coming to the
Supreme Court and the arrears that
have accumulated there. As the Law
Commission has pointed out, this parti-
cular court—the Supreme Court—has
got the most varied and widest juris-
diction among the various highest
courts in the Commonwealth and in
the Anglo-Saxion countries because of
the fact that apart from being the
highest court of appeal it is also the
court which has to take into account
the problems of defending the rights
and privileges as are guaranteed under
the Constitution and the Supreme
Court has to act as the guardian of
the citizen to see that these rights and
privileges* are granted. As g result of
this there is a certain amount of work
before the Supreme Court which nor-
mally would have been taken up by
the lower courts. TUnder article 136
there are a large number of cases that
are coming up before the Supreme
Court, because the Supreme Court has
jurisdiction of the widest amplitude
entitling it in its discretion to grant
special leave to appeal from any judg-
ment, decree, determination, sentence
or order in any cause or matter pass-
ed or made by any court or tribunal
in the territories of India, In case it
is found that some gross injustice has
been done, the Supreme Court has to
intervene. The whole question boils
down to this. If there are lower
courts which can tackle these prob-
lems, the problem of justice to be
done to both the parties, and if the

68 R.S.D.—4.
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Supreme Court is satisfied that all the
relevant points were already consider-
ed and that justice has been done to
both the sides, then under article 136,
special leave may not be granted. And
if special leave is not granted, to that
extent the work of the Supreme
Court might be lessened.

Now, as far as these various matters
are concerned, there are three types
of cases which come before the
Supreme Court—cases on civil matters,
cases on criminal matters and cases
that involve industrial relations and
labour problems. There was
indication in the proceedings,
the Bar
inaugurated, which gave the .m-
pression that as far as civil cases are
concerned, litigation is decreasing,
because it was stated there that while
legislation was increasing, litigation
was decreasing. And 1t was also
stated that this litigation referred to
property cases and cases in which
civil issues were involved. Therefore,
we have to concentrate our attention
on the two other types of cases,

when

‘namely, criminal cases and casés n

which labour problems are involved,
and to see if something could be done
whereby the work of the Supreme
Court is lightened. And tg that
extent it may be possible for the Sup-
reme Court to carry on its work with
a fewer number of Judges.

!

As far as criminal jurisdiction 18
concerned, already we have got sutfi-
cient powers vested in the High Court.
Therefore it is only because, as the
Law Commission says, of the ! t-ral
interpretation of article 136 that of
late a larger number of cases are
allowed to be admitted under article
136 by the Supreme Court. Now, it is
for the Supreme Court to decide in its
discretion whether it should interpret -
article 136 liberally or more strictly.
Of late it is interpreting it very libe-
rally and, therefore, these cases are
coming up. We cannot do anything
about it, because as far as the Legis-
lature is concerned, the Legislature

Ty
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Association of India was



521 Supreme Court (Number [ RAJYA SABHA ] of Judges) Amdt. Bill,

{Shri Rohit'M. Dave.]
has already given the High Courts
sufficient power to see that justice 1s
done to the parties in criminal cases.

Therefore, only labour cases remai
and it is here that the Law Com-
mission has pointed out that there is
scope for the Legislature to intervene
It has been found that the Supreme
Court has to admit a large number of
appeals because of the fact that the
High Courts have not got enough
jurisdiction in order to dispose of the
appeals that might be coming before
them. The Law Commission has
pointed out that under article 226, th»
powers that have been given to the
High Courts are very limited. I am
reading from the Report of the Law
Commission itself, where it is stated: —

“The aggrieved party approaches
the Supreme Court ”

as far as labour cases are concerned,

“. . .because the jurisdiction of
the High Court under article 226 s
too narrow to afford him relief in
these cases, Under article 226 the
High Court can only quash an order
made by these tribunals, but cannot
make 1ts own decision and substi-
tute it for that of the tribunal. The
High Court would, generally speak-
ing, quash these orders only in
cases of excess of jurisdiction, or an
error of law apparent on the face
of the record or a contravention of
the principles of natural justice or
the like.”

Because of this limitation on the
power of the High Court the aggrieved
parties have to approach the Supreme
Court and the Supreme Court has to
admit these appeals under article 136.
Now, Sir, it has been pointed out again
by the Law Commission in its Report
itself that this particular type of
appeals that come before the Supreme
Cour: create certain problems for the
Supreme Court. Again, I am only
quoting from the Law Commission
Report itself. It has been stated that
the natural effect of these various
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appeals in labour matters that come
before the Supreme Court is to clog
the work of the Supreme Court, The
Commission points out:—

“The graver aspect of the matter
is that labour matters are being
thrust upon a court which has not
the means or materials for adequate-
ly enforcing itself about the different
aspects of the questions which arise
in these appeals and therefore finds
it difficult to do adequate justice, in
many of these cases the Supreme
Court has not even the assistance
of a properly written judgment such
as it would have in appeals from the
High Courts.”.

It further goes on to say:—

“Equally grave are the delays
caused by these appeals in the dis-
posal of individual matters which
essentially need speedy disposal.”

In the opinion of the Law Com-
mission, therefore, something needs to
be done in order to see that fewer
appeals came in regard to labour
matters before the Supreme Court and
this could only be done if the Legisla-
ture intervened.

This particular question was also
discussed at the 17th session of the
Indian Labour Conference which was
held at Madras on the 28th and 29th
of July, 1959. In this connection again,
1 am quoting from the recommenda-
tions that have been made by the
Indian Labour Conference: —

“The Conference has recom-
mended inter alia that increased
recourse should be had to media-
tion and voluntary arbitration and
recourse to adjudication avoided as
far as possible.”

This is the first aspect of the solu-
tion. If the two parties in a labour
dispute are encouraged to resort to
voluntary arbitration, then it may
be possible to see that recourse ta
adjudication does not take place.
And if that happens, then perhaps
the work of the Supreme Court
would be lightened to that extent.
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Now, Sir, if we examine as to who
the parties are is this labour dis-
pute who go to the Supreme Court,
we find that normally it is the em-
ployers who go to the Supreme
Court, It is quite obvious because
it is not easy to go to the Supreme
‘Court. It involves a large amount
.0f expenditure, and the frade unions
unfortunately in our country are still
not so powerful financially to see that
they could also go to the Supreme
'Court. The result is that when the
.aggrieved party 1; a trade union, it
finds it difficult to gct justice from
the Supreme Court because it cannot
approach the Supreme Court because
of the expenses involved, while as
far as the employers are concerned,
whenever it is possible for them to
go to the Supreme Court, they nor-
.mally take recourse to appeals to
"the Supreme Court.

Sir, in the newspapers we read day
.after day the judgments of the Sup-
reme Court in which the questions
.are whether a particular person was
dismissed rightly or not, whether the
Tribunal had a right to decide whe-
Aher this dismissal was right or not,
and so on and so forth, Individual
cases and obviously cases that also
involve law but in which, even if the
“matter was determined at a lower
level, no gross injustice or no great

~ .harm to the general principles of
labour relations would have taken
place, even such cases are coming

before the Supreme Court, and if the
Supreme Court finds from records
that some injustice has been done,
it has fo admit appeals under arti-
scle 136, Therefore, it is very necessary
that both the parties should be per-
suaded to see that they do not resort
to adjudication at all, and if they do
‘not resort to adjudication, the case
.of going to the Supreme Court would
not arise.

Secondly, Sir, the question of the
‘Labour Appellate Tribunal is also
there. It has been stated in the Law
Commission Report again:—

\
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“It will be noticed that the
large number of applications for
special leave in these matters made
to the Supreme Court synchronis-
ed with the abolition of the Labour
Appellate Tribunal.”

One reason why the work of the
Supreme Court in the words of the
Law Commission is clogged on
account of these appeals is that the
Labour Appellate Tribunal has been
abolished. As far as the two parties
are concerned, they have agreed at
Madras that the Labour Appellate
Tribunal should be revived. That is
another method by which the work
of the Supreme Court can be light-
ened—Dby reviving the Labour Appel-
late Tribunal which can consider all
cases that involve labour matters—
and once the Supreme Court is satis-
fied that all the aspects of the cases
were determined at a lower level,
perhaps it may not allow an appeal
under article 136 so easily as it is
doing today.

The third method is to have .cer-
tain Labour Benches in High Courts,
For this purpose a new legislation
will be required because, as I have
pointed out earlier, today the High
Courts have not got the power to
entertain such cases, and all that they
can do is to quash a particular sen-
tence or a particular determination if
they find that gross injustice has
been done. If on the other hand,
just as in other cases, High Courts
are given powers to set aside the
‘wrong judgment of a lower Court
and if special Labour Benches are
created in the High Courts to deal
with this matter, the matter may not
come up before the Supreme Court
or may not come up in such large
numbers as they are coming up today.
To my mind, therefore, it is not
merely a question of just compiling
statistics and seeing what cases are
pending before the Supreme Court and
then appointing a number of
Judges to see that these
arrears are wiped out, but larger ques-

*

-
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tions are involved. They are: The
jurisdiction of the High Court in
labour cases; industrial relations;
whether the two parties should resort
to adjudication or not; also reviving
the Labour Appellate Tribunal. There-
fore, while the approach made by
this Amending Bill might solve the
problem for the time being, as far as
the general approach is concerned
perhaps some discussions between the
Labour Ministry on the one hand and
the Home Ministry on the other on
the basis of the recommendations that
have been made by the 17th Indian
Labour Conference might be held,
and if as a result of those discussions
certain concrete steps are taken to see
that the number of labour appeals
going to the Supreme Court is decreas-
ed, perhaps a partial solution at least
to the problem which this Bill seeks
to tackle will be found.

Sir, I thank you,

SHrr J. N. KAUSHAL (Punjab):
Mr. Deputy Chairman, the Bill which
has been brought forward by the hon.
Minister seems to be non-controver-
sial so far as the case presented by
the hon. Minister is concerned. The
Minister tells us that since there are
arrears, there is justification for in-
creasing the number of  Judges.
Probably no Member will quarrel with
that proposition.

»

Dr. R. B. GOUR (Andhra Pradesh):

That is how he has presented it. But
that does not mean that it is non-
controversial.
\
Surr J. N. KAUSHAL: So far as

the question of arrears is concerned,
that is a matter of fact on which we
can have no dispute. If there are
arrears, as it seems there are, then we
must do something to see that those
arrears are cleared off.
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Surt AKBAR ALI KHAN (Andhra:
Pradesh): We have done so, but still
why are the arrears there?

SHrr J. N. KAUSHAL: I am com--
ing to that proposition because time
and again in this House as well as in.
the other House voices have been
raised that some steps should be taken -
to see that justice is not delayed in
the courts of law, because the well-
known saying is, “Justice delayed is.
justice denied.” Therefore, I only
say that if the arrears are accumulat-
ing, Parliament has the duty to find
ways and means to clear off the
arrears.

Now, Sir, the first question which.
I want to submit to the House is this.
When the Constitution: was frained,
the framers of the Constitution in their
wisdom thought that eight Judges
would be quite enough for the Sup-
reme Court to do the job. The:
strength of Judges fixed for the Sup-
reme Court was eight. But then the

! working of the Supreme Court showed

that in 1956 there was a need for
raising the number of Judges, and
that need was met by Parliament by
raising the number to eleven. Now,
after three years the Government have:
come to us and they say that three
more Judges should be added. It
seems one Judge each year is the
demand of the situation or the demand
of the Government.

Dr. R. B. GOUR: Just as the Minis-
ters’ number increases.

SHrt B. N. DATAR: The number in
the opposition is coming down.

Surr J. N. KAUSHAL:
hon. Member here has given an
amendment. He says, “No, no. Even
fourteen will not solve the problem.
Why not raise the number to seven-
teen?” Probably what the hon. Mem-
ber has in mind is this. He seems to
be quite sure that the arrears are not
going to be reduced even by the pre--

Then one:



227 Supreme Court (Number [ 7 APRIL 1960 ] of Judges) Amdt. Bill

sent increase, and then he feels, “if
that is so, then why waste the time of
Parliament again and again? Why not
incr.use the number to seventeen and
let the Government and the Chief
Justice of India decide as to how
many appointments should be made?”
Well, that is the problem with which
we are faced. My submission to the
House 1s that the Bill, although it
may seem to be very innocent, does
raise a very fundamental issue, and
that fundamental issue is as to why
arrears are accumulating in the Sup-
reme Couri. Only two answers can
be possible—either that the judges are
not doing their work properly or that
the number of cases which come to
the Supreme Court is in fact much
too large and the present number o
Judges cannot meet the requirements
of the situation. So far as the first
answer is concerned, I can say from
experience—as everybody can say—
that the hon. Judges of the Supreme
Court are doing their job tremen-
dously well. Nobody can have two
opinions on this matter. The Supreme
Court sits right through all the day,
listening to cases, not dictating judg-
‘ments there.

Surt H. P. SAKSENA: (Uttar Pra-
desh): Saturdays and Sundays?

Sarr J. N. KAUSHAL: On Sundays,
Parliament does not want the Sup-
reme Court to work. My submission
to the House is that those hon. Mcm-
bers who do not have a very intimate
knowledge of the law courts should
not grudge the holidays on Saturdays
or Sundays to those persons who have
to work in the law courts. The type
of work which the Judges have to do
ismuch too onerous,and only those
who have seen things from very close
quarters know the unstinted atten-
tion and the responsibility with which
the cases are decided in the highest
court. My submission to the House is
that the hon. Judges require proper
and suitable rest; otherwise, it will not
be possible for us to get the best out
of them. I do not agree with my
friend, Shri Saksena, when he says

« that Saturday is an off-day for them.
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But 1t 1s, well, for very good reasons.
They have to dictate judgments on
Saturdays and Sundays. They go on
listening to cases on all the five days
of the week and judgments are not
dictated in the Supreme Court as they
are dictated sometimes in the High
Courts. Therefore, the Judges have to
find time to ®ctate judgments—
judgments which are of a very
momentous nature, judgments which
will settle the law once for all and
judgments which are for the future
guidance of the country.

Therefore, the point which I
posing before the House was this:
why are the arrears accumulating in
spite of thefact that the strength of the
Judges wag raised only three years
back by as many as three? Well, my
friend opposite has just pointed out
one reason and it is that the Labour
cases go to the Supreme Court in very
large numbers. That is the view ot
the Law Commission also and the
view of the Law Commission is based
on facts and figures. My submission
is, on that matter something will have
to be done. But again the question
whether we should provide a further
right of appeal to the High Court or
a further right of appeal to the
appellate tribunal which we abolished,
whether that is the solution for dec-
reasing the work of the Supreme Court
or whether some other solution will
have to be found out, has to be looked
into. Well, I want to raise a very
important issue before the House—
and I have tried to raise it more than
once—and it is this: when Parliament
in its wisdom thinks that a particular
decision of a tribunal shall be final,
then why should there be any further
remedy against that judgment? I
have not been able to follow it. In one
breath we say that this judgment is
going to be final and in another breath
we are giving some type of supervisory
jurisdiction either to the High Court
or to the Supreme Court to go behind
that judgment, and that upsets the
entire procedure. Now, in regard to
labour matters, Parliament thought
that these matters should be settled

was
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expeditiously and by one particular
court, and that there should be an end
of the matter. But what do we find?
The matter after being decided by one
tribunal is at once taken to the Supre-
me Court and the very purpose of
making the judgment of the tribunal
final is defeated, and it is defeated by
whom? As my friend was pleased to
say, it is defeated by the rich. It is
defeated because they have the capa-
city to take the matter to the Supre-
me Court and then delay the matter
there and see that the judgment of
the tribunal is not given effect ton.
And the labourer on the other side who
is much too poor to go to the Supreme
Court does not get the benefit in all
these matters. Therefore my submis-
sion to the House is, while we are dis-
cussing the question of raising the
strength of the Supreme Court, we
must face the fundamental question,
and that question is whether the power
of the Supreme Court under article
136 is serving a salutory purpose or
whether that power under article 136
is being resorted to by those litigants
who have the power to take the matter
to the Supreme Court and get, In
fact, justice defeated, because my
experience of the law courts is that the
larger the number of appeals, the
greater the possibility of justice being
defeated. I am ome of those who
believe

Surr J. S. BISHT (Uttar Pradesh):
No, no. The point is, can you take
away the jurisdiction of the Supreme
Court? Will the country or Parlia-
ment

Surr J. N. KAUSHAL: Whether we
can take it away or not is again a
matter for Parliament to decide.

Smrt J, S. BISHT: It is a constitu-

tional amendment.

Serr J. N. KAUSHAL: I it is a
constitutional amendment, it can be
made by Parliament. If you are only
taking a technical plea, that plea is
not maintainable.

Sert J. S, BISHT: It is not a

technical plea.

SHRT P, N. SAPRU (Uttar Pradesh):
Do you want a miniature Supreme
Court in every taluk or district.
division and then create a big, glorious
and good impression of justice?

SHRI J. N. KAUSHAL: I have great
respect for the views of my friend,
Shri Sapru. But what I was trying to
say . . .

SHRr P. N, SAPRU: I have great
respect for his ability but I have to
state my opinion.

« SHri J. N, KAUSHAL: . .was
that under article 136, there 1is no
doubt that the powers of the Supreme
Court are absolutely unfettered and
the Supreme Court exercises those

powers. In cases where the Supreme
Court feels that grave injustice has
taken place .

Sarr J, S, BISHT: That is the sole
guarantee of fundamental rights,

Serr J. N, KAUSHAL; My friend is
again confusing fundamental rights
with article 136. They have nothing
to do with article 136. Fundamental
rights are safeguarded under article
32, 1 am not for a moment suggesting
that any curtailment of the powers of
the Supreme Court or the High Courts
should take place. But what I am
saying is, the whole difficulty has
arisen by the exercise of the powers
under article 136. As the Law Com-
mission has also pointed out, such
liberal special leave has been granted
in labour matters that the whole work
of the Supreme Court has cldgged,

Surr P, D, HIMATSINGKA (West
Bengal): Because of the abolition.

Surr  J. N, KAUSHAL: Now, the
question therefore is, because the
Supreme Court felt that it was the
judgment of one man and that judg-
ment would not have any finality . . .

Sert P. D. HIMATSINGKA:
Different judgments from different -
courts.
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SHr1 J, N. KAUSHAL: The Supreme

Court felt that if the matter came to |

them in the third stage after it had
been examined by the High Court,
they would interfere more sparingly.
But the High Court thought that the
judgment was given by only one judge
and therefore they should exaniine
the case more or less in all respects.
Well, my submission to the House is
like this. Was that our intention
when we abolished the appeilate
tribunals? Has the intention ‘of
Parliament been achieved? What was
the object of Parliament in abolishing
a further right of appeal in labour
matters? The intention of Parliament
in fact was that these disputes should
be decided most quickly. Now my
hon. friend, Shri Sapru, has tried to
deal with this point by saying that if
you take away the power of the High
Courts or of the Supreme Court,
injustice will take place. On that
matteyr my friend may agree with me
or may not agree. After working in
the law courts, this is what my experi-
ence says and I want everybedy to
share it with me.

Can anybody define what is absolute
justice, and can anybody say that
what is decided by the highest court
is in fact that correct decision?

4 pM.

Sur1 J. S. BISHT: That is what the
Communists say.

Surr J. N. KAUSHAL: Whether the
Communists say that or I say that does
not carry the argument any further,
does not examine the argument dis-
passionately. I am saying that justice
is that which is decided by the highest
tribunal; otherwise, there is no other
absolute definition of justice.

Serr J. S. BISHT: Then why not
say,” “Sy ST FL TGr AT g 17

Sart J. N. KAUSHAL: You better
listen to me and then go on when
your turn comes. Otherwise I would
not be able to make my paoint. My
submission to the House is this.

Certainly I am raising a fundamental !

e
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question; I may be entirely mistaken;
the House may not agree; it is ihe
wisdom of the House which ultimately
prevails. But I only want to put in
what my feelings are on the question
of administration of justice. I ask:
Can anybody say that the judgments
of the Supreme Court are hundred per
cent, correct? Nobody can say that.
Provide a court of appeal and we will
show to you that there will be inter-
ference even with the judgments of the
Supreme Court; naturally, it will not
be in all cases; it may be in 10 per
cent. of the cases, or 15 per cent. or
20 per cent. of the cases. But then
the method evolved by the wisdom of
the people is that whatever is decided
by the highest court should be taken
to be justice. That is the guarantee
and if that is the idea of justice, then

my submission to the House is—after -

looking to the litigation as it continues,
the misery which follows a litigant as
soon as he goes to a court of law—
that that misery should be curtailed
by giving him not too many courts.
That is what I want to say to the
House. I do not say: Stop him at the
lowest level. I say: Bring him to the
highest level but
courts, and the highest court also
should not be given, as I say, crippled
jurisdiction. The highest court should
also be given the right of appeal.
Otherwise my own experience is that
these writ matters, these special
jurisdiction cases, they are the result
of a large number of cases coming to
the highest courts, and yet these only
give illusory protection to the
citizens. That is the point I want to
make. Whether anybody agrees: with
me or not, it is the experience of each
member which matters. Why I say
like this? My submission to the House
is that applications for special leave

are granted in the initial stage in a
large number of cases; writs are
admitted in the initial stage in a

large number of cases, but ultimately
relief is granted in a very few cases,
and the reason is obvious. The
Supreme Court as well as the High
Courts have laid down time and again
that they will only interfere if there
is an excess of jurisdiction, or an
error apparent on the record. Now

not through four .

|
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then can anybody point out in how
many cases there has in fact been an
excess of jurisdiction? It is in very
few cases. But the litigant has
desire in him to go to the highest
court even though he knows that his
success ultimately is going to come
very rarely. Therefore what. I am
suggesting is this, Either give to the
High Courts and the Supreme Court
full rights of appeal so that a subject
may feel that I have gone in appeal
to the highest court and my appeal
has been heard and decided. I am
saying this again because in appeal
matters the jurisdiction of the High
Courts and the Supreme Court is full.
Otherwise, in revisional matters and
in matters under article 136—1I submit

to the House—the ultimate inter-
ference is very little. The result is
only this that the number of cases

goes on increasing in the vain hope
that the litigant would get justice, but
then ultimately it happens that the
High Courts and the Supreme Court
do not interfere. They say that the
decision is wrong but it has that
jurisdiction;  ‘“therefore we cannot
help it”. I can quote case after case
where the judges say: If we were
sitting as a court of appeal we would
have given you relief, but then we are
not a court of appeal in these matters;
we have only supervisory jurisdiction.
And they are limiting their super-
visory jurisdiction only to cases of
excess of jurisdiction. Therefore the
whole point which I want to bring to
the notice of the House is this and I
ask: Are these special leave petitions
under article 136, which take up most
of the time of the Supreme Court,
really doing good to the citizen? My
friend, Mr. Sapru, is very vehement
for the rights of the citizen. I am
also for it to the same extent. But I
gsay: If you want to give protection to
the rights of the citizen, take them up
to the highest court, the Supreme
Court, but only by giving them
regular rights of appeal. Don’t give
him these illusory rights of appeal.
These are neither rights of appeal nor
rights of revision. They are only just
a matter of discretion with the courts,

|
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and every citizen in a vain hope is
running after the High Court and the
Supreme Court, and ultimately, after
two days’ full-dress arguments, the

the | High Court or the Supreme Court say,

“We are very sorry. The judgment
seems to be wrong, but we cannot help
you. It is a judgment with jurisdic-
tion. The Judge has the jurisdiction
to decide rightly as well as wrongly.”
This famous phrase has done tremend-
ous harm, I should say, to the juris-
diction which we have given to the
High Courts and the Supreme Court.
Either give them full appeals or take
away these powers. That is the point
I want to make before the House. Now
what has happened? And you see that
regular civil appeals are waiting for a
number of years, and the High Court
or the Supreme Court is only busy
to deciding the special leave matters.
And what happens to these poor liti-
gants who have the regular right of
appeal, who have spent a lot of money
for going to the Supreme Court? Their
cases are held up, because other cases
become more important,

Surr J. S. BISHT:
number of judges.

Increase the

Surr J. N, KAUSHAL: The question
{s whether the solution lies in increas-
ing the number of judges. And then
the same question would again come
in, whether the presgent strength which
the hon. Minister is advocating”
whether that will be enough, and
if that is not going to be
enough, then are we prepared to go
on increasing the number of judges
periodieally, after every three years
increase the number by 3 or 6, There-
fore the point which I want to make
to the House is this,

Sur1 J. S. BISHT: But is the num-
ber, even if it is 20, high for a popu-
lation of 400 millions?

Smrr J. N. KAUSHAL: I am not
suggesting that. Why then should the
Government bring this case in a very
apologetic manner? The Minister
says: We will not have all the 14
judges for ever, and as soon as the
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arrears are wiped out we may even
reduce the number of judges. Have
the courage to say as and when the
work goes on accumulating we will go
on increasing the number of judges. I
don’t shirk it. I say: You may have
the Supreme Court manned by fifty
judges even; I do not mind, but I say
while giving a strength of fifty judges
give them full rights of appeal

[TaE VicE CHAIRMAN (PanpIT S, S. N.
TaNkHA) in the Chair]

Don’t cripple appeals. Don’t limit
them to revisional matters and to mat-
ters under article 136, and these
appeals under article 136 are doing no
good to anybody. Either give them
full appeals or do not give them any
appeals. That is my whole point.

And then the other point which I
want to make to the House is this, The
Supreme Court interferes because the
Supreme Court feels that they do not
have the assistance of a properly writ-
ten judgment by the labour tribunals.
If they had a perfect written judgment
by the High Courts, then they would
interfere, rather charily. "What I sug-
gest therefore is this. Now, if the
whole difficulty has arisen because of
labour cases, then do not revive the
Labour Appellate Tribunal; then give
this right of appeal to the High Court
so that again both parties may feel
that our matter has been examined in
appeal by the High Court. Even with
the labour tribunals the people are not
satisfied,. The people of our country,
in fact, have their faith either in the
High Courts or in the Supreme Court.
Now so far as the Tribunals are con-
cerned, we have to inculcate that faith
in the people by telling them that the
tribunal jhdgments are going to be
final; whether right or wrong you have
to pin down your faith in these tri-
bunals. And my submission to the
House is: It raises a very large issue
as to whether we should have tribu-
nals or no, whether all matters should
be dealt with by the ordinary courts
of law. It is a very large issue. If we
feel that there are certain matters
which should be decided by the tribu-
nals, then my submission to the House
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is that we have to do two things,
Number one, the tribunals should be
properly manned; very eminent peo-
ple should be appointed even to the
tribunals so that people may have the
same kind of faith in them as they
have in the Judges of the High Courts
or the Judges of the Supreme Court.
That is one way of inspiring the con-
fidence of the people. Whether the
people have confidence today or they
do not have confidence today in them,
their judgments must be final, and con-
fidence will come by passage of item.
As 1 said, the confidence they
have today is in the justice
which is done by the highest court.
Angd if we feel that the tribunal should
be the highest court, then there should
be no further inteference with the tri-
bunal either by way of revisional juris-
diction of the High Court or by way of
revisional jurisdiction of the Supreme
Court. That is the point I want to
make, It frustrates our purpose. In
one breath we want to make the judg-
ment of the tribunal final, but in the
other breath that judgment is not
final since it is subject to the jurisdic-
tion of the High Court under article
226 and of the Supreme Court under
article 136 of the Constitution. Though
the interference is very very small,
the number of cases in the High Court
goes on mounting and the other work
is being stopped. Therefore, what I
submit to the House is, as the hon.
Mr, Datar has stated, this measure is a
measure for the purpose of reducing
the arrears. With that proposition I
have no quarrel. But I suggest to my
friend that the whole question of rights
of appeal to varlous courts including
the Supreme Court needs a little more
thought; that needs an examination.

The Law Commission also—with all
respect to the members of the Law
Commission—brought great industry
and ability on the problems which they
examined, But I would make bold to
submit that no solution has been given
by them to the real problem of giving
speedy and inexpensive justice for that
purpose. The only solution which I
suggest is this. You have to revise
your system of appeal, second appes],
letters patent appeal and a further
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appeal to the Supreme Court, Why
should we have four appeals to the
Supreme Court? I am one of those
who say, let every case start in the
High Court end let an appeal lie te
the Supreme Court and the matter be
finished. Give 200 Judges to the
Supreme Court. Every litigant will
be very happy that the matter has
been examined by the High Court and
the Supreme Court, If you do not
want to take the small disputes to the
High Court and the Supreme Court,
yvou should kindly say that the judg-
ments are final. You should specify
whether you want them to be final.
These judgments do not become final
if there is a further power given to
these courts, Though these powers
are exercised in very few cases, the
only purpose that is being served by
these powers is the increase in the
court work and the denial of proper
justice to the people that they should
get. My submission to the House is
that some day we will have to sit
down for revising our system of ap-
peals. Unless we do that the liti-
gant is not going to get either quick
justice or inexpensive justice,

The other matter which is, of course
not very much connected with this—
this is only incidentally connected—is,
as was pointed out by my friend oppo-
site, that going to the Supreme Court
is not an inexpensive matter; it is a
very expensive matter. There also it
is the rich who can take advantage of
the Supreme Court’s jurisdiction. It
is a great discrimination, We estab-
lish law courts for dispensation of
justice as between man and man, in
fact, for the purpose of justice being
given to the poor man., But, is the
poor man really getting justice? The
poor man has net the capacity to get
justice.

SHrr J, S. BISHT: Reduce the court
fee.

Smrt J. N. KAUSHAL: You have
the power to do that. I am standing
before Parliament, T am not standing
before a body which could say that
this does not lie within their power.

I am standing before the sovereign
Parliament of the country. Therefore,
these matters should be examined in
their proper perspective.

This Bill not only raises a very
small issue, but larger issues like the
matter of appeal, the matter of ex-
pensive appeals, the matter of inex-
pensive appeals, the matter of court
fees and so on. These are all con-
nected matters. The sole purpose of
law courts is to give inexpensive and
quick justice to the people. Are we
doing that? With these words, I have
done.

Dr. R, B. GOUR: Mr. Vice-Chair-
man, our friend, the Home Minister,
has brought a Bill to increase the
number of Judges in the Supreme
Court, as the other hon. Members whe
preceded me have said, the Bill is not
so innocent as it raises certain very
serious problems. In fact, the Bill
suggests a remedy for a very serious
problem which is really not the remedy
but which may only further accentuate
the problem, and for that matter he
will have to come to seek further
remedy in future. That is what my
friend here said, That is what Mr.
Kaushal also said. :

Sir, this question of appeals to the
Supreme Court has become a very
serious matter. I will come to the
dquestion of trade unions to show what
difficulties they are facing. I am not a
lawyer; I do not know anything
about law. But I only know how
administration of law and justice is
creating problems for people like me,
To that extent only I would, there-
fore, be speaking. I would,in advance
seek the indulgence of the House; if
for not being a lawyer and not being
well versed with the practice of legal
quibblings or legal decorum I trespass
into other realms overstepping a lit-
tle the legal boundaries, I may be
excused.

Sir, I think, to my mind, there are
many judgments even of the Supreme
Court which contradict each other.
That means the Supreme Court itself
is creating a very conflicting type of
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case law and, therefore, increasing the
possibilities of appealing against
High Court judgments. So, the
Supreme Court itself, in my opinion,
is responsible for creating a situation
and an atmosphere that enables more
appeals to come to the Supreme Court.
I will just give you one example, I
will not be able to give you the rele-
vant sections of the law but I can tell
you this much.

There was a case in Hyderabad
pertaining to a high executive officer
ot the old Hyderabad Government.
He wags charged with certain criminal
acts and was, therefore, tried. Now,
on a Divisional Bench of the Hydera-
bad High Court, on which there were
two Judges, the two Judges differed.
One Judge convicted the gentleman
while the other thought that there was
no ground for conviction. The case
went to a third Judge. The simple
technical problem which arose was
that the Sessions Judge had not
called for a particular evidence. The
Division Bench should have either
returned the matter to the Sessions
Judge or should have taken a decision
whether that evidence was necessary
or not. In any case, the two Judges
differed and gave differing judgments.
When the case went to a third Judge,
he definitely opined that this particu-
lar piece of evidence would not mate-
rially affect the case and, therefore
thought that it was not necessary that
the whole procedure must be gone
into. He convicted the gentleman.
The matter went to the Supreme
Court, The Supreme Court in this
particular case acquitted the gentle-
man.

Now, there are cases where the
Supreme Court has held different views
in similar circumstances. Therefore,
if the highest court of our country
gives differing judgments in the same
case, obviously when the highest court
is not giving a final verdict on the
question, it is creating a further con-
fusion and, therefore, increasing the
chances of appeal.

Surt AKBAR ALI KHAN (Andhra
Pradesh): While making a serious
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charge of this nature, the hon Mem-
ber must give the case to show the-
contradictions.

Dr. R. B. GOUR: I have told you itz
is a Hyderabad High Court case. You .,
can find out other cases, You know
them.

Surt AKBAR ALI KHAN: When:
you make such a serious charge you.
must give the full facts.

Dr. R. B, GOUR: Wel], if you want I"
will consult my lawyer friends in the-
other House belonging to my Party-
and tell you because these matters we
discussed at length.

Therefore, Sir, the Supreme Court
itself is creating extra chances for
appeals. Take the Bharat Bank case
of 1951, The Bharat Bank case was a
very crucial case, Whether that case
could go to the Supreme Court or not
itself was challenged. Mr. Justice
Fazl Ali gave a dissenting judgment,
He said that the case could not come
to the Supreme Court; the Supreme
Court had no jurisdiction over it, But
the other two Judges—the Chief
Justice and the other Judge—were of
the view that it could come to the
Supreme Court.

Surr T. S. PATTABIRAMAN (Mad-
ras): On a point of order, Sir. May I
know whether the hon, Meraber has a
right to criticize the judgments of
the Supreme Court . .

Dr. R, B. GOUR: Surely, T have.

Surr T. S PATTABIRAMAN: Please
allow me. The judgment of the
Supreme Court is final. May I know,
Sir, whether it is open to the hon,
Member to vivisect it and criticize it
in this House?

Dr. R. B. GOUR: Yes, I have a right
to do that. Mr, Justice Patanjali
Sastri, the then Chief Justice of India,
speaking in Nagpur once said that the
judgments of the Supreme Court
could be criticized, and they should be
criticized. In fact, it would be very
difficult for the Supreme Court tc
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function in a normal atmosphere un-
less its judgments are criticized. I
remember the particular speech of
Justice Patanjali Sastriy when he was
the Chief Justice of India, wherein
he said that these judgments must be
criticized, but not in the way that
Mr. Pattab‘raman would like them to
be criticized.

Surt T. S. PATTABIRAMAN: May I
point out to my hon, friend, who is,
unfortunately, not a lawyer that he
can offer a general criticism but he has
no right to criticize every judgment
especially when he is ignorant of law.

Tue VICE-CHAIRMAN (PanpIT S,
S. N. Tanksa): I do not think the hon.
Member is actually criticising the
judgments. According to him some
judgments are against others, they are
contradictory to one another according
to him, That is his opinion.

Surr AKBAR ALI KHAN: But he

has not quoted particular judgments
to convince us.
Tae VICE-CHAIRMAN (PawpIT S.

S. N. Tankua): That is because he is
not a lawyer, -

Suri B. N. DATAR: He need not say
that the Supreme Court creates eon-
fusion. That is not correct. He might
say that difficulties are created by
differing judgments.

Dr. R. B. GOUR: I am glad to be
guided by the hon. Home Minister,
though I really want Government to
be properly guided,

Now, in the Bharat Bank case it was
held even in the main judgment that
only points of law would be gone into
by the Supreme Court. That was said
even in the main judgment in the case
of the Bharat Bank case. The dis-
senting judgment said that the
Supreme Court should not look into
it at all, that the appeal should not be
entertained. In the main judgment it
was said that only points of law should
be looked into. But what happened
subsequently? Are on]y points of
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law being looked into? No, Awards
are being entirely modified. There-

fore, the scope of article 136 of the
Constitution is being extended in prac-
tice. That is my contention. It is not
merely questions of points of law that
are being considered, as was said in
the Bharat Bank case, by the Supreme
Court. You are now going into points
of facts, and there are subsequent
judgments where you fry to extend
the scope of this article to points of
facts also because it is said points of
fact infringe on points of law and
therefore they are all interwoven and

they should all be gone into, both
points of law and points of fact, And
later on whole awards are being

revised by the Supreme Court.
AN HonN. MEMBER: No, no.

Dr. R, B. GOUR: My point is, the
framers of the Constitution had some-
thing in their minds, but in practice
we are extending this article and also
the work of the Supreme Court by
expanding the scope that is made
available for appeals fo the Supreme

Court under article 136. That is my
contention.
Surt AKBAR ALI KHAN: You

have to amend the Constitution.

Dr, R. B. GOUR: Well, my hon.
friend barrister Shri Akbar Ali Khan
would not even fry to understand this
particular point, thgt lawyers can
interpret anything and take it to any
extent. What is the position now?
Which judgment are we to teke? Is
it to be the main judgment on the
Bharat Bank case which says that the
Supreme Court has no jurisdiction in
such matters unless they are connected
with points of lJaw? Or should we take
that judgment which says that points
of facts infringe on points of law and
so both should be gone into? Both
are Supreme Court judgments. So I
say under article 136 whole awards
are being revised, they are re-written.
After all, the Supreme Court is not a
tribunal in that sense. A Tribunal in
Calcutta goes into the entire question
of earnings, paying capacity, wage
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structure, cost of living index, cost-
liness of life and everything and then
it fixes the wage structure, The ques-
tion is whether the Supreme Court can
go into only cases where the rights
guaranteed by the Constitution have
been infringed by the Tribunal or
whether the Supreme Court can go
into questions of cost of living and so
on and re-write the whole wage struc-

ture. That iz the point to be consi-
dered.
Surr J. S. BISHT: Bring in an

amendment to amend the Constitution,

Dr. R. B. GOUR: It is not for me to
bring in an amendment to amend the
Constitution. My point is, one inter-
pretation is given in 1951 and a diffe-
rent interpretation is given in 1957,
Which is the one to follow?

Tug VICE-CHAIRMAN (Panpit S.
S. N. TankHA): The point is whether
you have rightly understood the two
judgments.

Dr, R. B. GOUR: Then you tell me
whether the Supreme Court can under
article 136 re-write whole awards. If
1t can, then it means there is some-
thing wrong with the practice or the
Constitution. Tell us what it is.

AN Hon. MEMBER: You can have
an amendment,

Dr. R. B. GOUR: I do not think the
Constitution is so sacrosant that we
cannot amend it. Amend it if you
like. My contention is facts connected
with industrial disputes should not be
looked into by the highest court of
the land but only points of law need
be gone into. Amend the Constitution
if you want. The thing is, unless you
take some such steps, appeals in indust-
rial relations cases are not going to be
curtailed in number. I am {old in 1951
that they will look into points of law.
But today you are re-writing entire
awards, Tell us whether this should
be done. If this can be done under
article 136, then amend it.

Surt AKBAR ALI KHAN: Yes.
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Dr. R. B. GOUR: Then amend it
because industrial relations cases can-
not be equated with ordinary civil
cases. Ordinary civil cases are based
on property laws. Industrial relations
are not covered by the ordinary laws
of civil contract. I am an employee
and the emnloyer cannot say that I am
bound by the ordinary civil contract
law and therefore he can hire me or
fire me at any moment, The moment
I enter his employment, that sort of
thing just dees not apply 1o me, for
mmdustrial lavw 15 something more than
the ordmary <.vil law, as you will see
if you go througa that small book pub-
lished by the Lahour Ministry where
the whole guestion has been, in a way,
analysed. A labour industrial tribu-
nal is not just a civil tribunal which
will say whether this particular pro-
perty should go this way or that.
Take for instance arbitration. Arbi-
tratinn uncder the ordinary law cannot
be equated with arbitration in the case
of trade unions and industrial rela-

tions. Here the arbitration is diffe-
rent, The arbitration here is of a diffe-
rent type. Here the arbitrator is

called upon to look to different things.
Here it is not so much a question of
the wording of the law. Here it is a
question ol social justice and that is
predominant. Therefore, here quite a
different set of standing rules and obli-
gations govern the functions of the
arbitration in the industrial dispute, I
am ta'king of industrial reiations law.
Therefore, as I said, you cannot equate
civil law or arbitration under the civil
law or company law with arbitration
under industrial relations law, though
both are arbitration. They have to
be dealt with separately. When
Nandaji was making a statement on
the question of Tribunals, we raised
this question and he stated that the
two could not be equated, Why? That
is the question. We say that appeals
must be curtailed and voluntarily.
That is something different and that
is not happening. Since the abolition
of the Labour Appellate Tribunal,
many more appeals have gome up on
ordinary grounds and ordinary issues
have been referred to the Supreme
Court. I do not understand and I do
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not know and so I am open to correc-
‘tion, but in other matters also even
-ordinary appeals are going up to the
Supreme Court and that is not cor-
rect. If a punishment of 7 years
jail is reduced to 5 years, should such
a case go to the Supreme Court?

AN, HoN. MEMBER: Why not?

Dr, R. B. GOUR: The thing is, this
ds, after all, the highest court of law
in the 1land. What is happening
-actually is that in our judicial system,
the Supreme Court is becoming more
~and more merely an appellate court
.and the High Courts are losing what-
.ever weight or place they had in the
judicial administration of the coun-
try. That is happening more and
‘more. In fact, there is a tendency to
- give to the Supreme Court a certain
administrative control over the High
‘Courts. The moment you take that
type of a course, even 35 Supreme
~Court Judges would not be enough.
You have to see that not only in indus-
trial labour relations but also in other
cases these references to the Supreme
'Court are minimised and only very
serious points of law or interpreta-
tion of law governing the entire judi-
cial administration in the country are
referred to it. Otherwise the Sup-
reme Court becomes—excuse me for
saying so—a cheap court of appeal,
with anything and everything going
there. Not only from the point of
view of the costliness of litigation but
also from the point of view of the
dignity of the Supreme Court such
appeals should not go there. It has
to give the final word in the inter-
pretation of law. That is the point I
want to emphasise. The whole ques-
tion of appeals has to be gone into
and more so in regard to industrial
matters. This was discussed and the
hon. Minister has now suggested the
-creation of a separate labour Bench
in the Supreme Court but whether
-that Bench of three Judges will solve
#this problem and whether it will cur-
-tail litigation is a point to be consider-
‘ed. We have got the code of discipline
and the screening committee. Have
these bodies done anything to cur-
tail the appeals? No. We do not see
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much improvement in regard to
voluntary curtailment and the provi-
sion of a separate Bench for labour
matters is not going to cut down
the number of appeals. The trade
unions are unable to bear the cost.
The employers for an increase of two
rupees in the salary would spend
freely two thousand rupees in this
appeal business. They are used/,
to speculation; they are used to this
gambling and, therefore, they gamble
in this also but the trade unions can-
not afford it. Some time back we
amended the Industrial Disputes Act
and brought in this three tier system,
the labour courts, the State tribunal
and the National Tribunal. Parallel
to this, the High Court is there and
the Supreme Court is also there. With
regard to the State tribunal, the mat-
ter goes to the High Court and from
the High Court it goes to the Sup-
reme Court. In the case of the
national tribunal, like the coal award
or the banking award, the matter goes
to the Supreme Court. The trade
unions are facing the biggest difficulty
in the States. From the State tribunal
the matter goes to the High Court and
then to the Supreme Court. Then,
this three tier system has become a
four tier or a five tier system in
actual practice, So far as the All-
India Trade Union Congress is con-
cerned, our stand has been that you
must have a separate Bench in the
High Courts because cases go from
the State tribunal to the High Court.
Either you can amend the Constitu-
tion and remove the Supreme Court
from the picture so far as labour mat-
ters are concerned and have the
Labour Appellate Tribunal as the final
body or have a separate Bench of the
Supreme Court for labour matters
but in any case a restatement of the
position under article 136 of the Cons-
titution with regard to the sort of
cases that can come up to the Supreme
Court has got to be dene. I «can
understand cases relating to points of
law coming up but I do not think
points of fact can be or should be
discussed in the Supreme Court. In
the latter case it would be impossible
to cut down the number of appeals

coming up to the Supreme Court.
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Recently there was a judgement of the
Supreme Court in regard to a pottery
factory in Saurashtra. The Tribunal
had given an award which was to be
implemented from June 1956. The
Supreme Court gave its judgment, I
think it was given in March this year,
upholding the Tribunal’'s award. The
workers have to get the increased
wages from June, 1956. Three years
have already gone by. I have not got
the judgment with me but if the
‘Supreme Court has said that the work-
ers must get the benefit from June
1956, then I am sure the employers
will find it very difficult. It is a small
pottery factory, not the State Bank
of India. If it is not to be made appli-
cable from June 1956 then the work-
ers would have suffered because the
“Tribunal had given the award long
ago. In industrial matters, the delay
of three years means a lot. The
workers’ claim for wage increase was
Jjustified and they get the wage in-
crease from the Tribunal with effect
from June 1956. All these years they
have been suffering from high prices
and low wages. In Saurashtra, Sir,
prices are higher than in any other
‘part of the country. That is why the
latest cement award has given higher
Jdearness allowance scales to the
‘Gujarat worker than to the others.
In the Digvijay settlement also this
point was discussed. The union and
the employers have come to a settle-
ment that the cost of living being
higher the employees should get more
‘dearness allowance. That being the
case, if the judgment of the Supreme
Court comes after three years, don't
you think that this delay is costing
the workers very much? The employ-
er is safe. Is the Supreme Court help-
ing in building case law and indus-
drial law? I have earlier stated 1ihe
difficulty. Take, for example, the
«question of bonus. You know the his-
‘tory of this question, A fine book has
been written on this issue by an ex-
Sessions Judge of Madhya Pradesh
who had also worked in Labour
courts. The name of the book is
“Theory, Practice and Law of Bonus
in India”. I think that is the name.

That is a very good book and you

t
{
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will find how the case law 1n regard
{o bonus has deteriorated from year
to year. There was the famous LAT
award which said that bonus was de-
ferred wage. There as a very famous
award that the LAT had given in
which it was said that where living
wage standards are not reached,
bonus 1s a deferred wage and in cases
where living wage standards had been
reached, bonus becomes extra pay-
ment for extra incentive. There
are later judgments characterising
bonus as ex gratia payment, whether
the worker gets the minimum wage or
not, whether he gets a living wage or
not, whether the wage structure falls
short of the cost structure or not.
Then if it is a puja bonus in Calcutta,
it is customary and it must be paid
whether the factory is making a pro-
fit or is running at a loss. In regard
to other cases it cannot become cus-
tomary. It is quite possible that a
factory may have paid bonus for four
or five years consecutively in spite
of loss but it cannot become cus-
tomary. A particular factory in Bom-
bay paid bonus for four years even
though it was running at a loss and
the High Court held that it must pay.
I do not know whether it was the
High Court or the LAT. Anyway,
that judgment is there but now that
cannot become customary. Custom-
ary bonus is only puja bonus. There-
fore, Sir, I say that a very complicat-
ed case law is being developed for a
very simple problem of social justice.
There is that famous Miss Scott's case.
She was victimised for union activi-
ties and union membership. The Tri-
bunal held that she was victimised
and ordered her reinstatement. The
Supreme Court agreed with the Tri-
bunal that the dismissal was unjust
but then said that in all cases, re-
instatement cannot be the remedy.
Now, Sir, this creates loopholes. If
there is doubt in the procedure adopt-
ed, if the employer is at fault, and the
case is there, an attempt has been
made to show that the dismissal is
due to his or her membership of a
union, then it is a case of victimisa-
tion and the simple remedy is Te-

instatement. Else, you can come to
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an understanding with the Union. If
on the other hand, such case laws
are prepared in industrial matters
that reinstatement is not the remedy
in all cases, then it raises a question
of controversy. You say that reinstate-
ment is not the remedy in all cases.

SHrr P. D. HIMATSINGKA: How
can that be?

Dr. R. B. GOUR: All right. It is
victimisation. You are not prepared
to reinstate her but offer Rs. 25 and
ask her to quit. Your argument is
that she was a steno-typist and was
working in the confidential section
and that, therefore, she could not be
re-employed. You say that you might
have victimised her—that is a differ-
ent matter—but that you cannot now
have her reinstated. Dou you think this
is a proper approach in industrial
relations?

Surr P, D. HIMATSINGKA: This
is the proper approach.

Dr. R. B. GOUR: Proper approach?
My friend here is arguing for the
employers. Ordinarily in a court of
law you will give the benefit of doubt
to the accused. Whom are you giving
the benefit of doubt here? To the
employer? Not to the girl who has
been victimised because of her union
membership.

Sar1 P. D. HIMATSINGKA: She is
the confidential clerk and if she cannot
be trusted, how can she be reinstate-
ed?

Dr. R. B. GOUR: Then you change
your trade union law and say that a
confidential clerk cannot join a trade
union. You say that clerks doing con-
fidential work like Personal Assistants
to the management and Steno typist
to the Managers cannot join a trade
union.

SHrr B. N, DATAR: Mr. Vice-
Chairman, is all this discussion rele-
vant?

Dr. R. B. GOUR: Of course it is.

o
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Surr B. N. DATAR: It might be
intepesting but is it relevant? There

is a limit also to the criticism of
Supreme Court judgements,

Dr, R. B, Gour: Sir, I am not....

Surr K. K. SHAH (Bombay): On a
point of order, Sir. The question be-
fore us now is this whether the num-
ber of judges of the Supreme Court
should be increased. It is not a ques-
tion of arguing the powers of the
Judges of the Supreme Court. What
my learned friend is arguing is
whether particular powers should be
enjoyed by the Supreme Court or not.
Now, those powers are ldeﬁned by
the Constitution and unless the Con-
situation is changed my friend has
no right to argue on that point. On
the question of increasing the number
of judges of the Supreme Court, it is
entirely irrelevant,

friend
case

Dr. R. B. GOUR: My hon.
is very much worried about the
of the employer.

Sir, my point is that such powers are
bound to increase the work of the
Supreme Court. Even with a 100 Sup-
reme Court judges you will not be able
to cope with the work. More trade un-
ions are coming up; more industries
are developing and any number of
judges would not be able to satisfy the

requirements. Therefore these powers
will have to be curtailed, the Cons-
titution will have to that exten{ be

amended. That is my case and I will
definitely put across that case. I am
perfectly within my rights to plead that
these are the problems which are aris-
ing for the trade union movement and
therefore the powers of the Supreme
Court in respect of appeal matters
must be curtailed and the Constitution
will have to be suitably amended. That
is my case and I am preaching it on
the platform. It is my job; in fact, T
am here to plead that.

Surr P. D. HAMATSINGKA: But.
this is not the time.

(Interruption). —_
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Dr. R. B. GOUR: I am not yielding,
Sir, to his interruptions; I am sorry.

Tue VICE-CHAIRMAN (PanpIiT S.
S, N. TankHA): He has raised a point
of order.

Dr. R. B. GOUR: What is the point
of order, Sir?

Surt K. K. SHAH: The point of

order is this. I would request the hon. |

Member to understand the point of
order. He is arguing about a particu-
lar provision of the Constitution which
gives certain rights to the Supreme
Court Judges and unless that provision
js before the House, it cannot be dis-
cussed and jt cannot be questioned.
That is my point of order.

Dr. R. B. GOUR: But I can raise the
point

Tue VICE-CHAIRMAN (PANDIT
S. S. N. TankHA): The point of view
of the hon. speaker is that this increase
in the number of judges should not be
permitted because they are taking con-
sideration of matters over which they
should not exercise their jurisdiction.
Therefore in a way he is opposing the
motion Mr. Datar has put forward.

Dr. R. B. GOUR: Now that you have
given your ruling

Surr K. K. SHAH: No; not a ruling.
I have been questioned by the Chair
that this is the hon. Member’s point
of view and I may now reply to that
question.

Dr. R. B. GOUR: I do not think a
ruling is replied to. I think the hon.
Member should understand our proce-
dure a little. Thank you, Mr. Vice-
Chairman.

Tue VICE--CHAIRMAN (PanpIiT S.
S. N. TaNkHA): Please proceed but try
to confine yourself to the Bill before
the House.

Dr. R. B. GOUR: I have understood
your anxiety that I should not provoke
the capitalists in the country.

69 R.S.D.—5.
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Now, Sir, this is what I have to plead
so far as this question of multiplica-

. tion of appeals to the Supreme Court

under industrial cases is concerned.
I thought I could give some instances
of certain judgments because our law-
yer members would like to hear them
but T have given enough. That is
enough material for the hon. House
and the Government to think on this
question,

Then, Sir, they are going on 1ncr-as-
ing the number of judges from 8 to 10
and then from 10 to 13 and ! am sure
before the end of the Third Five Year
Plan with the increasing activity in
the country and therefore expansion of
fundamental rights it will become ne-
cessary to increase it from 13 to 16.
Mr. Bhargava’s amendment may not be
accepted today but it will have to be
brought forward through an official
Bill during the course of the Third
Five Year Plan because it is usual for
our Government to do it. Therefore
these fundamental things have to be
gone into and we have to see how to
check this tendency. We must see whe-
ther this expansion of work is absolu-
tely necessary or whether it could be
avoided, or checked and controlled.
That is the point.

Now, there is one more point which
the Home Ministry will have to bear
in mind in this particular case, and
this is the umpteenth time that I am
raising this question. Under the Cons-
titution we were given to understand
that the High Courts of Part A and
Part B States were absolutely equal so
far as their judicial authority was con-
cerned. Of course the salaries of the
Judges may be different. But the
Judges of the Part B High Courts had
the same status as the Judges of Part
A High Courts. The Part A High Court
was never intended to be an appellate
court over Part B High Courts. That
was not the position at all. Before the
Supreme Court, both the High Courts
were same. Now, can you tell me ex-
cept the Chief Justice of Rajasthan
High Court, is there any other gentle-
man who has been taken to the Sup-
reme Court from any Part B High
Courts?



253 Supreme Court (Number [ RAJYA SABHA ] of Judges) Amdt. Bill 254

Surr P. N. SAPRU: On a point of
order, Sir. I did not want to intervene
so far because I thought the hon.
Member was in order but certainly the
question of the status of Part B or
Part A High Court Judges or whether
Part B High Court Judges should havc
been assigned some position is not
under the consideration of the House.

Dr. R. B. GOUR: I am sorry I have
offended Mr. Sapru. I do not want {o go
into it because he comes from a Part
A State and he was a High Court
Judge. My point is, after the reorga-
nisation of the States in 1956, the Part
B High Courts have been abolished and
a lot of injustice has been done to the
Judges of Part B High Courts.

Surt P. N. SAPRU: But that is not
the matter which we are considering
now.

Dr. R. B. GOUR: That is an impor-
tant matter and I am going to raise it
and I will tell you how we can consi-
der it. Now, there are certain Judges
who have suddenly become Junior
High Court Judges of the new States.
There are Judges particularly in the
old Hyderabad High Court who have
become Judges of the continuing An-
dhra Pradesh High Court, Judges who
were appointed in 1943 or 1946. In
those days when the Hyderabad High
Court was not a Part A High Court,
some of them were suggested to be
transferred to Uttar Pradesh High
Court or even suggestied to become
Chief Justice of the Hyderabad High
Court. They are still sitting as Judges
junior to those who have been appoint-
ed in 1954 or even later.

Tue VICE-CHAIRMAN (PaNDIT
S. S. N. TANkHA): But, Dr. Gour, thai
is a matter outside the scope of this
Bill.

Dr. R. B. GOUR: What I am saying
is, you must see

SHrRt AKBAR ALI KHAN: What he
is saying is that injustice has been
done and it should be remedied at any
stage.

Surt B. N. DATAR: During any dis-
cussion it can be raised?

Dr. R. B. GOUR: I will satisfy the
hon. Minister. The point is, the senio-
rity of the Judges has suffered and
they have suffered tor your saie, for
the nation’s sake and for the sake of
the Act. Now, here is a chance of look-
ing into their cases.

Tae VICE-CHAIRMAN (PanpIT
S. S. N. TaNkHA): But we are not con-
sidering the question of High Court
Judges now.

Dr. R. B, GOUR: After all, if this
Bill 15 passed, three more Judges will
be appointed to the Supreme Court
and 1 would like him to consider this
question. I woukld like the Supreme
Court Judges to consider this question
whether the cases of such seniormost
Judges of the old Hyderabad High
Court should not be considered on the
basis of individual merits. I do not
want the Supreme Court to be a Fe-
deral Court in the sense that every
High Court must be represented, every
community must be represented, every
calamity must be represented. I want
them to consider this question on the
basis of individual merits.

Sart J. S, BISHT: Even if they
have a chance, you are spoiling it now.

Dr. R. B. GOUR: I know I am not
capable of spoiling anybody’s chance.
I am a small person belonging to a
smal]l group in this Rajya Sabha and
I cannot spoil anybody’s chance.

’

Then there is a certain suggestion
made in certain quarters towards a so-
lution for this problem of the Supreme
Court. I will just moot the idea and let
the hon. Minister consider it. Now,
you are ratsing the number from 10 to
13 and you may raise it again from 13
to 15 andsoon. The suggestion is this.
You have a small permanent Supreme
Court here. In the old Hyderabad we
used to have a Judicial Committee
which was a sort of an appellate
court. There were some permanent
members of that Judicial Committee
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but for different purposes the sitting
Judges of the High Court were invited
to function on the Judicial Committee.
They used to dispose of the appeal
cases and then return. Of course, if a
particular High Court Judge happens
to be on the Judicial Committee when
his own judgment comes up in appeal,
he will not sit on the Committee, butl

somebody else will sit.  Why
can’t you think of some such
solution for the country? You could
have Judges from the various High

Courts, form Benches of the Suvpreme
Court, dispose of appeals and then
send them back. Having a full thir-
teen-member Supreme Court Bench,
instead of having all that big parapher.
nalia, you could have a small Bench
of five with the Chief Justice. Then, as
and when required you can draw
Judges from the High Cecurts, form a
Bench and dispose of the case. This
is a suggestion.

SHrI P. D. HIMATSINGKA: 1t may
not be to their advantage.

Dr. R. B. GOUR: There will be nou
unnecessary competition to become
Judges of the Supreme Court and ex-
tend the retirement age by five years.
That sort of competition will not be
there and then problems, such as ‘my
State 1s not represented’, ‘my com-
munity is not represented’ shall not
arise. There may be fifteen States and
how can thirteen Judges represent each
State? Therefore, they will say this
State is not represented and this par-
ticular community is not represented.
All sorts of problems can be avoided
if you have a small Bench and then
draw High Court Judges to form Ben-
ches, dispose of cases and ask those
Judges to go back to their respective
High Courts. This js an idea. You can
think about it. I think that cornpeti-
tion among the Judges to become Sup-

reme Court Judges will be lessened to’

a certain extent. After all they are
human beings. They are
also likely to fall a prey to certain
likes and dislikes and ambitions and
frustrations. Therefore, please consi-
der this suggestion. These are ihe
remarks that I wanted to offer.
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Sari BIBUDHENDRA MISRA (Oris-
sa): Mr. Vice Chairman, the ques-
tion that has been posed in the Bill is
very simple. The facts on which the
question is posed are simpler. The fact
is that there has been a slight increase
in the pending cases. Please mark the
word slight. The question is that three
Judges are necessary for this. That is
what we are going to consider today.
The Constitution-makers in the year
1949 thought it wise to provide that
the Supreme Court should have seven
Judges in all, excluding the Chief
Justice of India. It was in 1956, seven
years later, that the number was rais-
ed from seven to ten. It was argued
then that article 145 of the Constitu.
tion required that the Zonstitution
Bench should consist of five Judges and
therefore it was not possibie 0 run the
Supreme Court with eight Judges in
all I would only submui, w:thout go-
mng into further arguments, that the
Constitution-makers, while incorporat-
ing article 124, must have looked
into the provisions of articl: 145 and
while incorporating article 145 they
must have also looked into the provi-
siong of article 124. The number was
increased to ten. Now, we are being
asked to increase 1t to thirteen. I have
no objection if for a proper disposal
of the cases, for a speedy disposal of
cases—because I am well aware of the
principle that justice delayed is jus-
tice denied—instead of three, even if
ten or fifteen Judges are necessary for
the Supreme Court, they should be
given. But the question 1s: In view of
the facts that are there, is it actually
necessary? The Law Commission,
which consisted of many experts in the
country, experts in ‘he profession,
many retired Judges, opined, after
taking all facts into consideration, that
for the present the number of Judges
should not be increased. And in order
to deal more effectively with the
pending cases, they suggested certain
remedies. May I ask the Home Mi-
nister why the remedies that were
suggested by the Law Commission
have not been tried so far? For exam-
ple, they have said—it has been
argued in detail and therefore I will
not go into it at length~—that the
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Supreme Court is at present being
clogged with labour appeals and that
some machinery should be provided,
some provision should be made in the
different laws, so that appeals flow to
the High Courts. Or a specially consti-
tuted tribunal can be provided, so
that the cases in the Supreme Court
will be lessened. It is not because we
have argued at length about article
136 of the Constitution. The Law
Commission have not gone into it at
length. They want article 136 to be
there as it is. All that they mean is
that if a provision for appeal is pro-
vided in the Labour Act, many of the
cases that are now coming to the
Supreme Court from {he tribunals or
otherwise would not come to the Sup-
reme Court. So, the number of cases
would be lessened. That is the first
suggestion they have made. We have
also seen from experience that the
Representation of the People Act,
1951 also did not provide for an ap-
peal, as a result of which under arti-
cle 136 of the Constitution of India
many cases came fo the Supreme
Court. Again by an amending Act of
1956, an appeal has bean provided for
to the High Court and that naturally
lessened the number of cases in the
Supreme Court so far as the Repre-
sentation of the People Act is con-
cerned. Similarly, the Government
should consider if it would be possi-
ble—ang there is no reason why it
should not be possible—to provide for
a machinery so far as labour laws
are concerned. And, Sir, it will not
create any difficulty, since most of the
fundamental principles of the labour
laws have already been decided by
the Supreme Court. That would be
my first suggestion.

Thén, it has been
Statement of Objects and Reasons
that another Bench consisting of
three Judges has become necessary to
dispose of the remaining cases. In
this connection, I wowld point out
that already there is a constitutional
provision that there should be five
Judges so far as the Constitution

stated in the

Bench is concerned. But Lhere is no
constitutional provision that there
should be three Judges in the case of
other Benches. According to ‘he
rules of the High Court, according to
the provisions of article 145 of the
Constitution, there is no bar in fram-

"ing a Bench with one Judge or two

Judges

Ax Hon. MEMBER: How can that
be done?

Suri BIBUDHENDRA MISRA: 1
am saying that the sysiem of prelimi-
nary hearing be introduced, which
will lessen the burden on the Sup-
reme Court. That has alsc been one
of the suggestions of the Law Com-
mission. I would on'y suggest that
an attempt should Ye made to =2x-
periment with the suggestions that
have been made by the Law Commis-
sion before a proposal! comes before
the House for additional appointment
of Judges in the High Court.

Then, Sir, therc is anotner diffi-
culty and the difficulty is a fundimen-
tal one. Now, the mecrease in the
number of Supreme court Judges is
sought to be made on the ground of
pending cases. That w:il Le a dange-
rous proposition because naturally
every year the number of cases will
fluctuate. They may go down or go
up and 1t will be a dangerous prece-
dent to increase the number of Judges
of the Supreme Court on the basis of
the pending cases. For example,
some figures have been given by the
Home Minister. I would request hon.
Members to look into the figures
given in the Law Commission Keport
itself, the figures given from 1950 to
1956, It will show that no calcula-
tion can be made on the basis of
these cases. It will be seen that so far
as disposal is concerned, in some year
it was 100, and in some other years it
was 900 and 500. Therefore, we need
go into the nature of thc cases that
are now there pending disposal, the
principles that are involved ard the
time that will be taken for the dis-
posal of these cases. Supposing it
does not take quite a long time for

-~



259 &Supreme Court (Number [ 7 APRIL 1960 ] of Judges) Amdt. Bill, z

the disposal of the cases what are
you going to do with the Judges who
ire appointed. The suggestion that
has been made by tnhe Heme Mirss-
ter does not appear to be as simple
as it seems. He says others would re-
tire and they would be absorbed and
in course of time they would be em-
ployed. That is not a happy sugges-
tion. On the contrary I would sug-
gest this. If it is found that the sug-
gestions made by the Law Commis-
sion are not workable afier the ex-
periment has been made, 1 “would
suggest that article 12€ ot the Consu-
tution should be resorted io. it en-
powers the Chief Justice of the Sup-
reme Court of Indig, in -onsuliation
with the President of India, to request
any retired Judge of the Supreme
Court or the Federal Court to act as a
Judge of the Supri:me Court fv* any
length of time that is necessary.
That why the problem can be solved.
I do not know if it has been tried.
The hon. Home Minister only said
that it may be difficult to get the
services of such persons. I would re-
quest him that the provisions of arti-

GMBIPND ~68 RSDw=wi6-y-60—1375

cle 128 should be resorted to befo
any such steps are taken to increa:
the number of Judges.

Dr. W. S. BARLINGAY (Bombay,
That is only as a temporary measurs

Surr BIBUDHENDRA MISRA: W
want only a temporary measure. Thi
is what has been stated in the Stat
ment of Objects and Reasons. We ¢
not want a permanent measure. Pleas
read the Statement of Objects an
Reasons. I would suggest therefo:
that article 128 of the Constitutic
should be resorted to before we ai
asked to go into the question of aj
pointment of more Judges to tk
Supreme Court.

THE VICE-CHAIRMAN (PaNDIT !
S. N. Tangua): The House stanc
adjourned till 11 A.m. tomorrow, th
8th April 1960.

The House then adjourne
at five of the clock till eleve
of the clock on Friday, the 8t
April, 1960.
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