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Legislative Assembly

meaning of article 110 of the Consti-
tution of India.”

(11

“In accordance with the provisions
of Rule 96 of the Rules of Pro-
cedure and Conduct of Business in
Lok Sabha, I am directed to enclose
herewith a copy of the Prevention
of Disqualification (Amendment)
Bill, 1958, as passed by Lok Sabha
at its sitting held on the 20th
December, 1958.”

Sir, 1 two Bills on
Table,

lay these the

(II)

“T am directed to inform Rajya
Sabha that Lok Sabha at its sitting
held on Saturday, the 20th Decem-
ber, 1958, has passed the enclosed
motion concurring in the recom-
mendation of Rajya Sabha thas Lok
Sabha do join in the Joint Com-
mittee of the Houses on the Cost
and Works Accountants Bill, 1958.
The names of the members nomina-
ted by Lok Sabha to serve on the
said Joint Committee are set out in
the motion.

MOTION

“That this House concurs in the
recommendation of Rajya Sabha
that the House do join in the Joint
Committee of the Houses on the
Cost and Works Accountants Bil],
1958, made in the motion adopted
by Rajya Sabha at its sitting held
on the 10th December,- 1958 and
communicated to this House on the
12th December, 1958, and resolves
that the following members of Lok
Sabha be nominated to serve on the
said Joint Committee, namely:

N Shri’ Nibaran Chandra Laskar

. Shri Etikala Madhusudan Rao

. Shri Bholi Sardar

. Shrimati Jayaben Vajubhai Shah
. Shri Radhelal Vyas

. Shri C. R. Narasimhan

. Shri S, A. Agadi
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. Shri Satis Chandra Samanta
9. Lala Achint Ram

10. Shri Radheshyam  Ramkumar
Morarka

11. Swami Ramanand Shastri

12. Shri Padam Dev

13. Shri Sunder Lal

14. Shri Prabhat Kar

15. Shri Rajendra Singh

16. Shri Jaipal Singh

17. Shri Karsandas Parmar

18. Pandit Braj Narayan “Brajesh”

19. Shri Satish Chandra, and

20. Shri Lal Bahadur Shastri.”

REFERENCE TO SHORT NOTICE
QUESTION ABOUT FOOD PRO-
CUREMENT IN WEST BENGAL

Surt BHUPESH GUPTA  (West
Bengal): Sir, I gave a Short Notice
qguestion some time back about the
food procurement in West Bengal. I
have received a letter saying that the
hon. Minister has not agreed to
answer this question. Unless it is
answered in this session, we will not
have any answer and the harvest will
begin. The matter is important. I do
not know how else we can take it up.
Why should he not answer?

Mr. CHAIRMAN:. Yes, yes.

Surr BHUPESH GUPTA: There-
fore, you may kindly reconsider this
matter whether this question should
I think it is im-
portant in view of the fact that pro-
curement of foodgrains has not ye:
started.

THE HIMACHAL PRADESH LEGIS-

LATIVE ASSEMBLY (CONSTITU-

TION AND PROCEEDINGS) VALI-
DATION BILL, 1958—continued

Mgr. CHAIRMAN: I think we have
got 23 minutes left for the whole Bill.
I have three speakers, and therefore,
not more than five minutes each.
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Surt ANAND CHAND (Himachal
Pradesh): Sir, I request that this
time should be extended for this Bill.
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Mr, CHAIRMAN: You go ahead,
and if there is anything very rele-
vant, we will extend it.

Surr ANAND CHAND: Mr. Chair-
man, Sir, as I was submitting the
other day, in so far as the so-called
Legislative Assembly of Himachal
Pradesh is concerned, certain difficul-
ties cropped up because something
which was envisaged under the Hima-
chal Pradesh and Bilaspur New State
Act was not brought into being.

Now, Sir, when this Act was passed
by Parliament, the intention was that
a new Part C State of Himachal Pra-
desh be created, and that new Part
C State was to consist of the old Part
C States of Bilaspur and Himachal
Pradesh. Now, Sir, when a State
comes into being, there are three
organs to be taken into account. There
is the legislature; there is the exe-
cutive, and there is the judiciary. Now
what happened about the Legislature?
It is quite clear that that Legislature
was not a valid Legislature. If it was
a valid Legislature, as understood by

law and by our Constitution, it would.
not have been abrogated or declared.

null and void by the Supreme Court.
Now if there was no valid Legislature
functioning in that new State, there
could also not be a valid Council of
Ministers, because there is also a
similar provision under section 37(3)
of the Governments of Part C States
Act, which says that there shall be
a Council of Ministers responsible to
the Legislature. Now, Sir, if the
Legislature was not valid, there was
no Council of Ministers acting as
such. Therefore, Sir, half of the ex-
ecutive was not there. It is true that
the President is the final authority in
charge of that territory. The Presi-
dent was there. But what about his
agent in Himachal Pradesh? What
about the Lieut. Governor? With
the creation of that new State, the
Lieut. Governor ceased to exist. No

-
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notification, so far as I am aware, was
published by the Home Ministry for
re-designating the same Lieut. Gover-
nor as the Lieut. Governor of the
new State of Himachal Pradesh. So,
Sir, here also we have a lacuna. There
was no validly appointed Lieut.
Governor for the new State.
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Now, Sir, let us come to the last
organ, the judiciary. Under cection
25 of the Himachal Pradesh and
Bilaspur New State Act, there was to
be a new Judicial Commissioner’s
court which had to be brought into
being by amalgamating the then ex-
isting Judicial Commis;ioner’s courts
of the States of Himachal Pradesh
and Bilaspur. Now, Sir, the Judicial
Commissioner of the State of Hima-
chal Pradesh, as it existed, was to be
the Judicial Commissioner of the
new State, Now, Sir, under the pro-
visions of the Act passed by Parlia-
ment here in 1950—the Judicial Com-
missioners’ Courts (Declaration as
High Courts) Act, 1950—it was neces-
sary for the new Judicial Commis-
sioner to take his oath before enter-
ing upon his duties as the Judicial
Commissioner of the new State. The
provisions of this Act are very clear.
Article 219 says that the Judge of a
High Court is to take his oath before
a Governor, The only modification
made under this Act is that in the
case of a Part C State, the oath of
office will be taken by the Judge of
a High Court before the Lieut. Gov-
ernor or the administrator of the
Part C State, whosoever he may be.
Now, Sir, so far as I am aware, the
new Judicial Commissioner never
took any oath, so far as the new State
of Himachal Pradesh was concerned.
So, I submit that all the three parts,
the legislative, the executive and the
judicial, were held in abeyance, so
far as the new State was concerned.
Of caurse, the Act of Parliament was
there.  Parliament had integrated
these two territories to form a new
State. But my submission is that, as
a State, it never came into being, ir-
respective of the fact that the Assem-
bly might be validated. Now, what
are we going to do, so far as the
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Judicial Commissioner is concerned,
or so far as the new Judicial Com-
missioner’s Court is concerned, where
he did not take that oath? What
are we going to do about the old
Lieut. Governor who was not re-
designated as the Lieut. Governor of
the State, as the Agent of the Presi-
dent, which was required under arti-
cle 239 of the Constitution, as it ex-
isted on that day?
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Then, Sir, I will adduce this a little
further and try to show from the
Constitution (Seventh  Amendment)
Act itself how this question of terri-
torial integration of the two States
really never came about in the phy-
sical sense of the term. If we look
at the Constitution, as it exists now,
the extent of the Union territory of
Himachal Pradesh is defined as the
territory which, immediately before
the commencement of the Constitu-
tion, was administered as if it was
the Chief Commissioner’s Province
of Himachal Pradesh or Bilaspur. Now,
Sir, the Constitution (Seventh Amend-
ment) Act does not take into consi-
a~ration at all the Himachal Pradesh
and Bilaspur (New State) Act under
which the territories of both these
States were amalgamated and brought
into being as a new State. Let us
take the State of Andhra Pradesh.
When, under the 1953 Act, Parlia-
ment constituted the new State of
Andhra Pradesh, the Andhra Pradesh
territories were correctly defined.
Now, similarlv, Sir, if the Hi hal
Pradesh and Rilaspur (New State)
Act had actually come into being, in
the Constitution (Seventh Amend-
ment) Act we would have said that
the extent of the territories of Hima-
chal Pradesh would be the territories
which, under the Himachal Pradesh
and Bilaspur (New State) Act, were
broueht together. But in defining the
territories of Himachal Pradesh, as
existing today, this aquestion was
never taken into consideration. It
only savs that the territories of
Himachal Pradesh are the territories
of the old Chief Commissioner’s
States of Himachal Pradesh and
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Bilaspur. So, I am just trying to
bring it to the notice of the House
that the territorial integration also,
as was envisaged by this Act, was
not supported by the provisions of
the Constitution. And on account of
this serious lacuna, now my submis-
sion to you and to the House is that
the Himachal Pradesh and Bilaspur
New State Act, although it was pas-
sed by Parliament, never took effect
in the real sense of the word.
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Now, Sir, I would like to go to the
question of retrospective legislation.
I will not take very long. As I was
saying the other day, to my mind,
when we enact any retrospective
legislation, we have to consider two
points, firstly, we can make a simi-
lar provision today, and secondly,
our powers are so plenary that we
can not only make it for today, but
also for any past time. That, Sir, is
the basis of retrospective legislation.
If this Bill is passed into an Act by
the House, it will mean that there
was a validly constituted Legislative
Assembly of the new State of Hima-
chal Pradesh. Now, Sir, if we create
that Legislative Assembly by a fiction
of law, we must examine today whe-
ther we are competent in this House
2Tt whether Parliament is competent,
under the provisions of the Constitu-
tion, to constitute today an Assembly
for Himachal Pradesh, or for that
matter, for any Union Territory.

Surt J. S. RISHT (Uttar Pradesh):
It is only validating.

Surt ANAND CHAND: Unless you
constitute that Assembly, you cannot
validate the laws passed by it. The
“1int is very clear. The wording in
the Bill is “for all purposes shall be
deemeéd to have been the duly con-
stituted Legislative A<sembly of the
new State of Himachal Pradesh.”

Surr J. S. BISHT: That is the usual
formula of validating such things.

Surr ANAND CHAND: My friend’s
view might be different. But that is
my view.



Himachal Pradesh
Legislative Assembly

3171

' So, Sir, the question is:
before we legislate, validating the
Legislative  Assembly  which once
existed and which is no longer there?
Is Parliament competent under the
Constitution to constitute, by an Act,
a Legislative Assembly for Himachal
Pradesh or for any of the Union Ter-
ritories?

Are we,

Pl

Now, Sir, so far as the governance
of these Union Territories is concern-
cd, certain provisions have been made
1n the Constitution under articles 239,
240 and 241. In none of these articles
1s Parliament vested with the power
to create a Legislature in any Union
Territory. Of course, in the old Con
stitution, which is now not there,
there was a provision that Parliament
could create a Legislature, with a
limited amount of power, in these
Part C States, as they were called,
but that power is no longer there.
Where is that power gone? It could
only be under the plenary powers of
Parliament under articles 245, 246 (4)
and 248, These are the articles which
deal with the plenary powers of Par-
liament. I have read them very care-
fully and to my mind, I have come
to the conclusion that neither of these
articles gives sustenance or gives sub-
stance to the thought or to the con-
tention that irrespective of article 239
or not taking into consideration arti-
cle 239, Parliament can. under article
245, pass an Act by which a Legisla-
ture can be created in any Union
Territory. So my submission is that
it today neither under these Consti-
tutional provisions as they are, either
under articles 239 and 241, nor under
the plenary provisions as they exist
under articles 245, 246 or 148, we are
competent today to create a Legisla-
ture for the Union Territory of Hima-
chal Pradesh or for that matter for
any Union Territory, then we would
be wrong in validating a legislation
which existed some time back because,
as I have already submitted, what we
cannot do today, we cannot validate
for past time. Now I leave that aside.
To my mind the new Himachal
Pradesh State never came into being
as it was envisaged, and secondly that

101 RSD.—4,

[22 DEC. 1958 ]

(Constitution and 3172
Proceedings) Validation Bill

Partiament, under the Constitution,
has not got the plenary powers for
passing a retrospective legislation to
the effect that it creates a Legislative
Assembly when it cannot create to-
day. Leaving both these things aside,
let us come to the laws themselves.
After all this course of action has
been adopted to validate certain laws
which have been passed by the Hima-
chal Pradesh Legislature which, the
Supreme Court has held, was not a
properly constituted Legislature, and
the contention on behalf of the Gov-
ernment is that because these laws
are essential, they are good laws,
which are necessary for the good gov-
ernance of the territory, therefore by
validating the Legislature, we want
also to validate the laws passed by
it.  The point is that if it was a ques-
tion of only validating a law, why
are we going through the cumbersome
process of validating the Legislature?
That is not necessary. If we want to
validate these laws, now that it is a
Union Territory, Government has
perfect right to bring forward any
legislation saying that such and such
laws are to be validated by Parlia-
ment and I think Parliament has the
power to validate them except, if I
might again submit, those laws which
have some kind of penal or criminal
provision in them, because for retros-
pective legislation also there is a fet-
ter to the power of Parliament. Par-
lilament’s power is limited by the
overriding consideration that we do
not give retrospective life to a mea-
sure which in the past had a provi-
sion under which a certain person
could be convicted, If I might en-
large that point, article 20 of the Con-
stitution says:

“20 (1) No person shall be con-
victed of any offence except for
violation of a law in force at the
time of the commission of the
act . D

Before a person is punished, it has to
be for the violation of a law which
was in foree at the time of the com-
mission of the offence. Now the
Supreme Court has said that some
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of these Ilaws have criminal provi-
sions; punishment and imprisonment
are provided in some of them. Now
the Constitution says that, if there
was a law which was a valid law,
then only a person is to be punished,
but the Supreme Court has declared
that this Legislature was not compet-
ant to pass the law. Therefore these
laws, which we are now trying to
validate were not in force on the
day on which the commission of a
certain offence took place. Are we
competent under the overriding pro-
visions of article 20(1) to today vali-
* date a law, which has a criminal pro-
" vision, with retrospective effect? Be-
cause the words here are very clear—
a law in force—not ‘the law deemed
to be in force’. If we are today
legislating retrospectively and we sav
that these laws shall be deemed to
be in force on that day and if the
words of article 20(1) were ‘deemed
to be’ then my objection would not
be sustainable, but the words are
Qaw in force’ and I submit that on
that day when the Himachal Pradesh
Legislature passed those laws. there
were no valid laws, and even in re-
trospective legislation our powers are
limited to the validation of only those
laws which have no criminal content
in them; otherwise we would be going
against the Fundamental Rules as
contained in article 20(1) which we
are not competent to do.

[ RAJYA

Therefore I gave notice of a motion
and my submission is that this Bill
be referred to a Select Committee. It
1s not, I may submit, a question of
dodging a measure, it is not a ques-
tion of trying to see that it drags on
when important things are at stake.
I am not here pleading that a parti-
cular Act is there and so it should not
be done. What I submit is that there
are certain things which should be
looked at from the constituticnal
point of view and therefore my
motion is that it may be referred to
a Select Committee, where the whole
thing may be gone into. Of course,
in mv motion the period of time for
reporting was placed as 22nd, but
today is 22nd, and so it may come on

SABHA ] (Constitution and
Proceedings) Validation Bill

the 23rd, but some time should be
given to this House so that these
points may be considered, and after
they are considered, the Bill may
again be brought before the House
for such action as it may deem fit to
take.
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Aadft w3 (fem=a wa)
gamfd qgRT, @9 5w 5 7 53 5
# TR qeRATE T AT g owmeR
HH W AT AT & WA ardad &0
air faar | o gare amA fgarEa
g331 gfaseam 9= § f9ad 9T gaa
TR FIAT E | 48 AT AT F AT
FAT AT AT SATRAT §IA F AWAA
fecdr g fafaeex aea 7 agq Asdr
@ & F A E | 7 feurwa wzw &
TEH ATl § W 39 UF F A AWA
9F qGT X AT §F gAT AT ag &
AN F4T AT &, IT 49 171 ®1 919
FEFACH qagT A HTGIGEE |

[Mr. DEpuTYy CHAIRMAN jn the Chair.]

ERGCIRIG I CACC ARG Gl EO)
form &1 sagear F09 ) A9 g AR
e AT 10 gIR ATATHIA &, T
FFT Tg q7T & AAAE | THAT HOA
F7E AfTeraT TE 9 AFFT a7 2243
& ovax fgaTae waw & HaAr Ay
FTRIT T T ITHT AT AfFeaaT
FT | ST AWV FHT JIAAETLT SAT FA
F fau &% a<g ¥ fagas o= 57 star
fF 99@a g a1, Fwmifar g
91, AvE AW TFe a1, W1 F AU
fasras arfe gam q9r ZreaE &7 qad-
AT FRaT 7T | Jq Uy ¥ fgmmEa
Yool FHTEAT B 3% WEER 9 I =TT
forer w17 ST 9 ) A 28U F FET
faamaqe ¥ St wdT aF fgara a3
I e or fgwmae w3w & weaw fuar
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fear mar ol 37 g & fraraa a2
q ai= fod g1 7F 1 7g7 A g FErT g
WX gt ¥ fpaa 93w wEeaAr ¥
ferd ara JeaR 7 17 | W oARE
fgam=e g3 syeasfy A Fes Fewr
3 & ¥y g wE fgema wxw
TREFAT F  TFT AT feedy efiwe
F FAME AT A IZA HT &1 J4qT
st Funfaw FFArEr #7 qA off 9z |4
TY AT I HT T | A QU H AT
faamqr @z fgama wamw F W
qS FA AT AT T IARA ¢ | T
I Agt ¥ AT FT wHEAAT § AQ
T IZA Mg A | 7 avg ¥ fgamaa
Y33 HHEFSAT ®T FHA FLAT AT AT
399 31F T 7 FW FAT | 39T I3
TAT FT HaAr § 3T TE FT WA g0
- ®Y IAGT § AT | T4 AT Afew q AU
T30 &% FZ 5 39 ana fear=a g3aT
THEFEAT A AT FY f6AT 48 qg &
AR wT fRAT | W 3§ A @
F FIA faar giar ar 9 qaadr §
fgaraa g3 & it TF FH RIFH
FT T | fgArEe 93w w1 w7
| FET R AT FT 3F FT TF A8 fXEM
T3z gm0 | IrAwEia agey, g
g3 & qw TgT a09 " fogs ¢
g | Aty ag g % sarara} fgaeT
T2 W &1 I F T & | UF a1 F12d-
FR & A AL AT AISA & | TG IF
FTTAFTY &1 AFAY § STH 9 HIAT
FrE FHIT AGY & AlHA T AEAATA T
wig  FFC FRA FE@ 3 MR
IqHT voaf  faemr WO
AATE T 3 T § | aF AT Ag A
gHT 74T § W K WEAT TR
ft 97 FEY &1 A §z g AW B fadar
& otz 7 qateq qagr &1 afgad w1 faaar
% | a0 feqfr w1 amd w@s fgarae
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T3 FI WIEEAT 7 T RAAr fwar
fF w417 3747 & 1 A7 F97 F7aT
AT 39 3T & Ag 43 R Tar
qra far war |

ERGEICIGEEE rAco SIS
qiTET A aqrs fr fearsa w3
FHEEAT T 719 0FF IAT WA 2y,
AT I AT AET F g v frar
ATRF HITF I8 T GI FRA HXAT 91F
U AT TG ANAT A1 AT F47 FT
F5 | UF qrq fgwrad was gy
¥ eqiA ¥ gHAT ¥ A R 4 F3 s
o fad@ & &l 7 a57 §, A
FTART §, THAT FT A5 § WA
JT FF AT F7AT A1 98 77 TF6T &
AfFa F1 FRAFT F I7% a7 Frary
7 AET B AT F AT H15 97 Ff0°0
Araq fratg =1 adi & 1 gdfag g
qg AT B A A W@ &7 fgArad
T2 FFFAAT T T2 G TATAL | FORA
Far f Ziar &, Az AT FT gAY A0
gANT AT AR IFA A0 &Y FoAT
gatar, AT @ w2 @ a5 %
qftq F1Z 7 79 F2 faar | wrsw qa
39 UFT F ITL A A3 FF AT F397 & |
& g€ F7 a7 ALF F3AT g, Afwa T
qAFAT § i FZ A2 A€W K1 FF AFAA
g1 &1 AT IR AT {1737 Aty
W H AR TRAMT & AEHTAT
FAT 9% | ST AKX FT Fg AT
35 AT & T FF AT BT FART FTATET
gefT &, Wg A8 FAVEAT § g1 av feay
A% ¥ &1 | uAr gr fgArad 93w F
FEACEAT| A AT FTWARE ® AL |
7T SFIAT AG ATAT |

gd a3z %aEar & fs gimw s 7
o4 yg UFT TFFAT AT AT I AT AN
(Time bell rings.)
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TAE JT R AT o gwrT AAAT g
fafrees aee 7 T & Famr § &
agl 9% IegfA 3 uFz K wAT A
Farar afews gitw &1 § 37 9
FT AE HTTAT AT AT R A 20 U¥
¥ qAF7 7Y (84 AF gE A A ag oA
g7 faar 97 f& 99 faqrage & o
JEAT T FT WL AT 3T AT IS AAT
y, 6% WEITL FT 3@ HIT AT =7fE
oY, A7 =& FT AT FrA7 A0l o,
gax  fet efiFe ®1 A v
w1fg " o1 v garT gz Tifaa fwar srAr
atfga o f§ 7z 37 QYT F1 92A7
4 & 1 ITANefR wgew, T
Egfawa AT 1 1 FF FAr fF F
AT 9FF fA4IT F TR g, @7 97
i g, fordt fiwv T A% 91 35
FEAAET §E AT 30 T qF 4 %Y
Jegt F AT AT | TE OF THfAFA
AT o7 iR 37 ¥ 9 HEATL 7 34T H1g
7dt frar 1 w3 qSw w7 WA
sadt faur #1T 9 A% wIozafa 0
aifzdn afl fasar, fgameer g3g &7
ZTT FTHY THAT &Y TS AT 7 &Y FFAT
a1 f& fgwres g3 F AMY &0
FIH! TEATHT 5T 9T | ga%F fom
# ouq g fafezs aEa & 9w 13
AR FT qT I TqAE FI4[ §
for 3=217 & 471 77 % Arq ozfafer o=
#1 erfadl #1 &9 F A0 7% At
#1 #5775 TH1 37 F77 F fAm wez 1fq
FT o fsay FZIH A faeperar faay
¥ o9 A AIAATY A3 ¥ LA wRA)
fe g wrn fearaeT =2 & g7 &1
g7 AfFeAav Al § AW A8 I
75 fgegeaTa &1 @qq agw AR
FEAR &, AT IF F7 AFAT § AL
a5t 7 977 & fr oz A dfagew

[RAJYA SABHA |

(Constitution and 3178
Proceedings) Vualidation Bill

faqt &1 ara 7 1 77 =@ F qAfaw
39 fam ®1 gasg 9 g w0 Afed
Arfe agr & «eT Ao gE Trga fwq
wiv fgaras g3s F A1 08047 A9
F ARG K A T TH | AT

Surt V. K DHAGE (Bombay): How
many minutes can I have please?

Mr. DEPUTY CHAIRMAN: Ten
minutes

Surr V. K. DHAGE: Mr. Deputy
Chairman, I have to raise only two
points, I generally support the argu-
ments advanced bv my hon. friead.
Shri Anand Chand.

Sir, the Supreme Court in their
decision has stated that the Legisla-
tive Assembly of Himachal Pradesh
was not duly aonstituted and so it
could not pass the laws that the
Himachal Pradesh Legislative Assem-
bly did. This new Bill has heen
brought forward by the hon. Minister
in order to validate the constitution
of that Assembly. This is being done
under clause 3 of this Bill which reads
as follows:

“Nolwithstanding anything con-
tained in any law or in any judg-
menil, decree or order of any
court,—

(a) the body of persons sum-
moned to meet from time to time
as the Himachal Pradesh Legis-
lative Assembly (Himachal Pra-
desh Vidhan Sabha) during the
period commencing on the Ist
day of July, 19564.”

!
- and so on:

“in the exercise or purported ex-
ercise of the powers conferred on
him by section 9 of the Government
of Part C States Act, 1951, shall
be deemed for all purposes to have
been ihe duly constituted Legisla-
tive Assembly of the new State of
Himachal Pradesh formed wunder
section 3 of the Himachal Pradesh
and Bilaspur (New State) Act,

1954;",
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Now, this Bill is validating the con-
stitution of that Assembly under sec-
tion 3 of the Himachal Pradesh and
Bilaspur (New State) Act, 1954, And
this Himachal Pradesh and Bilaspur
(New State) Act, 1954 is subject to
the provisions of the Government of
Part C States Act, 1951. You will see
that in the Government of Part C
States Act, 1951, 1t has been laid
down how the Legislative Assemnbly
shall be called and how it will bhe
constituted ete. My point is this. The
Reorganisation of States Act in sec-
tion 130 says:
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“The Government of Part C
States Act, 1951 is repealed with
effect from the appointed day.”

So I cannot understand how this
Act can validate certain proceedings
being taken under section 3 of the
1954 Act when the Government of
Part C States Act, 1951 is repeaied”
There is no law now in exislence
under which this validation is re-
quired to be done. You will also have
to create another fiction probably and
say that the Government of Part C
States Act, 1951 will be decmed not
to have been repealed. Unless you
do that, to my mind this Bill, i1f pas-
sed, will probably not be valid. T am
shortening my arguments withoul
going into too many details.

Secondly, upon the reorganisation
of States, the Constitution also is
amended, and as my hon. friend has
stated, what had been united was not
the State of Himachal Pradesh as con-
stituted by the Act of 1954, but what
existed before the Constitution came
into existence. I may make my poini
clearer, You will see in the Schedule
to the States Reorganisation Act that
the area defined about Himachal Pra-
desh is as follows:

“The territories which imme-
diately before the commencement
of the Himachal Pradesh and
Bilaspur (New State) Act, 1954
were comprised in the States of
Himachal Pradesh and Bilaspur.”

[ 22 DEC. 1958 ]
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The entry in the Ceonstitution reads:

“The territories which immediate-

ly before the commencement of

this Constitution were being ad-

ministered as Chief Commissioners’
Provinces.”

The  present position is  this. The
State which was envisaged by the
Act of 1954, that is, the Himachal

Pradesh (New State) Act, is no longer
there. That has become a Union
Territory and the Himachal Pradesi
(New State) Act 1s not existing. So
now can you say that that Assembly
shail be duly constituted? To me the
thing appears incongruous and I should
hke the hon., Minister to say if that
would be constitutionally correct. My
point is, since the State itself is not
in existence, it is rather very diffi-
cul' to say that that Assembly shall
be constituted on that date. The
second point is, the Act of 1951 has
been repealed by the States Reorga-
nisation Act, and therefore, you can-
not say that that Assembly will be
deemed to have been duly constituted.

These are the points which I want-
ed to raise and I fully support the
move of my hon. friend Shri Anand
Chand for the appointment of a Select
Committee to consider this Bill.

Surr V. PRASAD RAO (Andhra
Pradesh): Mr. Deputy Chairman, I
do not want to deal with any posthu-
mous validation of a particular
Assembly. I only want to assure the
House that we from this side are no
less eager to see that some of the
good measures that were adopted by
the erstwhile Himachal Pradesh Legis-
lature are not declared null and void
I say this because the Himachal Pra-
desh Abolition of Big Landed Estale
and Land Reforms Act, in spite of
its limitations did some good service
in order to enable the tenants to
acquire some patta rights. So, I want
to assurc the hon. Member that it iz
not dilatory tactics or in order to
evade a particular social land reform
measure enacted by the Himachal
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Pradesh Assembly that we are saying
this. We want the full constitutional
propriety of it to be discussed in a
Select Committee, That is why the
mover has specifically said that the
report should be ready by the 22nd
December. Today is 22nd and we
can have the 24th as the date Dby
which the report should come to the

House so that within this time the
full constitutional propriety of the
problem could be gone into. We do

not doubt for a moment the necessity
for validation of the acts themselves.
We do not want these acts to be
nullified.

Tue MINISTER orF STATE 1N THE
MINISTRY or HOME AFFAIRS
(Surt B. N. Darar): Mr. Deputy
Chairman, I have heard very carefully
the ingenious argument that my hon.
friend from the other side, the Raja
Saheb of Bilaspur, has advanced bui
may I point out in all humility that
there is absolutely no substance in
any of the contentions that he has
raised. It is not necessary in this
case for us to go into the merits of
the various enactments though I was
very happy to find an hon. lady Mem-
ber from this side, Shrimati Lila
Devi, supporting the Bill not only on
the grounds that we have taken up
but also on the grounds of merit
Now, the question of merit, as I have
stated, need not be gone into and
the point that arose was only ou
account ol the decision on one point
by the Supreme Court to the effect
that on account of the omission to
issue a particular notification under
the Representation of the Peoples Act,
the Himachal Pradesh Legislative
Assembly had not been duly consti-
tuted. That was the only question
that was raised and here also, at this
stage, we are seized of only that
question.

Now, my hon. friend, Shri Dhage,
contended that in as much as the Part
C States Act had been repealed,
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therefore, there was no point at all
now in validating this Act. May I
point out that this Parliament in this
respect is absolutely a sovereign
body. Under the Constitution, Sir,
Parliament has full powers. May I
invite attention to article 245(1)
according to which especially in these
territories, Parliament has absolute
legislative and other powers. Now,
even under the Part C States Act, as
it was in operation hetween 1951 and
1956, the hon. Member will find that
Parliament had the residuary powers
to make laws for Part C States also
in gpite of the fact that there were
Legislative Assemblies in certain
States. Now, what is sought to be
done is not to revive the Legislative
Assembly as such but to wvalidate
certain acts passed by the Himachal
Pradesh Assembly. Certain acts had
been passed by the Himachal Pradesh
Assembly but on a technical objection,
it has been held that the acts passed
by that Assembly are invalid. What
we are doing now is to validate the
particular acts that had been passed
and the action that had been conse-
quently taken by the Government. The
expression used is, ‘. . shall be
deemed for the purpose to have been
duly constituted Legislative Assemb-
ly. . .” The one point with which
we are now dealing is that that ought
to be considered duly constituted only
for the purpose of validation of these
acts. There are also subsequent
action taken either by the Govern-
ment or by the officers concerned that
is, as a result of the passage of the
various measures, Government had to
take certain action, they had to spend
money and certain grants had to be
made on the basis of acts which now
have become invalid not on account
of the merits of the particular mea-
sures but solely on one technical
ground that the particular notification
had not been issued which resulted
in the Supreme Court declaring that
that body was not duly constituted.
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Lastly, may I point out, that when-
ever there is a sovereign body, =a
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legislature as Parliament, then it has
the authority to make the acts not
only prospective but retrospective also
and here this Act has been made re-
trospective only for the purpose of
covering the defects which were only
nf an absolutely technical nature.
Therefore, I submit that the Bill as it
has been placed 15 perfectly all
right.

Suarr ANAND CHAND: May I ask
one question of the hon. Minister? Is
he sure that under article 245, this
Parliament has the power to consti-
tute today a Legislature for a Union
Territory?

SHr1 B. N. DATAR: That does not
arise at all. It is a hypothetical
question. Under the Constitution, the
Parliament is seized of all legislative
powers so far as the State list is
concerned and, therefore, it is open
to Parliament to pass measures sg far
as the retrospective aspect is con-
cerned. What is done is that this
defect has been covered as from the
date when the Bills were passed.

Mr. DEPUTY CHAIRMAN: The
question is:
“That the Bill to validate the

constitution ang proceedings of the
Legislative Assembly of the New
State of Himachal Pradesh formed
under the Himachal Pradesh and
Bilaspur (New State) Act, 1954, be
referred to a Select Committee of
the Rajya Sabha consisting of the
following Members, namely:

Shri V. K. Dhage

Shri Bhupesh Gupta
Shri P. C Bhanj Deo
Shri H. D. Rajah

Shri Faridul Hag Ansari
Shri Rohit M. Dave
Shri Anand Chand.

and

With instruction to report by the
22nd’ day of December, 1958.”

The motion was negatived.
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Mr. DEPUTY CHAIRMAN: The
question is;
“That the Bill to validate the

constitution and proceedings of the
Legislative Assembly of the New
State of Himachal Pradesh formec
under the Himachal Pradesh and
Bilaspur (New State) Act, 1954, as
passed by the Lok Sabha, be taken.
into consideration.”

The motion was adopted.

Clauses 2 to 5 were added to 1the

Bill

Clause 1, the Enacting Formula and
the Title were added to the Bill.

Surr B. N. DATAR:
move:

Sir, 1 beg to

“That the Bill be passed.”

Mr. DEPUTY CHAIRMAN: The

question is:

“That the Bill be passed.”

The motion was adopted.

THE SALARIES AND ALLOW-
ANCES OF MEMBERS OF PARLIA-
MENT (AMENDMENT) BILL, 1958

Tee MINISTER oF PARLIAMENT-
ARY AFFAIRS (SHRI SATYA NARAYAN
SiNngA): Sir, I beg to move: ’

“That the Bill further to amend
the Salaries and Allowances ot
Members of Parliament Act, 1954,
as passed by the Lok Sabha, be
taken into consideration.”

The Bill, Sir, seeks
certain difficulties which have been
experienced in the court of the
operation of the Act, fill certain lacu-
nae in 1t and provide for the issue of
a first class railway pass to every
Minister and officer of Parliament,
other than the Chairman of the Rajya
Sabha, which will allow them to
travel by railway in the same way as
hon. Members are entitled to do.

to remove



