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State or candidates from one State taken on 
the cadres of other States. That also is 
being followed and now i Kashmir officers 
or candidates from Kashmir will have the 
opportunity not only of serving in Kashmir 
but in the other States as well. We have got 
also a promotion quota under which State 
officers are being taken into the I.A.S. and 
the I.P.S. Thus it will be found that by the 
participation of Jammu and Kashmir State 
in the All-India Service scheme not only 
Jammu and Kashmir but India also would 
benefit considerably because thereby the 
officers would have an opportunity of 
working either in that State or in the other 
States and vice versa. And that will meet 
the particular desire or the objective that 
my friend, Mr. Bhupesh Gupta, has in 
view, namely, that all these officers ought 
to be extremely efficient and they ought to 
work in the present political set-up. So far 
as these two points are concerned, naturally 
his observations will always be given effect 
to because we are anxious that our officers 
are very efficient and secondly that they 
know the democratic conditions in which 
they have to work. Thus even though the 
Bill is very small, it will have very good 
effect so far as India and so far as the State 
of Jammu and Kashmir are concerned. 

SHRI BHUPESH GUPTA: I have only 
one question just for clarification. The 
hon.-Minister said that the Kashmir 
Government has seen this thing. I take it 
that they have seen it. Have they fully 
accepted these rules and regulations or 
will it be necessary for them to have 
some consultations in the future? 

SHRI B. N. DATAR: They have 
accepted the rules; they have made 
certain suggestions which will be 
examined with as much sympathy as 
possible because it is our desire to see to 
it that all their requirements are properly 
met. 
43 RSD—5 

MR.    DEPUTY    CHAIRMAN:    The 
question is: 

"That the Bill be passed." 

The motion was adopted. 

THE CODE OP CRIMINAL PROCE-
DURE  (AMENDMENT)  BILL, 1958 

THE MINISTER OP STATE IN TH» 
MINISTRY OP HOME AFFAIRS (SHRI 
B-N. DATAR); Sir, I beg to move: 

"That the Bill further to amend the 
Code of Criminal Procedure, 1898, as 
passed by the Lok Sabha, be taken into 
consideration." 

So far as this Bill is concerned, the 
object of this Bill is to facilitate what can 
be called reciprocal arrangements. Now, 
so far as India is concerned, we have got a 
Code of Criminal Procedure dealing with 
all the matters relating to criminal justice. 
Similarly, in the State of Jammu and 
Kashmir they have got a similar Code of 
their own. There are certain areas in India 
where the Code of Criminal Procedure 
does not apply. Under these circumstances 
in respect of these areas oftffift-times a 
question arises as to how the summonses 
from one area into the other should be 
served or how warrants "should be 
executed. In this connection may I point 
out to this House that we have already got 
section 93A which deals with thi» 
question? Section 93A of the Code of 
Criminal Procedure dealt only witft two 
matters. It stated, that so far aa reciprocity 
arrangements were concerned in respect of 
two matters proper arrangements should 
be made so far as the Indian courts were 
concerned and uice versa. They provided 
for the service of summpns to, and war-
rants for the arrest of. an accused person. 
Now, whenever such summonses or 
warrants were issued either in the State of 
Jammu and Kashmir or in any of the 
States in India then naturally     reciprocal     
arrangement* 
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were made and so far as these two matters 
are concerned there was no difficulty at 
all. But unfortunately two other matters 
which were., of equal importance 
remained unnoticed or remained 
unprovided for. They relate to search 
warrants and summonses to produce 
documents. These two things had not 
beeri provided for. Therefore a difficulty 
arose and the difficulty was very keenly 
felt during this year and it was therefore 
found necessary that the law should. ,be 
comprehensive enough to provide for not 
only the two points which have been 
mentioned in section 93A but also for the 
other two points as well. As such a 
reciprocal arrangement was found 
necessary in "India and also in the State 
of Jammu and Kashmir and as the matter 
admitted of no delay, an ordinance was 
issued. That ordinance was issued on,, 5-
6-58 making the law comprehensive 
enough so that reciprocal arrangements 
could be. not only in respect of the two- 
matters already provided lor but in- 
respect of all the four matters. After the 
Ordinance was promulgated the .earliest 
opportunity is now taken to- have an 
amendment of the Code of Criminal 
Procedure on the lines of this Ordinance. 
What is now being done is this. We are 
takipg away section 93A because it was 
found incomplete and insufficient and we 
are having a new Chapter, namely, 
Chapter ,VIIA dealing with this particular 
subject in respect of the four matters that I 
have mentioned, in a very comprehensive 
and wide manner. 

Now clause 3 says that this new 
Chapter shall be inserted with detailed 
provisions which will" be'corne section 
105A after this Bill is passed. It reads 
like this: 

"105A. (1) .'Vllrhere a court in the 
territories tp; w)iich this Code extends 
(hereinafter,in this section referred to 
as the said territories) desires that— 

(a)" a', stmimons to «n    accused 
person, or 

 

(b) a warrant for the arrest mt an 
accused person, or 

(c) a summons to any person 
requiring him to attend and produce 
a document or other thing, or to 
produce it, or 

(d) a search warrant................." 
The first two had already been pro-

vided for but the last two had not been 
provided for and they created 
considerable difficulty and that is why for 
the purpose of having a law com-
prehensive enough' covering these two 
points' also, an Ordinance was issued. 

Then it has been stated that whenever 
any of these summonses or warrants are 
issued, they shall be served or executed at 
any place within the local limits of the 
jurisdiction of a court in the State of 
Jammu and Kashmir or a court 
established or continued by the authority 
of the Central Government in any area 
outside the said territories. Then what is 
done is they are naturally sent for 
execution or service, as the case may be, 
to the State of Jammu and Kashmir or to 
the courts referred to above, and as soon 
as they are returned with, a certificate that 
they have been properly served or 
properly executed, then naturally a 
presumption arises. There is a rule of 
evidence in section 74 of the Code of 
Criminal Procedure which says that when 
there is a report from the serving or the 
executing State that it has been properly 
done, then there is a' presumption that it is 
properly done and a court in India can 
proceed on the assumption or 
presumption that it has been so done. That 
is point number one. Secondly, the other 
rule deals with the question of receiving 
summonses or warrants from these States. 
That is a reciprocal arrangement. 
Whenever any summons or warrant in 
respect of the four points that have been 
mentioned in the earlier portion of the 
section are received in India, the 
summonses are to be served or the 
warrants are to be executed as if they are 
the summonses or the warrants of the 
courts actually functioning in India.   That 
is the way 
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in which these two principles have been laid 
down. There is no particular change made in 
the law. But the law was found to be 
incomplete in respect of the two very 
important matters. That is the reason why the 
Ordinance had been issued and why all the 
four points had been put together in a new 
section. Section 93A has to be omitted 
because its purpose will be served by the new 
section which has been introduced in the Code 
of Criminal Procedure and to which reference 
has been made in clause 3 of the present Bill. 

Sir, I am confident that so far as the 
provisions of this Bill are concerned, they are 
absolutely unexceptionable; on the other 
hand, they are required for a proper service or 
execution of the summonses and warrants 
either issued by the courts in India or issued 
by the courts in the State of Jammu and 
Kashmir or other areas referred to. Therefore I 
am confident that the provisions of this Bill 
will commend themselves to the acceptance 
of this House. 

MR. DEPUTY CHAIRMAN: Motion 
moved: 

"That the Bill further to amend the Code 
of Criminal Procedure, 1898, as passed by 
the Lok Sabha, be taken into 
consideration." 

DR. A. SUBBA RAO (Kerala): Mr. Deputy 
Chairman, I think there will be no difference 
of opinion with regard to the contents of this 
Bill. But what I object to is the method 
adopted by the Government in resorting to 
this type of legislation, first of all 
promulgating an Ordinance and then bringing 
it to this House to rubber-stamp that Ordi-
nance. 

As our Minister has explained, there is 
nothing to add with regard to the object of the 
Ordinance. It is only to include two additional 
clauses to the Criminal Procedure Code, it is a 
sort of reciprocal arrangement, and naturally it 
is quite essential and there will be no 
objection to it.   But this defect, 

this lacuna in the Criminal Procedure Code 
has been there. It was not a recent thing, but it 
has been there since 1941, and so the 
Government were well aware of it—I do not 
know how they cannot be aware of it—and it 
has been brought to the notice of the Govern-
ment also, if I may say so, but the 
Government have not so far taken proper 
steps to remedy the defect in the previous 
sessions in the Parliament. Instead they 
waited for the sessions to be closed and then 
they issued an Ordinance. Then they bring in 
this legislation to get the sanction for that 
Ordinance. 

Sir, it has been recently noticed that the 
Government are in the habit of promulgating 
many Ordinances and then coming to this 
House and asking for sanction, perhaps with 
the idea that they have got a brute majority 
and they will get definitely the sanction for 
them. I am not against the promulgation of 
Ordinances as such, it should certainly be 
done in certain cases and, as I understand, 
Ordinances are promulgated in cases of emer-
gency but nere it is done only to bring about a 
change, to fill up certain defects in the 
ordinary procedural law in the Criminal 
Procedure Code, and it should have been 
certainly brought about, not through an 
Ordinance, but through this House. That is 
what I say, and apart from it, the Government 
were also aware that there were certain 
elements in this country who were carrying on 
subversive activities against the national 
interests of this country, and they were also 
aware that with particular reference to Jammu 
and Kashmir, certain foreign countries who do 
not like the neutral stand taken by this 
Government, to make the State of Jammu and 
Kashmir to come into their orbit of influence, 
were exerting certain persons, and naturally 
they would try to find certain people here in 
India who would work against the interests of 
our own country and they would try to utilise 
them. In every State there are certain people 
who will be anti-national and will be working 
against the interests of the nation.    The  
Government are     quite 
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and when it has been brought to their 
notice in this particular House, it was the 
duty of the Government to have amended 
the Criminal Procedure Code so that they 
might have taken the action long before. 
But whatever it is, even though belated, it 
has been brought about. I am not against 
the contents of the Bill as such, but this 
procedure, this habit of promulgating 
Ordinances and then getting the sanction 
of this House, that is not conducive to the 
spirit of democracy. After passing the 
Ordinance I think it will be in the interests 
of democracy to give the reason for the 
necessity of promulgating this at least to 
the Members of this House. I think the 
Minister will consider this suggestion and 
in future, when Ordinances have to be 
promulgated, they will after passing the 
Ordinances let the Members of this House 
know the necesssity, the emergency, that 
arose so that people might know it. What 
I have got to complain about is that we 
have not been able to know the 
emergency, the necessity, for passing this 
Ordinance. 

There is one more point which I wish to 
bring to the notice of this House. The 
Government was aware that some 
elements in this country were taking 
certain actions which were inimical to the 
interests of the country. So, they wanted 
to take action on that particular, 
individual case. When they started taking 
action, they found the lacuna in the 
Criminal Procedure Code. Then, in order 
to enable that action being taken in that 
particular case, they passed an Ordinance. 
They corrected the Procedure and then 
took action. I am not saying that action 
shouldn't have been taken in that 
particular case. They should take action. 
But the principle behind the Government's 
passing the Ordinance in order to 
facilitate the action being taken in a 
particular instance is very bad and this 
procedure should not be followed. I hope 
at least in the future the Government will 
not do it   As regards the object 

of this Bill, I do not have any objec 
tion and I suppbrf it'   "*   ***   • 

  .  ,:   *. r'.l   .iYimii.iMv.\ rnwc 
SHRI P. N. SAPRU-~(Urta^FradeWV 

Mr. Deputy Chairman, 'objettSon'fras 
been taken ihat the Government' slioultf 
not have resorted to- the course ~6f 
promulgating the ordinance in thSs-
matter. No objection' has been taken' by 
the Opposition to the provisions of the 
Bill themselves. It is admitted that the 
provisions are necessary and desirable^ 

So far as this objection is concerned, 
the position is that the necessity for this 
measure arose on the 5th of June, 1958. It 
is on that day that the Ordinance was 
promulgated. It would obviously be hot 
possible for the Government to 
promulgate this Ordinance without the 
concurrence of the Jammu and Kashmir 
Government. We know that under our 
Constitution, the State of Jammu and 
Kashmir enjoys—I think rightly so—a 
special status, a right, of framing her own 
Constitution a right which we did not give 
to any other State in India. Of course, I 
cannot speak for the Government. But 
rather I imagine that the question has 
been arising before. It did not strike either 
of the two Governments to come to am 
arrangement regarding such warrants ojr 
the production of documents <n courts. 
May I invite your attention to the terms of 
Article   .   .   . 

SHRI B. N. DATAR: Article 128 
possibly. 

SHRI P. N. SAPRU: Thank you very 
much. 

"(1) if at any time, except when both 
Houses of Parliament are in session, 
the President is satisfied that 
circumstances exist which render it 
necessary for him to take immediate 
action, . he may promulgate such 
Ordinances as the circumstances 
appear to him to require." 
Parliament, I think, adjourned oa the 

11th of May. This Ordinance was 
promulgated on the 5th of June and it is 
on that day or about that time that the 
President must have    beea 
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satisfied that there were circumstances 
which necessitated his taking immediate 
action and he promulgated this 
Ordinance. I hope that Mr. Datar, in his 
reply, will throw light on the cir-
cumstances which necessitated this action 
on the part of the President. I think we 
may assume that in acting as he did, the 
President had a good cause. And in any 
case, there is no objection to the 
substance of this Bill. We cannot take any 
legally valid objection on the ground that 
the change in the Code was anticipated by 
an Ordinance. So far as- the change itself 
is concerned, I think it is in the right 
direction. It is rather strange that the 
Jammu and Kashmir court should be 
regarded for the purposes of the criminal 
law as an external court when Kashmir is 
bound up with India with sp many ties. 

Under the existing law, it was possible 
to summon a person or to issue a warrant 
for the arrest of any accused person. But 
it was not possible for any one, to 
summon any. person, to require him, for 
the purposes of attending and producing a 
document or other things. It was also not 
possible to issue a Search warrant. These 
were the obvious deficiencies in the 
existing state of the law. It is proposed 
that these deficiencies should be set right 
by the measure which has been brought 
forward by Mr. Datar. 

I do not know, Mr. Deputy Chair 
man, whether there are any other mat 
ters in regard to which the Criminal 
Procedure Code does not apply, in 
which respects the Kashmir court is 
different from ours. If the Criminal 
Procedure Code is different there in 
some other matters from our court the 
matter should be taken up with the 
State of Jammu and Kashmir and with 
the consent of the Jammu and Kash 
mir Government, the Kashmir Crimi 
nal Procedure Code should be brought 
into line with the code in India. I 
know that section 93A of the Code of 
Criminal Procedure is going to 
. be eliminated    and instead    of 

p' that there is going to be added   a  
new  chapteft.  in    Part  III 

of the principal Act. I have examined the 
change which has been suggested in this 
Bill. That change is, as I have already 
stated, in the right direction. It will 
further help to unify or' to integrate this 
country with Kashmir. 

Then, Sir, much was said hy some 
opposition Members regarding the posi-
tion of services in Kashmir. That was in 
connection with the Bill which we have 
just passed. But not only is the integration 
of services desirable, but common laws 
also are necessary. Law is a great unifying 
factor; it cements national unity. 
Therefore I think it should be our effort to 
ensure that as far as possible we have 
common laws in regard to the various 
matters which affect the country as a 
whole. As we know, there is the Union 
List, there is the Concurrent List and there 
is the State List. I think our effort should 
be to see that the Union and the Con-
current Lists are used in such a manner as 
to provide for some system of common 
laws for the entire country. Therefore, Sir, 
the objection that initially the procedure 
adopted was that of promulgating an 
Ordinance has really not much force. We 
do not know what exactly the position 
was on the 5th June when this Ordinance 
was promulgated. We know that in Kash-
mir there is in some ways an abnormal 
situation, and that abnormal situation is 
not our creation. For that abnormal 
situation, some foreign power, aided or 
abetted by certain other foreign powers, is 
responsible. An* therefore, it may well be 
that in order to meet that abnormal 
situation or that difficult situation it was 
felt necessary to take some immediate 
action. That, I think, is the reason why 
this Bill was initially promulgated in the 
form of an Ordinance. Well, I am only 
guessing it. I do not know it. But perhaps 
Mr. Datar when he begins to reply to this 
debate, wiU throw some light on this 
matter. Thank you very much. 

1 
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SHRI P. S. RAJAGOPAL NAIDU 
(Madras): Mr. Deputy Chairman, from 
the opposite side Dr. Subba Rao started 
saying that there was a lacuna in the 
Code of Criminal Procedure Code which 
is now sought to be rectified by the issue 
of an Ordinance by the President, and 
thereafter Parliament is rubber-stamping 
the whole thing. I may fell my hon. friend 
that there ig absolutely no lacuna in the 
Criminal Procedure Code. The necessity 
for this Ordinance was felt probably on 
the day of the issue of the proclamation 
by the President and even that necessity 
arose, if I am correct, Sir, only by way of 
reciprocity and on the request of the 
Jammu and Kashmir Government. There 
was first an Ordinance issued by the 
Jammu and Kashmir Government and it 
is only with a 
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view' to reciprocate the functions of the 
Ordinance issued by the Jammu and 
Kashmir Government that a similar 
Ordinance was issued by the Indian 
Government. 

Sir, as a student of law I know that 
when I studied in the law college which 
was prior to 1940, there was no such 
provision at all. There was no section 93A 
of the Code of Criminal Procedure. There 
was then what was called "extradition 
proceedings". That is to say, if a 
summons was to be issued for the arrest 
of a person in a place which was different 
from the place in which the particular Act 
operated, then they were issuing what 
were called extradition proceedings, for it 
was only by these proceedings that such 
persons were apprehended, as you know 
very well, Sir. Then, probably in 1940 or 
1941 came this new section 93-A. This 
section came into being only in 1941. 

They have then made only two pro-
visions, and that is by way of reciprocity,  
provisions  to issue  summons  to accused 
person and to issue warrant for the arrest  
of an  accused person. Probably some 
person who was carrying on subversive 
activities    against the Jammu and 
Kashmir Government and living in India 
had to be apprehended by the 
Government of Jammu and Kashmir and 
probably that person's  residence  had  to 
be  searched. There  is   no  provision   at  
all  in  the Code of Criminal Procedure 
for such a search being made.   Hence the 
necessity for this Ordinance arose.   My 
hon. friend will agree, if the    Ordinance 
was not issued and if the house of the 
particular person who is in the minds of 
everybody in this House had been 
searched,  then    certainly any    court 
could have just thrown out the pro-
ceedings issued by the     Jammu and 
Kashmir     Government.   I  am     sure 
every  hon.   Member  here  will  agree 
with me that this Ordinance that was 
issued  was  absolutely  necessary  and it 
was issued only just for the purpose of 
reciprocating  a  similar  Ordinance 
issued  by  the  Jammu  and Kashmir 

Government. Sir it is only with that 
object that this Ordinance had been 
issued by our Government. 

I am also glad, Sir, that this new 
Chapter VIIA is certainly an improve-
ment over the old one. This new clause 
105A that is being introduced in the Act 
is certainly an improvement over the ol,d 
section 93A of the old Act. My hon. 
friend has already pointed out that words 
like "internal court" and "external court" 
have been eliminated. I still do not see 
why any court in Jammu and Kashmir can 
be considered as an external court and 
how any court in India should be con-
sidered an internal court. I am glad these 
words have now been eliminated. 

MR. DEPUTY CHAIRMAN: They 
were only in the old section 93A. They 
are not here. 

SHRI P. S. RAJAGOPAL NAIDU: 
Yes. They have not been included here 
and that is a right step. 

MR. DEPUTY CHAIRMAN: They 
were considered -foreign States in those 
days. 

SHRI P. S. RAJAGOPAL NAIDU: 
Again, Sir, I understand the Criminal 
Procedure Code in Jammu and Kashmir 
is, more or less, the sam^ as our Code of 
Criminal Procedure. I take this 
opportunity to urge that it is high time 
that at least so far as this law is 
concerned, there should be complete 
integration and the earlier this law is 
made applicable to the State of Jammu 
and Kashmir the better it will be and there 
will be absolutely no necessity for the 
issue of such Ordinances in future for all 
these simple things, even for such 
procedural matters. This, after all, is a 
simple ordinary procedural matter. If this 
Ordinance had not been passed, I am sure 
the required person would certainly have 
escaped the provisions of the law and for 
this simple reason, I think every hon. 
Member of this House has to support this 
measure. With these few words, I suprwt 
the Bill. 
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SHRI B. N. DATAR: Sir, I am very 

glad the provisions of this Bill have been 
welcomed by all the hon. Members who 
participated in this debate. One hon. 
Member found fault with the issue of the 
Ordinance. So far as the Ordinance is 
concerned, it has got to be issued, 
provided the need for it is felt under 
article 123 of the Constitution. Article 
123 clearly points out that if the President 
is satisfied during the recess of 
Parliament, when Parliament is not 
sitting, that the matter is urgent, then it is 
open to the President to issue an 
Ordinance. And the period of the 
Ordinance has also been mentioned, 
namely, six weeks from the reassembly of 
Parliament, unless before that time, it has 
been revoked, either by the President or 
by a vote of Parliament. Therefore, there 
is no question of forcing things on this 
House or the other House. As has been 
pointed out by many hon. Members, the 
need was felt, and so naturally that need 
had to be satisfied. That was the reason 
why the Ordinance  was issued. 

May I also point out that just as this 
Ordinance was issued here, the same day 
an Ordinance was issued in the State of 
Jammu and Kashmir. Therefore, 
difficulty was felt both in India and in the 
State of Jammu and Kashmir. So the two 
Ordinances were issued, one here and one 
there also. I may also point out to the 
House that only recently the Legislature 
of Jammu and Kashmir have also made 
similar amendments in their own Code of 
Criminal Procedure as we are now 
proposing to make here by this Bill. 

I may also point out that so far as the 
question of the application of more laws 
is concerned, as stated by my hon. friend 
Shri Sapru, may I bring to his notice the 
fact that already certain Acts have been 
passed. In particular two Acts have been 
passed. The Taxation Law (Extension to 
Jammu and Kashmir) Act was passed in 
1954. Thereafter an Act of a general 
nature •was passed, namely, Act LXII of 
1956 

I which came into force on the 25th of I 
September 1956. It was an Act to provide 
for the extension of certain laws to the 
State of Jammu and Kashmir and the 
Schedule pointed out how certain Acts had 
been made applicable and with what 
particular changes wherever required, by 
the Jammu and Kashmir Government. 

Thus you will find that so far as the 
lacuna is concerned, that lacuna was there. 
In fact, in the other House one hon. 
Member pointed out that there was a ruling 
by one of the High Courts in India 
according to which this lacuna was felt by 
the High Court. In these circumstances, it 
was just in the fitness of things that the law 
ought I to be made complete. That was the I 
reason why in respect of matters which I 
had not been mentioned in the Code of 
Criminal Procedure, it was considered that 
the law should be made complete so that 
the law could serve all the legitimate 
purposes for which this law was necessary. 

MR. DEPUTY CHAIRMAN: The 
question is: 

"That the Bill further to amend the 
Code of Criminal Procedure, 1898, as 
passed by the Lok Sabha, be taken into 
consideration." 

The motion was adopted. 

MR. DEPUTY CHAIRMAN: We shall 
now take up clause by clause 
consideration of the Bill. 

Clauses 2 to 4 were added to the Bill. 
Clause 1, the Enacting Formula and the 

Title were added to the Bill. 

SHRI B. N. DATAR:  Sir. I move: 

"That the  Bill be passed." 

MR.    DEPUTY    CHAIRMAN:    The 
question is: 

"That the Bill be passed." The 

motion was adopted. 


