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~ Mr. CHAIRMAN: Mr. Datar.
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MESSAGE FROM THE LOK SABHA ]

THE TRADE AND MERCHANDISE DMARKS !
BrLL, 1958 |

SECRETARY: Sir, I have to report
to the House the following message
received from the Lok Sabha, signed
by the Secretary of the Lok Sabha:—

“In accordance with the provi-
sions of rule 96 of the Rules of Pro-
cedure and Conduct of Business in
Lok Sabha, I am directed to en-
close herewith a copy of the Trade
and Merchandise Marks Bill, 1958,
as passed by Lok Sabha at a sitting
held on the 27th August, 1958.”

Sir, T lay the Bill on the Table.

THE ARMED FORCES (ASSAM
AND MANIPUR) SPECIAL POWERS
BILL, 1958—continued

Tre MINISTER or STATE 1IN THE
MINISTRY or HOME AFFAIRS

Surt BHUPESH GUPTA (West
Bengal): Sir, there are other
speakers.

Mr. CHAIRMAN: On this Bill?

Surr H. D. RAJAH (Madras): Yes.

Mgr. CHAIRMAN: I thought he was
going to reply. Please be as brief as
possible.

Surr H. D. RAJAH: Sir, I will
speak on this Bill.

(Shri Jaswant Singh stood up to
speak)

Sarr P. N. SAPRU (Uttar Pra-

desh): Sir, I have spoken on this, I
just wanted to tell you that no other
names were given to the Chair yes-

" terrain.

terday.

L)
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Mr. CHAIRMAN: He has slept last
night and then found out that he had
something to say.

SHrr JASWANT SINGH (Rajas-
than): Mr. Chairman, Sir, the hon.’
Minister of Home Affairs has stated
that this Armed Forces (Assam and
Manipur) Special Powers Bill, 1958, is
a very simple one. But if we go into
the provisions of the Bill that is
before us, we will find that it is
indeed a very serious Bill and that it .
seeks to give very wide powers to the
armed forces, powers much more
than what the situation requires. If
we analyse these provisions, we will
find that it is not short of martial law
as defined under Article 34 of the
Constitution. We will also find that
the Bill seeks to indemnify any per-
son for any act done in quelling the
disturbances in any area declared as
disturbed by the Governor of Assam
or the Chief Commissioner of Manipur.
Military personnel can shoot a per-
son without any order from the
magistrate. He can attach any pro-
perty. He can destroy any building.
We have been told by the Home Minis-
ter from time to time that the Naga
situation is under control. We would
like to know from hirm, if the situation
is under control, then why such vast
powers are being given to the armed
forces at this time? At the time of
the promulgation of the Ordinance
a statement was circulated by the
Ministry of Home Affairs that though
the Naga trouble has been quelled in
the Tuensang Area on account of the
military pressure, it has now spread
to the plains of Assam and Manipur.
It is rather a very serious position.
We would like to know the real posi-
tion and we would also like to know
as to how long this trouble is likely -
to last. We can well understand that
in the hill area the Nagas could be
troublesome and that it is difficult
for our armed forces to ficht them on
the same level because they are not
accustomed to fight the Nagas in the
Now that the N-aga trouble
has been quelled in .the hill area, and
it has spread to the plains, it should
be very easy for our armed forces or
even our police to deal with them.



[3.81 Armed Forces (Assam [ 28 AUGUST 1958 ] Special Powers Bill, 1352

& Manipur)

If we are not in a position to deal .

with this trouble in the plains, with
half-armed and wuncivilised people
like the Nagas, then I do not know
what the position of our armed forces
is. Of course, our armed forces have
got a great tradition and our armed
constabulary is also very effective. If
these people are not able to deal with
the unarmed or half-armed Nagas in
the plains, then the position really
becomes very serious.

By going through the provisions of
this Bill, we cannot say whether this
enactment is on a permanent basis or
for a short period. It appears to me
that the Government is thinking of
bringing it as a permanent law and
naturally, in such a case, it will be a
very serious thing if such wide
powers are given to the armed forces.
Is it our opinion that this Naga trou-
ble will be a permanent one with us
and that we will never be able to

quell it? Our Prime Minister has
stated time and again—our Home
Minister has also said it—that we

want to be considerate to the Nagas;
we want to win them over by love
and affection. By this policy, to 2
certain extent, some success has been
achieved. But surely, it cannot be
thought for a moment that this trou-
ble is going to be a permanent one.
Phizo is still at large and he has still
got some followers and if this hosti-
lity is there for ever, then it is a seri-
ous thing. From the provisions of
the Bill, it appears that the Govern-
ment wants a permanent law and
therefore, automatically it means that
thev envisage that they will never be
able to have control aover the Nagas
and that this trouble will continue for
ever. :

Then, Sir, there is another question
also. I do not know whether those
Nagas who have been co-operating
with us were consulted or not before
this - Bill was brought before the two
Houses of Parliament. If they have
not been consulted and if this Bill
has been brought forward as an ad-
ministrative measure, then according to
me, a very serious situation may arise

\
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with regard to those Nagas who are
co-operating with us, because the
hostile Nagas would like to play upon
the serious provisions which have
been incorporated in this Bill. There-
fore the position of the co-operating
Nagas would become very awkward
vis-a-vis those who are still hostile.

Sir, it is a good feature that the
term “armed forces” has been defined
as ‘“the military forces and the air
forces operating as land forces, and
includes any other armed forces of
the Union so operating”. So, as far
as that goes, it is satisfactory that
only the army will be used and the
air force will not strafe or bomb the
people.

In conclusion, Sir, I am not very ’
happy in regard to the promulgation
of the Ordinance. It will be seen that
the Ordinance was promulgated on
the 22nd May, 1958, that is, within
only a fortnight of the conclusion of
the last session of Parliament. We
would therefore like to know as to
what actually happened which justi-
fied the promulgation of the Ordinance.
We would like to be informed if the
situation was so serious during this
period. If the situation was not
serious and if it was well in hand, as
certain reports said, then the Govern-
ment could easily have waited till
Parliament again met when the mea-
sure could have been brought before
the Houses of Parliament. Of course,
Sir, there is a provision in our Consti-
tution for the promulgation of Ordi-
nances, but they are not to be promul-
gated under any ordinary excuse.
There should be a genuine case for
the promulgation of Ordinances. But
here it appears that the Government
wants to make use of these Ordinances
ewen in routine matters. It is
therefore high time, Sir, that this
practice should come to an end. It
is not on'y in this case, but there are
several other cases also where the
matter could have easily waited for
some days till our Parliament met.
But even in ordinary cases such
Ordinances have been promulgated.
In this case the Ordinance was
promulgated soon after the conclusion
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of the last session of Parliament.
Therefore, Sir, we do not feel happy
about this matter. So these are my
grounds by way of objection to the
passing of this measure. And, there-
fore, Sir, I do not find myself in a
position to support this Bill. Thank

you.

Surr H. D. RAJAH: Sir, this Bill
is a pathetic confession of our ineffi-
ciency in dealing with the Nagas. I
had brought it to the notice of our
Prime Minister in this House that the
Nagas were in revolt not because there
was anything intrinsically wrong with
our dealing with them, but they were
subsidised and armed by our eternally
unfriendly neighbour, Pakistan. I said
to the Prime Minister that there were
persistent rumours that those Nagas
were armed by Pakistanis, and I a<ked
him about the steps that the Govern-
ment had taken for dealing with that
situation. The Prime Minister at that
time said, “We are not aware of it, but
if the hon. Member can give us some
information on this point, we shall
pursue it further.” Now, Sir, after
about 8 months of that statement in
this House we are told by the Govern-
ment that the Pakistanis are arming
those Nagas. So, I look at it from that
point of view. Since then much water
has flowed down the Ganges. We saw
that a deputation of Nagas came to
our country, had a talk with our
Prime Minister, and there was some
resilience with regard to the adminis-

tration of the Naga areas. But the
trouble did not stop there. It is
demonstrably true that the Govern-

ment is in possession of the facts which
have created a crisis, and which forced
it to issue an Ordinance. Now it is
being converted into a law. Now,
Sir, T would like to know how long
it would take the army to deal with
the situation there and to bring that
situation to normalcy. Is there any
time-limit prescribed in this Bill? We
do not find any. We find that wide
and sweeping powers are being given
and the President has no right to
declare an emergency. It is a matter
of perpetual emergency which we are

t
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facing now in that area, and the mili-
tary there is more or less a dictator-
ship in that area. You are surrendering
almost all your rights to the military,
and they are to do whatever they like.
There is no question of putting any
check on them even though they may
commit excesses there or whether they
behave properly or not. And there is
no time-limit about that dictatorship.
They are not subjected to civil hutho-
rities. Therefore now the whole posi-
tion is this, I put it as a perpetual
hide and seek game by the Pakistani
forces and Indian military. Now
Nagas are there in the hills, Can
our Government say that they manu-
facture arms there? Can our Govern-
ment say that they are equipped with
the arms produced locally? You are
not able to get any arms of a parti-
cular type to deal with these frontier
or border troubles and with Pakistanis.
But they are possessing excellent arms
to deal with your army. And what is
the reason behind it? Therefore again
I wish to bring it to the notice of our
Government that an unfriendly power
is interested in creating a perpetual
state of siege in the eastern area, and
this Naga trouble must be looked at
from that point of view, and not only
from your military point of view. You
can deal with a few Nagas. but you
cannot deal with an unfriendly neigh-
bour in any other language except the
language which they can understand.
That is the position, and swhen that is
the position, your confeqing power on
the military will have no significance
at all. You have to deal with the
Nagas in the most proper manner as
citizens of this country, and you have
to deal with the enemy in the language
which the enemy will understand.
That is the position which we have
to realise today.
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Therefore, Sir, I am thinking very
seriously whether it is not left to us
to take up this issue with the Pakistan
Prime Minister who is now coming to
Delhi and ask him not to indulge in
fostering enmity by supplying arms
to hostiles. That is the most import-
ant point which you have to take into
consideration. You may pass this Bill,
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but the solution really is not contained
in this Biiul. According to me, the
solution of this problem can be had
in two ways. The first way is to deal
with our Nagas as our nationals aspir-
ing for a decent existence as other
Indian citizens do. Your military rule
is not an answer to that. Secondly,
we can make the Nagas see reason by
depriving them of the extraneous
influences which operate to get them
armed. That is the real position, Sir.
When these itwo diplomatic overtures
are effected by us in a satisfactory
way, well, the Naga problem will be
solved. Till that position materialises,
you will be in perpetual agony on the
eastern border and these borders will
continue to be violated and the Nagas
armed by them. And ultimately they
will threaten the very peace and
security of Assam, Manipur and other
places. Merely shooting a few Nagas
on this side or on that side by your
army will not solve the problem. I
would therefore, Sir, again appeal to
the Government to look at this prob-
lem from this point of view, in a most
rational manner, and see that some-
thing is done to put an end to these
unfortunate happenings. Thank you.

" SmaH MOHAMAD UMAIR (Bihar):
Sir, I had no intention to speak on
this Bill, but seeing the attitude of
the Opposition friends and the sweep-
ing remarks made by them against
this useful Bill, I was simply compelled

to take my stand  here. Sir,
I could not follow the logic of
my friends on the other side.

They have admitted that there are so
* many factors which are disturbing the
peaceful atmosphere in that area—the
Assam area—and there are so many
incidents which are daily taking place
about which we sometimes discuss in
this House in the form of questions
and other motions. It has been repeat-
edly stated by my eminent friend, Mr.
Bhupesh Gupta, that there are certain
foreign elements also which are a party
to these sorts of disturbances which
are taking place in the Assam area.
Therefore, Sir, in view of these diffi-

culties and also in view of the cir- .

cumstances in which the Assam area
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has been placed, I could not follow the
logic of my Opposition friends that this
Bill should be treated as only a waste
paper and all the provisions contained
in this Bill should be considered as
useless and inopportune., My hon.
friends on the other side are aware
and they are in the know of things
that lots of subversive elements are
there working underground and
underhand in the Assam area, outside
and inside that area. And in addition
to that there are also some misguided
friends who think that this sort of
affairs in the Assam area can be cor-
rected and those people can be recon-
ciled simply by their speeches and
words. I do not understand how the
Nagas had been brought into the dis-
cussion of this Bill. There is not a
word about the Nagas in any of the
provisions or clauses of this Bill.

Surr JASWANT SINGH:
whole thing relates to the Nagas.

Suan MOHAMAD TUMAIR: Yes.
At the same time you cannot establish
this particular point about the Nagas to
justify or not to justify the provisions
of the Bill. Of course, we have to deal
with the disturbance of public order
in that area. If at any time the Assam
Governor or the Chief Commissioner
of Manipur thinks that such an occa-
sion has arisen or such pub’ic dizorder
has taken place or such circumstances
have developed that this sort of pro-
visions that are in this Bill should be
enforced, then the military or the army
personnel will be armed with the pro-
visions of this Bill so that they may
deal with that situatiopn. There is no
question of the Nagas. Of course,
there may be man'y subversive ele-
ments, leaving alone the Nagas, ele-
ments from Pakistan and others, 1
say there may be many subversive ele-
ments in this country and in Assam
area who may be required to be dealt
with under the provisions of this Bill.

Surr BHUPESH GUPTA: The hon.
Minister is feeling highly embarrassed
by this kind of support.

Sran MOHAMAD UMAIR: Under
such circumstances, I think it is highly
necessary and opportune and highly

The
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desirable that this Bill should have
been brought before this House and I
again congratulate the Minister in the
Ministry of Home Affairs, Shri B. N.
Datar, for having taken this opportu-
nity to bring forward this Bill so that
any disorder in the Assam area may
be controlled effectively, if at any time
the occasion requires it.

With these words, 1 support the
Bill,
Surt JASWANT SINGH: I want

elucidation on one point, Sir. As my
hon. friend will agree, there are other
and worse disturbed areas than Assam
and Manipur in the country. May I
know why Assam and Manipur have
been particularly selected?

SHan MOHAMAD UMAIR: Accord-
ing to the version of Mr. Bhupesh
Gupta, there are so many subversive
elements there, outside and inside,
also foreign elements in that area.

Surt SANTOSH KUMAR BASU
(West Bengal): Mr. Chairman, Sir,
even if it be conceded that this Bill
has been necessitated by the state of
affairs with regard to the Naga areas
of this country, I think there is ample
justification for taking the line that
the Government has been at last com-
pelled to take because the approach of
the Government so long has been to
conciliate the Nagas to the utmost
possible extent. I have heard on high
authority in Assam itself that one of
the former Governors of Assam had
actually gone to seek an interview
with Phizo in his house and he was
made to wait for fully half an hour
on the plea that Phizo was shaving
himself. In other words, the extent
to which Government have gone for
the purpose of taking up a conciliatory
attitude towards the Nagas and their
pro-independence faction, I think, has
exhausted the patience of Government
so far as conciliatory methods are
concerned and rightly and justly so.

Conciliation has borne fruit with
regard to a large section of the Naga
community, ijndeed a very large
section, and they have come
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over 1o the side of the Gov-
ernmeni. But there is one absolutely
irreconcilable faction which always
thinks of military measures being
adopted in a surreptitious manner

against the people in the border areas,
and in the recalcitrant Naga areas, It
is for the purpose of dealing with such
people and as a last resort that the
Government have taken up this atti-
tude and brought the provisions em-
bodied in this Bill, The very fact that
an emergency measure like an Ordi-
nance was thought of by the Govern-
ment which are in possession of the
facts and the realities of the situation
in that area, would go to show that
things are not at all what they ought
to be, or anything like that, in that
area. Government is proceeding, so far
as I understand, on materials which
have been obtained by them and they
are of a character which cannot
possibly be ignored. And therefore this
extreme step has been taken. It will
not do for us to judge this measure
by ordinary standards applicable to
other places. I take my stand on the
theory and on the view that it is the
Naga trouble that is sought to e
checked by this Bill. I do not depart
from that stand at all, That being the
position, it is essentially necessary that
such a Bill should be passed without
delay. You know very well—I am
appealing to all the hon. Members of
this House—that Pakistan is also
fishing in these troubled waters. If
that be so, then it is all the more
necessary that their military intentions
and also semi-military intentions -
should be met by military measures
as is contemplated by the provisions
in this Bill. It is sacred ground upon
which we should not tread in a light-
hearted manner, because it involves
the question of safety and security of
India. I hope hon. Members will
approach this question from that point
of view. These few words I have
uttered as a warning on this occa-
sion.

Surt AKBAR ALI KHAN (Andhra
Pradesh): Just two words. Sir. With
| your permission, Sir, I would like to
. request the Government to see that,
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notwithstanding this measure, this \
very unpleasant measure which may ]
be inevitable, the process ot concilia-
tion and negotiation will continue so
far as the Nagas are concerned.
Thank you.

Surr B. N. DATAR: Mr. Chairman,
in the course of the debate yesterday
and today, a number of points have
been raised inc!uding some of a cons-
titutional nature. I should like to
discuss these latter first, before I reply
to the points on what may be called
the merits of the Bill.

The first contention that was raised
by Shri Rajagopal Naidu was to the
effect that in all such cases action
ought to be taken under Article 352
of the Constitution. Now, may I point
out

Suri AKBAR ALI KHAN: I think
the same doubt was expressed by
Dr. Kunzru.

Surr B. N. DATAR: No, Dr. Kunzru
raised another point. He did not
refer to this one.

Now, so far as Article 352 is con-
cerned, it has to deal with a question
of maintaining the security of the
land, when there is either external
aggression or internal disturbance of
such an order as to call it an emer-
gency. Here may I point out that so
far as all these acts with which this
measure has to deal are concerned,
they are not of such a nature that
they can be called an emergency?
There is no question arising regarding
the security of India as a result of
these actions. Therefore, I may point
out that article 352 does not apply in
this case at all. It has to be treated
entirely as a law and order matter and
nothing more nothing less. Therefore,
article 352 does not come into opera-
tion.

Another point that was raised was
whether by the passing of this Bill the
Central Government was delegating
Its authority under article 258. I
would submit that it is not a case of
delegation of authority. It is a case

|
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of conferment of certain powers on
the State Government. May I point
out in this connection that under entry
number one of the State List, we have
got public order. Now, so far as pub-
lic order in general is concerned, that
is entirely a State matter but when
the army is to be called, naturally any
measure dealing with that question has
to be passed only. by Parliament.
Therefore, Sir, this particular Bill has
been brought before the Parliament
though criminal law, as you are
aware, Sir, is in the Concurrent List
also. One more point should also be
noted so far as this question is con-
cerned, We have got the Criminal
Procedure Code as it stands at present
and sections 129 to 131 are there under
which on occasions where the magis-
trate is present, it is open to him to
confer powers upon the military
officers in aid of the civil authority.
Similarly, al!so, there are occasions
which have beeén provided for wherein,
if the magistrates are not available,
the officers of the armed forces can
themselves take action. Now, all
that is being done by this Bill is to
confer more powers, confer more
direct powers on the officers of the
armed forces for the reason that the
officers may be enabled to act in cases
where there are such troubles here
and there. May I point out that the
troubles are at a number of places
where it would not be possible for the
civil authorities to maintain their
magistrates. That is the reason why
we have gone a step further here and
have’ conferred powers upon the mili-
tary officers for purposes of aiding the
civil authority. If, for example, this
point is appreciated very clearly—and
this point has been mentioned in the
two clauses dealing with this aspect—
there would be no difficu'ty at all.,
Dr. Kunzru also referred to clause 3.
It says, “.... use of armed forces in
aid of the civil power * I we
understand this position, then it would
be very clear, Sir, that the civil autho-
rity is not abdicated at all, is not
abrogated at all. I would now like
to read clause 4(a): “If he 1is of
opinion that it is necessary so to do
for the maintenance of public order,
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after giving such due warning as he
may consider necessary, fire upon or
otherwise use force, even to the caus~
ing of death, against any person....”
Then, a further description of that
person is given. “....any person who
is acting in contravention of any law
or order for the time being in
force....” The law is the law of the
land and here, in this case, in the case
of Assam or Manipur, “.... law or
order for the time being in force in
the disturbed areas prohibiting the
assembly of five or more persons or
the carrying of weapons or of things
capable of being used as weapons or
of fire-arms, ammunition or explosive
substances”. We will find here, Sir,
that the law is the civil law, the ordi-
nary law that applies either to Assam
or to Manipur. The civil authority
passes an order say, under section 144
of the Criminal Procedure Code or
some similar’ order whereby the
assembly of five or more persons or
the carrying of weapons or of things
capable of being used as weapons or
of fire-arms, ammunition or explosive
substances, is prohibited. In those
circumstances where the military
forces are called in, they are there
only in aid of the civil power and the
civil authorities continue to function
and, only for the purpose of finding
an effective remedy, certain powers
are given to them in aid of the civil
power. If this position is understood
then there would be no difficulty at
all. All that has been done is to go
a step further and give the armed
forces, certain specified officers of the
armed forces, powers fogl\aiding the
civil authority in respect of violations
that may take place in certain
places of the orders and laws of the
civil authority. If that position is
appreciated—if my hon. {friend Dr.
Kunzru will understand that these
mi itary officers are acting in aid of
the civil power—then naturally no
difficulty would arise.
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Surt H. N. KUNZRU (Uttar Pra-
desh): May 1 interrupt the hon.
Minister? Does my hon. friend mean
that the words “in aid of the civil
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power” authorise the civil authori-
ties to exercise continuous eontrol over
the actions of the military officers?
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Surr B. N. DATAR: I have to point
out here that the military officers have
been given direct powers by this Bill

[Mg. Deputy CHAIRMAN in the Chair;

So far as the civil authorities are
concerned, their powers over the area
are not abrogated or are not cancel-
led at all. They are there and both
can work in aid of each other.
Secondly, whenever such an order has
been passed by the Governor or the
Chief Commissioner declaring a parti-
cular area as a disturbed area, it is
perfectly open to hum to recall that
order or to modify that order if he
considers it to be necessary to do so.
I need not quote here the relevant
sections of the General Clauses Act.
I believe it is section 21 wherein it is
said that the authority that passes an
order has also the power {o rescind
that order or to take it back.
Therefore, there is no difficulty so far
as this particular question is concern-
ed. ’

Surt H. N. KUNZRU: The whole
question yesterday was that so long
as a notification relating to a disturbed
area is in force, the civil authority
can exercise no control over the
actions of the military officers.

Surt B. N. DATAR: I have pointed
out that such a difficulty or conflict
will not arise at all because ordinarily,
or normally, the civil authorities are
in charge and only for a specific
purpose the military officers come into
the picture and they come into the
picture in aid of the civil authority.
If that is taken into account, there is
no conflict at all.

Dr. R. P. DUBE (Madhya Pra-
desh): Won’t they ‘come into the pic-
ture ordinarily?

Mgr. DEPUTY CHAIRMAN: Who
will control them?
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Surr H. N. KUNZRU: You will
appreciate the fact that legally speak-
ing, the civil authorities and the mili-
tary authorities become co-ordinate
authorities.

Surr P. N. SAPRU: Quite right.

Surr B. N. DATAR: Naturally, in
such a case, the civil authorities have
full authority. They can take away
the powers, recall the powers. What
will the military officers do then?

Mr. DEPUTY CHAIRMAN: Till
that is done, till the declaration is
recalled, who will control the actions
of the military officers? .

SHri B. N. DATAR: Sofar as general
control is concerned, the civil authori-
ties. So far as military or special
control is concerned

Surr H. D. RAJAH: Where is it
provided?

Dr. R. P. DUBE: Sir,

Surr B. N. DATAR: I cannot answer
all the hon. Members at once, Sir.

Surt BHUPESH GUPTA: The point
that you have made, Sir, should be
answered properly. You have asked,
so long as this declaration remains,
who controls the acts of the military
officers. He says that it is the civil
authority and I would like the hon.
Minister to point out from this parti-
cular Bill how the civil authority can
control. Under which provision can
this be done?

Suri B. N. DATAR: May I point out
to the hon. Members that this Bill is
by way of further extension of what
iz provided for in the Code of Criminal
Procedure? It should also be noted,
Sir, that here what the military autho-
rities have to do is to do certain things
in respect of the general law or in
respect of the orders passed by the
civil authorities and, therefore,
would be working in full harmony
with each other, but, assuming for the
sake of argument . . .

they |
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Mr. DEPUTY CHAIRMAN: Let us
understand the position. Under the
normal law, under the Criminal Proce-
dure Code, when the military is called
in, a magistrate will be there in charge
of the situation and only in the pre-
sence of the magistrate will the mili-
tary be ordered to shoot or asked to
arrest some persons.

Sur! B. N. DATAR: They will have
to carry out his orders.

Mr. DEPUTY CHAIRMAN: Yes,
they will have to carry out his orders.
Now ,One of the reasons given out
in your earlier speech is that the
magistrate cannot go to every place
and certain areas, and even the whole
State may be declared a disturbed
area.

Surt B. N. DATAR: Quite possible.

Mr. DEPUTY CHAIRMAN: In that
case it is only the Governor or the
Chief Commissioner who can recall
that notification. The magistrate will
not be there to act in every place. In
that case the military authorities will
have full power

Surr B. N. DATAR:They will have
full powers only to carry out the
objectives.

Mr. DEPUTY CHAIRMAN: That is
true.

Surr B. N. DATAR: There is
no .

Mr. DEPUTY CHAIRMAN: And
that power will continue as long as
that declaration by notification is not
recalled.

SHrI B. N. DATAR: Yes, that power
has to be exercised for the purpose of
helping the civil authority or in aid
of the civil power, and they will do it.

Mgr. DEPUTY CHAIRMAN: Who
will control them?
Surr B. N. DATAR: There is

no dispute at all that the armed forces
are there in aid of the civil power and

’
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the military officers to carry out the
objectives will exercise the powers
that have been given to them. There
is no dispute about it.

Mgr. DEPUTY CHAIRMAN: That is
true. But who will control them? Is
it the local magistrate or the Gover-
nor or the Chief Commissioner?
Should it not be that they should act
under such instructions and conditions
as laid down in the directive by the
Governor or the Chief Commissioner?
That is what is wanted by Dr. Kunzru
and also by the Opposition. Please
explain that position.

Surr B. N. DATAR: I am explaining
that position. Now, as I have stated,
military officers come into the picture
in.aid of the civil authority; therefore
the civil authority is not completely
abrogated at all. But I would

Mr. DEPUTY CHAIRMAN: Accord-
ing to your own premise, the civil
authority will not be there.

&

SHrI B. N. DATAR: You could have
waited for just a minute. I could
conceive of cases where the military
officers would be in full charge be-
cause there are no magistrates at all.
Under those circumstances they will
have to exercise their powers accord-
ing to their discretion; there is no
dispute at all.

Surr H. N. KUNZRU: Even where
there are civil officers, for instance,
when the Collector of a distriet is
functioning, he cannot issue any
instructions to the military officers
who may be working in his district.

SurTr B. N. DATAR: He can discuss
the matter with thé military officers
and supposing, for the sake of argu-
ment, there is a deadlock, then the
Governor would come into thé picture.
Then the Governor would come into
the picture and in such cases, as you
have pointed out, Sir, general instruc-
tions in conformity with the provi-
slons of this Act will be issued.
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Mr. DEPUTY CHAIRMAN: The
only power that the Governor or the
Chief Commissioner will have is to
cancel the declaration.

Surr B. N. DATAR: Yes, cancel the
declaration; that would be an extreme
measure.

Mgr. DEPUTY CHAIRMAN: He has
no other powers.

Surr B. N. DATAR: That is an
extreme step. Here we have got the
civil authority; we have got the mili-
tary authority . . .

Mr. DEPUTY CHAIRMAN: If in
the "Bill you incorporate some such
amendment as ‘“‘under such instruc-
tions and conditions as laid down in
the declaration” or “subject to such
conditions and instructions as laid
down by the local civil authorities . . .

Surr B. N. DATAR: It would be
difficult. . -

Mr. DEPUTY CHAIRMAN:
because you are taking out the juris-
diction of the civil authority, of the
District Magistrate or the Collector.

“In aid of the
what I have

Sur1 B. N. DATAR:
civil power”, that Iis

. stated; the ultimate objective is the

same.

Mgr. DEPUTY CHAIRMAN: What-
ever they do will be in their aid, but
suppose you are

Surr B. N. DATAR: We
have to trust our military officers.

Mr. DEPUTY CHAIRMAN: You
have to examine whether you are not
giving almost unrestricted powers to
the military; the District Magistrate
has no power.

Serr B. N. DATAR: My simple
answer is this. All these misappre-
hensions, are unwarranted. The mili-

tary officers also have to act
subject to certain ordinary rules,
and in case they do something,

Sir, then the last act would be to
recall the declaration
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Mr. DEPUTY CHAIRMAN: But
they are protected.

SHrt B. N. DATAR: . . . to
recall the notification.

Dr. R. P. DUBE: The notification
will be only recalled by the Governor
or the Chief Commissioner and not by
the magistrate who is there.

Surt B. N. DATAR: No, no, the
magistrate will have to report to the
Governor or to the Chief Commis-
sioner as the case may be.

(Interruptions.)

I cannot answer if all the hon.
Members ask questions together, and
how can I reply?

Mr. DEPUTY CHAIRMAN: If in
your clause 4 you put in this amend-
ment “subject to the control of the
Governor or the Chief Commissioner”,
after the portion “Any commissioned
officer, warrant officer, non-commis-
sioned officer or any other person of
equivalent rank in the armed forces
may, in a disturbed area,” if you put
in an amendment like that, I think
that will satisfy the hon. Members.

SHrr B. N. DATAR: It may not be
necessary though I shall consider the
question. It will not be necessary;
that is my apparent reaction. All the
same I shall consider this point.

SHrr BHUPESH GUPTA: The point
I would like to get cleared is the point
you raised and to which you drew our
attention. Supposing in an area there
is no civil authority for the purpose
of this Bill, say, a magistrate

Surt B. N. DATAR: The military is
always there—there is no dispute
about it—in aid of the civil power;
this is not martial law.

Surr BHUPESH GUPTA: Evidently
you are raising a hornet’s nest. There
is some dispute. There is no magis-
trate; the military has come into the
picture. He has been saying he will
come into the picture; then he says he
will aid

’
’
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Mr. DEPUTY CHAIRMAN: I feel
the Governor or the Chief Commis-
sioner must give some instructions.
You may just consider.

Surr B. N. DATAR: I shall consider.

Surt PURNA CHANDRA SHARMA
(Assam): This legislation would not
have been necessary at all if the civil
authorities could exercise their
jurisdiction over that area. That is
the point.

Mr. DEPUTY CHAIRMAN: That
is conceded, but in the absence of
the civil authorities the powers given
to the defence forces should not be
unrestricted.

Surr B. N. DATAR: I shall reply.

Surr SANTOSH KUMAR BASU:
Mr. Sharma has made the [position
absolutely clear. The whole point is:
What is a disturbed area? Once that
is decided by the civil authority, the
Governor of Assam or the Chief
Commissioner of Manipur, once that
is decided, then the power is
deliberately and purposely . given
under this Bill to the armed forces.

Mgr. DEPUTY CHAIRMAN: That is
a point which the House knows.

Surr SANTOSH KUMAR BASU:
Let us admit that position; let us
concede that utmost power is given
to the military authorities. It will be
the business of the civil authority to
take entire stock of the situation before
coming to a decision that an area is
a disturbed area. There all this
circumspection will be necessary.
Once that decision is made, then the
military must be given power to deal
with the situation as has been pro-
vided for in clausg 4, and after that,
if any person is arrested, he will be
made over to the ordinary police as
per clause 5.

Surr BHUPESH GUPTA: Is it the
contention of the Government that if
the military is given power the
military will reign supreme, subject
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{0 no other control, direction or
anything so long as the area remains
declared a disturbed area?

Surt B. N. DATAR: Well, the
military has to carry out their work
in exercise of the powers given here:
there 1s no dispute about it. But
that is in aid of the civil authorities;
that is what I have pointed out.

Surt H. D. RAJAH: Just one
question. In the case of the civil and
military authorities functioning
together, according to the statement

of the Minister, where there is a
difference, which authority will
prevail ultimately?

Mr. DEPUTY CHAIRMAN: The

matter has sufficient.,y been made

clear.

Surr B. N. DATAR: The point has
been made clear. We are not dealing
with the NEFA area at all. A large
portion of the arguments or speeches
by the hon. Members proceeded
almost on the footing that here we
_are dealing with the other NEFA
area or the Naga Hills. We are deal-
ing only with Assam and therefore
that question does not arise.

Now another point was raised by
my hon. friend, Dr. Kunzru. He made
a reference to the Naga Hills-
Tuensang Area Act and he stated that
there the wording was “in the State
of Assam.” May I point out in this
connection, Sir, that these words
have been advisedly used, and in this
connection it would be better to
understand the constitutional positioh.
So far as the States now are con-
cerned, the States are governed in
respect of their ordinary adminis-
tration by Part VI of the Constitu-
tion, but in respect of Assam there
are certain special considerations
which have been dealt with in
Schedule VI of the Constitution. In
Schedule VI two matters have been
discussed in paragraph 20. There are
two Parts of the Table given there.
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Sir, one deals with certain areas.
In those areas, what - is dealt
with is the question of the adminis-
tration of what are known as

autonomous districts.

That is point No. 1. There is also
another question, which has to be
taken into account. Out of the areas
in the Assam State it is open to have
separate administrative units. They
have been referred to—I should like
to point out here—in paragraph 18
and paragraph 20. So far as the Part
A of the Table under paragraph 20
is concerned, it only deals with the

question of  administration of
autonomous District Councils. But
take Part B. In understanding the

relevancy of Part B of the Table in
paragraph 20 one has to understand
the provisions in paragraph 18. There
it has been said:

“Subject to the previous approval
of the President, by Public notifi-
cation, apply all or any of the
foregoing  povisions of this
Schedule to any tribal area speci-
fied in Part B of the Table appended
to paragraph 20 of this Schedule or
any part of such area and there-
upon such area or part shall be
administered in accordance with
such provisions.”

Therefore, you will understand that
two areas have been referred to in
Part B of the Table in paragraph 20
and so far as this question is con-
cerned, they continue to be within
Assam State but they are different
administrative units. So far as these
units are concerned, clause (2) of
paragraph 18 lays down that the
admunistration of such area or part
thereof, as the case may be, shall be
carried on by the President through
the Governor of Assam as his agent
and the provisions of article 240 shall
apply thereto as if such area or part
thereof were a Union {erritory, and
article 240 makes provision for the
administration of such territories.
Under these circumstances even
though constitutionally these two
parts—with which we are not
dircctly concerned—are within Assam
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State, all the same they are
different administrative units and
it is the duty of the President
to carry on the administration
through the Governor. It is only
for this purpose that  these
two administrative units  have
been referred to. Therefore

there is no inconsistency in the use of
the words ‘within the State of Assam’
and may I point out to him—I am
sorry he is not here now—that in
paragraph 20 of Sixth Schedule the
same expression has been used:

“The areas specified in Parts A
and B of the Table below shall be
the tribal areas within the State
of Assam.”

And this has been followed in the
Naga  Hills~Tuensang Area  Act.
Thus we have got two areas, one is
the NEFA area and the other is the
Naga Hills-Tuensang area.

Mg. DEPUTY CHAIRMAN:,
According to you it is in the State
of Assam. Is it Centrally administered
or Centrally administered by the
Governor as agent? Will this Bill
apply to that area? '

Surr B. N. DATAR: No; it will not.
That is the next question I am going
to deal with. So far as the Naga
Hills area was concerned, we had
certain difficulty and in 1956 for the
first time the then Governor of
Assam issued a regulation which was
in force and early this year

Sarr BHUPESH GUPTA: He
issues so many orders. I do not know
what he is referring to. Let him be
quite clear.

Surt B. N. DATAR: I am making
it clear. In the case of other areas
with which we are not directly con-
cerned here, they are governed by
regulations. The first regulation was
passed by the Governor in 1956 and
early this year a regulation has been
passed—Regulation II of 1958—to
have certain special powers conferred
upon the officers of the armed forces
in that area. That regulation is in

)
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force and it will continue till the
next year. Therefore we are not con-
cerned with that area; the matter has
been provided for by a regulation.
What we are now concerned with is
the other area minus the areas in
Part B. May I point out that in Part
B there are two areas? Though they
are within the State of Assam, still
administratively they are different
and different provisions have been
made. Now, this is the difficulty that
arose. Formerly, in this Naga Hills
Area there were certain troubles.
These troubles were brought under
control on account of the regulation
on the one hand and on account of the
implementation of welfare schemes
in those areas on the other.
Now the situation is fairly under
control on account of these two
circumstances. One is the existence
therein of the regulation and the
other is that welfare schemes are
implemented or as my hon. friend
here said the policy of conciliation is
followed there. But there are certain
rowdy elements that require to be
controlled by stern measures and
therefore we have got a regulation
which is almost on the same lines as
the present Bill. On account of these
two circumstances the situation in
the Naga Hills Area was brought
under control. When it was brought
under control there arose certain
difficulties. These hostile people felt
difficulty in getting arms and other
material and when they found that
the situation there was not any longer
congenial for carrying on their
activities they turned their attention
towards the other areas and it is with
those areas that we are now concern-
ed. Ordinarily, we can call this area
the plains part of Assam State.
Assam, as you are aware, is a normal
State and we have got a popular
Ministry there. So these anti-social
elements began to infiltrate into this
portion of Assam State and tried to
carry on their work there, the same
undesirable activities that they were
formerly carrying on in the other
area but which have been brought
under control. And it is for this
purpose that the Assam Gavernment
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felt in May this year that the matter
could not wait longer. We received a

number of reports; we received a
number of strong recommendations
from the State Government. They

desired that with a view to control-
ling the situation within the State it
was absolutely essential that some-
thing should be done and they wanted
to have similar laws as we had in the
other area. Therefore let hon.
Members understand it correctly that
in the other area the regulation is
already in force and it is almost
identical with the present Bill. Thus
‘in one area we have a law which can
bring such situations under control
but if in the adjoining or neighbour-
ing area we have no such law, then
naturally these anti-social elements
will station themselves in the, what
can be called, safe area and carry
on their acts of depredation. That is
the reason why the Government had
to issue an Ordinance on 22nd May.

Some hon. Members asked why
within a few days after Parliament
went into recess there was such a
necessity to issue the Ordinance. May
I point out to this House that it is
exactly for such instances that the
President has been armed with
powers to issue Ordinances and it has
been made clear therein that if the
President is satisfied that there are
certain circumstances which call for
the promulgation of an Ordinance,
then it is his duty to do so and the
corrective is that that particular
Ordinance will become null and void
after six weeks after Parliament
reopens? Under the circumstances I
submit that it was a matter entirely
within the jurisdiction of the Presi-
dent. If he is satisfied, if he is
subjectively satisfled that there is
need or necessity for such an
Ordinance to be promulgated, then
that is a matter which has to be left
to his discretion. And the number of
Ordinances he has issued is not very
large; you will kindly note it, Sir.
They are issued only when it becomes
absolutely essential for the adminis-
tration to be carried on or for law
and order to be maintained. Here the
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Assam Government was very anxious
that there should be special powers
for the military; they felt that
without the conferment of such
powers the situation could not be
brought under control. That is what
my friend, Shri Basu, rightly pointed
out that it is not like any ordinary
State. I was happy that Shri Basu as
also two hon. Members from that
side have very carrectly appreciated
the position. They stated that the

conditions there were not like
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1 p.M. those elsewhere and that is
the reason why  special
powers had to be given for the

purpose of maintaining law and order,
for the purpose of maintaining a
progressive administration, a welfare
administration.

Mgr. DEPUTY CHAIRMAN: You
may continue after lunch. You may
also please examine whether passing
of this law will not override the regu-
dations that might have been passed
under rule 18 of the Sixth Schedule.
You may just examine that position
also, because Parliament is supreme

and when Parliament passes this
Bill '
durt B. N. DATAR: This will

apply. It will not in any way affect
our position.

Mg, DEPUTY CHAIRMAN: But
you said earlier that it will take
away that particular area, the Naga
and Tuensang area, out of the
jurisdiction of this Act.

Surt B. N. DATAR: My point is
this. When an area comes under the
administrative jurisdiction of the
President, it is open to the President
to issue a regulation.

Mr. DEPUTY CHAIRMAN:
the Parliament’s power to pass
Act for that area is not taken out.

Surr B. N. DATAR: But Parlia-
ment will agree that it is article 240.
I will read to you article 240.

But
an

Dr. R. P. DUBE: Are we not having
funch? :
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Mr. DEPUTY CHAIRMAN: You Mgr. DEPUTY CHAIRMAN: What
may  just consider it during the l about the control of the military
lunch. ' ’ when a particular area.
i

Serr B. N. DATAR: That is what
he will deal with. If you like I am
) prepared to deal with it. I have

: already dealt with it. My point is this,

Mr. DEPUTY CHATRMAN: I have | j youy desice T would explain 1t
seen it. You may just examine the | 400 here. Now, whenever it is
position with regard to the provisions | ¢ by the Gover’nor or the Chief
of article 240 and also rule 18 The | ~qpmissioner that certain areas are
House stands adjourned till 2-30 dangerous, then in that case he can
issue a notification and declare it as
a disturbed area Then, so far as
certain questions referred to in clause
4 are concerned, the military officers
- are clothed with the powers: That

[— - does not mean that the civil authority
has completely abrogated itself.

The House reassembled after lunch | Therefore, it is open to the military
at half past two of the -clock, authorities to carry out the purposes
Mr. DepuTy CHAIRMAN in the Chair. | that have been mentioned here.

Surr B. N. DATAR: Buf you will
kindly see article 240.

The House then adjourned
for lunch at one minute past
. one of the clock.

Sert  B. N. DATAR: Mr. Deputy [At this stage the Minister of Law
Chairman, I have considered the (Shri A. K. Sen) entered the House.]
question anag I am advised that no
amendment is necessary and that the | So, let him deal with this question
Bill can go through as it is. The | and then I shall deal with the other
objections, therefore, are without | points that have been raised.
substance. Then, I was dealing with
certain other matters brought before Surr N. M. LINGAM (Madras): 1 .
the House by certain hon. Members. | think that will be better.
I have submitted :

Surr H. N. KUNZRU: Is the Law
Minister going to deal only with the
question I raised yesterday or also
with the position of the Naga Hills
and Tuensang area? Is he also going

Surt  B. N. DATAR: The law | to tell us that it does not form part
Minister will be coming and address- | of Assam?
ing the House and so I need not go
further into that matter. I ynderstand Surr B. N. DATAR: I have already
that the Law Minister is coming here discussed that question. He was not
and would address the House. here unfortunately.

Sarr BHUPESH GUPTA: The hon.
Minister has said he has been advised,
but on what grounds? )

Surt H. N. KUNZRU: On what Surt H. N. KUNZRU: Though I
point? was not here I know what was $aid.
Probably the Law Minister will speak |

Surt B. N. DATAR: On the point | on that point too.
that was raised, namely, the point
raised by the hon. Member yesterday. (Interruptions.)
On that question he states, it is his /
9pinion as he will explain it, that as Mr. DEPUTY CHAIRMAN: There
it is no amendments are necessary at | are two points. One is the constitu-
all and that the object can be achteved | tional point. That is, whether to a
even under the Bill as it is. tribal area—which. is said to be a .
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part of the State of Assam, but it is
almost a Union Territory, and the
Governor will be acting as an agent
of the President—this Bill applies or
it will be excluded? I think the hon.
Mr. Datar said that it is excluded.

Surt B. N. DATAR: I stated that
it was governed by the regulation
issued by the President.

Ms. DEPUTY CHAIRMAN:
Suppose this Bill comes into force,
assuming it is governed by it

Surr B. N. DATAR: It does not
matter, because both are the same.

Tuee MINISTER or LAW (SHrI
A, K. SEN): It is really academic.

Suarr H. N. KUNZRU: 1 thought
the contention of the mover of the
Bill was that this Bill would not
apply to the Naga Hills-Tuensang
area. But how can the authority of
Parliament be subordinate to that of
the President?

Surr B. N. DATAR: Now, I pointed
7 lthat though technically these two
areas are in Assam, it has been so

mentioned not only in the Act,
namely, the Naga Hills-Tuensang
Area Act, but also in the Sixth

Schedule. In para 20 it has been
specially mentioned that that would
be in Assam State, but as it has
been

Surr H. N. KUNZRU: That is due
to this Act, the Naga Hills-Tuensang
Area Act,

Surr B. N. DATAR: Already it is

there, Let the hon. Member kindly
_ see it.
Surr H. N. KUNZRU: The Naga

Hills-Tuensang Area Act has changea
the Sixth Schedule in that respect.

Surr B. N. DATAR: But still the
wording is the same.
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Mr. DEPUTY CHAIRMAN: But

according to article 240, and you were
referring to rule 18, till Parliament
makes the regulation, it is the regu-
ation by the President that will
govern,

Suri B. N. DATAR: 1 was pointing
out that even after the passing of this
Bill, under the Constitution itself it
is stated that even in respect of tribal
areas  which are  administered
Centrally, they continue to be within
Assam. The hon. Member might see
paragraph 20, which reads:—

“(1) The areas specified in Parts
A and B of the Table below shall be
the tribal areas within the State of
Assam.”

So, this expression “within the State
of Assam” has been repeated in the
Naga Hills-Tuensang Area Act. There-
fore, while they continue fo be under
Assam, still as I have pointed out
according to other provisions of the
Constitution they are under the admi-
nistration of the President whose agent
the Governor is. I would refer you
to article 240 to show that all these
areas are to be treated as if they are
Territories. And then a provision has
been made that in such cases a regula-
tion can issue and the regulation will
have -the force of law also. And,
therefore, I pointed out that so far as
these areas were concerned, the regu-
lation had been issued by the Presi-
dent and it is still in vogue. So far as
the rest of Assam is concerned

Mr. DEPUTY CHAIRMAN: Does it
mean that this Bill, when passed, will
not apply to that particular area?

Surr B. N. DATAR: The answer is
two-fold. Now, my first point is that
the regulation is there, and the regu-
lation can be passed under the Con-
stitution.

Mr. DEPUTY CHAIRMAN: Does a
subsequent Act of Parliament, when
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this Bill becomes an Act, override the
regulation, supersede the regulation or
not? That is the point.

SHrI B. N. DATAR: It need not
supersede, because regulation will have
the force of law also. That is what
has been pointed out in the Constitu-
tion 1itself.

Mr. DEPUTY CHAIRMAN: But this
will be a subsequent enactment by
Parliament, assuming that the enact-
ment is passed.

Suri BHUPESH GUPTA: I want to
know what happens

Mr. DEPUTY CHAIRMAN:
Minister is speaking.

The

Surr B, N. DATAR: That is what I
was pointing out. That is the reason
why I put it in an alternative way.
My first contention is that the regula-
tion wil] govern those areas and the
regulation will have the force of law,
and such regulation has been issued
just this year. That regulation is
already in operation.

Surt SANTOSH KUMAR BASU:
Under what article?

Sarr B. N, DATAR: Under article
240 of the Constitution. I am reading
the preamble to that regulation, Regu-
lation 2 of 1958: In exercise of the
powers conferred by article 240 of the
Constitution

Surr SANTOSH KUMAR BASU:
It does not refer to those areas at all.
It only says the Andaman and Nicobar
Islands; the Laccadive, Minicoy and
Amindivi Islands.

MRr. DEPUTY CHAIRMAN: It will
have to be read with para 18 of the
Sixth Schedule.

Suer1 B. N. DATAR: It will have to
be read with paragraph 18 of the Sixth
Schedule and therein it is stated that
the administration of such area or part
thereof, as the case may be, shall be
carried on by the President. through
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the Governor of Assam as his agent

! and the provisions of article 240 shall

apply thereto as if such area or part
thereof were a Union territory speci~
fied in that article.

Mr, DEPUTY CHAIRMAN: Now,
among the Union Territories, they
have mentioned only Manipur in this
Bill.

Surr B. N. DATAR: No, not merely
Manipur. Here there are two areas
in this Bill—Assam and Manipur.

(Interruptions.)
Mr. DEPUTY CHAIRMAN: The
whole of Assam and Manipur.

Surr B. N. DATAR: Let the hon.
Member wait for a minute. Now, so
far as Manipur is concerned, it is
already a Territory. So far as this,
Naga Hills-Tuensang area is concerned,
it is to be treated, though in Assam,
as a Centrally Administered Territory
under article 240, read with paragraph
18. Under the circumstances it is per-
fectly open to the President to issue a
regulation. That regulation has been
issued, has been in force.

Mgr. DEPUTY CHAIRMAN: Now, -
what I want to know is this. You
consider that area as a Union Terri-
tory. It is to be considered as a Union
Territory and it is not mentioned in
this Bill. Does this Bill when it
becomes an Act apply to the particular
area or not? That is what Dr. Kunzru
wants to know. ~.

Surr B. N. DATAR: I was answering -
that question in a double manner.
My first point is that i;c is governed
by a regulation, and the other point
is

Mr. DEPUTY CHAIRMAN: When a
declaration is made under this Bill,
the Bill says it is in aid of civil autho-
rity, and the military authorities are
given full powers to shoot, to arrest
persons and to recover properties—
some of these powers are given. Who

1]
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is the authority that controls them

when once any area of Assam is dec-
lared a disturbed area? Does the civil
authority become functus officio or
does it continue to control the military
authorities, though it has been declared
a disturbed area? These are the two
points on which the House wants your
opinion.

SHrr A. K. SEN: Sir, with regard
to the first point, the House will
remember that when Regulation II of
1958 was passed, it applied only to the
tribal territories governed by the
Sixth Schedule and article 240 of the
Constitution. It was found later on
in the course of actual operations that
these disturbances, to cope with which
the regulations were passed, were not
strictly confined ‘to the territory of
the tribal areas, and more often than
not they affected the State of Assam.
Sa far as the State of Assam is con-
cerned, therefore, a law would natu-
rally be necessary to cope with the
situation, and that could only be done
by an Ordinance or an Act of Parlia-
ment. So far as the Union Territories
were concerned, they could have been
dealt with by the regulations as they
were in existence. Instead of leaving
certain areas to be governed by the
regulations and certain areas of the
State of Assam to be governed by the
Act and the Ordinance, it was thought
desirable to consolidate all the powers
under one Act. The present Act would
govern not only the tribal territories
but also the rest of Assam, and the
areas to be chosen would depend upon
the Governor, Clause 3 provides—

“If the @overnment of Assam or !
the Chief Commissioner of Manipur |
is of the opinion that the whole or
any part of the State of Assam or
the Union territory of Manipur, as
the case may be, is in such a dis-
turbed or dangerous condition that
the use of armed forces in aid of the
civil power is necessary, he may, by
notification in the Official Gazette,
declare the whole or any part of |

Special Powers Bill,
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the State or Union territory to be a
disturbed area.”
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Necessarsily this would govern not
only the State of Assam but also the
tribal territories.

Mgr. DEPUTY CHAIRMAN: Where
is it mentioned?

SHRI A. K. SEN: The State of Assam
includes under the Constitution the

tribal areas also.

So, that is the intention of the Act,
Sir, and I can tell you that it was
thought necessary, because I had a
hand in the drafting of the Bill, that
it was best to pass one Act of Parlia~
ment to govern the State of Assam
including the tribal areas rather than
have two laws in operation, one to

. regulate the tribal areas and the other

to regulate the rest of Assam, though
the provisions may be same. It is a
pure question of draftsmanship to pro-
duce one consolidated Act to govern
the entire territory covered by the
State of Assam including the tribal
areas.

Now, Sir, the next question is not
really a constitutional point but a
point of interpretation so far as the
provisions of the Bill are concerned
as to what would happen when once
the Governor makes up his mind to
issue the necessary notification declar-
ing a particular area as the one con-
templated by clause 3. Then, Sir, the
powers are mentioned. If you proceed
to clause 4 of the Bill, you will find
that the subjective opinion to be
formed is the opinion of any military
officer. Clause 4(a) says—

“Any commissioned officer, war-
rant officer, non-commissioneg offi-
cer or any other person of equivalent
rank in the armed forces may, in a
disturbed area,—

(a) if he is of opinion that it is
necessary so to do for the main-
tenance of public order, after giv-
ing such due warning as he may
consider necessary, fire upon or
otherwise use force, even to the

’
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causing of death, against any per-

- son who is acting in contraven-
tion of any law or order for the
time being in force in the distur-
“bed area prohibiting the assembly
of five or more persons or the
carrying of weapons or of things
capable of being used as weapons
or of firearms, ammunition or
explosive substances”.

This opinion is to be formed entirely
by a military officer as mentioned in
clause 4, and he is to take action
accordingly. Once the area is notified
as a disturbed area, the condition pre-
«<edent for the taking of action, namely
the opinion to be formed is left to
the army officer mentioned. It is a
mere question of interpretation. It
may be argued as to whether it was
proper to leave the forming of opinion
entirely to the military officers or not,
but it is not a constitutional point, if
I may submit respectfully. Then (b):
“if he is of opinion”—that again is the
.opinion of the military officer. Then
the powers are given to arrest without
warrant and to enter and search with-
out warrant. Then clause 5 is salu-
tary: ’ "

“Any person arrested and taken
into custody under this Act shall be
made over to the officer in charge of
the nearest police station with the
least possible delay together with a
report of the circumstances occasion-
ing the arrest.” -

"That means that ufter the arrest the
-course of the civil law would have its
run. 1 N

May I explain why it is thought
necessary to leave the condition pre-
cedent, namely the forming of opinion
to the military officers and not to the
civil authorities in the disturbed areas?
As the hon. Members will easily
appreciate, civil authorities cannot
function every second, every moment,
when there is danger. The Governor,
the highest authority in the State,
makes up his opinion that a particular
area is disturbed, and that it is of such
a character that these extraordinary
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' powers are to be made over to the
. military officers; and then when he
. does that, the very fact that he forms
that opinion shows that the ordinary
civil authorities cannot cope with the
situation and the circumstances are
such as to warrant the taking over of
certain duties by the military authori-
ties and not by the civil authorities.
Therefore, if once that is conceded, the
forming of opinion as regards certain
actions to be taken must necessarily
be left to the military .officers, but
more than arrests, more than quelling
the disturbances, more than carrying
out searches, no further power is given,
and so far as ordinary punishment for
offences is concerned, that is left to
the civil authorities, because once the
man is arrested, he should be made
over to the nearest police station.

That, Sir, is the core and substance
of the Bill and in my submission, hav-
ing regard to the notoriety that that
area has acquired regarding constant
disturbances, constant threat to life
and property, incursions by armed
raiders into peaceful villages, such
powers were necessary, and the Gov-
ernment contemplated giving those
powers only after all other steps had
been found to be insufficient to cope
with the situation.

Surt H, P. SAKSENA (Uttar Pra-
desh): What will happen to the rela-
tion of the President when this Bill
“becomes law?

SHurr A. K. SEN: It is common know-
ledge that, if with regard to the same
area there are regulations by the Pre-
sident and at the same time an Act
of Parliament, the Act of Parliament
must govern. That is paramount.

Surr H. P. SAKSENA: It means that
the regulation will be ineffective.

Surr A. K. SEN: To the extent that
it is superseded by the Act.

One thing I have got to say. The
regulations were intended to operate
for one year only. That is also the

[y



1415 Armed Forces (Assam [ RAJYA SABHA ]

& Manipur)
[Shri A. K. Sen.}

reason why this Act consolidated all
the provisiong and made them appli-
cable to the areas concerned.

Surr H. N. KUNZRU: The point that
I want to raise is this. A riot may
take place in a city and the situation
may be such as to pass ‘out of the con-
trol of the civil authorities. They
then ask for the help of the army.
But when the army is acting, it is
still there, I mean, the civil control
is not abrogated.

SHrI A. K. SEN: Under the Criminal
Procedure Code, yes.

Surr H. N. KUNZRU: I mean, the
magistracy will still have power there.
But in this case when the military is
- ealled in, that is, when a notification
has been issued declaring an area to
be a disturbed area, the military offi-
cers cannot be controlled in any way.

A magistrate may feel that in a cer-
tain border area more firing should
not go on. He thinks that politically
it will be better if the military offi-
cers acted with great restraint there or
if he transferred their activities to
another part of the area. Can he issue
a direction then to the military
officers? No. I anticipated that reply.
It is obvious that no civil authority
can issue, not even the Governor can
issue, any direction to these military
officers. Would it not be better even
now to consider this point and insert
a provision in the Bill which in case
of need, may enable at least the
Governor to issue directions either
himself or through the Collector or
the Commissioner of a Division?

SHrT A. K. SEN: May I answer this,
Sir? 1t is not true that the army
would be uncontrolled, because after
all, the army is subordinate to the civil
authorities in this country. There is
the Defence Minister.

Surr H. N. KUNZRU: The civil
authority is the Central Government,
not the Government of Assam.

' with regard to clause 3?

Special Powers Bill, 1416
1958
SHrr A. K. SEN: There is the:

Defence Minister responsible to Par-
Irament. It is true that the ordinary
provisions of the Cirminal Procecure-
Code, Sections 129 to 131, do confer
powers on the civil authorities to
requisition the help of the military in
certain circumstances. If those powers.
were considered sufficient, this Bill
would not have been necessary. Since
they were found insufficient, since
they were found impracticable where
the disturbances were taking place:
continuously and in wvarious areas by-
armed raiders—I mean, more or less
in a military way—it would be diffi-
cult to entrust the civil authorities
with the authority to give directions.
to the military authorities. The policy
is quite clear and that is why the
condition precedent for judging such
a situation is left to the opinion of the
Governor who is a responsible person.
Once that opinion is formed and am
area is described as ‘disturbed’, the-
consequences of the Bill must follow:
It is now for Parliament to determine
whether the judgement of the Gover-
nor would be fair or not. It is the
considered view of the Government
that, to cope with the situation which
has arisen in that area, these powers
would be necessary and the day-to-day
functioning of the civil authorities for
the purpose of quelling the never-
ending disturbances would not be a
practical proposition.

Mr. DEPUTY CHAIRMAN: Is it the:
Central Defence Ministry? Can that
issue orders?

SHrr SANTOSH KUMAR BASU:-
Just one question,

Surt A. K. SEN: I have no doubt
that the army will be keeping the
Government informed of its day-to-day
operations.

Surt SANTOSH KUMAR BASU:
Although I have given my full support
to the measure in my earlier observa-
tions, now that the Law Minister is
here, may I just ask him one question
It provides
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for a notification being issued by the
Governor of Assam or the Chief Com-
missioner of Manipur to declare a
particular area as a disturbed area.
Now, does that notification contem-
plate that a time-limit should be set
for that area to be a ‘disturbed area’?
Where is the provision in this Bill
except the General Clauses Act provi-
-sions, namely, the authority which
issues a notification can also cancel it?
Is that the general law under the
‘General Clauses Act which is relied
mpon? Otherwise

Surt A. K. SEN: It is not necessary
'to repeat that the Governor can at any
time revoke the notification.

Mr. DEPUTY CHAIRMAN: (To
Shri B. N. Datar) Anything further
to add?

Surr B. N. DATAR: Yes, I have to
-deal with some further points, Sir. It
'was contended during the course of
the arguments that there was no need
at all for such a Bill, much less for
‘the Ordinance. Secondly, it was also
stated that the Government should
not have a merely negative approach,
. 'but they should, so far as those tribal
areas are concerned, have also a posi-
‘tive, a constructive, approach. These
are the two points which require some
consideration.

So far as the first point is concer-
ned, may I point out that there were
circumstances that required the pass-
ing of the Ordinance in the first place,
and that required the passing of this
‘Bill by Parliament? The condition in
the adjoining areas  as also in the
Assam proper wag far from satisfac-
tory. Here, we were not dealing with
only sporadic attempts at disturbing
peace and order. There were organi-
‘sed attempts by certain gangs to carry
on depredations there as also in the
Assam area. That was the reason why
the Government had to take certain
strong actions.

I might point out here the nature
«of these various depredations. There
were a large number of dacoities so far

- places.
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as private persons were concerned
There were raids on Government offi-
ces, There were also raids on rail-
ways. In certain cases, houses were
burnt and a number of acts were done
for threatening the people. The tea
labourers were also threatened. The
effect was that in a number of villages,
peaple had to run away from their
These were not ordinary
actions. Therefore, the Government
had to control the situation, May I
point out here why the Ordinance was
necessary and the present Bill is neces-
sary? There were numerous raids
carried out by armed gangs of Naga
hostiles. In many cases, they were
equipped v-'ih automatic weapons and
villages woer» looted, innocent persons
killed or kidnapped and other atro-
cities were perpetrated.

Surr P. N. SAPRU: May I just inter-
rupt? The point is whether these
incidents took place between the 10th
May and the 22nd May, the day on
which the Ordinance was promulgated,
or they had been occurring before? If
they had been occurring before, then
the criticism is that the Ordinance
could have been—and should have
been—brought before the Legislature,
before it rose.

Surr B. N. DATAR: They had been
taking place, Sir, even from before the
date of the Ordinance. There is no
doubt about it. But may I point out
also that the State Government were
considering whether the ordinary
powers were sufficient to deal with the
situation? But they found, round
about the time when the Ordinance .
was issued, that these powers were
not adequate at all so far as the con-
trol of the situation there was concer-
ned. Here, naturally, the judges are
not the Government of India, but the
Government of Assam and the Admi-
nistration of Mapipur.

Surr P. N. SAPRU: Is it that the
initiative in this matter was taken
by the State Government after the
10th of May?
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two Administrations considered it
absolutely inevitable that they must
have more powers than what they had
under the ordinary law. They were
the best judges .of the situation. It
should be understood very clearly
that the Heads of these Administra-
tions in Assam and Manipur were
the authorities who were the judges of
the situation and who reported to us
that more powers were necessary if
effective control had to be had so far
as these Assam and Manipur areas
were concerned. That is the reason.
We had a very correct and effective
assessment of the situation accom-
panied by a recommendation that
additional powers ought to be given
to them. Then. as Parliament was in
recess, the President had to issue
an Qrdinance.

I was dealing with the nature of

the various depredations that were
being carried on there. A large num-
ber of families have been the victims
ot these brutal raids. A number of
persons have been kidnapped and
some have even been done to death.
This has been occurring almost during
the last six months and dacoities have
been committed in other parts of
Assam. You will kindly note, Sir,
that so far as these dacoities are con-
cerned, they are being commitied in
the plain areas of Assam proper and
a large amount of cash and
arms was looted. A major raid car-
ried out by the Naga hostiles was on
a railway station and on project offices
in certain areas. There was an
encounter with a police party at
another place. These are not ordinary
matters, let us understand it clearly.
So far as the police or the magistracy
is concerned, they are in a position,
under the Code of Criminal Procedure,
to deal with such matters so long as
they are within certain normal limits,

If, for example, the normal Ili-

3 pM mits are exceeded and if
" more powers are necessary for
controlling the situation, then naturally
we have to give those powers. That
is the reason, Sir, why I have pointed

Special Powers Bill,
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out that this is an extension of the
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- we have been receiving reports. These , powers that the Code of Criminal Pro-

cedure has already given in these res-
pects. I may point out that as a result
of the exercise of the powers given
under the Ordinance the whole situa-
tion has been brought under control.
Therefore, Sir, unless we have a mea-
sure of this nature or a Bill of this
nature, it might be difficult to con-
trol the situation there. And we have
introduced as many development pro-
jects there 'as possible, because they
are also the citizens of India and they
are also entitled to all the facilities to-
which we on the plains are entitled.
I shall point out, Sir, how that policy
is being carried on progressively so
far as the tribal area is concerned.
And if there has been any organised
defiance, then naturally the Govern-
ment must be armed with powers. The
civil power, namely, the magistracy
and the police, could not control the
situation there. Therefore the House
will agree that the conditions prevail-
ing there are far from normal, in the
sense that they require certain more
powers to be given to the military
officers. So far as the law and order
situation is concerned, such powers are
considered necessary.

Then, Sir, I would like to deal with
the positive aspect of the question. I
have dealt with what was called the
law and order situation. I would not
call it a negative approach because
unless law and order is maintained,
no development is possible and no
progressive work is possible at all.
Therefore, Sir, after having dealt with
the law and order position, and after
having satisfied the House #ith the
requirements of the law and order
situation, I would like to point out
that so far as the adjoining tribal area
is concerned, namely, the area popu-
larly known as the Naga Hills-Tuen-
sang area, a new administrative unit
was formed after Parliament had been
pleased to pass the necessary Act. That
is about eight months back. During
this period, Sir, Government have
been able to normalise the adminis-
fration to a very large extent and to



'

1421 Armed Forces (Assam [ 28 AUGUST 1958 ] Special Powers Bill, 1422

& Manipur)

introduce certain developmental mea-
sures. 1 may point out in this con-
nection, Sir, that it is estimated that
broadly Rs. 1'5 crores is going to be
expended on the developmental acti-
vities in the area during the current
year. Already some amount had been
set apart by the Assam Government
so far as this particular area was con-
cerned. But it was thought advisable
to have a larger amount. Therefore,
Sir, the Government is considering the
matter, and it is probable that we
shall be in a position to spend about
Rs. 1'5 crores on developmental acti-
vities in the area during the current
year. Out of this amount, Sir, Rs. 75
lakhs will be spent for the develop-
ment of communications. Naturally,
Sir, so far as these areas are concern-
ed, the condition of communications
there is far from satisfacfory, We
had these raids and as a result of these
raids and depredations the conditions
which were already bad have become
worse. Therefore, Sir, Rs. 75 lakhs or
so will have to be spent on the deve-
lopment of communications.

Then, Sir, as I have pointed out,
there is the development department,
the work of which had almost come to
a standstill, but as a result of the
formation of a new administrative
unit things are coming round, and
Administration now is more or less on
a firm footing and functionaries
belonging to these departments are
now able to go about in the area
without a scare, and the people in
their meturn are also taking advantage
of the improved conditions. Then, Sir,
as far as medical facilities are con-
cerned, 20 additional doctors have been
enrolled and many new dispensaries
are also running. Previously we could
not spend much on medicines ete.
because the conditions were far from
normal. But now we are gradually
Ltowards normalcy, and a largesquantity
of medicine is necessary. That also has
been supplied. Then, Sir, in respect
of schools, it may be noted that there
has been a very good attendance. So
far as these schools are concerned,
there are as many as 6 High Schools,
and in one High School it is gratify-
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ing to note that the attendance is as
much as 1,000. There are 6 High
Schools, 40 Middle Schools and 200
lower primary schools functioning in
the area.

Surt H, N. KUNZRU:
area?

In which

Surr B. N. DATAR: In the Naga
Hills-Tuensang area. So far as the
rest of the area is concerned, it is
already under popular Government
and developmental works are going
on in a large measure, of course, sub-
ject to the arrest of progress on
account of such activities. Now the
moment this situation is brought under
control, the other area also in the
State of Assam will have full advan-
tage of all developmental activities.

Sarimatt MAYA DEVI CHETTRY
(West Bengal): Who is managing
the schools, the State Government or
the Central Government?

Surt B. N. DATAR: Naturally, Sir,
the Central Government, So far as
this particular area is concerned, it is
being managed by the Governor as
the agent of the Central Government.
And may I point out, Sir, that in this
area there are 7 N.E.S. Blocks iunc-
tioning? During the period from Dec-
ember to March Rs. 40 lakhs to Rs. 50
lakhs were spent on buildings and
roads. A number of buildings for
hospitals and schools are presently
under construction, and encourage-
ment is given also to cottage indus-
tries. In this connection I may also
point out, Sir, that in all some 40
villages which had been practically
deserted due to these disturbances
have more or less been resettled. That
would show how the whole work is
being carried on. Rice is being sup-
plied in the area at subsidised rates,
and the Social Welfare Board has
already taken charge of the various
items intended for social welfare. And,
Sir, a three-year plan involving an
expenditure of Rs. 45 lakhs in the
field of social welfare has been drawn
up and is being presently discussed
with the Central Social Welfare
Board.
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Lastly, Sir, the Administration is
reverting to normalcy during this
period with a marked emphasis on
the effective functioning of the deve-
lopment departments. People there
aTe now able to come before the offi-
:ials with their problems and difficul-
ties and are thus availing themselves
of the developmental activities carried
on by the Administration. And, Sir,
due to change in the conditions, when
these N.E.S. Blocks are introduced,
naturally some contribution is
expected from the people also, and
happily that contribution is coming
forth. Therefore, what does all this
show? It shows that things are
returning to normalcy and people are
now not so nervous because normal
conditions have been prevailing
everywhere. They are not only try-
ing now to help the Government, but
also to help themselves by their con-
tribution. Under these circumstan-
ces. Sir, looking at the whole problem
either from the law and order point
of view or from the developmental
point of view, you will be satisfied
that so far as these powers are con-

cerned, they are necessary in the
interests of that area itself.
Mr. DEPUTY CHAIRMAN: The

question is:

“That the Bill to enable certain
special powers to be conferred
upon members of the armed forces

- in disturbed areas in the State of
Assam and the Union territory of
Manipur, as passed by the Lok
Sabha, be taken into consideration.”

The motion was adopted.

Mr. DEPUTY CHAIRMAN: Now
we take up the clause by clause con-
sideration of the Bill

Clause 2—Definitions

Mr. DEPUTY CHAIRMAN: I have

got these amendments. But when
were they tabled?
Surt B. N. DATAR: Only this

morning.

|
5
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Mr. DEPUTY CHAIRMAN: The
amendments have come late. If the

House has no objection, I shall permit
them to be moved. If the House
objects, I shall have to rule them out.

SHrI P. N, SAPRU: Have they been
circulated?

Mgr. DEPUTY CHAIRMAN: Yes,
they have been circulated. Unless
there is objection from the House I
cannot rule them out.

(No hon. Member objected.)
Yes, Mr. Gupta.

Surr BHUPESH GUPTA: Sir, 1
move:

2. “That at page 1, line 11, after
the words ‘means an area’ the words
‘where violent activities of the hos-
tile Nagas are continuously taking
place gravely threatening the life
and property of the inhabitants of
that area and’ be inserted.”

(The amendment also stood in the
names of Dr. R. B. Gour and Shri V.
Prasad Rao.)

Mr. DEPUTY CHAIRMAN: The
clause and amendment are now for
discussioh.

Sarr BHUPESH GUPTA: Sir, I am
glad the House did not object to the
consideration of this amendment.

SuHrr H, P, SAKSENA: May I ask
the

Mr. DEPUTY CHAIRMAN: An hon.
Member is already on his legs.

Surt BHUPESH GUPTA: The hon.
Member is too late. I was also alert.
I make it clear that we shall continue
as we like and therefore, there should
not be any misgivings on that score.
Right from the beginning, let me make
that clear.

I am greateful to the House that
although we did not give notice of this
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amendment yesterday, the House was
good enough not to object. This is
the first time I heard Mr, Deputy

«Chairman asking the House if the
House has any objection. He was
‘within his right. However, in six

years for the first time now I heard

it. Maybe I was not present here.
Mr. DEPUTY CHAIRMAN: It is
in the rules, Mr. Gupta.
Surr BHUPESH GUPTA: I know

you are absolutely within the rules.
But here this rule was clearly pro-
mounced today.

Mr. DEPUTY CHAIRMAN: I have
done it on several occasions.

Sur1 BHUPESH GUPTA: Maybe I
avas not present on those occasions.

JASPAT ROY KAPOOR
The hon. Member's

SHRI
(Uttar Pradesh):
memory is short.

Mgr. DEPUTY CHAIRMAN: The
difficulty is, you don’t put on your
wear-phone when speaking, Mr. Gupta.

Suart BHUPESH GUPTA: But I re-
member and I note all these things.

Mr. DEPUTY CHAIRMAN: Yes.

Surr BHUPESH GUPTA: Anyway,
wyou are absolutely within the rules,
there is no doubt about it. All the
same, I must thank the House for the
kindness and indulgence that it has
shown. Now that the rules have been
brought in, I would like to make a
few general observations about the
way we get these things. When Bills
are passed and they come to this
House, we do not have adequate
notice. Sometimes we do get, some-
times we do not. I am the Leader of
this Group, but I do not exactly know
‘how many Bills are coming in the
course of the next few days in this

~ House—except the one I have now
got—and in what order. I know from
the proceedings what is passed. But
what is coming to this House and
included in the list of business of this
House I do not know. That makes it
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f difficult for our Party to arrange its

work. That difficulty I have got.
Therefore, hon. Members will bear
with us if we have not been in a posi-
tion to give the amendments early
enough in order that hon. Members
may give sufficient time and thought
to them. I hope they will appreciate
our difficulty, although it- was none
of our intention to put them in this
difficulty. Therefore, I would submit
before this House through you, Sir,
that we should have a clear picture
of the Legislative buysiness at least
for a week. Otherwise the only Party

which can fulfill its duty will be
the Government.

Mr. DEPUTY CHAIRMAN: This
Bill has been circulated two days
ago.

SHrr BHUPESH GUPTA: I know
this has been circulated. But this

difficulty has arisen in the case of so
many other Bills. There have been
Bills which we took up at shorter
noticé than is provided for under the
rules. I am not at all seeking justifi-
cation. But you will agree that we
also do heavy legislative work here.
The difficulty is we do not know
what is coming and what is not com-

ing, whereas the Government has a
clear picture of it all in mind.
Mgr. DEPUTY CHAIRMAN: You

must take things as they come.

Surt BHUPESH GUPTA: I know,
I have to. But I have a right to sub-
mit to the House that things should
\not come that way. We of the Oppo-
sition feel that things should come in
a better way. If the Government
thinks that the Opposition should be
treated in this manner, let it declare
it so.

Mr. DEPUTY CHAIRMAN:
to your amendment.

Come

Sur1 BHUPESH GUPTA: No, I have
to make this submission and you will

| kindly listen to such things, because
| we speak for the Party in Opposition.
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They should not forget that we are
the Party in Opposition. Whether they
like it or not, we are the main Oppo-
sition in both Houses of Parliament
and whenever we say something, we
do so after some thought, and if we

bring some difficulties before the
House about a matter, I hope the !
House will kindly consider. There

was a proposal for the debate on
Foreign Affairs. But we thought the
Food debate would come and natural-
ly we were prepared in a particular
way. Suddenly we learn the Food
debate is to take place next week. We
do not know, Idon’t know what will
come and when. Naturally, we are
disturbed a little in the arrangement
of our work. This is the point. I
shall not be prepared to take it from
the Government. From you, of course
I will take it, because I have no
remedy, but I shall not be prepared,
let me make it clear, to take it from
the Government, this manner of their
dispensation in such legislative mat-
ters. The Minister of Parliamentary
Affairs should consult the Parties . . .

Surt JASPAT ROY KAPQOR:
There is the Business Advisory Com-
mittee of which, I understand, the
hon. Member himself is a member.
This is an important point and I am
supporting the hon. Member, This
is an important point he has raised.

Suri B. N. DATAR: May I say one
thing?

SHrRt JASPAT ROY KAPOOR: I
think it may be properly thrashed
out in the Business Advisory Com-
mittee of which the hon. Member is
also a member. I am in entire agree-
ment with my hon, friend that on such

things a better procedure ought to be
chalked out.

Surt H. N. KUNZRU: This cannot
be thrashed out in the Business
Advisory Committee. We have given
expression to the complaint now put
forward by Mr. Bhupesh Gupta,
repeatedly in this House, Every year
twice or thrice, we pu/ forwar? the
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same complaint. But the Government
pays no attention to it.
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Mr. DEPUTY CHAIRMAN: This

will be brought to the notice of the
Government.

Surr H. N. KUNZRU: This is a
source of great inconvenience and.
causes derangement of work when we
are suddenly confronted with any
legislation on which we are not
prepared to speak.

Surt JASPAT ROY KAPOOR: My
point is, we have the Business Advi-
sory Committee. The Chairman has
appointed the Business Advisory Com-
mittee and I think we are within our
rights to expect the Business Advi-
sory Committee to deal with the ques-
tion thoroughly and submit a report to
us. And then we can consider the
whole question, Did the Business.
Advisory Committee find any difficul-
ty in thrashing out this problem?

SHrr H. N. KUNZRU: The point is,
the Business Advisory Commitiee
deals with the business of this House,
it cannot regulate the proceedings of
the other House. We are complaining
about things that come from the other

House and the order in which they
come.

Mr. DEPUTY CHAIRMAN: True.
Surt H. N. KUNZRU: Therefore,
we have to speak to the Government
and Government alone can see to it
that Bills from the other House come
to us in a certain order, of which we
ought to be informed previously.

Surr JASPAT ROY KAPOOR: Is it
not within the scope of the . . .

Mr. DEPUTY CHAIRMAN:
many times do you get up,
Kapoor?

How
Mr.

Surt JASPAT ROY KAPOOR: As
many times as may be necessary to
finalise this thing, Sir. Others also
have been on their legs. Only one
point I have to mention. I will not
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take much time. Is it not within the
competence of the Business Advisory
Committee to advise the Government
on this subject also?

SHri BHUPESH GUPTA: You are
also in difficulty, I find Sir. The
whole House is in difficulty. Dr.
Kunzru 1is quite right. What can we
do in the Business Advisory Commit-
tee? What are you going to discuss?
Things come from the other House.
Many of the Bills could have been
introduced in this House itself, in
order to arrange the business better.
But I do not know how the Govern-
ment behaves in this particular mat-
ter. Now suddenly the Working
Journalists Bill has come. Naturally
it was passed by the other House and
yesterday or the day before, we were
informed that it was coming. Natur-
ally, it requires study by us and the
whole work gets upset. That is the
difficulty with us and I feel that we
should inform the hon.” Minister for
Parliamentary Affairs that he should
mind his business a little better than
he is minding it at the moment. He
would lose nothing by consulting us,
Members of the other Parties and
independent leaders in order to arrange
matters. That is enough for the pre-
sent. I say this because sometimes
we are also in difficulty. I cannot
give you the guarantee that we will
not be forced to table amendments in
the last hour if things go on that
way. I have had to work late up to
the night and get up very eafly
morning to draft my amendments for
the Working Journalists Bill.

Mr. DEPUTY CHAIRMAN: Let us
proceed with the business.

Serr BHUPESH GUPTA: As the
hon. Member said, the Business
Advisory Committee has not met and 1
cannot call it.

Sarr JASPAT ROY KAPOOR: Any
hon. Member can send a requisition,
I suppose.

Spmrr  BHUPESH GUPTA: About
this particular amendment- to the |
Bill, I say, Sir, that nowhere is it |
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mentioned that this Bill relates to the
activities of the hostile Nagas. It is
all very general. It is all unsaid and
understood, unsaid in the sense that
it 1s not said in the Bill. What is the
guarantee, when this Bill becomes an
Act, that it will not be used for other
purposes, for purposes not connected
with the suppression of the violent
activities of the hostile Nagas. There
is nothing in it. Government can give
an assurance and say whatever it
likes but some Governor or Govern-
ment might take into his or its head
to use these powers for some other
reasons. I have no protection against
such acts under the provisions of
this Bill to say that that should not
be done. We are investing the mili-
tary authorities with emergency
powers more or less, bringing in a
state of situation which is envisaged
in the Constitfution in the relevant
article that deals with an emergent
situation but then, this Bill does not
state the reason why these specific
powers are being taken. My amend-
ment makes that thing clear. I say
that after the words “means an area”
the following:

“Where violent activities of
hostile Nagas are continuously
taking place gravely threatening
the life and property of the inha-
bitants of that area and”.

the

should be inserted. I make the whole
thing precise, that is to say, no body
will be empowered under this power
to invoke the authority of this law
for any other purpose than for deal-
ing with the violent activities of the
hostile Nagas. This should be clear-
ly stated. You will say that Govern-
ment has given an assurance, that
Parliament has  discussed but then,
Sir, the provisions do not incorporate
these things. Nowhere in this Bill
will you find the object clearly men-
tioned and therefore, I have given
notice of this amendment and I think
this should be accepted. We have all
the more grounds for apprehension
because we know that sometimes
some of the laws are not used for the
purposes for which they were
brought before the House. We had



G431 Armed Forces (Assam [ RAJYA SABHA ]

« anmpur)
[Shri Bhupesh Gupta.]
been given all kinds of assurances on

the Preventive Detention Act. It was .

.stated that it will not be used for
.dealing with trade-union activities or
. .similar other activities. We had been
told that in this House and in the
.other House. When we demanded
that such a statement should be in-
corporated in proper form in the
legislation itself, Government said
that it was not necessary. What do
we find in practice? We find that this
_measure is used against trade-union-
ists and to suppress normal trade-
.union activities in certain places.
"When I go before the Advisory Com-
‘mittee, I have no remedy because
" the measure does not say that this
should not be used against normal
trade-union activities. Such wide
and sweeping powers are always lia-
ble to be abused especially when we
‘have in mind the bureaucratic and
.aggressive officials as we have in our
country. That is why I want this
thing to be taken note of. I entirely
.agree with the House when it tries
to protect and safeguard the life and
property of the people and that is

why I have included here that violent

activities threatening life and pro-
perty should be covered by this mea-
sure. I have said, “continuously
taking place”. For instance, in one
place it might have taken place just
once and for nine or ten months
there might not have been any acti-
vity. Government should declare an
area to be a disturbed area only if
there are reasonable and probable
grounds to believe that there is likely
to be some kind of a recrudescence of
such activity. So, some kind of an
objective  test should be there. It
was sought for yesterday but here I
am now suggesting to the Govern-
ment such a test and I hope the Gov-
ernment would accept it. Otherwise,
innocent people will suffer. I will
remind the House to remember the
days of the Terrorist Movement. I
confess that some of us were guilty, a
few hundred and perhaps thousands
all over Bengal—but Government
took power for suppression under an
Act called the Suppression of Terro-

:
|
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rists’ Outrages Act. It took such
steps that some of us were caught

and many of us escaped but then the
suppression was carried out against
common people in the name of sup-
pressing the terrorists. Such things
happened and some of these old offi-
That is
how it will be done and so I say that
Government should  accept the
amendment. The hon. Minister has
said that no amendment is going to
be accepted. He has been advised.
Who gave him that advice, what has
been the advice, what have been the
grounds for that advice, nobody
knows. All these things are his per-
sonal matters. I would like to know
why this amendment is not going to
be accepted by the Government if the
hon. Minister does not accept this
amendment.

Surr SANTOSH KUMAR BASU:

May I just ask one question? My
hon. friend’s contention has great
force. At the same time, the way in

which he has worded his amendment
rather falls short of the requirements
of the situation because, it is not
merely the hostile Nagas who have
to be dealt with but those who are
aiding and abetting them, those who
are giving them succour and those
who are making it possible for them
to carry on these raids and
the others from the other side of the
western border who are helping
them. The point is whether this
amendment includes those people
also. That is the whole difficulty.

Surt BHUPESH GUPTA: I
prepared to accept it if it can
drafted that way.

am
be

SuaH MOHAMAD TUMAIR:  Sir,
this is the same point which was
referred to by me in my earlier
speech. This Bill is not intended
wholly or exclusively for the Nagas.
The Nagas may also be there; that
may be underlying object of the
Government to deal with such kind of
Nagas but the Nagas are not the
exclusive element for which this parti-
cular Bill has been brought before the
House.



1433 Armed Forces (Assam [ 28 AUGUST 1958 ] Special Powers Bill, 1434

& Manipur)
The amendment seeks to include
the entire area of the Nagas. In fact,

this sort of provocative legislation is
not good and will alienate the Nagas.
We have got to reconcile them, we
have got to befriend them and we have
to make serious efforts as the hon.
Minister stated just now, in the form
of development work, etc, to bring
them round. Instead of that, if we
specifically say, “Nagas”, I think it will
be the greatest blunder committed. I
will appeal to my friend Mr. Bhupesh
Gupta to think over this that the word
“Naga” does not include those subver-
sive, those inimical, elements who are
opposed. They will be excluded and
they will be free and the poor inno-
cent ones will be taken into this mea-
sure. Therefore, I strongly oppose
this amendment on the ground that
it will not only suppress those who
are Inimical and subversive but also
the others. :

Surr V. PRASAD RAO: (Andhra
Pradesh): Mr. Deputy Chairman, it
has been made clear even on behalf
of the Government that this measure
has been necessitated because of cer-
tain activities of the hostile Nagas
who have left their abodes and have
come to the plains of Assam. If Gov-
ernment intends to act only against
those people then certainly I find no
reason why it should not accept this
amendment. If certain verbal changes
are to be made, we are prepared for
it. For instance, if instead of “where
violent activities of the hostile Nagas
are continuously taking place....”
you want something else to
be said, we can say, “where violent
activities are continuously taking place
gravely threatening life and property
of the inhabitants of this area by hos-
tile elements” or some such thing. Sir,
if this legislation is intended not t*o
leave omnibus powers in the hands of
the Governor and the Chief Commis-
sioner to suppress, under the guise of
hostile Nagas, any other elements—for
instance, it has been stated by the hon.
Minister for Home Affairs that so
many times the tea estates had been
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on the tea estates for so many rea-
sons,—and yet if some District Magis-
trate or some othey officer takes it into
his head that\s also a situation where
the armed forces are to be invoked,
then nothing in this Bill prevents him
from using these powers against those
people. So exactly to prevent such an
eventuality we want to limit the
powers of the Governor and the Chief
Commissioner given in clause 3 to dec-
lare only such areas as disturbed areas.
where violent activities are continu-
ously taking place gravely threatening
the life and property of the inhabi-
tants of that area.

Sur1 BHUPESH GUPTA: By hoslile
elements.

Surr V. PRASAD RAO:  Yes, Sir,
where violent activities by hostile ele-
ments are continuously taking place
gravely threatening the life and pro-
perty of the inhabitants of that area.
So if the intentions of the Government
are all right, if they mean actually
what they say, then certainly I think
they will see no objection to accept
this amendment. Thank you.

Surt PURNA CHANDRA SHARMA:
Sir, I oppose this amendment. Mr.
Gupta is under a wrong apprehension
that it might be affecting some of our
own people. As a matter of fact Mr.
Gupta does not know against whom
this is ordinarily meant. It is not the
Naga hostiles themselves. The Naga-
Hills district is surrounded by four or
five districts. In the north there is
the Sibsagar district and in the north-
west there is the United North Cachar
and Mikir Hills, In the west it is
bounded by Cachar and in the south
by Manipur, and on its eastern fron-
tier there is Burma. In all these four
districts, Sir, there have been found
some elements who have been giving
shelter to these Nagas. In Cachar
there had been reports that some
Pakistani Muslims were helping these-

: Nagas to smuggle arms from Pakistan

to their district. There had been re-
ports in the WMikir Hills that zcme-

raided, there may be so manv raids | Mikir gangsters had alsc joined ihese
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Naga people. So also in the North
Cachar Hills some Cachars had joined
them. Actually these Naga hostiles
have been moving around their own
borders and they are irying to orga-
nise groups of people in different 1nca-
lities to create disturbances and to
help them in carrying on loots and
plunders,

Now, Sir, if it is confined only to the
Naga hostiles then thase other ele-
ments will be carrying on their activi-
ties with the support of these Naga
hostiles. So thig legislation does not
ordinarily affect any of the population
-except those who actually joioc these
Naga hostiles or join in these activities.
About the fears of Mr. Gupta that it
might sometimes be used against scme
of his own colleagues I wonder why
Mr. Gupta should be apprehending
any such trouble on their own parc
when after their Amritsar resolution
they have given up vioience. To our
knowledge there are no cuch activities
on the part of the Comtmunist Pzrty
anywhere in the country except that
‘we saw some reports of their activities
in Kerala, or wherever it is.

Surt BHUPESH GUPTA: He wants
this Bill for Kerala?

Surt PURNA CHANDRA SHARMA:
So there can be no fear on that
account. Even before, when the revolu-
tionary Communist Party was having
its activities and was ccmmitting wio-
lence in many parts of the country,
such legislation was never brought
forward; they could be controlled
under the ordinary law and they were
well controlled. But this legislati~n
has become necessary under a particu-
lar circumstance prevailing in that part
of the country, not only against the
Nagas but those helping the Nagss,
ajding their activities and causing dis-
turbances in that area.

So I think the amencment is un-
necessary. Mr. Gupta should not
entertain any fears on that account and
he should certainly join us in seeing
that those others, other than the Naga

|
|
]
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hostiles, who are actively participating
in these activities should also be brou-
ght under control by this legislation.

SHrRr H. P. SAKSENA: T wanted to
enquire just one thing from t(he hen.
Minister who sponsored the Bill
as to whether it was by an accident or
whether purposely and definitely that
he omitted to tell us what was the
reaction of those areas where these
developmental activities were carried
on by the Government? What were
their reactions to those activities? Do
they co-operate fully?

Surr B. N. DATAR: That is what I
had made clear.

SHrI H. P. SAKSENA: I never could
follow it at least.

SHrt P. N. SAPRU: Sir, I frankly

sympathise with the point of view
which has been placed before the
House by Mr. Basu, I mean the
amendments he suggested to the

amendment which has been propo-
sed by Mr. Bhupesh Gupta. I think
there is a great deal to be said for
improving the language of the Title.
It is obvious that the trouble is not
confined only to the Nagas. There are
other elements of the population also
who are involved. I may suggest for
the consideration of Mr Datar that
he may accept the amendment in such
a form as brings out the meaning
quite clearly, but it seems he has just
made up his mind even before listen-
ing to what the Members of the House
had to say. I hope we are not enacting
a farce. We are discussing a serious
measure which affects the liberties and
happiness of large numbers of people
in the country. I am suggesting that
we might have some such words added
in the Title, namely, “for dealing with
the violent activities of the hostile
elements of the population in these
areas.” They won’t alter the reading
of the Act. They won’t subtract any-
thing from what you have got in the
Act. These words would include the
Nagas and other hostile elements, and
they would make the purpose of *kis
Act very clear. This 1is a drafting
change which should be acceptable.

P
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Except it be for the fact that it is the
Upper House or it is the Council of
States suggesting this change, I can see
no valid objection to this amendment.

SHrRI B. N. DATAR: Sir, may I point
out that I have considered very care-
fully the suggestion that my hon.
friend has made? There are two
defects so far as this matter is concern-
ed. One is that there is reference only
to “hostile Nagas”.

Surr P. N, SAPRU:
m™Ments”.

“hostile ele-

Surr B. N. DATAR: That appears to
be more or less the purpose of the
amendment

Surr BHUPESH GUPTA: No pur-
pose.

Surr B. N. DATAR: be-
cause everywhere, wherever there is
this question considered, reference is
only to hostile Nagas.

Surt BHUPESH GUPTA: We are
prepared to accept “hostile elements”.
Because you spoke of Naga hostiles
we put it that way.

Surt B. N, DATAR: Therefore, I am
submitting that it is not merely the
hostile Nagas; there might be other
elements; we are dealing with the hill
districts also. There might be other
persons who might be instigating or
‘who may collude with these people,
and therefore the best course would
be to leave the whole matter to the
Governor or the Chief Commissioner
and he will consider all these ques-
tions and his hands need not be tied
by any restrictive expressions of the
nature that the honourable mover of
this amendment has in view. May I
point out in this connection, Sir, that
in clause 3 it has been stated, “If the
‘Governor of Assam or the Chief Com-
missioner of Manipur ig of the opinion
that the whole or any part of the
‘State of Assam or the Union territory
of Manipur, as the case may be, is in
such a disturbed or dangerous condi-
tion” ete. The word “dangerous” is
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there; the word “disturbed” ig also
there. Now these two words are com-
prehensive enough to include all that
the hon. Member has in view. Under
these circumstances I cannot accept

this amendment. The matter should
be left exclusively to the discretion
of the Chief Commissioner or the

Governor, as the case may be.

Surt H. N. KUNZRU: Can I speak
after the hon. Minister?

Mr. DEPUTY CHAIRMAN: He has
already replied.

Sarr H. N.-KUNZRU: Was that a
reply?

MRr. DEPUTY CHAIRMAN: Yes.

The question is:

2. “That at page 1, line 11, after
the words ‘means an area’ the words
‘where violent activities of the hos-
tile Nagas are continuously taking
place gravely threatening the life
and property of the inhabitants of
that area and’ be inserted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
question is:

“That clause 2 stand part of the
Bill.”

The motion was adopted.

Clause 2 was added to the Bill.

Clause 3—Power to declare areas to be
disturbed areas

Mr. DEPUTY CHAIRMAN: There
are four amendments. Amendments
Nos. 4 and 6 are barred because it is
the same principle—hostile Nagas.

Surr BHUPESH GUPTA: First of all
I do not think so. It does not mean
that we cannot say that here. This
relates to the condition created by the
violent activities of the hostile Nagas.

Mr. DEPUTY CHAIRMAN: They
are the same words; we have to take
the amendment as it is.
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Surt BHUPESH GUPTA: We can
always change it but even then it does
not get automatically barred.

Mgr. DEPUTY CHAIRMAN:
they get barred.

Yes,

Suri BHUPESH GUPTA: How?

Mr. DEPUTY CHAIRMAN: You
may move amendments Nos. 3 and 5.
I rule amendments Nos. 4 and 6. as
barred.

Surt BHUPESH GUPTA: Now, Sir,
I do not quite appreciate as to why it
should be barred. And you have
ruled out the whole of amendment
No. 6? 1 do not know how the whole
thing could be ruled out. You can
rule out the paragraphs where the
words ‘hostile Nagas’ occur.

Surr V. PRASAD RAO: Surely, the
last proviso cannot be barred. It only
provides for the declaration to be pla-
ced on the Table of both Houses of
Parliament and for a report of any
action taken under this measure.

Mr. DEPUTY CHAIRMAN: You can
move the last proviso. The first three
are ruled out.

Surr BHUPESH GUPTA: This is a
question which at some c¢onvenient
time we might discuss. I am here only
envisaging certain circumstances for
restricting the operation of this mea-
sure. The law does not say that it
immediately applies to the entire area,

Mr. DEPUTY CHAIRMAN: When
the House has rejected that restric-
tion in the earlier amendment, natu-
rally this is barred. You can speak
on the last proviso.

Surr BHUPESH GUPTA: That I am
quite conscious of. What I am trying
to make others conscious of is that
this also needs some little attention.
I would ask hon. Members here before
I take up what has not been ruled out
to consider whether this kind of rul-
ing out is within the rules of the
House.

I think we can discuss it here,

/

!
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There are parliamentary practices and
other things and we can discuss it.
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SuaH MOHAMAD UMAIR: Can any
observations be made after the ruling
has been given by the Chair?

Surt BHUPESH GUPTA: Hon. Mem-
ber should realise that hands down I
have submitted to the ruling. They
are rules subject to change by this.
House and there are experienced mem-
bers like Pandit Hriday Nath Kunzru,
Mr. Sapru and others who should pon-
der over this as to how this state of
affairs will turn out if we do not
look after our rules which allows such
ruling out. Personally, I am inclined
to think that it calls for some serious
thought.

Anyway I shall move the other
things which you have not ruled out
because fortunately the worq ‘Nagas’
does not occur there. It seems that
the word ‘Nagas’ is the cause of trou-
ble here also.

Sir, T move:

3. “That at page 1, line 19,
words ‘the whole or’ be deleted.”

the

5. “That at page 2, line 2, the

words ‘the whole or’ be deleted.”

6. “That at page 2, after line 3, the
following proviso be inserted,
namely: —

‘Provided that every declaration
made under section 3 shall, at the
earliest opportunity, be placed
together with a statement con-
taining the grounds for such de-
claration and a report of any action
taken by the armed forces under
it before both Houses of Parlia-
ment and also before the Legisla-
tive Assembly of the State of
Assam or the Territorial Council
of Manipur, as the case may be,
for consideration by Parliament
and by the Assembly or the Ter-
ritorial Council concerned.”

(Amendment Nos. 3, 5 and 6 also.
stood in the name of Shri V. Prasad:
Rao.) s
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Mr. DEPUTY CHAIRMAN: The cla-
use and the amendments are before
the House.

Surt BHUPESH GUPTA: Now, this
Bill provides for the operation of the
measure in the entire area, The whole
of Assam and Manipur may be decla-
red as a disturbed area. I do not
think that is right, either from the
point of view of jurisdiction or from
the point of view of the range of the
power. I have suggested that the words
‘the whole or’ should be deleted so that
it will read any part of the State.
Any part of the State may mean even
the entire State, depending on where
the disturbances take place. Wher-
ever disturbances take place you may
declare it to be a disturbed area; there-
fore I say, make it any part. It is a
strange thing that the Government
does not see that they are giving all
the powers to the military. They say
that the military will be called in aid
of the civil authorities but the fact is
all powers are being made over to the
military and civil authorities will re-
main only as a kind of a pretext. It
will be the m‘litary that will dominate
the entire scene with almost unbridled
powers. You are doing that and you
say that the entire Assam and Manipur
may be declared as a disturbed area.
It would be complete bankruptcy on
the part of the Government if a situa-
tion were to so develop that except
under the powers of this measure,
except by declaring the entire State
of Assam and the Centrally adminis-
tered area of Manipur as disturbed
area you cannot rule. I do not think
the situation is as bad as that. I can
understand the dismay in the mind ot
some hon. Members opposite who are
habituated to sit on the Treasury Ben-
ches; I can also understand the diffi-
culties they are facing but I do not
think they are in such a terrible plight
that they have to envisage a situation
when the entire State of Assam and
the whole of Manipur would have to
be declared as a disturbed area. Here
we have got States; we have got a
certain Constitution. The States enjoy
a certain amount of autonomy and we

48 R.S.D.—5.
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should not pass such a legislation
which looks outrageous from the point
of view of States’ autonomy and the
autonomy of the Centrally adminis-
tered areas. Now, what will happen?
Assuming that the entire State of
Assam is declared by some Governor
or by some Government as a disturbed
area, immediately the military shall
be ruling over the entire place. There
will be very little control over the
military and they would be in a posi-
tion to use military force as they like.
Is it right? Now we talk about de-
mocracy; we talk about the rule of
law and we get very noisy when we
hear certain allegations when they
come from the southern part of India
but when it comes here we pass
sweeping measures. We even envi-
sage that the entire State may be dee-
lared as a disturbed area. I think it
only represents a mental disturbance
on the part of those people who have
conceived this inconceivable measure.

Then I have said that every declara-
tion made under section 3 shall at the
earliest opportunity be placed, toge-
ther with a statement containing the
grounds for such declaration and also
a report of any action taken, before
Parliament and in the State Assembly
in the case of Assam and in the Terri-
torial Council in the case of Manipur.
Let Parliament have an opportunity
to look into this thing. It is no use
coming and telling us that these things
have been done. We want to keep our
eves wide open and see what is hapnen-
ing. After all the military is being
given very extraordinary powers to
deal with a situation and we are the
custodians of the rights and liberties
of the people. Therefore, we should
keep a watch and I consider it to be
our dutv to do so from our point of
view. From the point of view of the
Administration this would act as a
sort of deterrent if some of them were
to th'nk in terms of behaving very
very violently—officials and others—
and using excessive powers. If we
had an arrangement for such report-
ing, it would mean that those authori-
ties who are responsible for making the
declaration would be exiremely
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cautious and extremely objective
because they will aways have in mind
the fact that their act'on or their dec-
laration will be called in question in
the State Legislature, in the Territorial
Council and of course in Parliament.
Again the military officers and others
will also bear in mind that their
actions will be equally called in ques-
tion either by Parliament or by the
relevant legislative bodies. That will
have a good effect. That will combine
their responsibility for dealing with an
emergency situation with their ces-
ponsibility for safeguarding the civil
liberties, rights and so on. That is why
I say that this arrangement should be
made.

I do not know of any democracy in
the world—some of you think that

the Western democracies are very
good—United Kingdom, France or
Scandinavian countries or TUnited

States of America for that matter or
the South American countries, where
such powers are given so easily with-
out having some checks and safe-
guards by Pariiament. I cannot think
- of a measure like this being passed to
invest the military with so much
power, for example in the United
Kingdom. You have seen what hap-
pened in the Little Rock Island when
it was necessary for the Federal Forces
to intervene in protection of the Fede-
ral Constitution, what caution they
had to take, because they had certain
Bills of Right and constitutional auto-
nomy of the constituent States of the
American Republic. President Eisen-
hower was in great difficulty that way.
But they did not think of even chang-
ing the law. Such things do happen.
But here we are dealing with the Sta-
tes. Whenever we like we pass in two
minutes’ time measures investing mili-
tary with power, no matter what hap-
pens, no matter how it looks to this
wide world, no matter how they are
liable to be abused by the military
and other authorities concerned. The
Prime Minister speaks of mental
approach, the basic mental approach. I
think there is something basically
wrong in this mental approach. This
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is what I say, basically wrong in this
mental approach. Whenever you could
not deal with a situation politically,
whenever your statesmanship is found
wanting, whenever your political
acumen fails you, you go in for mili-
tary measures, quasi-military mea-
sures, extreme measures, Ordinances
and other things. We are getting into
an extraordinarily bad habit, if I may
say so; we are getting into an extra-
ordinarily bad p@ﬁ:tice, if I may say so.
I am not at all under-estimating the
gravity of the situation that we face
here. But then the gravity should not
make us lose our head. We should on
the contrary, be extremely cautious
especially when we have taken into
our hands certain extraordinary
powers which are not normally given
to the executive, much less to the mili-
tary. Nothing of the kind. Mr. Datar
accepts and says everything is all right.
He is quite satisfied. Well T do not
think the world is satisfied because
Mr. Datar says that he is satisfied.
That is not so. (Interruption.) I would
ask the hon. Member to cite one
example from any Western country
where such power could be so readily
given to the military. I challenge the
Government to give an example of this
kind. I understand they are also
krowledgeable persons.. They consult
the Constitutions of other countries.
They have some knowledge of the
affairs of other States. Except ° in
the dictatorial and semi-dictatorial
States where the democratic move-
ment and the people have got to be
suppressed rather than politically
dealt with. T would like to know
where such powers have been given
to the military.

1444

Surt SHEEL BHADRA YAJEE
(Bihar): Consider U.S.S.R. along
with UK. and America.

Surt BHUPESH GUPTA: Well,
even in respect of America which
some of you like very much, I gave
you the example of the Little Rock
Island incident. @ What happened
there? Therefore
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Mr. DEPUTY CHAIRMAN: No re-
petitions.

Surr BHUPESH GUPTA: No repeti-
tion. Therefore, you advise no inter-
ruption also. That is what I would
like to know. It is a serious thing. I
was a little surprised, I must confess,
when such a thing was so easily pas-
sed in the other House. Since we are
seized of it, I think hon. Members
should give a little deeper considera-
tion than they have done to this mea-
sure. I donot mean in a sort of narrow
political sense. What I say is if Par-
liament even gets accustomed so easi-
ly and readily to pass measures of
this kind, well, I do not know what
will happen to the future of our de-
mocracy. This is what I am asking
you to consider and I hope the hon.
Members will consider it. India is
not going to go to the dogs just because
these measures are not there. If we
have to deal with the situation, if
necessary some more restrictive, safe-
guarded powers may be given to cer-
tain definite authorities, with certain
clear terms under which the powers
should be exercised. I can understand
it. But I do not understand such
broad powers being given with no
definition,' no restriction, nothing of the
kind. This is what I do not understand, I
would ask Congress Members opposite
to reflect over it, even if the hon.
Minister by the rule of thumb some-
how or other gets it passed in this
House tonight, because it presages
certain very bad things. If we do not
prevent this kind of mental and
basic approach overpowering the men
in Government, I do not know how
we can protect the interests of the
people and solve our vital problems.

Surr N. M. LINGAM: Sir, the in-
tentions of the Government in fram-
ing this Bill are fairly clear and the
hon. Minister has explained at some
length the provisions, but the wording
of clause 3 seems to be somewhat at
variance with the intentions. If Gov-
ernment envisage a state of affairs
when the whole State is threatened
by chaos, then, I think, it is for the
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} Government to invoke article 352 of
{ the Constitution.

Surr V. PRASAD RAO: Are you
conjuring up things?

Surt N. M. LINGAM: Here what we
envisage and what Government, I
believe, fear is sporadic disturbance
in the State of Assam and it is pre-
cisely to meet such a state of affairs
that this Bill is brought before the
House. That is a disturbed area, as
the House knows very well. There
are disturbances from all sides, from
the rebels, from the Burma side, from
the Karens, from the Pakistani side,
from the Nagas.

Surr V. PRASAD RAO: It is not
intended for things like that .

Mr. DEPUTY CHAIRMAN: Order,
order. -

Surt N. M. LINGAM: As the hon.
Minister explained, all efforts are be-
ing made, constructive measures are
being taken, we are spending large
amounts of money on developmental
activities, On the political plane also
we are sparing no effort to see that
peace prevails in this region. This
is only, as the Minister said, to em-
power the authorities to ensure law
and order. I would even go to the
extent of saying that it is at best only
a negative step. So, as the deeper
causes of the trouble are dealt with
by means other than the provisions of
this Bill, it is too much to envisage
a state of affairs where we fear total
disruption of normal life, prevalence
of dangerous conditions and chaos in
Assam.

Mgr. DEPUTY CHAIRMAN: You
are not speaking on the amendment.
Only two amendments are there. One
amendment is that you should not
apply it to the whole of Assam; the
other amendment is that whatever
regulations are passed must immedi-
ately be placed on the Table of Parlia-
ment. Speak on these two. You
need not go into the other aspects.
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Surr N. M. LINGAM: I am speak-
ing on the amendments only. It
would be better if the wording of
clause 3 is changed, as our hon.
friend has suggested in his amend-
ment that the words ‘“the whole or”
be deleted, because that would mean
that we foresee, on account of the
trouble in the North East Frontier
Area that the whole of Assam will be
threatened. If that is the possibility,
‘then it is a threat to the whole coun-
try and that would necessitate invoca-
tion of article 352 of the Constitution.
So, I would appeal to the hon. Minis-
© ter to see if this could not be suita-
bly amended.

SHRr V. PRASAD RAQO: Mr. Deputy
Chairman, I think unless the Home
Ministry is conjuring up nightmares
there is no necessity at all of extend-
ing the whole thing to the whole of
Assam, because it has been pointed
out that it is only a few dacoities that
are taking place. After all even if
all the Nagas turn to be hostile, the
whole of Assam can never be a dis-
turbed area. I do not think even now
such a contingency is going to arise.
As and when the whole of the State
is going to be declared as a disturbed
area, this power, I think, is entirely

unnecessary. If at all small
4 p.M, * areas, maybe a district or

two districts even, are to be
declared disturbed areas, ample power
is there to declare them to be disturbed
areas. So, I think there need be no
provision for the whole of the State of
Assam to be declared as a disturbed
area. I think my hon. friends com-
ing from Assam will perfectly agree
with me that there will be no con-
tingency when the whole of the State
of Assam should be declared as in a
state of emergency.

Then, Sir, coming to the proviso,
I think it is a very salient proviso
that should be added there. As my
hon. friend Dr. Kunzru has pointed
out, there is no possibility here of the
civil authority exercising its control
over the actions of the military. In
such a case this would be a good
deterrent on the actions of the mili-
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tary officers because they will feel
that Parliament will be discussing
every action of theirs. As the Home
Ministry is always a good believer in
deterrents, certainly this proviso will
be a deterrent against the excesses
which are not very uncommon as and
when the military is called. Certainly,
it will be a deterrent against such ex-
cesses. So I think there need be no
difficulty about that. Also, as Mr.
Deputy Chairman has pointed out
earlier, practically there is no civil
authority excepting the Governor.
Even the Governor also could only
declare a particular area to be a dis-
turbed area. Sir, he cannot indivi-
dually control the actions or excesses
of particular officers. In that case it
will be a very salutary provision if
this proviso were added that all the
actions of the military officers are to
be justified here on the floor of the
House.

Sert H. N. KUNZRU: Sir, I have
a great deal of sympathy with the
proviso that you have allowed the
hon. Member, Shri Bhupesh Gupta, to
move. I think Government will lose
nothing if it places before this House
each declaration made by the Chief
Commissioner of Manipur or the Gov-
ernor of Assam under clause 3 of the
Bill together with a statement con-
taining the grounds for such a decla-
ration, ete. But I think the words
“for consideration by Parliament and
by the Assembly or the Territorial
Council concerned” may be deleted,
because the statement, when laid be-
fore the appropriate body, can be dis-
cussed at any time by that body.

I am not in favour of the third and
the fifth amendments to clause 3. One
is the omission of the words “the whole
or” at page 1, line 19, and the other
is omission of the same words at page
2, line 2. The omission of the words,
“the whole or” would be a sort of
safeguard, but I fear that this safe-
guard is illusory. Let us suppose that
when disturbances break out in Assam
the Governor leaves out a portion of a
western district of Assam and then
declares the rest of the territory of
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Assam to be a disturbed area. That
will not serve our purpose at all. We

have therefore to rely on the good
sense of the Governor. He will have
to reckon with public opinion, and I
think the Central Government also
will exercise -a certain amount of
supervision over areas that are declar-
ed to be disturbed either in Assam
or in Manipur, because the aid of the
military officers will be required by
the civil power. Apart from this, we
have all experience of cases in which
mischief-makers, when prevented
from carrying on their nefarious acti-
vities in a particular area, have
shifted them to another area where
adequate precautions have not been
taken to restrain their activities. And
here in the territory of Assam I think
we can easily realise that those who
are carrying on violent activities,
violent or hostile or unlawful activities,
in any part of the territory of Assam,
are not ordinary people. They are
determined people and they will go
wherever there is a loop-hole. On the
merits of the case, therefore, I do not
think that there is any case for the
omission of the words “the whole or”.
The Governor ought to be allowed to
judge whether in a particular situa-
tion which he regards as dangerous,
the whole of Assam is to be declared
as a disturbed area or only a part of
it. So long as he has this power
there is little doubt that the activities
of the unsocial elements will be con-
fined only to a certain portion of
Assam. But if the Governor does not
have this power, then disorders can
break out at any point in the rest
of the State, I mean in that part of
the State which has not been declared
to be a disturbed area.

Before I sit down 1 should like to
repeat that I am in sympathy with
the proviso moved by Shri Bhupesh
Gupta and that I support it.

Sarr P. N. SAPRU: Mr. Deputy
Chairman, my point of view on this
matter is much the same as that of
Dr. Kunzru. In fact, I was going
to suggest myself that this proviso
should be accepted—
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“Provided also that every declara-
tion made under section 3 shall,
at the earliest opportunity, be
placed together with a statement
containing the grounds for such
declaration and a report of any
action taken by the armed forces
under it before both  Houses of
Parliament.”

1 would just stop there. I would not
have brought in the Legislative As- -
sembly of the State or the Territorial
Council. I am not sure whether we
can bypass the Legislative Assembly.
I shall tell you the reason why. Law
and order is primarily a State subject,
and under article 163 the Governor
has to act upon the advice of the
Council of Ministers. Now as far as
this proclamation in regard to that
portion of Assam which is governed
by responsible Ministers is concerned.
the Governor will have to act upon
the advice of the Council of Ministers

in relation to that portion. The
Ministers are responsible to their
legislatures. Therefore, he cannot

deprive the Legislative Assembly of
the right of requiring the Ministers
to give explanations for what they
have done before it. Apart from
that, I do not know whether the Gov-
ernor-in-Council—I will put it like
that—can go to the extent of eliminat-
ing himself completely. Here, so far
as the maintenance of law and order
either in any part or in the whole
of Assam is concerned, once the trans-
fer of power to the armed
takes place, it then becomes the res-
ponsibility of the armed forces. Is
such a wide delegation permissible
under the Constitution? This delega-
tion is not within any canalised
limits. One of the points which was
raised by Mr. Rajagopal Naidu yester-
day was that the delegation of autho-
rity under this Bill was not within
any canalised limits. No doubt dele-
gation is permissible but we ought to

have limits under which delegation of
authority can take place.

There are seven big judgments of
the Supreme Court on this question .
; of delegated legislation. But as far as

forces —



1451 Armed Forces (Assam [ RAJYA SABHA ]

& Manipur)

[Shri P. N. Sapru.]

I have been able to find out, the
majority of the judgments say that
the delegation must be within cana-
lised limits and must not go to the
extent of effacing the legislature.
Here there is no limit. The Governor
can do nothing after he has parted
with power. The disturbed condition
may continue for an unlimited period.
The Governor-in-Council just goes
out of the picture altogether. I do
not know whether this wide delega-
tion of authority is possible and whe-
ther the legislative department or Mr.
Datar ever exercised their minds on
this question. I would like to have
a clear answer on this matter because
we do not want to have any legisla-
tion which may not stand the scrutiny
of law courts. We do not want to
place the law courts in a difficult
position. It becomes a very awkward
situation for a law court to declare
an Act ultra vires the Constitution.
If we have any doubt as to whether
the law is or is not according to the
Constitution, we should look into it
carefully. Therefore, I would suggest
to Mr. Datar that he should apply
his mind to this question which I am
raising and give us an answer which
will go to satisfy us.

st steag me ST
AR, FEE Yo 9 7 gw faw
ForrT # a0 gaede A} Nargat
¥ f5d § o fomer amAE goe
qge A o fear &, & S 99wy
qaTfa®a FI0 § | FAS AT I
oft 97 N9 Q@ 9, A7 UF Fgad I
o1 e AR AT g 7 famet” 0 ag
Fg ot ag & @ faw @ quw @)
& = g9 & sy § fosw e
FIATH & FIA fog A8 FY & | ATOH
FT g § AN ITFAT AT AR
qrfeeart fra awg & afdfeafq qar
FT W@ &, T3 T AT JWT A= ag &
qAT § 1 TR R F g A
T § wEtie fagrar @ o) 9w
grg  ug fa9 9IS 989 ¥ aE R
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FERE O (A A1 qg qEEd
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qrfgd | g WA FY 1gE W
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FWIg |
Surt B. N. DATAR: Sir, the point
raised by amendment Nos. 3 and b
has already been answered by other
hon. Members. Whenever there are
disturbances here and there, the Gov-
ernment should naturally have the
authority and they would declare such
areas as ‘disturbed areas.’ But, un-
fortunately, if a situation arises under
which it becomes necessary to declare
the whole of Assam State or Mani-
pur as a disturbed area, that contin-
gency has also to be provided against.
That is the reason why these words
‘the who.e or any part’ have been
used. Under these circumstances, it
is not necessary for me to say any-
thing more so far as these amend-
ments are concerned.

Sir, you have allowed a discussion
on the last proviso in amendment No.
6. What has been stated there is

that the declaration and also a report-

should be placed on the Table of the
House for consideration. Before 1
deal with this question in general,
may I point out an obvious defect
that the Territorial Council in Mani-
pur is not a substitute for a legisla-
tive assembly at all? It has got en-
tirely different functions and has no-
thing to do with this question. There-
fore, apart from other objections with
which I shall be dealing, the Terri-~
torial Council has no place even in
this proviso as conceived by my
friend.

SHr1 V. PRASAD RAQO: Are
going to accept it without it?

you
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Surr B. N. DATAR: I am not going
to accept anything. I am merely
pointing out the defects. That is why
I stated initially that this is wrong.

So far as the general question is

concerned, Dr. Sapru raised a
point
Sari1  BHUPESH GUPTA: Even

without the advice of the Law Minis-
ter, we know about the Territorial
Council.

Sur1 B. N. DATAR: Dr. Sapru stated
that the Governor acts on the advice
of the Minister or, so far as the tribal
areas are concerned, he acts in his
discretion. In clause (3) of para-
graph 18 of the Sixth Schedule, in
respect of the tribal areas which are
under the administration of the Presi-
dent through the Governor, it is
stated: ' ‘

“In the discharge of his functions
under sub-paragraph (2) of this
paragraph as the agent of the Presi-
dent the Governor shall act in his
discretion.”

These are the words used. Let us
take into account two circumstances.
One is that there is a declaraticn
about a disturbed area in that tribal
portion. In that case, it is the action
of the Governor and ultimately, it 1s
the action of the President and we
are answerable to Parliament so far
as that question is concerned, because
it would be open to any hon. Member
to hold us responsible and answerable
for whatever is done by the Governor
in the tribal area. We are answer-
able to Parliament. Then, Sir, so fai
as the other portion of the Assam arca
is concerned, it has a popular Govern-
ment, and whatever action the Gov-
ernor takes, that actirn, as pointed out
by Shri Sapru, would be on the advice
of the Ministers who are answerable
to the local Legislature in the State
of Assam. And further, Sir, the
Legislative Assembly there can hold
that Ministry responsible for such
action. Thus it will be found, Sir,
that in respect of the tribal areas we
shall be responsible to Parliament and
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in respect of the other area in the
State, the local Cabinet, the State
Cabinet will be responsible, Under
the circumstances, even under the
Constitution as it is, it would be open
to Parliament in certain cases to hold
us answerable for whatever is done
by the Governor. Therefore, Sir, it
is not necessary to have such a decla-
ration placed before Parliament or
any report before Parliament. After
all, Sir, these are executive acts. We
have to understand that matter very
clearly. Now, for example, some
action has been taken under the Code
of Criminal Procedure under sections
129 to 131, then is it the wish of Parlia-
ment that in every case where the
armed forces have been called in, a
report should be placed here? My
submission is that this is only an
extension of the powers under the
Code of Criminal Procedure. The
executive is always responsible to the
Legislative Assembly. Therefore, Sir,
it would be impracticable to have all
these things. Now it would be open,
as I have stated, to Parliament or to
the State Legislature to call in ques-
tion whatever the Ministry here or
there is doing, and therefore if any-
thing wrong has been done, it can be
righted. Parliament can go into the
matter even under the Constitution.
Therefore, Sir, I submit that this 1s
not at all necessary, nor would it be
practicable to have either such decla-
ration or any report placed before
Parliament.

Mr. DEPUTY CHAIRMAN: The
question is:

’

3. “That at page.l1, line 19, the
words ‘the whole or’ be deleted.”

The motion was negatived.

Mgr, DEPUTY CHAIRMAN: The
question is:

¢

5. “That at page 2,, line 2, the
words ‘the whole or’ be deleted.”

The motion was negatived.
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Mr. DEPUTY CHAIRMAN: The

question is:

6. “That at page 2, after line 3, the
following proviso be inserted,
namely:—

‘Provided that every declaration
made under section 3 shall, at the
earliest opportunity be placed
together with a  statement
containing the grounds for
such declaration and a report of
any action taken by the armed
forces under it before both Houses
of Parliament and also before the
Legislative Assembly of the State
of Assam or the Territorial Council
of Manipur, as the case may be,
for consideration by Parliament
and by the Assembly or the Terri-
torial Council concerned’.”

(After a count) Ayes—10; Noes—23.

The motion was negatived.

Mr. DEPUTY CHAIRMAN:
question is:

The

“That clause 3 stand part of the
Bill.”

The motion was adopted.

Clause 3 was added to the Bill.

Clause 4—Special powers of the armed
forces

SurI V. PRASAD RAO: Sir, I move:

7. “That at page 2, lines 4-5, the
words ‘warrant officer, non-commis-
sioned officer or any other person of
equivalent rank’ be deleted.”

8. “That at page 2, lines 9-10, the
words ‘even to the causing of death’
be deleted.”

9. “That at page 2, line 13, after
the word ‘persons’ the words
‘engaged in violent activities or
preparing for such activities’ be
inserted.”

(Amendment Nos. 7, 8 and 9 also
stood in the names of Shri Bhupe;h
Gupta and Dr. R. B. Gour.)
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Mr. DEPUTY CHAIRMAN: The
clause and amendments are now
before the House.

SHrr V. PRASAD RAO: Mr. Deputy
Chairman, Sir, I do not know whether

the Home Ministry has given any
thought to the implications of this
clause. The words used here are

“Any commissioned officer, warrant
officer, non-commissioned officer or
any other person of equivalent rank in
the armed forces . Now, Sir,
the term ‘non-commissioned officer’
necessarily ‘ncludes a lance-naik, a
naik, a havildar ete. A lance-naik
may be slightly better than a soldier,
but he, by his training and disposition,
is never asked to display his initiative
even in the case of some military
action. And it is surprising that to
him the Government is trying to give
such wide powers—to arrest without
warrant and to enter and search with-
out warrant any premises. Ordinarily
we are not prepared to give these
powers to a sub-inspector even. But
here the Ministry wants to give these
powers to a lance-naik who is almost
a lance-corporal. I think it looks
absurd on the very face of it. That
means you are giving such powers to
almost every soldier, namely, to
arrest without warrant any person, to
enter and search without warrant any
premises and to shoot any person that
he likes. I can understand if such
powers are given to an officer who has
had some training or who is supposed
to exercise a certain amount of rest-

raint in such matters as these. But I
cannot understand almost every
soldier being given these powers.

Therefore, Sir, I think the Govern-
ment will have no difficulty in accept-
ing this position, provided they are
reasonable. Thank you.

[T Vice-CuairmaN (SHrr P. N.

SAPRU) in thg Chair]

Surr B. N. DATAR: Mr. Vice-Chair-
man, Sir, I am not accepting these
amendments for the reason that what
the hon. Member has stated is not as
it appears to be. Now, Sir, a commis-
sioned officer is a second lieutenant.

i
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| He wants to omit from this list the

warrant officer; he did not say any-
thing about the warrant officer, though
the amendment includes it. Now a
junior commissioned officer is also a
commissioned officer. So, so far as
the commissioned officers and warrant
officers are concerned, they are almost
on the same footing. Then, Sir, so far
as the non-commissioned officers are
concerned, they are also fairly senior
officers. They are responsible officers
in the sense that they have to carry on
very important work. Of course, at a
particular stage they are non-commis-
sioned officers, but they are likely to
be commissioned officers any day.
Therefore, Sir, they ought to be on the
same footing and no distinction should
be made at all.

THE VICE-CHAIRMAN (SHrr P. N.
Sapru): Whom would they‘correspond
in the civil line?

SHr1 B. N. DATAR: I can only speak
subject to correction—inspector or
thereabouf—

Surr BHUPESH GUPTA: Is it right,
Sir, when you are asking as to whom
they correspond, the hon. Minister
says ‘subject to correction’? It seems
he does not know it. That is the trou-
ble with such legislation. Therefore,
I suggest that the House might
adjourn for, say, five minutes for him
to collect the information.

Surr V. PRASAD RAQO: May I have
some clarification from the hon. Minis-
ter, Sir? How many persons does a
lance-naik command, and what are his
responsibilities?

Surt B. N. DATAR: His responsi-
bilities are of a fairly high order.
(Interruption.) Well, I am not here
for being cross-examined by you.

Surt BHUPESH GUPTA: Sir, I take
exception to what he says. There is
no question of cross-examination.
We are passing a measure, and there-
fore we would like to know who they
are whom you are giving such wide
powers.
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Sur1 B. N. DATAR: Sir, they are
very responsible people. They are
fairly responsible people and there-
fore they have to be invested with
these powers.

Surt H. N. KUNZRU: The fact is a
warrant officer is an officer of a fairly
good status; but a non-commissioned
officer cannot be said to be a responsi-
ble officer.

Surr B. N. DATAR: I do not accept
this interpretation of Dr. Kunzru,
that a non-commissioned officer is not
a responsible officer.

Surt H. N. KUNZRU: He is in
charge of a few soldiers, but he can-
not be said to be an officer of a high
status.

Surr B. N, DATAR: I am surprised
at Dr. Xunzru. He first stated that
this officer is not a responsible officer,
and when I objected, he says he is
not an officer of a high status.

Surr H. N. KUNZRU: These were
the words that the hon. Minister him-
self had wused. 1 repeated them.
When he objected to the word “res-
ponsible” I corrected myself and I
repeated the words that he himself
had used; but still he objects to it.

Sur1 B. N. DATAR: I have said that
they are all responsible officers.

Tuae VICE-CHAIRMAN (Sur1 P. N.
Sapru): The question is:

7. “That at page 2, lines 4-5, the
words ‘warrant officer, non-commis-
sioned ‘officer or any other person
of equivalent rank’ be deleted.”

The motion was negatived.

Tue VICE-CHAIRMAN (Ssr1 P. N.
Sapru): The question is:

8. “That at page 2, lines 9-10, the
words ‘even to the causing of death’
be deleted.”

The motion was negatived.

Tue VICE-CHAIRMAN (Susr P. N.
SaprU): The question is:
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9. “That at page 2, line 13, after
the word ‘persons’ the words
‘engaged in violent activities or
preparing for such activities’ be
inserted.”
The motion was negatived.

THE VICE-CHAIRMAN (SHRI P. N
SaprU): The question is:

“That clause 4 stand part of the
Bill.”

The motion was .

Clause 4 was added to the Bill.
Clause 5 was added to the Bill

Clause 6.—Protection to persons acte
ing under Act

THe VICE-CHAIRMAN (Surz P.
N. Sapru): There are two amend-
ments proposed to this clause.

Surt BHUPESH GUPTA:
move:

10 “That at page 2, lines 37-38,
for the words ‘No prosecution, suit
or other legal proceeding shall be
instituted, except with the previous
sanction of Central Government’ the
words ‘Prosecution, suit or legal
proceeding may be instituted with
previous notice in writing to the
Central Government’ be substi-
tuted.”

11. “That at page 2, the existing
clause 6 be renumbered as sub-
clause (1) of clause 6 and after
the clause as so re-numbered, the
following be inserted, namely:—

‘(2) Any person against whom
any such prosecution, suit or legal
proceeding has been instituted
involving allegations of excessive
use of force or gross abuse of

powers or gross misconduct shall
be withdrawn from the operations
in the disturbed area during the
pendency of such proceedings’.”

(Amendment Nos. 10 and 11 also
stood in the names of Dr. R. B. Gour
and Shri V. Prasad Rao)

Tue VICE-CHAIRMAN: (SHr1 P
N. Sarru): Clause 6 and the amend-
ments are now for discussion,

Sir, I
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Surt BHUPESH GUPTA: Sir, these
amendments relate to proceedings. In
this Bill itself, it is provided that in
certain cases proceedings may be
started with the previous sanction of
the  Government. The general
tendency of the Bill is not to allow
legal proceedings or legal action being
taken. But then for some reason or
the other, the Government has
thought it fit to provide that in cer-
tain contingencies prosecutions or
legal proceedings can be started, pro-
vided the previous sanction of the
Central Government  has been
obtained. Therefore, even according
to that—I make it clear because this
has a bearing on the argument that
I have to offer—even according to the
Government, the idea of prosecution,
proceedings etc. is not completely
ruled out. And so what I would say
would not be something diametrically
and drastically opposed to the position
the Government has taken. I hope I
am quite clear.

Now, the hon. Minister has just now
given us an idea of responsible people.

Certainly, every man in his own
sphere is responsible. A non-
commissioned officer in his sphere,

within his limits, is undoubtedly res-
ponsible. But we have some other
type of responsibility in mind when
we are giving such powers. The hon.
Minister knows when he was a
Deputy Minister that he was responsi-
ble, and certain powers were given to
him. Today he has become a Minis-
ter of State and is given a little more
power. That does not mean that he is
responsible today and was not res-
ponsible before. And when he
becomes something else, when he
climbs up the ladder and he is given
some more power, it does not mean
that he is an irresponsible person to-
day. That is not the point. There
must be a relation between the
powers that we are giving and the
rank to which those powers are being
given. That is the point. There is
no use trying to wax eloquent and
make a demagogic appeal that they
are also responsible people. I know

how you treat them. I know how
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these non-commissioned officers are
treated there in the various barracks of
the army. We are aware of these
things. I wish that kind of an attitude
or acknowledgement of their qualities
were there when you deal with ihem
in their barrack lines, that they were
treated as proper human beings. Just
now, for convenience sake, we are
told that they are responsible for
being given such sweeping, unlimited
and extraordinary powers. This is
the way they are dealing with public
matters. Whatever is convenient you
use, no principle, no scruple, no rules,
nothing of the kind. I have decided
and I shall use whatever argument I
like. That seems to be their line.
Strange way of behaving on the part
of the Government.

1~Y
Anyway, since this has been done
and power is given, since we have
passed this particular provision, what
shall we do now? I do not make any
reflection on non-commissioned offi-
cers. Let me make that perfectly
clear. But I do not like, if I may say
so, so much power to be given to peo-
ple who have not been properly
perhaps trained, and who would not
have that mental and other qualities
to exercise for comprehending, for
measuring and assessing a situation
and the implications of their actions
and then decide upon a course of
action. This is my objection and that
is why our friend over there opposed
it in that form. But then a lecture
was delivered about responsibility
and irresponsibility. All that I could
understand from the lecture was that
the lecturer was not behaving in a
very responsible manner in this
matter.

Since you have already provided
for judicial proceedings, don't be
afraid of our amendment. It only
says that proceedings may be instituted
with prior notice to the Govern-
ment in writing. Therefore, Govern-
ment will be informed of the intention
to launch proceedings. This power to
launch proceedings we have given to be
exercised at the discretion of the
aggrieved porty or person. He can
decide whether io launch proceedings
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or not. I have not said that proceed-
ings shall be iaunched. Obviously
you cannot bind people. It should be
open to any person to launch proceed-
mgs by giving prior notice to Govern-
ment. As I said earlier, Government
does not itself think that all proceed-
ings are to be ruled out in all cases.
It has recognised a contingency where
there may be need for such proceed-
ings, I only seek to make it
consistent and logical and so I pro-
vide for proceedings whenever a
party feels aggrieved. He can go to
a court of law by writing to the Gov-
ernment that he is going to the court
of law. Why do 1 say this? I say
this because the action should Dbe
liable to testing in a court of law. You
have not placed any restra:nt on the
authority or on the power you have
given to the military. At least, let
our courts have some power and if
things are brought to their notice
they can go into them and see
whether the law has been properly
administered. The court w.ll not go
outside the bounds of this measure.

I am foreseeing a situation when
the court wili examine whether the
powers under this enactment have
been properly used and have not been
abused. That remedy should be given.
Now, Sir, who are likely to go to a
court of law? Surely, Mr. Phizo and
his combatant bands are not going
to come to the Supreme Court. It is
ebvious he will not come. He and
his followers have taken a decision
to settle matters themselves. We do
not approve of it but we do not envi-
sage a situation when Mr. Phizo will
be filing a petition or a writ in the
High Court of Assam or in the Sup-
reme Court of India. We do not
envisage such a situation at all
Neither are his friends who are align-
ed with him in his activities or who
are underground are likely to file such
petitions. The question will arise
only in respect of the other citizens
against whom the power may have
been improperly used, the inhabi-
tants of the locality. I can easily
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visualise the situation that once the
miitary is invested with so much of
arb.trary power, it will use it arbitra-
rily and, on many occasions without
respect for the rights and privileges
of the people. We want to give such
people, our people, some opportunity
of redress. The Constitution provides
for the guarantee of fundamental
rights but where will the fundamental
rights exist once the military is in a
position to take whatever action it
likes to search a house, apprehend
any one without warrant and shoot at
sight even to the ©point of
causing death? In such circum-
stances, the fundamental rights
of the people become null
and void. If you think any such situa-
tion has arisen, then face the court of
law. Let the common people, the ag-
grieved people, go to the court of law,
challenge your conduct. You should
face up to the challange and answer
the charges that may be made against
you. Why should the Government be
afraid of it? If Government have got
a clean heart, then they should not be
afraid. Some hon. Members made an
appeal to me. I do not know why
they were appealing to me. They
should be addressed to other quarters,
The hon. Minister would not see the
need for it and all the time we were
suggesting this thing, he said that
there was no need for it at all. I say
that the process of law should not be
completely given go-by. After all,
it is you who talk particularly and em-
phasise about the rule of law sometimes
although you never practise it. What
will happen to the rule of law? Where
are we going? Suppose an area is
declared as a disturbed area, does the
rule of law exist in that area? In
what form does it exist? It does not
exist at all. It is military law, semi-
martial law that comes into operation.
Courts are out of the picture and
fundamental rights become a distant
echo for the people in that locality.
They have no remedy except to write
to the Government to seek its consent.
We know that the consent will be
denied to launch proceedings and our
executive becomes order of the day.

1464



1465 Armed Forces (Assam [ 28 AUGUST 1958 ] Special Powers Bill, 1466

& Manipur)

Surt AKBAR ALI KHAN: It is very
satisfactory, Sir, my learned friend
addressing this House on the rule of
law.

Surt SHEEL BHADRA YAJEE: 1t is
not a public meeting.

Surt BHUPESH GUPTA: I pity the
hon. Member’s experience because he
comes from an area where the rule of
law never existed.

SR V. PRASAD RAO: That is natu-
ral. He comes from a place where
there was no rule of law for years.

Sart BHUPESH GUPTA: When we
have to have the interpretation of the
Razakar law, I shall yield much more
readily than I have done in this case,
because I think he can give a better
interpretation. )

Now, Sir, where is the rule of law?
Tell me. Has it occurred to you that in
a disturbed area there would not be
even a semblance of the rule of law?
You say that it is not a military situa-
tion; you say that it is not a war situa-
tion and you say that it is a law and
order, your law and your order, situa-
tion. If it is an internal law and order
situation, then the rule of law should
have some place. They are not even
accenting the suggestion that the thing
should be placed before Parliament.
They will not accept it. You talk about
the rule of law and if it had been any
other place. such talk would be regar-
ded as hymocrisy but when the hon.
Minister indulges in such talks it
becomes something else perhaps. In
another place, when a common man of
common clay indulges in such talks.
it is called hypocrisy. We cannot call
any of us hyprocrite here.

Now, the rule of law completely
disappears. It is accepted that Parlia-
ment will be in the picture because
thev are responsible to the Parliament.
Well, we have had a number of
measures which provided that papers
should be laid on the Table of the
House, rules and regulations shall be

[
|
|
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placed on the Table of the House.
Why do you then, since you are res-
ponsible to Parliament, have a provi-
sion for laying papers and rules
before the Parliament or on the Table
of the House? <You say that now
because this argument is convenient
and you use it. I have never seen or
known such ready business, such play-
ing at of arguments that the Govern-
ment has indulged in in this matter.
It is clear, therefore, Sir, that they
are envisaging a situation when they
deliberately want to rule out the rule
of law. Let there be no mistake about
it. We cannot countenance such a
situation without any protest. We
would not like such a situation to arise,
We would at least like some
protection to be given in this measure
itself and therefore it is that we say
that our amendment should be
accepted.

The last amendment reads thus:

“Any person against whom any
such prosecution, suit or legal pro-
ceeding has been instituted involv-
ing allegations of excessive use of
force or gross abuse of powers or
gross misconduct shall be withdrawn
from the operations in the disturbed
area during the pendency of such
proceedings”.

I would request the hon. Minister
to follow this. Suppose, under this
measure, a case has been started
against an officer with the allegations
that he had exceeded his authority or
used excessive force or abused his
powers or is guilty of gross misconduct.
In such cases, is it right to allow this
officer to continue? It will not be
right. You will ask, “Where will we
find the men?” Take him away from
the area. You can have replacements.
He has to answer certain charges.
Find somebndy else who can go there.
That will be a good thing. The very
fact that there is a provision of this
kind s enougsh to have a sobering
effect on the officers concerned: they
will behave proverlv and will trv to
see that thev do not exceed their autho-
rity. Why should you not do it? Of

/
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course, we do not do such things. I ‘

know that if ministerial officers in the
Government, ministeria] employees in
the administration, are suspected of
some trade-union activities, they are
summarily suspended, dismissed, dis-
charged, charge-sheeted, victimised
and persecuted. When it comes to big
people and officers, the people who are
entrusted with arbitrary powers to ride
roughshod over the liberties of the
people, whenever they exceed their
authority, go beyond the scope of their
powers, they are not called to book.
On the contrary, sometimes they are

given promotions. We have got the

example here in the Central adminis-
tration. We brought certain serious
allegations about the conduct of a
Union Secretary but nothing is being
done. He has not been compulsorily
retired. No action has been taken. I
believe, Sir, the same thing will be
done here. The officers guilty of
excesses will be allowed to continue
their operations there and this will
have a demoralising effect. This will
lead to further excesses; this w'll lead
to abuses and this will complicate the
situation, aggravate the problems and
the Government will then come and
seek to 1ustlﬁy the conduct of such
officers. We do not like such things.
There are enough officers. You can
always find replacements. If some
people go wrong, if all people are go-
ing wrong, exceeding their authority
and behaving in such a manner that
the loca]l residents there bring up
charges against them. we should pre-
sume that something is vitally wrong:
Governor or no Governor, something
is vitallv wrong and if vou cannot gain
the confidence of the local people, it
presupposes that vou are doing some-
thing fundamentally and basically
wrong. violating the authority of the
law and abusing vour powers. Only
those peovle are likely tq go to the
court of law who are resnofible. peace-
ful residents of the locality, who may
feel aggrieved bv the excesses and the
abuses of authority. If these peonle
begin to go to the court of law, it will
mean that you are applying the mea-
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sure not against the hostile elements,
not against those people who have
taken to arms but against the common
people there, the peaceful inhabitants
of the locality, in the name of aiding
the civil authority, for the sake of law
and order. 1 think it would be utterly
wrong. Mr. Vice-Chairman, you are a
lawyer; you have been a Judge for
many years; you have good grasp of
jurisprudence and you know the rule
of law.

(Interruptions.)

Your rule of law is not the same
thing. You will not understand these
things because the rule of law is be-
yond your gaze. I know that.

The rule of law is one which must
not be prostituted for an expediency,
and I understand here, quite clearly,
that the rule of law is being prostitu-
ted by this Government for the exigen-
cies of a situation which he cannot
meet politically. That is my charge
against the Government.

(Interruptions.)

I do not know why the gentleman
from Bihar is getting up.

Sir, that is my contention. I am
horrified by the cavalier manner in
which the Minister of State in the
Ministry of Home Affairs is trying to
get this measure passed. All sugges-
tions and all amendments from this
side of the House have been given the
go-by, those given even by liberal
people like Pandit Kunzru could not
be found to be acceptable to them.
Even your advocacy, Mr. Vice-Chair-
man, from their own benches with the
legal knowledge and experience behind
you would make no sense to them. and
when we speak of course there is
always the ideological red herring
before them in order to sidetrack the
real issue. Such is the attitude of
this Government. I therefore strongly
protest against the attitude of the Gov-
ernment in sponsoring this Bill in this
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manner without
they are doing and, moreover, without
listening to any of our suggestions.

Surr V. PRASAD RAO: Sir, the hon.
the Minister for Home Affairs 1s very
fond of talking about restraints,
deterrents and restrictions. May I ask
him a simple question? Do these
deterrents, restraints and restrictions
apply only to the people? Do you con-
sider that these officers just come from
the mouth of Brahma and they are
above the common people and there
can be no launching of cases against
them in courts? I ask him, Sir, if that
permission is to be sought from the
Government, how many times the
Government had given permission to
proceed against a military officer as
such? I do not wunderstand why a
specific provision is necessary here at
all because, under the Navy Act, under
the Army Act and under the Air Force
Act, if for anything any particular
military officer has to be proceeded
against, it is necessary that permission
has to be sought. Again am I to
understand that Government is not
satisfied with those provisions in the
Army Act, in the Navy Act and.in the
Air Force Act that they want double
insurance for their officers since even
under those Acts nobody can proceed
against an officer when he is doing
his duty? So I do not understand this
provision unless the Government
means to reassure these officers that
even if they commit excesses here is a
Government that will protect them.
Am I to understand, Sir, in this demo-
cracy, that the ordinary rights should
not be given to a citizen to proceed
even against an officer? Here the
hon. Minister might say that with the
permission of the Government any
citizen can bring up a case against an
officer for committing excesses, but
from my own experience I can say
this. I had written for permission to
proceed against a police officer for
shabbily dealing with a woman and
for three years I tried my best to get
the permission from the State Gov-
ernment, but I failed to get the per-
mission in that regard. And here even

reflecting on what |
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if excesses are committed, in the name
of so many considerations, in the

name of the morale of the army, the
discipline of the army, I do not think
Government is going to accord permis-
sion for legal proceedings against the
erring officers. Will the hon. Minister
satisfy us as to how many times
hitherto the Government had given
permission for the launching of prose-
cutions and for the filing of suits or
legal proceedings against the officers,
especially against the military officers,
officers of the navy, officers of the
army, officers of the air force, say,
against the officers of the armed forces
in general when excesses were com-
mitted by them? If he does, then I
shall be satisfied. But, Sir, the record
of the Government so far shows that
it goes out of the way to save a parti-
cular officer even knowing that a parti-
cular officer had committed excesses.
So I think, Sir, this is a very salient
provision and it should be accepted if
they do not mean to unduly go out
of the way to protect a wrongdoer.
Even if that provision is not there, as
I pointed out previously, there were
so many provisions already so that
undue harassment of these officers will
not he there.

Surrt BHUPESH GUPTA: May I ask
the hon. Minister to give an adequate
answer?

THE VICE-CHAIRMAN (SHr! P. N.
Sarru): The Prime Minister.

TaE PRIME MINISTER (SHRI Jawa-
HARLAL NEHRU): Sir, I came here and
I was fortunate enough to hear, even
apart from this, his discussing the rule
of law, which pleased me very much,
coming as it did from the hon. Member
opposite. It is a happy development
here in this Parliament that even a
Member sitting opposite, whose concep-
tion of the law is normally considered
to have nothing to do with our con-
ception of the law

Surr BHUPESH GUPTA: I have
never discussed my conception of the
law with you.
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SsRt JAWAHARLAL NEHRU:

. or the State’s conception of

the law or the Constitution’s concep-

tion of the law, has now become a con-

vert to the rule of law. That is a great

gain, and I hope that it represents a

real conversion and not merely a tem-
porary aberration.

A great deal of heat has been
engendered in this particular matter. I
have no doubt my colleague will deal
with a number of points that have
~been raised. But what is all this
about? Here we have been dealing in
the last two years or more with a
situation in the north-east which, if it
had occurred anywhere else, would, I
am sure, have been dealt with in a
very different way. Throughout (his
period our objective has been not to
rely so much on the force of the State,
on the coercive apparatus of the State,
on the armed forces, etc., but always to
realise that the people whom we are
dealing with were misled and had
taken to wrong activities under a mis-
apprehension, or whatever you might
call it. It has a long history of the
past.

I have spoken repeatedly on this
subject expressing not only my admi-
ration of the people of the north-east,
even those who were opposed to us and
who were hostile to us, always work-
ing for winning them over, to make
them integrated in mind and spirit to

* India and to what we stand for. I
doubt and I am not aware of any ins-
tance anywhere in any country where
a Government has treated with such
friendliness, with such approach to
winning over an insurrectionary group
as the Government of India did in
regard to these elements in some of the
north-eastern parts of our country,
and I can say with some confidence
now that the policy we pursued has
met with a very large measure of
success, and it has met with success
not because merely of the firmness
we showed in dealing with violence
and insurrection, which any Govern-
ment must show because, if a Govern-
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ment does not, it means a spread of
that violence and enormous misery 1o
the people who suffer from it. But
the other aspect of our policy was
always to win over fellow-citizens, to
make them feel that they were fellow-
citizens, to make them feel that they
were co-sharers in the freedom of
India and all that. Some people there
talk of independence. When I met
them some time ago I said: I quite
agree with you. You are independent;
vou ought to be independent and
you are as independent as I am, as
any one else. but independence does
not mean indulging in insurrection and
violence and all kinds of other mis-
deeds against the law.

5 p.M.

Any Government, whatever it is, hay
to deal with that situation. Now,
normally the violence of, let us say
the petty violence of, the dacoit or
somebody is dealt with by the normal
processes of the law. Where it increa-
ses and goes beyond the normal anti-
social elements and assumes some kind
of an organised form, it is sometimes
called an insurrectionary movement.
Whether it is big or small, it is ano-
ther matter. Normally, when that
happens it is dealt with very sternly
by any State. Surely, no hon. Member
here can fail to appreciate that if we
had taken the hard line which nor-
mally States take in such matters, if
we had taken measures which nor-
mally States take, hard mea-ures,
stern measures, we would have
succeeded from the point of
view of just suppressing the
insurrection much rmore quickly
but because we did not want to do
that, we functioned, firmly certainly,
but always with a certain gentleness,
always with the idea of winning them
over. That is why it took a little longer
but although it took Ilonger, that
is the course. we think, which brings
ultimately good results. And what is
more, we have, as I said, in a large
measure succeeded because the situa-.
tion in those Naga Hills and the sur-

 rounding country has improved very
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greatly and when I say improved, I am ; if I may use the word, Fascist methods,
not talking only strictly in the law and | all groups, private groups and others,

order sense but in the sense that the
people of thi ¢ areas are now co-oLu-
rating in restoring a sense of norma-
lity there in a hundred ways. But
although they are co-operating, there
are groups, small groups, misled, who,
not being able to function in this way
in those particular areas, break out
into other areas roundabout—whether
it iy Manipur or whether it is round-
about—and it is not an easy matter
when even small groups of dacoits as
in Madhya Pradesh or somewhere else
behave in that way. It is not an easy
matter to deal with them and one has
to adopt some special measures
Therefore, this particular measure
that is placed before the House for its
consideration is to deal with these out-
breaks on the fringes of that parti-
cular situation, or inside it. It is a
repetition of something that we have
been doing; it is nothing very new.
Only power is taken to deal with those
people in a particular way and I do
submit, far from being an extraordi-

nary thing, it is rather less than the
normal measures which a State takes .

on such occasions and I am quite sure
that this House therefore will approve
of this and realise that the policy of
the Government in regard to the north-~
eastern areas has been firm certainly
as it has to be. No infirm Govern-
ment can function anywhere. Where
there is violence it has to be dealt
with by Government, whatever the

reason for it may be; because other- i
wise you drift; the country drifts into.
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indulging in violence and trying to
coerce the governmental authority by
organised viclence. That is normally
called Fascism; at any rate, it is a -
method adopted by Fascism and there
is far too much of that kind of thing
happening although it may be said to
be happening for the noblest of moti-
ves. But in fact it has the most harm-
ful consequences. Therefore it is
necessary, where this occurs, to deat
with it firmly but never, I hope, in
India from the point of view of deal-
ing with an enemy. As fellow-citi-
zens we have to win them over but in
winning them over we cannot afford
to allow large numbers of people to be
terrorised over by small armed bands.
And that is the whole purpose of this ,
and I do not wunderstand why hon.
Members opposite should speak in such
strong terms as if something very un-
usual, something extraord-nary, was
taking place. Thank you, Sir.

Surt BHUPESH GUPTA: Sir, the
reply

THE VICE-CHAIRMAN (SHrr P. N.
SaPrU): The House stands adjourned
till 11 A.m. tomorrow. :

The House then adjourned
at five minutes past five of the
clock till eleven of the clock
on Friday, the 29th August
1958,



