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Tue MINISTER or EDUCATION
(Dr. K. L. SurimaLr): (a) and (b).
Awards will be made after the appli-
cations for scholarships are received,
the last date for which (as subse-
quently extended) expired only on
the 1st September, 1958. The scholar-
ships are in the process of being
renewed.

The award of ‘Fresh’ and ‘Renewal’
scholarships is a continuing process.

PAy ScALES OF UNIVERSITY TEACHERS
AS RECOMMENDED BY THE UNIVERSITY
GRrRANTS COMMISSION

196. Surr M. VALIULLA: Will the
Minister of Ebucatrion be pleased
to state the names of the Universities
which have not so far given effect to
the scales of pay of their teachers as
recommended by the University
Grants Commission?

Tue MINISTER or EDUCATION
(Dr. K. L. SuriMaLI): The Univer-
sities of Baroda, Kerala, Mysore,
Patna, Sri Venkateswara and Utkal.

VIOLATION OF FOOD AND EXCISE LAWS
N DEeLHI

197. Surt M. VALIULLA: Will the
Minister of FINANCE be pleased to
state:

(a) what is the number of persons
so far arrested during the year 1958
for violation of food and excise laws
in Delhi; and

(b) how many of them were con-
victed and against how many cases
are still pending?

Tur MINISTER oF REVENUE anD
CIVIL EXPENDITURE (SR B.
Gorara Reppr): (a) and (b). Infor-
mation regarding violation of food
laws is being collected.

A statement giving the information
relating to violation of excise laws is
annexed. [See Appendix XX11,
Annexure No. 55.]
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CIRCULATION OF RESERVE BANK'S
ANNUAL REPORT TO MEMBERS OF
PARLIAMENT

198. Surt M. VALIULLA: Will the
Minister of FINaNCE be pleased to
refer to page 71 of the Minutes of the
Estimates Committee for 1957-58, Vol.
I, No. 3, and state:

(a) whether the Reserve Bank’s
Annual Report which contains all the
State Budgets is circulated to Mem-
bers of Parliament; and

(b) if the answer to part (a) above
be in the negative, what steps are
being taken by Government i this
connection?

THE MINISTER or REVENUE anp
CIVIL EXPENDITURE (SHrr B.
GoraLa REDDI): (a) and (b).
It is presumed that the reference is
to the Report on Currency and
Finance published by the Reserve
Bank. A few copies of this report
are sent to Parliament Library every
year and personal copies for the use
of Members can also be obtained, free
of cost, on request from the Manager,
Reserve Bank of India, Delhi.

L.OANS AND GRANTS GIVEN TO STATES

199. Surt M. VALIULLA: Will the
Minister of FINANCE be pleased to
state :

(a) what are the loans outstanding
against each State on Ist April, 1958;
and -

(b) what were the grants given by
Government to each State in each of

the last seven years up to lst April,
1958.

Tee MINISTER or REVENUE anp
CIVIL EXPENDITURE (Serr B.
GoraLa REDDI): (a) and (b).
The information is being collected
and will be placed on the Table of the
House when ready.
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12 NooN
LEAVE OF ABSENCE TO SHRI S. P.
DAVE

Mgr. CHAIRMAN: I have 1o inform
Members that the following letter
dated the 10th September, 1958, has
Peen received from Shri Somnath P.
Dave : —

“I have not been able to attend
any of the meetings of the Rajya
Sabha in the current session and I
may not be able to do so during the
remaining part of the session.

My presence 1is necessary here
owing to the disturbed situation at
Ahmedabad. I have, therefore, to
request you to kindly secure for me
the permission from the House for
my absence up to the end of the
current session of the Rajya Sabha.”

Is it the pleasure of the House that
permission be granted to Shri Som-
nath P. Dave for remaining absent
from all meetings of the House during
the current session?

(No hon. Member dissented.)

Permission is granted.

THE TRADE AND MERCHANDISE
MARKS BILL, 1958

Tae MINISTER or COMMERCE
(SHr1 N. Kanunco): Sir, I beg to
move :

“That the Bill to provide for the
registration and better protection of
trade marks and for the prevention
of the use of fraudulent marks on
merchandise, as passed by the Lok
Sabha, be taken into consideration.”

In doing so, I beg to submit that
the Bill was introduced in the Lok
Sabha on the 28th March, 1958. The
motion for reference of the Bill to a
Joint Select Committee of both the
Houses was discussed on the 5th May

[ 17 SEP. 1958 ]
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and on the 7th. A similar motion
| was discussed in this House on the
8th May. After that the Joint Select
Committee held 13 meetings and the
Bill with minor amendments as accep-
{ ted by the Lok Sabha, is before the

House.

I would not take the time of the
House in recapitulating all the fea-
tures of the Bill, which has been
sufficiently done in the motion for
reference of the Bill to the Joint
Select Committee on the 8th May.

SHr1 V. PRASAD RAO (Andhra
Pradesh): They were not explained
because it was being referred to a
Joint Select Committee.

Surr N. KANUNGO: It was men-
tioned also. A reference to the pro-
ceedings will show that it was ex-
plained in  detail. Therefore, I do
not want to take up the time of the
House.

Mr. CHAIRMAN: Motion moved:

“That the Bill to provide for the
registration and better protection of
trade marks and for the prevention
j of the use of fraudulent marks on

merchandise, as passed by the Lok
Sabha, be taken into considera-
tion.”

The time allotted is three hours and
there is no extension.

Smrr V. PRASAD RAO: Mr. Chair-
man, I think the hon. Minister would
have done well if he had explained
to the House the changes—in fact,
the important changes—made by the
Joint Select Committee in the Bill
I think it is the duty of the Minister,
when important changes are made, to
come and explain what is the real
significance and import of those
changes.

Anyway, coming to the Bill proper,
though some important changes are
made in many respects, I think that
it needs to be improved. If the social
objective of this Bill is taken into
‘ consideration, the Government has
| not done well in not incorporating
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the social objective that had been set
forth by Parliament in practice and
bringing it into reality in this
particular Bill. Sir, it is very
necessary for us to profit from
the experience of highly in-
dustrialised and advanced coun-
tries. At the same time, we cannot
copy the methods that were evolved
by those countries. We cannot copy
the principles that were evolved in an
entirely different context and trans-
plant them here. Trade mark is a type
of industrial property. The ownership
of the trade mark—the concept of its
ownership—has developed entirely in
a different context in. England, in
America, in Australia and other coun-
tries. When the capitalist econoniy
was thought to be sacrosanct,
when it was considered that nothing
could be done against the ownership
of a particular property, these princi-
ples were evolved. Here, when we
have set before us the social objective
of establishing a socialistic pattern of
society, when we have decided to have
besides a heavy industrial sector, also
" a cottage industries sector and a small
industrial sector, it is perfectly obvious
that we cannot transplant those prineci-
ples and ideas without the necessary
modifications. If we look at the Bill,
it  will be perfectly obvious that,
though the Joint Select Committee

has amended it to some extent, as far .

as this important aspect is concerned
it has ignored the fundamental or the
basic objective. Let me illustrate my
point.

Here, as I have just now informed
the House, our social objective is to
establish a socialistic pattern of society,
But we envisage also a heavy indus-
trial sector, a cottage industries sector
and also a small industrial sector.
Accordingly, we visualise production
to take place not only in the big mills
owned either by the State or by the
big capitalist industries, but also in
cottage industries and small industries
owned by small companies or small
individuals. To achieve our social
objective, it becomes imperative for
us to defend these small scale people,
to defend the products that are pro-
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duced in the cottage and small indus-
irial sectors. If we look into the
past, if we look into their practice,.
we will see that the big monopolists
and the foreign companies always
used the power of the Government to
browbeat the small industries and
the indigenous manufacturers. It
only the example of the match indus-
try is to be taken, the world-wide
monopoly of the Swedish match indus-
try has seen to it that no local indi-
genous match industry did try to come
up till the 30s. Many attempts were
made on behalf of the local indus-
trialists to manufacture matches, but
they could not withstand the com-
petition. One of the weapons in the
hands of those big monopoly com-
panies is to use the trade mark to
browbeat these manufacturers and
harass them. This is not the only
measure to curb these big mono-
polists, these foreign monopolists. We
should see that this particular trade
mark does not become a weapon in
the hands of those big monopolists to
browbeat the small industrialists. Sir,
that devoted follower of Gandhiji and
the present member of the All India
Khadi and Village Industries Board,
Shri Satish Das Gupta, has brought
out in his brochure, which I think was
circulated to all the Members of
Parliament, as to how these big mono-
polists are endangering the very exis-
tence of small industries and that too
especially of the hand-made and cott-
age industries. So, when it comes to
that, no specific effort has been made
by the Government to see that this
particular branch of industry and the
products produced by that industry are
given due protection. When we
brought it to the notice of the Minis-
try that in order to protect these pro-
ducts of the cottage industry and the
small-scale industry some specific pro-
vision should be introduced in respect
of zonal registration, our request was
refused. It has been argued that since
the provision has already been made
for the limitation of this trade mark
to a particular territory, no necessity
exists for this zonal registration. But
if we examine this thing, Sir, we can
perfectly understand that the Regis~
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trar has got ithe power to limic the
jurisdiction of a particular registration
to a particular territory. By that the
small manufacturer does not drive any
benefit. So we suggested that some
scheme for registering these small-
scale products should be evolved and
it should be called zonal registration.
There are many manufacturers who
produce for the local area and whose
produce is consumed locally. There
are many varieties of bidis; there are
many varieties of foodstuffs which are
locally manufactured and which are
also locally consumed. Those people
are mainly interested in seeing that
their trade mark 1is registered and
limited to a particular extent. For
instance, Sir, many sorts of appaloms
are produced, snuff is produced and
so many other things are produced.
So, producers are not interested in an
all-India circulation or an all-India
market, but they are mostly interested

in their local consumption. Some
provision must be made for such
people to register their trade marks

limiting their jurisdiction to their
particular zones, and it should not be
an all-India affair. It may be that
the pappad manufacturer of Tanjor
or of any particular district may be
interested in some all-India circula-
tion, But a particular brand of bidi
manufacturer may not be interested
in having an all-India trade mark,
So if we sincerely believe that we
should encourage the cottage sector or
we should encourage the small-scale
sector, then certainly we should accept
such a scheme whereby such manu-
facturers’ interests are properly pro-
tected, i.e., by accepting zonal re-
gistration. Even at this stage I think
the hon. Minister will consider this
suggestion. I think the hon. Speaker
had suggested in the other House that
although so many amendments were
necessary, still they could not be made
there. Therefore, Sir, they should
certainly be considered here. I think
the hon. Minister will bear this thing
in mind when he is going to consider
our amendments.

Then, Sir, coming to the question of
jurisdiction of High Courts, it
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been stated that the  jurisdiction
should be extended to the High Courts.
At the same time it has not been
accepted by the Select Committee that
a Special Tribunal should be appoint-
ed for some specific purpose. But
the Ministry somehow did not think
it fit to extend this jurisdiction to
every High Court. It has limited the
jurisdiction to the High Courts of
those States where the branches of
the trade marks registry are located.
I find no cogent reason for this parti-
cular provision. In this connection,
Sir, I will read out what has been
stated in Mr. Justice N. Rajagopala
Ayyangar’s report. On page 6 it has
been stated as follows:

“I have read the report very
carefully as also the memoranda and
evidence and I have also had access
to all the reported and unreported
judgments of the High Courts ever
since the Trade Marks Act, 1940 was
passed out of the collection made
by Shri Venkateswaran. But I am
not able to discover in them any
difference of opinion on the con-
struction of the Trade Marks Act
sufficient to found an argument that
the difference should be resolved by
having a Special Tribunal.”

Sir, this thing has been accepted by
the Select Committee. At the same
time, while referring to the argument
that if different High Courts are given
jurisdiction, they might not be giving
the same interpretation, he effectively
pointed out that there was no room
for any such apprehension. He has
also stated that—

“Past history, therefore, does not
afford any justification for eliminat-
ing the High Courts from exercis-
ing their jurisdiction in the matters
of appeals from the orders of the Re-
gistrar or any rectification proceed-
ings.”

That has specifically been stated by
Shri Justice N. Rajagopala Ayyangar
while going into the whole matter
thoroughly. When we are extending
jurisdiction to four or five High Courts

has | why should we limit it to only those

’
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four or five High Courts? Why
should it not be extended to all the
14 High Courts that are there in exis-
tence? As for the present scheme, Sir,
if a particular person from Hyderabad
is affected, though there is a High
Court in Hyderabad, still he has to go
to Bombay either for filing rectification
proceedings or for any litigation that
arises out of this. So if small manu-
facturers’ case is to be taken into
consideration, if the cottage industry
is to be given some protection, we
have got to take suitable steps for
that. A small manufacturer cannot be
expected to go to any other State
because the headquarters of a parti-~
cular trade marks registry happens to
be in some different place, even
though a High Court exists nearby.
So I think no valid reason has been
advanced for not extending this juris-
diction to every High Court and limit-
ing it only to those High Courts where
the trade marks registries are located

Then, Sir, I come to another point
which has also been commented upon
by the hon. Speaker of the Lok Sabha.

That is about the use of symbols of |

political parties and the names  of
political leaders. I need not say any-
thing or dilate on the subject to show
how obnoxious it will be if the names
of our revered leaders are to be

' not practicable.

associated with the merchandise
stuffs. It will be a pretty nauseating
site if the name of Gandhiji is to be |
associated with snuff or Pandit
Jawaharlal Nehru’s name is to be |
associated with coffee powder, and
because the Communists have come
into power,
pad’s name is to be associated with

some other commodity. It is not
because these particular manufac-
turers have any particular love for

their particular ideology that they use
. these names, but because these names
have already become popular and
they want to exploit the sentiments
of the people by using these names.
So, Sir, there must be some provision
specifically made in this Bill prohibit-

Mr. EM.S. Namboodiri- |

ing the use of the names of political |
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the symbols of these recognised politi-
cal parties. I do not know why this
specific provision has not been made
in thig Bill. The hon. Minister has
agreed in principle that these things
should not be used as trade marks and
should not be callously exploited by
the unscrupulous manufacturers and
traders. But still it has not been
included here on the plea that it is
If the hon. Minister
thinks that clause 14 provides for this
particular thing, I do not think that is
so, because clause 14 specifically
states that if the name referred to
leads to the identification of a parti-
cular person, then only permission
need be obtained from him. That too,
if a person dies before 20 years, then
he can freely use it. It says:

“Where an application is made for
the registration of a trade mark
which falsely suggests a connection
with any living person, or a person
whose death took place within
twenty years prior to the date of
application for registration of the
trade mark, the Registrar may,
before he proceeds with the appli-
cation, require the applicant to
furnish him with the consent in
writing of such living person or, as
the case may be, of the legal re-
presentative of the deceased person
to the connection appearing on the
trade mark, and may refuse to
proceed with the application unless
the applicant furnishes the Regis-
trar with such consent.”

So clause 14 does not effectively
check these things. Suppose Tilak’s
name is used. Nobody in this House
likes Tilak’s name to be associated
with zarda but today in the market we
find zarda in the name of Tilak, snuff
in the name of Gandhiji, coffee
powder in the name of Panditji and
bidis in the name of E. M. S. So,
these things should be prohibited. If
they are to be prohibited, this specific
provision that the names of political
leaders should not be used should be
incorporated in clause 11 under pre-

leaders or of political parties and also | hibition.
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Regarding the symbols, it has been
argued that since the symbols of
political parties may be changing, so
it is not possible statutorily to pro-
hibit here the symbols of political
parties. 1 don’t know where is the
difficulty. The Election Commission
does recognise certain political parties
that get a certain number of votes.
So, all those symbols that are recog-
nised by the Election Commission can
specifically be prohibited to be used
as trade marks. I know a particular
film producer uses the sickle and
hammer ag his trade mark. He has
nothing to do with the sickle and
hammer or the Communist party but
m order to exploit the sentiments of
the poor people, he is using that. I
know in the pre-independent days
there were many unscrupulous manu-
facturers and traders who used the
Congress symbol because the Congress
came to be associated in the minds of
the people with the freedom move-
ment. So these unscrupulous traders
must be curbed and they must be
prohibited from using these trade
marks.

Coming to the certification marks,
here we state that any private party
could register hig certification trade
mark and the only prohibition against
him is that he himself should not use
the certification mark. So far I think

there are no applications for these
certification trade marks. Certifica-
tion trade mark means, it is a
mark that is issued by a

particular person or a company or an
institution certifying that the goods
marked by that particular mark con-
tains a particular quantity or a parti-
cular quality. Take for instance the

sanforised ‘Sanforised’ is a sort of
certificate. It states that a particular
fabric is pre-shrunk; I know the

Minister and some other friends are
shaking their heads and I don’t know
why. 1If at all a certificate should be
issued, it should be from the side of
the Government or an agency
authorised on behalf of the Govern-
ment. There is the Indian Standards
Institution that is giving a certificate
that a particular quality is having a
particular mark. So also there is
‘Agmark’. So I can’t understand
when no private institution has
developed to such an extent, when
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these certification marks could be dis-
pensed with, why Government alone
should not take this? More and more
the Government is taking upon itself

to standardise our goods to a particu-’

lar specification. Then certainly we
cannot leave it to any private party to
indulge in the certification process but
it must be either g Government agency
that should certify or some other
agency that ig authorised on behalf of
the Government but certainly a pri-
vate company should not be allowed
to use thig certification process. In
India we have not developed such ins-

titutions as the good house-keeping °

institute or some other institute which
have some meaning in U. S. A. or
in other highly developed industriali-
sed countries. There certain private

institutions, of course with the support °

of the Government, did develop to such
an extent as they can certify particu-
lar brand of things. In India no such
institution has developed beyond the
Government and Government-autho-
rised institutions. So I think the pro-
vision should be that these certifica-
tion marks should either be given by
the Government or those agencies that
are authorised by Government in this
behalf,

Another point which I want to deal
with is about the assignment of trade
marks. In the previous enactment no
trade mark, whether registered or un-
registered, could be assigned to a user
without goodwill but now here is a
provision made that a registered {rade
mark could be assigned without the
goodwill but only unregistered trade
mark should be assigned with good-
will. I do not know why such a dis-
tinction should be made. If an un-
registered trade mark could
be  assigned only with good-
will, why this distinction here that a
registered trade mark could be assign-
ed without goodwill. If it is not possi-
ble in the case of an unregistered
trade mark to be assigned without
goodwill, certainly it should be so
in the case of registered trade mark
also because a trade mark, whe-
ther it is registered or unregistered, is
essentially the same. We also did not
accept the argument of the Trade
Mark Owners’ Association that higher
penalities should be imposed for the
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infringement of registered {rade
marks. Because we recognised the
principle that a trade mark, whether
it is registered or unregistered, is
essentially the same. So, the penal-
ties and other things should be the
same. If we accept the principle,
then I don’t understand why this dis-
tinction between registered and un-
registered trade mark should be made
ag far as assignment is concerned.
Though we did not agree that any
favour should be shown as far
as punishment or any such
thing is concerned between
the registered and  unregistered
trade marks, we also did not say
that unregistered trade mark owners
could also get away with that. But

here if I read clause 87 I feel as
though the registered trade mark
owner is under a handicap. It is

stated here:

“Where the offence charged under
section 78 or section 79 is in relation
to a registered trade mark and the
accused pleads that the registration
of the trade mark is invalid, the
following  procedure shall be
followed:”

When there is an infringement pro-
ceeding against a registered trade
mark the defendant can say, for the
time being that particular registration
is not valid whereas the same argu-
ment is untenable in the case of an
unregistered trade mark. It seems
that we are putting a premium on
registration. This is not correct and
this clause must be recast so that no
injustice is done because a particular
trade mark is registered.

I shall deal at length when my
amendments are taken up but here I
only appeal to the Minister not to
stand on prestige but to accept the
reasonable amendments. It is not
only our demands, The Speaker of the
other House also has appealed to the
hon. Minister that when it comes to
this House these amendments should
be carefully considered and this Bill
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must be amended so that it could ful-
fil the social objectives which you
have proclaimed. I also hope that
these things will be seriously consider-
ed even at this late stage.

SHrRI S. C. KARAYALAR (Madras):
Mr. Chairman, I wish to make a few
general observations on this Bill
mainly with a view to getting some
clarifications from the hon., Minister
in charge of the Bill. This Bill is an
important  piece of legislation
analogous to the Patents and Designs
Acl and the principle underlying this
Bill ig that every person is entitled
to the fruits of his own labour. That
ig the principle embodied in it.

[Mgr. DEpuTy CHAIRMAN in the Chair.}

Sir, this Bill makes some general
provisions for the registration of
trade and merchandise marks. It does
not introduce any element of compul-
sion for registration. Any person
who claims to be a proprietor of a
trade mark need mnot necessarily
register the trade mark. This Bill
only makes enabling provisions for
registration of trade marks. As a
matter of fact, the main incentive for
the proprietor of a trade mark to
register it is that when an infringe-
ment of the trade mark takes place
he is entitled to certain reliefs under
the Bill. That is the main incentive.
On the other hand, any infringement
of an unregistered trade mark does
not entitle the proprietor thereof, to
any reliefs under this Bill. The pcint
I want to make is that this piece of
legislation does not provide for any
compulsory registration. It leaves
absolute freedom to persons, to pro-
prietors of trade marks to register
their trade marks or nott I am
making this point in order to draw
the attention of the hon. Minister to
the provisions contained in Chapter
IX which deals with special provisions
for textile goods. To me it appears
that the provisions contained in
Chapter IX introduce an element of
compusion. As a matter of fact, it
seems to me that the topic dealt with
in Chapter IX is out of tune with the
general scheme of this Bill. Let me
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draw the attention of the House to |
clause 74 in that Chapter which deals |
with the provisions for textile goods. |
It says: "

“Piece goods, such as are ordi-
narily sold by length or by the
piece, which have been manufac-
tured” etc. etc.

“shall not be removed for sale”.

So you will find that the topic is the
removal of the goods and not the
registration or non-registration or
infringment of trade mark or any-
thing like that.

Again, Sir, you will find in a later
place, in sub-clause (2) of this clause,
the same topic is dealt with, namely
cotton yarn, which it is said, shall
not be removed unless certain provi-
sions are complied with. Therefore,
you will find that the topic dealt with
in Chapter IX is not concerned with
trade marks, but with the movement
of goods. I am emphasising this point
to show that these provisions are not
in conformity with the general scheme
of this piece of legislation. Therefore,
I would say that this is outside the
scope of this Bill. I am, of course,
aware that provisions of this nature
are contained in the existing Mer-
chandise Act. But when the scheme
is for the consolidation of the law c¢n
the subject, I suggest that this aspect
of the matter should be seriously
considered and however good and
wholesome the provision may be, it
need not be incorporated in this parti-
cular piece of legislation. It may be
included in some other legislation.
That is the point which I want to
make with regard to this particular
chapter. So I wish to have some
clarification of this aspect of the
matter from the hon. Minister in
charge of this Bill,

Surr V. PRASAD RAO: You want
every product to be registered?

Surt S. C. KARAYALAR: That is
not the point. My point is that this
Chapter IX is out of place here and |
I want to have the rationale for the |
inclusion of this chapter in this parti- |
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cular Bill. This Bill provides for the
registration of trade and merchandise
marks. It does it in two parts, parl
A and part B. Later on, you will find
that in the course of the Bill, this dis-
tinction is done away with. In sub:
clause 9(6) you find it stated:

“Subject to the other provisions
of this section, a trade mark in
respect of any goods—

(a) registered in Part A of the
register may be registered in
Part B of the register; and

(b) registered in Part B of the

register may be registered in
Part A of the register;”
When this distinction is thus done

away with, why should you have this
distinction kept up in this Bill? That
is a matter for clarification from the
hon, Minister.

Next I would like to refer to clause
12 sub-clause (3) wherein it is stated:

“In case of honest concurrent use
or of other special circumstances
which, in the opinion of the Regis-
trar, make it proper so to do, he
may permit the registration by more
than one proprietor of trade marks
which are identical or nearly resem-
ble each other (whether any such
trade mark is already registered or
not) in respect of the same goods or
description of goods, subject to such
conditions and limitations, if any,
as the Registrar may think fit to
impose.”

But if identical trade marks are
registered in the names of different
persons, then it may lead to confusion.
I do not understand what is the
object of this kind of a registration
of identical trade marks in the names
of different persons. I should like to
have a clarification. This provision
seems to be really in conflict with the
essential object of this Bill.

Next I would refer to clause 38
which deals with the assignability and
transmissibility of unregistered trade
marks. As a matter of fact, I cannot
understand why this Bill which
primarily deals with the registration
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of trade marks should recognise un-
registered trade marks and go further
and recognise their assignability or
transmissibility.

SHrI V. PRASAD RAO: It deals
with trade marks—both registered and
unregistered trade marks.

Suri S. C. KARAYALAR: 1t is true.
As a matter of fact it is not supposed
to recogmse any unregistered trade
mark. Why should this Bill which
deals with the registration of trade
marks recognise unregistered trade
marks? That is the point on which
I want to have some clarification.

With these remarks, I support the
motion for consideration of the Bill.

Surr ROHIT M. DAVE (Bombay):
Like the hon. Member who spoke
just now, my participation in this
debate is also, more or less, with a
view to gefting some clarification on
some points. But before I come to
those points, I would like to empha-
sise the fact that as I understand it,
the purpose of this Bill is to encourage
small people who have get certain
creative ability, some incentive power
and some drive, to see that they are
assured, if they so desire, of the fruits
of their inventiveness.

Surr V. PRASAD RAOQO: That comes
under patents. i

SHrr ROHIT M. DAVE: I am com-
ing to that. It is also necessary with
reference to dealing in certain goods,
goods which have got a certain value
and a certain prestige in the commu-
nity, to see if, out of their own drive
and initiative if they have popularised
a particular product in the commuuni-
ty, that it should be possible for them
to take advantage of that drive, again
if they so desire, and therefore regis-
tration is not made compulsory but is
optional.

!
|
|
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Now, Sir, my friend, the hon. Shri
Prasad Rao, started very well by
saying that this being the general case
and this being the general purpose
of thig Bill, it is desirable that even
zonal registration should be permit-
ted so that it may be possible for very
small dealers and very small shop-
keepers to see that they are also get-
ting the advantage of their drive in
their small locality, and therefore he
made out, to my mind a very good
case for registration on the zonal level.
Later on however he tried to argue
that registration should not give any
benefit to the person who wants to
register a particular thing and for the
purpose of penalty, etc. there should
be no distinction between a registered
trade mark and an unregistered trade
mark.

SHrI V. PRASAD RAQO: That is in a
different context.

Srrt ROHIT M. DAVE: May be, but
I am afraid I have not been able to
appreciate that part of his argument
because if even zonal registration is
desirable it means that registration
should give certain rights and certain
protection to the people as against
those who may not choose to register
their own trade marks. It is there-
fore necessary that trade marks should
be registered and people should be
encouraged to register them so that
there may be certain protection given
to their drive, initiative and enter-
prise. It is because of this, Sir, that
I also support his argument, that there
should not be any fraud on the public,
or the public should not be misled into
using certain symbols which are popu-
lar in other contexts so that a parti-
cular product may be used merely
because it has associated with it at
particular symbol either that of a
person or that of a party. It is neces-
sary that the goods should stand on
their own legs, and the consumer
should be induced to use those goods
merely because they are popular, have
been made popular by enterprising
people and people have begung to
associate certain qualities with refe-
rence to those goods. This being the
main purpose of this Bill it is very
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desirable that there should not be
any attempts to mislead the public by
using symbols which might have great
significance 1n other respects but
might have no significance in this
particular respect at all.

With these general remarks, Sir, 1
want some clarification. The first
clarification that I would like to have
is with reference to clause 7 which
deals with Part A and Part B of the
register. 1 have not been able to
understand why this complication has
been introduced like Part A and B
of the register at all. In clause 9
certain requirements are given for
the inclusion of particular trade
marks in Part A and for inclusion of
certain other trade marks in Part B,
and there is some distinction made
between distinguishable goods and
distinctive goods. I understand that
these two trade marks or these two
goods therefore have got a certain
distinctive character of their own,

whether the goods are distinctive or
* whether they are distinguishable, and
therefore Part A and Part B might
" be considered to be necessary. But
looking to the fact, as far as I could
see, that in the general Act there is
no distinction with regard to certain
rights and privileges of the trade
marks that are registered in Part A
or the trade markg that are registered
in Part B, why should there be this
type of academic distinction, which
should be included in this particular
Bill, which serves no purpose and
which might lead to unnecessary pro-
cedural difficulties as to whether it
should be entered in Part A or in
Part B, and people might unneces-
sarily find it hard to get it registered
in the quickest possible time? I do
not see the relevance of the distinc-
tion between the goods that could go
in Part A and the goods that could go
in Part B as far as this Bill is con-
cerned. Secondly, Sir, in clause 50
we are told: “Notwithstanding any-
thing contained in any law for the
time being in force or in any contract
or agreement, every registration made
before the commencement of this Act
of a registered user shall cease to
have effect after the expiration of

[ 17 SEP. 1958 ]
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three years from such commence-
ment.” What exactly is the need for
this clause and why after three years
that particular registration will cease
to operate is also a problem which I
have not been able to understand. If
after three years that particular regis-
tration of a user is to cease to operate
and if a fresh registration will become
necessary for that, what are the
considerations that the Government
has in mind in order to determine
whether that user will be registered
again or not, whether it will be the
consideration of, say, foreign ex-
change availability, and if a particular
user wants to use a particular foreign
trade mark and if there is no foreign
exchange available, then he will not
be allowed to make that use; is it the
idea that thereby a certain import
restriction, as far as trade marks are
concerned, is sought to be imposed
with the help of this clause 50, or
whether the idea is to see that certain
conditions are fulfilled before . the
user is permitted and, if so, what are
those conditions? That point also
needs some clarification,

Lastly, Sir, I would like to draw
the attention of the hon. Minister to
clause 3 of the Bill which deals with
the jurisdiction of the High Court.
There are detfailed provisions for the
various trade marks registered under
this Bill or under other Acts, but
there seems to be no provision as far
as change of the principal place of
business ig concerned, from one part
to another. What exactly will be the
jurisdiction of the High Court in case
there is changeover of the principal
place of business? It is true, Sir, that
big users of trade marks will not be
generally changing their principal
place of business because they have
established themselves all over the
country and might have a particular
principal place of business. But it is
very likely that small users of trade
marks or owners of trade marks
might suddenly find that their parti-
cular article is used more in some
other locality, or can be more profit-
ably used in some other localities, and
therefore @ he might transfer his
principal place of business from, say,
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part A to part B of the country. In
that case it would be very difficult
for that man to have the particular
jurisdiction of the High Court at his
original place of business if he has
already gone over to some other area.
And I would beg of the Minister to
consider whether it is possible to give
a sort of concurrent jurisdiction for a
limited period in case the principal
place of business ig changed from one
part to another part of the country.
Thank you, Sir,

Surt P. T. LEUVA (Bombay): Mr.
Deputy Chairman, before I come to
the provisiong of the Bill as such, I
would make some general observa-
tions regarding the trade mark law.
Those persons who might have gone
through the provisions of the Bill
might have found themselves
bewildered because the law relating
to trade mark is a very technical
subject and generally speaking techni-
cal subjects are dry and dull but
those persons who are initiated in it
will find the subject very interesting.
Now, the first question that we have
to consider is this.

Surr N. M. LINGAM (Madras):
which category do you belong?

To

Surr P. T. LEUVA: Till some time

back I belonged to the category of
uninitiated.

Sir, the necessity for the trade
mark law arose because of industria-
lisation and expansion of trade and
commerce. This law is not only
meant for the protection of the rights
of the trade mark owners but it is
also for the protection of the consum-
ing public because when a particular
article or goods is circulated in the
market or offered for sale if any
mark is attached to that goods
or article, the consuming public
proceed on the presumption that
because it is the manufacture of a parti-
cular person it will come to certain
standard of quality and thereby the
circulation of that article
creases. In order that the consuming

also in- |
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public may not be defrauded intq
purchasing something which they
never desired to purchase, it was

found necessary that with the expan-
sion of trade and industry some law
must be enacted which will protect
both the interests of the consuming
public as well as of the proprietor.
Now, why is the proprietor asking for
protection? It is for the simple reason
that in order to make his goods popu-
lar, not only he maintains certain
standards of quality but he also incurs
certain expenditure on advertisements
ete. and therefore, he is also entitled
to the protection of the law. It was
on these grounds that the trade mark
law was established in several coun-
tries. In our country also laws relat-
ing to trade mark have been in exis-
tence but they are scattered in several
statutes. Omne statute was the Trade
Marks Act; another was the Indian
Merchandise Marks Act and there
were some provisions relating to coun-
terfeit of trade marks in the Indian
Penal Code. The Government con-
sidered that the time was now ripe for

all the laws relating to trade mark to
be brought under one statute. The
law is of such importance that the
Government in order to have a caretul
and mature consideration of the sub-

ject appointed a committee. That
Committee was known as the Trade
Marks Enquiry Committee. The Com-

mitiee made a report and fortunately
or unfortunately the members of the
Committee were divided in their
opinion. One of the members of the
Committee gave his opinion on three
major issues which was diametrically
in opposite direction to what the other
members had said. As a result of it,
the Government again appointed Mr.
Justice Rajagopala Iyengar to review
the law relating to trade marks.
After that the present Bill was formu-
lated and it was referred to a Joint
Committee of both Houses of Parlia-
ment. Sir, even my friend, Mr. V.
Prasad Rao, has admitted not only on
the floor of the House but also in his
note of dissent, which really speaking
is not a note of dissent, that the Bill
has emerged from the Select Commit-
tee in an improved form. In the
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Select Committee very careful con-
sideration was given to each and every
item; we went through it line by line,
word by word, and scrutinised it care-
fully and with our limited ability we
tried to improve the provisions of the
Bill

Now, I would refer f{o the three
major issues which were before the
Enquiry Committee. The first issue
was regarding the appointment of a
special tribunal for the purpose of
administering this particular law relat-
ing to trade marks.

SuHrr V. PRASAD RAO: That is not
an issue at all.

Surr P. T. LEUVA: If my hon. friend
has some patience, I will come to the
issues on which he differs. Now, Sir,
the Trade Marks Enquiry Committee
considered the question regarding this
special tribunal. It was represented to
them that the law being very techni-
cal and complicated in nature it was
necessary that a special tribunal
should be appointed for the purpose of
administering this branch of the law.
The majority view in the Committee
was that a special tribunal was neces-
sary but the dissenting member gave
an opinion which was diametrically
opposite to the view held by the
majority. Subsequently, Mr. Justice
Rajagopala Iyengar considered this
question and he also came to the con-
clusion that it was not necessary to
have a special tribunal. Now, in order
to understand this argument it is
necessary for us to know why people
wanted a special tribunal. Of course,
the points raised in the Committee
have been completely answered by
Mr. Justice Rajagopala Iyengar but I
would state one or two points which

persuaded Mr. Justice Rajagopala
Iyengar to give an opinion against
having a special tribunal. One argu-

ment was that this law being com-
plicated, you require a body of judges
who are conversant with the trade
mark law and there must be a com-
petent bar well versed in this branch
of law. Sir, there are many laws in
this country which are more com-
plicated in nature than this trade
mark law.

‘64 RSD—4.
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Another argument wag that there
must be uniformity in the decisions,
and if there is a special tribunal there
would be a certain amount of uni-
formity in the decisions regarding
interpretation of this statute, Sir, this
betrays a colossal ignorance regarding
the working of the human mind.
A person who might be holding one
view on a subject may on mature con-
sideration change his own view. A
High Court may change its decision 1f
fuller facts are brought to its notice
or if facts which had escaped con-
sideration earlier are brought to its
notice but normally speaking in inter-
preting statutes the judges come to a
decision which is more or less accept-
ed by the courts and there is not much
dissent about it. There are judgments
of different High Courts which agree
on many points but there are judg-
ments also of the same High Court
which might be conflicting. Merely
because there is a special tribunal it
cannot be said with certainty  that
uniformity of decisions can be main-
tained. On this and on other grounds
also, Mr. Justice Rajagopala Iyengar
came to the conclusion that a special
tribunal was not necessary.

Now, I will come to the issue about
which my hon. friend, Mr, Prasad

Rao
Mr. DEPUTY CHAIRMAN: You can
continue after lunch. The House

stands adjourned till 2-30.

The House then adjourned
for lunch at one of the clock.

The House reassembled after lunch
at half past two of the clock. Mr.
DepuTy CHAIRMAN in the Chair.

Surr P. T. LEUVA: Mr. Deputy
Chairman, I will pick up the thread
where I left before we adjourned for
lunch. I was dealing with the question
regarding the special tribunal. The
constitution of special tribunal repre-
sents one viewpoint, while the
other viewpoini is represenied by the
amendment presented by Mr, Prasad
Rao. The effect of acceptance of his
amendment will be that all the High
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Courts in the country will have
jurisdiction to decide questions arising
under the trade mark law. At one
puini the idea was thal ihe adminisira-
tion and interpretation of this statute
should ke confined to one gpecial tri-
bunal; and the other viewpoint is that
all the High Courts in the country
should have jurisdiction to decide this
question. In the Select Committee we
have tried {o meet both the points
half-way. Without going to the other
extreme of establishing special tribu-
nal as well as giving jurisdiction to all
the High Courts, we have conceded this
point that let there be a limited num-
ber of High Courts which will decide
questions arising under the Bill. Now,
there are valid reasons for domng this.
You will see that the volume of work
arising under the trade mark law is
noi so rauch that you can have the
luxury of appointing zonal branches
everywhere in the country. In the
initial stages it is necessary that a
limited number of offices will have to
be established. Now, either you can
take the location of the branch regis-
try as the criterion for deciding the
question of jurisdiction of the court
which can review the decisions of the
Registrar or the tribunal arising under
the Bill. If the amendment which has
been moved by Mr. Prasad Rao is
accepted, it means that wherever the
principal place of business is situated
that High Court will have jurisdiction
to decide questions arising under the
Bill. That, in effect, means that every
High Court will have jurisdiction and
that is the very thing that we did not
want to do.

Now, another question which he
raised wags regarding the convenience
of the parties. Now, Sir, appellate
courts are necessarily bound to be
few in number. There would be cases
always arising where some party
would be inconvenienced, because the
ccurt is situated at a great distance.
Where the country is so vast, such
contingencies gre iikely to arise. Mere-
ly because a few persons would he
inconvenienced will not be a ground
for giving jurisdiction to each and
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every High Court. We have struck a
via media and I think it is fair and
reasonable that the proposal contain-
2d in the Bill, as reported by the Joint
Committee, is a fair measure and at
least we must give a trial to the mea-
sure as it has emerged from the Select
Committee. As the work of the de-
pariment expands, it is very likely
that Government will have to estab-
lish zonal branches in each and every
State. I, therefore, do not feel that
there is any advantage to be gained
by accepting the suggestion made by
Mr. Prasad Rao.

Now, there is another guestion
which was raised by Mr TJchit Dave.
He said that whenever a person
changes his principal place of business,
he must have also the right to change
his branch of registry. In effect this
means that a person after making an
application or even after registration
in the principal place of business, will
have the right to change the forum.
He will have the right to get his issue
agitated in whichever court he
chooses. Now, this goes against the
fundamental pinciples of jurispru-
dence. No party should be allowed
to choose his own forum at his own
sweet will. Suppose a person has got
his principal place of Dbusiness in
Bombay. He gets his trade mark
registered. After some time he de-
cides that he should locate his prin-
cipal place of business in Calcutta. If
that suggestion is accepted, then the
Calcutta High Court will have jurisdic-
tion subsequently to decide questions
arising under the Bill. Now, this
means that every party will have the
right to choose nd alter his own
forum at his own sweet will. This will
not be practicable. It would add to
the inconvenience of everybody, not
only the party itself. There might be
severg] reasons for which a person
might like to alter his own forum and
I think we cannot give legislative
sanction to such a proposal which will
give and vest rights in a private per-
son to change his own forum.

Suri ROHIT M. DAVE: He is not
given an indefinite right. He chooses
one out of two.
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Surr P, T. LEUVA: At the moment .

there are only two offices of the Trade
HMarks Registry, but it is envisaged
that as time proceeds there would be
a number of branch offices in the coun-
try. The country would be divided
into various zones. Today the prin-
ciple as laid dewn in the Bill is that
a person should get his trade mark
registered at the zonal office in which
his principal place of business is situ-
ated. The subsequent result will
follow that the High Court which has
got territorial jurisdiction over the
place where his principal place of
business is situated will have jurisdic-~
tion to decide questions arising under
the Bill. It is envisaged, no doubt,
-that in course of time there would be
at least five or six branch offices
spread all over the country. At the
moment people are suffering from
great inconvenience because there are
only two branch offices and there is
conflict as to which High Court has
jurisdiction to decide questicns arising
under the present Act. Now, the
balance of advantage lies in favour
of accepting the scheme in the Bill
as it has emerged from the  Select
Committee, because the fundamental
point that we have decided is this that
the location of the branch must be
the criterion for deciding upon the
forum and not the sweet will of the
person who is a registered trade mark
owner.

Now, Sir, I will come to the question
regarding registered trade marks and
unregistered trade marks, hbecause
there appears to be some misunder-
standing regarding the scope of both
these concepts. As you know, regis-
tered trade mark is a later growth.
It was preceded by unregistered trade
marks. A trade mark comes into
vogue because a person who is putting
his goods on the market is using a
particular mark in order to distinguish
Lis goods from the goods manufactur-
ed by others. As the reputation is
established in the market, the consum-
ing public purchases goods on the
assumption that a particular person is
the manufacturer of that article. Now,
there are unscrupulous persons in the
world who would like to take advan-
tage of somebody else’s repulation.

{

|
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The passing off action came into
existence, that is a person tries io sell
his goods under the pretext of passing
his own goods as belonging to or
as manufactured by somebody else,
Now, this passing off action is really
speaking what we might call an action
in fraud. But as time progressed, it
was found necessary that it would be
much better if we could devise some
means whereby a person can get better
protection against such unscrupulous
persons, so that he might avoid the
necessity of leading evidence every
now and then that his goods have
acquired a particular reputation, that
his goods are associated with a parti-
cular trade mark and so on, and for
that reason only the Trade Marks Act
came into existence,

'

Naturally, Sir, the rights and
remedies of a registered trade mark
owner and the rights and remedies
available to an unregistered trade
mark owner are bound to be different,
because a registered trade mark
owner goes through the procedure of
establishing before the proper autho-
rities the distinctiveness of his own
trade mark. He establishes that fact
before the proper forum and he gets
registration. Now this fact of regis-
tration itself absolves him from the
necessity of leading evidence every
now and then when there ig a breach
of his trade mark. But the unregis-
tered trade mark does not depend for
its walidity upon registration, bul the
owner of that trade mark relies solely
on usage and the reputation establish-
ed as a result of such usage. There-
fore, an unregistered trade mark is
bound to have lesser rights than a
registered trade mark. I therefore
submit, Sir. that in the present scheme
that we have adopted it would always
be necessary to have two categories
of trade marks: one would be regis-
tered trade mark and the other would
be always unregistered trade mark.

Then there was some  guestion
regarding the Part A register and Part
B register. Now, Sir, it is very difh-
cult to understand those provisions
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unless one devotes some time and
* attention to that particular concept.
There are trade marks which are al-
ready registered under the existing
Act, Those trade marks which are al-
ready registered under the present Act
will come in Part A register. But there
are certain other marks which also
can be registered under Part A. Now,
the ingredients for entitling a person
" to get his mark registered in Part A
have been laid down under the Act.
There are certain ingredients laid
down for the purpose of getting a
trade mark registered under Part B.
Now, the question was asked: why
should there be two registers at all?
Why not have one uniform register?
But there is a distinction between a
trade mark registered under Part A
and one registered under Part B,
because the standard of evidence
which is required for the purpose of
getting registered under Part A . ..

Surt H. P. SAKSENA (Uttar Pra-
desh): There is no difference between
the two registers, A and B. It is only
for the sake of convenience that the
registration has been split up into
two. I have read the Bill through
and through but I know that there is
no difference of significance, of infe-
riority or superiority beween the two
registers.

Surt P. T. LEUVA: I am not sur-
prised at what Mr. Saksena says. I
do concede that he has read the Bill.
1 have also myself read the Bill, but
there is a distinction between reading
a Bill and studying it.

Sir, Part A and Part B of the regis-
ter are not based on the question of
convenience, The standard of evidence
which is required for the purpose of
registration under Part B is less than
the standard which is required for
registration under Part A. If he care-
fully goes through the provisions of
the Bill, he will find the distinction
made. As I did not want to tire the
House by reading each and

every |
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provision of the Bill) I had refrained
from reading the particular provision,
but in order to satisfy the curiosily
of my hon. friend I would refer him
to clause 9 of the Bill where a distine~
tion has been made in sub-clause (3),
page 15:

“For the purposes of this Act, the
expression ‘distinctive’ in relation
to the goods in respect of which a
trade mark is proposed to be regis-
tered, means adapted to distinguish
goods....”

Now the important point is ‘adapt-
ed to distinction goods”, that is the
expression. There might be trade
marks where at the time of registra-
tion a person gives a particular mark
which is adapted for distinguishing his
goods from the goods belonging to
others. That word may not be in
existence—we see in sub-clause (1)
(c) of clause 9: “one or more invent-
ed words”. Now, originally this
word was not used for the purpose of
distinguishing the goods of a parti-
cular manufacturer, but the word was
invented and it was adapted for the
purpose of distinguishing his goods—
when such a word is used and if all
other conditions are satisfied, that
trade mark would be regisiered in
Part A ot the register. But when a
person wants to get his trade mark
registered in Part B, then there is a
separate provision in sub-clause (4):

“A trade mark shall not be re-
gistered in Part B of the register
unlesg the trade mark in relation to
the goods in respect of which it is
proposed to be registered is distine~
tive, or is not distinctive but is
capable of distinguishing goods....”

“Capable of distinguishing goods”—
that is the expression. A trade mark
becomes capable of distinguishing
goods when they are current in the
market under the particular trade
mark, and by usage it becomes cap-
able of distinguishing the goods as
belonging to a particular person. In
that event the word itself or the mark
itself need not be distinective, but if it
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is capable of distinguishing the goods
as belonging to a particular person,
then it 1s registered under Part B.
Now, the standard of evidence which
is necessary under Part B is certainly
less than the standard of evidence
which is required under Part A, In
order to understand this, we cannot do
it by merely reading the clause, We
can only understand the import of thig
particular clause if an illustration is
given, Now, Sir, I will take the case
of Dalda for illustration. It is a trade
mark. It is an invented word which
is adapted for the purpose of distin-
guishing the Vanaspati ghee manufac-
tured by a particular firm. That word
is invented and adapted for distingui-
shing the goods as belonging to a par-
ticular person. Now, ‘Dalda’ itself is
not distinctive. It is an invented
word. It was not in existence and the
man has never used it, but for the
first time he goes to the Registrar
and asks for registration of this on
the basis that this word is invented
by him and it is adapted fer distin-
guishing his goods. Now, take another
case. There is a gas mantle called
‘Queen Brand’. Now, ‘Queen Brand’
itself is not adapted for distinguishing,
it is not an invented word, but
because the trade mark has been asso-
ciated with particular manufactured
goods, because of its wusage, it has
acquired that reputation and in the
course of time it becomes capable of
distinguishing the goods as belonging
to a particular person. That is the
reason why the standard of evidence
as required in Part B is not the same
as in Part A. Therefore, Parts A and
B are not merely for the convenience
of anybody. There are two distinct
types of trade marks registered under
Parts A and B,

A question was raised, if a person
has got his trade mark registered in
Part A, why should there again be
registration in Part B as well? After
al], this is only an enabling provision.
A person is perfectly at liberty to get
his trade mark registered in Part A or
B. But when there is a case of infringe-
ment, then the question arises whe-
ther this trade mark is valid on
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the Register, because the Register can
be rectified at any time either by the
Registrar or by the High Court. In
a court of law, if he fails to pbrove
that his trade mark is valid on the
Register, he will have no remedy
against the person who is infringing.
On the other hand a person who wants
to err on the safe side will get his
trade mark registered in both the
Parts so that if he fails under Part A,
he will succeed under Part B. For
that reason, a specific provision was
made that even if a person has got
his trade mark registered in Part A,
he can have the liberty of getting it
registered in Part B also. There is
another reason for saying that this is
not for the sake of convenience only
because you will find in the Bill that
a trade mark which hag been register-
ed under Part B, can subsequently
be upgraded to Part A. That goes to
show that it was not merely for the
purpose of any convenience. I have
discussed all this question of Part A
and Part B.

Another question was raised regard-
ing the transmission and assignment
of trade marks. My hon, {rier:d, Shri
Prasad Rao, was very active in tihe
Joint Select Committee and he raised
that question. It surprised me most
because this question was discussed at
great length in the Joint Select Com-
mittee. The reasons which impelled
us to make . ..

Sur1 V. PRASAD RAO: On a point
of order, Sir. The hon. Member has
referred to the proceedings that have
taken place there in the Joint Select
Committee,

Mr. DEPUTY CHAIRMAN: He said
that it was discussed at length, That
is all.

Surr P. T. LEUVA: I only said that
this was discussed in the Committee
at great length.

Sir, a trade mark, normally speak-
ing, should not be permitted to be
transmitted to any other person
because the fundamental basis of a
trade mark is that a particular trade
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mark denotes that a particular person
is the manufacturer or the person who
is putting tne goods in the market.
"Normally speaking, therefore, trans-
mission or assignment of a trade mark
should not be permitted. But there
may be cases where it will be neces-
sary. In order to protect the consum-
ing public the legislature has to take
great care and that great care has
been taken by us. But so far as the
registered trade mark is concerned,
that is put on the Register after due
enquiry, that is, that becomes current
in the market and is associated with
that particular person who has put it
there. But a registered trade mark is
not necessarily on the Register merely
because of usage, but it is because of
registration also. But any unregis-
tered trade mark is getting the pro-
tection of the law on the ground that
it is in usage, it is in the market, it

has established a reputation as being
associated with a particular person.
The moment an unregistered trade

mark is transferred from one party to
another, the very basis that it was
associated with a particular person
and for that reason protection was
given to it, disappears. For that rea-
son only it was made incumbent that
if the owner of an unregistered trade
mark wanted to transfer or assign
his trade mark to anybody else, he
could do so only if he transferred the
goodwill of his business also. Every-
body—not necessarily lawyers—who
is dealing with the day-to-day affairs
of business knows what goodwill
means. Goodwill is acquired in busi-
ness because of fair dealing over a
course of period. If the unregistered
trade mark gets a reputation merely
because it is associated with a parti-
cular person, it should not be allowed
to be transferred without the good-
will also being transferred, because
otherwise, a person who transfers his
trade mark which is unregistered
might continue to produce goods of
the same quality and nature and con-
tinue his business. When the good-
will is transferred, it is always a con-
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has transferred his goodwill cannot
deal in the same type of goods. It
is for the protection of the consuming
public that it has been made incum-
bent that when you want to transfer
your unregistered trade mark, you

must also transfer your goodwill. So
far as the registered trade mark is
concerned, the protection is granted

because it is on the Register. There~
fore, it was necessary to make this
distinction between unregistered

trade mark and registered trade
mark.

Another question which was raised
was regarding the certification of
trade marks. It is no doubt true that
the certification of trade marks, so far
as our country is concerned, has not
come into much vogue because there
are certain Acts under which the Gov-
ernment itself is issuing such certi-
fication.” It is pertinent to know
what the exact import of certification
of trade mark is. Certification of a
trade mark shows that the goods
which are being sold under a parti-
cular certified trade mark will con-
form to a certain quality, will main-
tain that quality and that the per-
son who gives that certification of
trade mark takes upon himself the
responsibility of seeing that the goods
will continue to have the same
quality, My hon. friend, Shri Prasad
Rao, made a mistake when he said
that ‘Sanforized’ was a certification of
trade mark.

Surt V. PRASAD RAO: There is no
certification of trade mark as far as
India is concerned. I just referred to
‘Sanforized.” It may be.

Surr P. T. LEUVA: Fortunately or
unfortunately, I might have misunder-
stood him. But I gathered from his
argument that ‘Sanforized’ was a certi-
fication of trade mark. There are
certifications of trade mark under
different Acts passed by the Legisla-
ture. My hon. friend may not know
jt, but there is the ‘Agmark’, certi-
fied trade mark under a statute. That

dition precedent that the person Who | ‘Agmark’ shpws that goods bearing
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that particular trade mark will con- ! their trade marks to others for use. And
form to certain standards required | there might be a number of such casecs
under that particular statute. That is where there might be an agreement

a certification of trade mark.

Another question which is troubling
me is regarding the registered user.
1t is no doubt true that in an expand-
ing economy, it 1s very likely that
people who may not have their own
trade mark may like to take advan-
tage of trade marks belonging to
others so that they can get the benefit
of the reputation established by such
trade marks. When this registered
trade mark is permitted to be used
by somebody else, it is necessary that
due care and caution should be taken
and for that purpose, various provi-
sions have been made under the Bill—
how an application has to be made
and what the registered trade mark
owner should observe. The point
which I am going to raise is about
clause 50 wherein it has been provid-
ed that such of the trade marks as
are transferred to others for the pur-
pose of using them will come to an
end after three years from the com-
mencement of this statute. In the
original Bill, there was a provision
that a registered trade mark owner
could permit his trade mark to be
used by somebody else provided he
fulfilled certain conditions and the
Central Government was also given
the authority to decide whether such
permission should be granted. Under
the Bill as it was before the Joint
Select Committee, there was a provi-
sion that a particular trade mark
would be allowed to be used by others,
but that in no case, such registered
users could exceed more than three
vears. That was the original provi-
sion in the Bill. In the Select Com-

mittee, Sir, the new provision
3 p.M. was made, and to confess, Sir,

I was taken by surprise in the
Committee. This provision was put
before us for which we had not bar-
gained at all, because as I view it, it is
taking away the vested rights of the

persons who have already granted ;

between different parties creating cer-
tain rights and duties, but by this sta-
tute we are taking away those vested
rights. It may be that there might
be some misuse of such a provision,
but before taking away those vested
rights, we must think very carefully
and see to it that they are not taken
away like that. I am not opposed to
the principle of that particular clause.
What I say is this that the multiplicity
of registered users should be control-
led. All the same, Sir, we should not
take away vested rights in such a
fashion, because there are a number
of trade marks which are¢ licensed by
foreigners and which might even be
licensed by persons who might be
the residents of this country. The
rights and duties of those persons
must be under various agreements
and the entire period of such agree-
ments may not have run out. And
there might be certain financial impli~
cations so far as the private parties
are concerned. Of course, Sir, those
persons who want to get this right
again can apply under the provisions
of this measure. But there is no
guarantee that those persons who have
already acquired such rights will con-
tinue to enjoy that protection. I
would therefore submit that the hon.
Minister in charge of this Bill must
make up his mind and assure the
House that such rights of those per~
sons who are affected by it would not
be taken away in an unreasonable
manner, because after all, Sir, such

vested rights should not be taken
away without due and mature con-
sideration,

Then, Sir, there are several
improvements that have been
effected in this Bill, and I
will now take up that one
major question to which attention
has not so far been drawn in this

House. As you know, Sir, the trade
mark law is not only for the protec-
tion of a private party but it is also for
the protection of the consuming
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public.  Therefore, Sir, representa-
tions were made from time to time
that offences under this law should
be made cognizable. That, in effect,
means that when there is any kind
of infringement, the machinery of the
State should be established for the
purpose of prosecution. Of course,
Sir, a trade mark is essentially a pri-
vate property right. But as the inter-
ests of the consuming public and the
society are involved, it is the duty of
the State to intervene at some stage.
Therefore, Sir, the enquiry committee
as well as Mr. Justice Rajagcepala
Ayyangar considered this question
very carefully. The enquiry com-
mittee - reported that the majority was
in favour of making all the offences
under the law cognizable, but Mr.
Justice Rajagopala Ayyangar came to
the conclusion that there are certain
trade marks which are necessary for
the protection of the public. And he
categorised those trade marks which
required the protection of the State
machinery, and for that purpose he
suggested that whenever there was
any infringement of a trade mark
which related to drugs or foodstuffs,
' then those offences should be made
cognizable. And that is what we
have done under this statute. Of
course, we have done it in an indirect
manner by stating that offences relat-
ing to such and such things shall be
punishable with three years’ imprison-
ment. That, in effect, means that the
offences are cognizable.

Now, Sir, this Bill has emerged
from the Joint Committee in a better
and much improved form. But the
success of any legislation does not
depend only on perfect language of
the statute. Everything depends upon
the persons who are going to admi-
nister it. I personally feel, Sir, that
the success of this legislation would
largely depend upon the personnel
for administering this statute. It is no
doubt true, Sir, that this branch of
law is still in an undeveloped form
in our country, but as time passes on,
we will be able to get the necessary
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i people of high calibre and high inte-
| grity. Sir, if this statute is adminis-
tered in the proper spirit, then I am
quite sure that all those persons who
need protection against unscrupulous
persens in our sociely will be much
benefited.

Sir, before closing my speech. 1
would like to state one thing that
during our discussion in the Joint
Select Committee the Minister in
charge as well as the Minister of
Commerce and Industry adopted a
very reaschable and accommodating
attitude. But for their co-operation,
Sir, I do not think that some of the
major amendments which have been
suggested by the Committee would
have come about. Therefore, Sir, I
would like to appeal to the hon.
Minister to see that the same spirit in
which he had participated in the
Joint Select Committee pervadeg today
also and let everything that is reason-
able be accepted so that the Bill
might become much more improved.

st gARAET AOEW  (ArE)
TETU T JTTAITT S, & T AT T
g AT A deghaeeT | day fe R o,
qradTg qEEn, A FI41 T HEr 97 fF 98
o Sxfawer faer § AT g9 aga &
Epfrre ad &, & wraar § M gl
) wF d%w 2 5 & ot e w2 g, oy

9 WS Fi qgT qHT AT AT A1EAT
qF OF § AT FEAT & AT IH Fg T
T3 @ F0F 0¥ FT ah TaT
FT M G4t AT § | §99 A8 forem
gar &

“Where an application is made for
the registration of a frade mark
which falsely suggests a connec-
tion with any living person, or a
person whose death took place
within twenty years prior to the
date of application for registration
of the trade mark, the Registrar
may, before he proceeds with the
application, require the applicant to
furnish him with the consent in
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writing of such living person or, as
the case may be, of the legal rep-

resentative of the deceased person
. .” and so on.

e, S oAreAr fSver § 9@ AW
Tforeed L3 am | moFT fagar gran
IqHT FEATT TTwT aTfEAA FTHT gAY
T A Arw T F T eted gy 7 &,
gfar gis wF §, oF s e -
Aifesg g, atf gin w4y qeafy
q IAHT AW AT w7 G737 1597
1 femar o fowsy oeafa s
g I7% qIXA | FF FEA TG ATLAT |
q%d ST 39 gfaT § =@ aw €, &9 ad
7z Fgd, I TT 98 FfEgT 41 o0
a% 9g Figd, SA% A9 e 3 AT
7 arfae Fvand & foi saF Attt #r
grtg oM, 9 721 gawar fr ug fFo e
aF 3= §; wNfE ag #1740 e
fF T & qUE F2T 7 I9 FM A5 |
g9 7 sfama ¥ qur & fF am graara
f5a gz wsw #1942 7 w3 fam, ag Fy
g&7F7 g5 gea( 32 T @rEy | 99 agd
93 g1 & AT 42 Fa freey £ W
7g A g1 @ § T &g 7 J1, 919 1
fa o7 ST FT F2T 99T THAT =;0F
T JFLFEA g & fF aga | awa
T &Y 91F | zafd § #g 7@y 91z
ag o1 arfw #r arq g, faga fod
“winrer fea A2 fea’” o g, fad Sy
&z 9% & fag awafq o sy, wifs
TZA A AP §T § T FaA HYF 9%
F fomr & 7). afew a3 awmsr A7 R
[ H AT a9 § 1 S8 & fog o9
wIERT AT Y F Sifod | g wwar @
FAH, FIFE A (g FIq G&T &V ST §
T MY AT § (& AgRAT ofF & qaq
T3 997 W5gTAT |IgT, WS 1 § A
T, ITH T Y FYA g1 FFAG (5 A4 T
FIT FI T | IO T AETIRT Forerant
ey @R /W F, FAZT AW T,
FUT] ARTE AT AT & §, ITHRT ATH
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91 & (a7 afs 7% 93 F aifem e
Y ZY St A1 Fa7 7 agT wAfaI agrn ?
W ' § Ag AEETT GG § A

feet gleemior & o Sfaw & &

zalw@ |4 7g gamm % aggeal &1
qAH ATY T G AT F HIT AL GY AT

19 a9 F I qF F g, I AL/

94 arfeat w7 aewla ¥ g @9 7 faay
STTa afew I qIX A AT A9 §——

TRIW Yy ggT T | Afc W HF a0 TS

F Fquy AT afgq gtwd T Q1 39

e ey fa=re g Arfgd | gy arg,

S 1T a9 Y TgS TS T §, I a1
q ug ez & fr faw eftefes qeai
F1 A1 7 RA FT ATH 28 MF A

aHY g & fer smen @ T w4 d

TF qIE ¥ a8AW g1 g4 § A gER

IUY AW &7 AT R AT qg =
g, T CH WEIIRAT & AT F1 F1E AT

FIT § IT AH | I@A HLAT N &Y
AT A WTEATHT FT, 37 &7 ATERHT
FT, TS Ht AEATHT F1 {T91T FT7T
oTaEIE | gEfed 3 UF g &,

=, i T wgfea Jame #1 sy gamk

TH WEIYEWT &1 FT AT AR &

TEY, qErE W g, 1 gaTR ford ot
g, fag g%l awt & ;s 1 g7 g

faer wE7 8, SiY AT W &F A 09§ |

o AZIgEST & W 2 A% ° afed

7 g1, v fgamaa g =ifed, oo faaw

g ) gy faant wgee 7 A

TSy geaTiaa frar AT a1 fergear
F oo arw e w3t S

ferarsiy & ara ¥ ;IS AR agy Afsat

FAAT §, IH (AT T IT A ST G
AT FA E ) AT A% §F FT AT B |

A ag ¥ Agww WHr F AW A,

AFars faos & T FT, AW TF

N F a9 &7 A1 77 1 5@ o

sTar 8, fored gv 3w g g, gurdr
A@AHI FY 3 GATE . . .
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it wftwar aqa<§ arg (qarag) ¢
AT AT F W TH I F
' At FAFITFIA JICAX : TG ST T
R G R AL - E R F o
& 5TAAT {7 3@ A § AT G B AT
qhq & | 9 AT g fxAt § fyear
ST ZATEY WAt A s g, (G gw
s 91d &, foaa g iy 99 §, Sy
gH O FYE & W7 e (91ET g
9T gL AEAAT KT TFT AT §
AT ZH w47 F7 AIE W A7 427 F,
T TG FETYRAT F5 A1 ITH FIE ((QIITT
a7 arfw qrafy 1 7 @1 39% T faar
f&dr e F 23 w06 a=r 77 sy A
ag A AL WATH § 9T TS GWT
7z 3T & o Y 18 w@lwarT & a1q
agl & 1 gatad AL wgAr a8 € (%
TR FT qg WA F I qewr &
q1F TF B TET T ET T WRTIRTT H7,
HIT IqF AT FT FI3 28 AH, A4
a7 &1 & 2T AU Areq 7 (g W74,
a1 gay §g7 4 gfaar fuz s
TS A1 gH I@T F, q8 TF THC &I
A{TE [AFfq 3 | HT T R a4 A
"9 faar Swr a1 0F ag ¥ AGIYAAT
F A FGATAT T AR FWT AT
T T | 97 A2 &, AfC A 4T gl @y
g a1, for forer 39 <9 937 & 39 faqaw
9T faMT gt W@ o7 AT 78 (Faqs 9
1T A T A wfEe 7 T fET AT vy
JAAR, ATATL g 7 A4 AGEy J
AT &7 Y fF g o @ gSE q
T R & 39 faguw FUFEY A AQ
ST4AT & "9y fF w9 gaeT weege
ag W #3 3 f& uegfar wgrear aey
FT A AT (% FAT WA 2T q0% A 7 T
AT R | TF ATGAT TgiA AT T 47 |
qa mar o fF 39 awe F1 AdTde araw
T T FI A AT FAT, T 74T
g% a1 A% wAeHz g fewrr
@I s O I I R H Y,
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q& qar gr o qr A Qg @ gEan

g 1 UF 1 98 F gu gge St ar

a¥ & FET TAATT T FT M F(HH a9

TES gL

Mr. DEPUTY CHAIRMAN: No
repetition,

Y JERIFIET AW © TH HEIGRT
FT (& BEIXEA AATT AT ATT AT IIT 9
frgr & foy 23 w16 F MF & wwOA
ST | FFA MY HAT FT AT g
THT a1gg A gg 91 wfad a5
graAT # A7 5 gy vy, aefar
F1 a1 91 {7 ¥ & Qg7 9(74, 417,
TGO |T9T AT 77T &, (A Teioar
F gy ST H W 3T AL B IA7 3,
dr 37 wezfaar F1 AT A/ 3AT 97
WRT FL A [T I A BT B A
T AT | AT AT TR AT T IAFT
Fa [gdr gz ma 7 &7 AT ) T
A g qE gEAAT 2 | KT AHE g9
faaus & a1 7 98 FeAr @ & |

Sarr N. KANUNGO: Sir, at the out-
set I must apologise for not acknow-
ledging the great help which I
received in the formulation of this
Bill in its present form, in the Select
Committee. The Members of the
Select Committee, as has been men-
tioned by my friend Shri Leuva, sat
for hours and hours together and
applied their mind in the most con-
structive spirit and but for their con-
sistent attention, the Bill would not
have been in the shape in which it is
today.

Sir, the three basic principles of the
Bill have not undergone any change
either in the Select Committee or in
the other House. One basic principle
is that the jurisdiction of the High
Courts should be maintained and the
jurisdiction of the High Court should
flow from the provision of the terri-
torial limitations of the branch offices
where a particular proprietor is
registered. The other main provision
was the distinction of the two classes
of registered trade marks, class A and
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class B. My hon. friend Shri Leuva |
has very elaborately explained the |
difference between the two classes of
registered trade marks. One of the
necessities of having a class of
registered trade marks for which a
lesser rigid degree of evidence would
be required is that a trade mark
cannot be registered in another coun-
try unless it has been registered in
our country. Our criterion for regis-
tration in class A is deliberately made
rigid, because the purpose of the
legislation is not only the protection
of the properties of the owners of
trade marks; but one of the main
purposes of this legislation is also
to give protection to the consumers
and to the public at large. This was
also the advice given by Justice Raja-
gopala Iyengar to whom I beg to pay
a tribute for the amount of work,
attention and labour which he has
put in preparing the report which is
the basis of the present legislation.
Therefore, among other factors, the
registration of trade marks in class B
was conceived of for dealing with the
registration of trade marks in other
countries.

Sir, Mr. Prasad Rac mentioned about
the social objectives laid down by
Parliament and also mentioned that

a limited territorial application of
registration is necessary for such
purposes. Sir, I fail to appreciate

that argument. The social objective
has to be achieved by many other
means and Mr. Prasad Rao himself
has said that the trade-marks form
only a very small part of it, to gain
that objective. The question that
arises is this. Does anybody—how-
ever small he might be, gain any
benefit by a restricted territorial
registration of his trade mark? I sub-
mit that he does not, notwithstand-
ing the fact that in the law as it
stands to-day—and that Mr. Prasad
Rao also conceded—limitation means
also limitation in territory. If today,
anybody chooses to do so, he can have
his registration limited to a limited
territory.

Suart V. PRASAD RAO: The other
means must follow that.

[ 17 SEP. 1958 ]

Marks Bill, 1958 3670

SHrI N. KANUNGO: Anybody who
today requires a limited registration
by limiting its territory, can do so.
That is provided for. But I submit
that there is no advantage in getting
a limited territorial right, because ihe
same amount and .the same degree of
evidence has got to be submitted for
registration to qualify for the A class
register as would be required either
for a couple of districts or a couple
of provinces or for the whole country.
The procedure would be the same.
The necessity of evidence will be the
same. Therefore, I do not see any
advantage in having a separate pro-
vision for that, because the provision
is already there in the Bill. Any man
if he wants it, can ask for it and the
Registrar can give it.

Sir, Mr. Prasad Rao has mentioned
about certain industries, particularly
the match industry and the change in
the concept of this particular type of
industrial property, namely, trade
marks. I beg to submit that indus-
trial competition according

: to the
different conceptions of society at
different periods can be fair and

unfair, and there has been and there
can be unfair competitions also, in a
given set of circumstances. But trade
mark, a registered or unregistered
trade mark, cannot be a factor in that
type of competition. Certainly in
the present social conditions and the
objectives of Parliament, unfair com-
petitions have got to be curbed. But
I would humbly submit that this is
not the particular legislation in which
that should be attempted.

About assignment with or without
goodwill, Mr. Leuva has explained the
position elaborately and I need not
repeat those arguments.

Mr. Prasad Rao also mentioned
about the jurisdiction of the High
Courts. I am sorry that the portion
which he quoted from Justice Raja-
gopala Iyengar's report referred only
to the argument of a Special Tribunal
versus the jurisdiction of the High
Court. Later on, if the hon. Member
would refer to the report, he would
find that in paragraphs 47 and 51

«
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there are very cogent arguments of
Justice Rajagopala Iyengar and con-
sidering the large size of the country
and the present condition of society,
the scheme of the Bill which is
recommended by him is the best
suited for the purpose. There are cer-
tain amendments which no doubt, Sir,
the House will discuss, where it is
proposed to give the proprietor of a
trade mark the right to choose his own
forum by permitting him to change
his place of registration. That goes
fundamentally against the conception
of the Bill. The Bili, Sir, as has been
explained by Mr. Leuva at an earlier
stage, does put certain limitations in
the sense that once a trade mark is
registered in a particular branch office
of the Trade Marks Registry, that
particular branch office is tied down
to the jurisdiction of that High Court
within whose jurisdiction the branch
remains. Now I suppose we will hava
certainly four branches of the Trade
Marks Registry and it is conceivable
that there is going to be an increase
in industrialisation and an increase
in other economic activities, in which
case it may be possible to have a
dozen branch offices, as the demand
grows; it may be more even. There-
fore it is also conceivable that with
the growth in demand there may be
a number of branch offices under one
High Court, may be at least more
than one. Therefore, Sir, I do not
think that any improvement can be
made in the present structure of the
Bill, the Bill as it stands.

The other important point which
was made out by Mr. Prasad Rao was
about the symbols of political parties.
Sir, in the Bill as it stands, clauses
11, 14 and 23 read together give ample
powers to the Registrar as well as to
the Government and also protection to
others where a particular symbol is
not desirable to be used for purposes
of registration as trade marks. At
the same time I would submit that
political parties are transient, that
symbols are transient.

SHRr V. PRASAD RAO: The world
_itselt is transient.
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SHrr N. KANUNGO: Sir, we have
passed through two Genera] Elections
after independence and we have come
across many symbols and the elimina-
tion of many symbols also, but the
point I want to make out is this that
the clauses which I have referred to
give ample protection for that pur-
pose.

Regarding the point which was made
out in this connection by Shri Deoki-
nandan Narayan I would submit that
the Speaker of the other House did
make a reference and I am sorry 1
did not have an opportunity of
mentioning it before that House. It
was that these very sections provide
ample protection, for preventing the
registration of trade marks bearing
certain symbols and certain names and
all that. In this particular legislation,
Sir, you are legislating for registered
trade marks. There are unregistered
trade marks also which carry certain
rights, common law gives those rights,
and there is nothing to prevent an
unregistered trade mark having very
objectionable pictures or symbols or
words which you or I or many of us
may obiect to; you cannol mprevent
that. The objective of preventing such
things can be had by having separate
legislation for that, and that legisla-
tion we have in the Emblems and
Names (Prevention of Improper uses)
Act, 1950.

Sur1 V. PRASAD RAO: That is
only for national emblems.

Surt N. KANUNGO: It provides:
that you can add to the Schedule; at
any time the Government can add to
the Schedule. But here 1 would draw
the attention of the Members of the
House to the debate in 1950 on this
Bill. In the Schedule the name of
‘Mahatma Gandhi’ was mentioned, that
it should be entered as one of the
prohibited items; there was vehement
opposition in the House that Mahatma
Gandhi’s name should not be there,
and therefore the Member of the
Government who was piloting the
Bill dropped that provision which was
in the Bill. Obviously I find that
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some Members of Parliament today
hold the opposite view.

SHr1 V. PRASAD RAO: After all,
opinions also differ.

Surt N. KANUNGO: Yes, that is
what I am referring to. All
the same it remains that the proper
Pplace for gaining that objective is in
an amendment of the Act, or even a
notification by Government ander
that particular Act which is on the
statute book. But I do not know if
there are such Members here, I mean,
there are Members in the other House
who vehemently oppose the inclusion
-of Mahatma Gandhi’s name there. In
any case, Sir, you cannot legislate for
all purposes under this Bill, and, as
I have said, unregistered trade marks
:are not covered here.

Then Mr. Karayalar wanted certain
-clarifications in the sense that he did
not understand why all trade marks
should not be registerad. Well, you
can certainly bring a horse to a trough
.of water, but you cannot make it
drink. The provision is there and if
somebody does not want to take
advantage of it you cannot help, and
if it is the desire of Parliament at
any time to see that there should not
be any trade mark which will have
any rights, that on the contrary will
be penalised, then special legislation
will have to be enacted so that the
rights which have accrued to them or
which flow from common law could be
abrogated. But this is not the place
‘to do that.

Then he mentioned about the pro-
visions of Chapter IX referring to the
textile marks. Sir, as has been stated
in the Objects and Reasons of this
‘Bill it is a consolidating Act, consoli-
dating the Indian Merchandise Marks
Act and the Trade Marks Act and
-certain provisions of the Sea Customs

Act, and all the relevant
legislations relating 1o trade marks
have been consolidated in this
Bill. Now those ©provisions of

Chapter IX are mostly taken from
the Merchandise Marks Act. There-
fore it is necessary in the case of
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textile goods to have provision for
marking of the lengths, weights and
other things which are a necessary
feature in the textile trade. It ls
nothing new; it is only being trans-
posed from the Act, which is being
repealed, into this place.

I suppose Mr. Dave objected to the
provision ©of clause 50 where the
limitation of three years has been put
of the rights of a registered user. Mr.
Leuva has also mentioned about it.
We thought over it; we discussed it
adequately and ably. The question
was whether a large number of
registered users should be allowed.
Sir, you will notice that in the Bill
certain powers have been taken away
from the Registrar of Trade Marks
and have been vested in the Govern-
ment. And in these matters the Gov-
ernment decision has been taken to
be firal and the Registrar is required
by the Act to follow them as ordered
by the Government. Now, I need not
dilate upon the objectives of these
provisions. In the present economic
conditions of our country it was con-
sidered best that the rights flowing
from trade marks should not be an
inhibition for the flow of trade, com-
merce and industry in our country.
Now, it is very difficult to define
where the limit should be, where the
line should be drawn. Therefore the
Act has given powers to the Central
Government which in its judgment, as
time progresses and as conditions
change, will use them to the best
advantage of society. Therefore an
arbitrary limit had to be put at a
certain date on which the past rights
and obligations should cease and we
thought—and the Joint Select Com-
mittee agreed—that three years was
a fair enough time within which
adequate adjustments could be made
And hence forward registered users
would be severely restricted and in
fact it is quite possible that requests
for registered users may not be
permitted.

Mr. Dave also mentioned that a
person who has got his principal place
of business at a particular place is
debarred from changing his place of
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business. There may arise conditions
in which he may have to change his
place of buciness; his business may
grow or his business may become
smaller. Al that he is prevented here
is that he is not permitted to change
the registry where his trade mark is
registered. He can certainly change
his place of business and provision |
has been made that the changed
address will be the address at which
all notices and papers shall be made
available to him. So from the point
of view of convenience the utmost
that can be done has been provided
for.

Sir, I do not think I have anything
more to say because the hon. Members
who have preceded me have explain-
ed the matter much better than I
could possibly do and as I have said
the Bill, as it has emerged, is a fine
piece of legislation and I believe that
for a long time to come there may
not be opportunities for any drastic
changes in it. As Mr. Leuva pointed
out, after all the utility or otherwise
of any law can be greatly influenced
by the set-up of the administration
which will administer the law. The
report of Mr. Justice Ilyengar has
made elaborate recommendations about
it and I can assure the House that
the recommendations will be taken
care of and the administration would
be streamlined and made as con-
venient to the public and to the
parties concerned as is humanly
possible.

~

Mr. DEPUTY CHAIRMAN: The
question is:

“That the Bill to provide for the |
registration and better protection of
trade marks and for the prevention
of the use of fraudulent marks on
merchandise, as passed by the Lok
Sabha, be taken into consideration.”

The motion was adopted.

Mgr. DEPUTY CHAIRMAN: We
shall now take up clause by clause
consideration of the Bill.
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Clause 2—Definitions and Interpreta-
tion

Surr V. PRASAD RAO: Sir, I move:

1. “That at page 7, line 18, for
the words ‘any person’ the words
‘the Ceniral Govcrnment or any
other agency authorised hy the
Central] Government for this pur-
pose’ be substituted.”

2. “That at page 8, line 10, after
the word ‘respect’ the words ‘either
in quantity or in quality’ be insert-
ed.”

3. “That at page 9, line 8, after
the words ‘made of use’ the words
‘including territorial restrictions, if
any’ be inserted.”

4, “That at page 9, line 18, the
words ‘stopper and cork’ be
deleted.”

(The amendments also stood in the
name of Shri M. Basavapunnaiah.)

Mgr. DEPUTY CHAIRMAN: The
clause and the amendments are
before the House.

Surt V. PRASAD RAO: The more
important amecdment is the first
amendment. Here you have defined
‘certification trade mark’ as meaning
a mark adapted in relation 1o any
goods to distinguish, in the course of
trade, goods certified by any person
in respect of origin, material, mode
of manufacture etc. I want the
words ‘any person’ to be substituted
by the words ‘the Central Govern-
ment or any other agency authorised
by the Central Government for this
purpose’. Sir, in the beginning itself
I made it very clear that in India so
far there is no certification tfrade mark
registered in the name of any person.
There are only two applications as
per information that was supplied to
us and more and mcre it is the Gov-
ernment and governmental agencies
and institutions authorised by the
Government that are using this certi-
fication. It has been rightly. pointed
out by my friend, Shri Leuva, that
this Agmark and other marks of

"
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certification by the Indian Standards

Institution are  coming up. Since
there are no private institutions like
the ‘Good Housekeeping Institute’ or
suine othcr  voluntary orgeonisations
that are taking upon themselves the
respon<ibility for this certification, I
think it is better for the Government
to take it up and they can authorise
any agency if they find a good one
in this behalf. If the Government
finds that a particular agency is quite
competent to give this certification,
certainly it can be authorised. So
instead of saying any person—of
course person here would include any
company—instead of giving this
authority to private companies which
may be exploited not in the interest of
the consumers, not in the interest of
the public, I think this specific power
should be vested in the Government.
Sir, here in India such institutions
have not developed and so I think my
amendment in this respect must be
acceptable to the Government who
can always authorise any other
agency, I, therefore, do not find any
difficulty for the Government to
accept this.

My second amendment is at page 8,
line 10, after the word ‘respect’ the
words ‘either in  quantity or in
quality’ may be inserted. Now, a
false trade description means a trade
description which is untrue or mis-
leading in a material respect. ‘The
word used here is ‘material’ and that

is used to connote substantial.
Material respect means substantial
respect and it may be either in

quantity or in quality. Under ‘“false
trade description’ there are various
things given here that relate to quality
and quantity and if these words
‘either in quantity or in quality’ are
added it will cover all those things.
This is only a verbal amendment
which makes it more precise aad
more crisp and I think clause (f) (iii)
will become unnecessary btut that will
be consequential. I think there will
be no difficulty in accepting these
things.

Surr N. KANUNGO: Sir, I am sorry;
it is difficult for me to accept the
amendments because in the matter of
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certification trade mark, as Mr.
Prasad Rao said, today there may not
be any association having that much
of prestige which can ask for certifi-
cation. Tf I am not mistaken the
Indian Standards Institution have to
register their marks and possibly they
may do so, and there is another mark
operating under a statute—the
Agmark.

Surr V. PRASAD RAOQ: But that is
a governmental agency.

Surr N. KANUNGO: That is a
governmenta] agency. But lately in
the course of the last three or four
years at least two textile institutes
have come up. Some of the .nanu-
facturers’ institutions, some of the
Export Promotion Councils and
possibly the Engineers Institute are
all thinking of having certification
procedurcs, maybe by marks or
otherwise.

Surr V. PRASAD RAO: But there
are also complaints from foreign
countries.

Smarr N. KANUNGO: Therefore, the
point is that the Government should
not have the monopoly of doing it
They have opened it. It must be
available to anvbody who can earn
enough prestige. The danger will be
sometimes it is possible—as Mr.
Prasad Rao explained—that unscru-
pulous persons may run unscrupulous

agencies for certification purposes,
but that has been provided
for, left to the judgment of the

Registrar and also the judgment of
the Government. So, today in the
present context, it is necessary that
such institutions, trade institutions and
industrial institutions, which can com-
petently carry on this work should not
be debarred from asking for certifica-
tion of trade marks.

As for the other point, it is more
or less, according to Mr. Prasad Rao,
a drafting embellishment. After all
the words ‘misleading in a material
respect’ which occur in the clause
itself would cover quantity, quality,
number and various other factors.
Therefore, T would not accept these
amendments.
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Mr. DEPUTY CHAIRMAN: The )
question is:

1. “That at page 7, line 18, for
the words ‘any person’ the words
‘the Central Government or any
other agency authorised by the
Central Government for this pur-
pose’ be substituted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
guestion is:

2. “That at page 8, line 10, after
the word ‘respect’ the words ‘either
in quantity or in quality’ be insert-
ed.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
question is:

3. “That at page 9, line 8, after
the words ‘mode of use’ the words
‘including territorial restrictions, if
any’ be inserted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
question is:

4. “That at page 9, line 18, the
words ‘stepper and cork’ be deleted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
question is:

“That clause 2 stand part of the
Bil.”

‘The motion was adopted.

Clause 2 was added to the Bill.

Clause 3—High Court having jurisdic-
tion

Surr V. PRASAD RAO:
move:

Sir, 1

5. “That at page 12, line 3, for
the words ‘Trade Marks Registry’
the words ‘principal place of busi-
ness’ be substituted.”

6. “That at page 12, in clause 3,

in sub-clauses (a), (b), (c¢) and
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(d), the words ‘the Trade Marks
Registry within  whose (territorial
limits’, wherever they occur, be
deleted.”

7. “That at page 12, at the end
of line 38, after the word ‘com-
mencement’ the words ‘or the
principal place of business of ,the
assignee if the {rade mark is
already assigned’ be inserted.”

8. “That at page 12, at the end
of line 42, after the word ‘applica-
tion’ the words ‘or the principal
place of business of the assignee’ be
inserted.”

(Amendment Nos. 5 and 6 also stood
in the name of Shri M. Basavapun-~
naiah and amendment Nos. 7 and 8
also stood in the name of Dr. R. B,
Gour.)

Mr. DEPUTY CHAIRMAN: The
clause and the amendments are
before the House.

Sgrr V. PRASAD RAO: Sir, it has
been stated, I think, on behalf of the
Government by Shri Leuva that the
method that it adopted here is a via
media. It was contended that some
people wanted a special tribunal; and
in the other extreme there are others
who wanted that the jurisdiction of
every High Court should be extended.
So, they limited this thing only to
these High Courts where the branches

of the Trade Marks Registry are
located. It was also said that the
number of cases would not justify

giving jurisdiction to all the High
Courts. In the argument that is
advanced from the other side, there
is neither justice nor reason. The
so-called via media course is absolute-
ly unsuitable for the present reality.
It the question of number of cases is
to be considered, then there are
hardly 15 appeals according to the
report which has been given to us.
Then, the jurisdiction of one High
Court is sufficient. So, the number of
appeals is not the crilerion at all. I
had quoted Mr. Justice Rajagopala
Ayyangar’s report only with regard
to one aspect, that is, even it the
jurisdiction is extended to a number
of High Courts, no discrepancy is
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going to come about. Only in that
context, only to that extent, to support
my argument I had put it up. And
also it was said in the very same
report that the jurisdiction could ope
extended to five or six High Courts.
I do not understand what comes 1n
the way of extending this jurisdiction
logically to 14 courts. It is not basing
on the number of cases that I am
advancing this argument. It is
because it is going to benefit the small
producer, it is going to benefit even
the consumer, to the extent that he
wants to raise any objection or opposi-
tion that I wanted this jurisdiction to
be extended. So, I think there is no
reason why it should not be extended
to five High Courts. I do not see any
reason why it should not legically
extend to 14 High Courts. It is also
said from that side that it is not
precluded from that because in his
view if the number of trade marks
registered expands to such an extent,
as and when a branch is established
in every State, then it is contemplated
that the jurisdiction would be ex-
tended to every High Court. In that
case, why not we as well do it now
and thus help the small producer, the
cottage industry sector and also the
consumer, to see that he does not go
to a very long distance and to see that
he is helped in bringing it to the High
Court and get justice?

Mgr. DEPUTY CHAIRMAN: Any
reply?

Sart P. T. LEUVA: Mr. Deputy
Chairman

Mr. DEPUTY CHAIRMAN: The
point has been argued and it has been
replied to also,

Sarr P. T. LEUVA: He has mis-
interpreted me, otherwise I would not
take the trouble of answering him.
My argument was never based on the
question of appeals fo the High
Court. What I said was that the load
of work does not justify the increase
in the zonal offices and that is the
reason. So far as the jurisdiction of
the High Court is concerned, the cri-
terion is the location of the branch
registry. Now, the branch registry

64 RSD—5.
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would be small in number because ine
load of work in the department is
small. I never said that because thera
are only fifty or hundred appeals the
jurisdiction should be limited to a
limited number of Hign Courts. I
never said that and I repeat it that
so far as

Mr. DEPUTY CHAIRMAN: He
understands your point and you
understand his point. He wants to
extend the jurisdiction of the High
Court.

Surt P. T, LEUVA: He is mis-

. understanding me. Another thing is

that his arguments are based more on
sentiment than on reason. He knows
that small pecple not only go to the
High Court, but also go to the Sup-
reme Court. Take for instance,
Andhra Pradesh. Is every viliage
sitnated close to Hyderabad where
the High Court is situated? Peopie
come to the High Court from 500
miles or 700 miles away. And those
persons themselves do not go in
person to the court. They only
engage lawyers to fight their case.
Therefore, this question, regarding this
sudden love for the small trader and
small producer—who always believe
in exterminating the small trader as
well as the big trader—should not be.
raised on sentiments, because the
small traders would be away from a
certain distance they will have to
incur unnecessary expenditure. I
do not understand :hat argument.
After all the small trader is also doing
some other business in which case he
may have to go to the High Court in
connection with some other cases as
well. Then, why not say every High
Court should go in circuit, should go
from door to door, to each and every
person who has to agitate his case.

Surr N. KANUNGO: All I want
to say is that the basie principle of the
Bill is to link up the High Court wilh
the location of the branch registry
office and that is a vital pivot of the
Bill.

Surr V. PRASAD RAO:

Which
is the fulerum? ‘
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Mr. DEPUTY CHAIRMAN: They
want to link up the jurisdiction of
the High Court with the jurisdiction
of the registry office. The question
is:

5. “That at page 12, line 3, for the
words ‘Trade Marks Registry’ the
words ‘principal place of business’
be substituted ”

The motion was negatived.

" Mr. DEPUTY CHAIRMAN;
question is: :

The

6. “That at page 12, in clause 2,
in sub-clauses (a), (b), (¢) and
(d), the words ‘the Trade Marks
Registry within whose territorial
limits’, wherever they occur, be
deleted.” -

~ The motion was negatived.

< Mr DEPUTY  CHAIRMAN:
*Amendment Nos. 7 and 8 are barred.

The question is:

“That clause 3 stand part of the
Bin”

The motion was adopted.

Clause 3 was added to the Bill

Mr. DEPUTY CHAIRMAN:
clause 3A.

New

Surr V., PRASAD RAO: Sir, 1 am
not moving this. But I want to clarify
a misunderstanding, not on this.

Mr. DEPUTY CHAIRMAN.
can take some other opportunity.

You

Surr V. PRASAD KAQO: I am not
moving this.

Mr. DEPUTY CHAIRMAN: He i<
not moving it. Clauses 4 and 5—there
are no amendments.

Clauses 4 and 5 were added to the
Bill.

*For texts of amendments, vide

col. 3680 supra.

{ RAJYA SABHA ]

i my part to expect it.
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Clause 6—The Register of Trade
Marks

SHr1 V. PRASAD RAO: Sir, I move;

10. “That at page 13, lines 24-25,
for the words ‘Register of Trade
Marks’ the words ‘All India Register
of Trade Marks' bz substituted.”

11. “That at page 13, after line 37,
the following be inserted, namely: —

‘(3A) For the purposes of this
Act, a record called the Zonal
Register of Trade Marks shall be
kept at every branch of the Trade
Marks Registry, wherein shall be
entered all the names, addresses
and descriptions of the proprietors,
notification of assigaments and
transmissions, the names,
addresses and descriptions of
registered users, disclaimers, con-
ditions and such other matters
relating to registered trade marks
as may be prescribed and the
validity of this registration will
be coterminous with the terri-
torial limits of that branch of the
Trade Marks Registry wherein it
is registered.””

12. “That at page 14, line 2, for
the words ‘a copy of the register’
the words ‘the Zonal Register of
that branch and a copy of the All-
India Register’ be substituted.”

Mr. DEPUTY CHAIRMAN: The
clause and the amendments are before
the House.

Surr V. PRASAD RAO: Sir, I ex-
pect a more sympathetic consi-
deration  from the Minister even
at this stage. Perhaps it is wrong on
Anyway the idea
of this amendment is to provide for a
scheme of zonal registration by which
the small producer who is producing
in the cottage sector can be benefited.
The hon. Minister again is repeating
the same arguments which he repeat-
ed there which are not much of sub-
stance. He says no benefit is going
to be gained by imposing territorial
restriction, The amendment is not

l
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only 1mposing territorial restriction;
by that of course the person con-
cerned 1s going to gain; that is, the
opposition from any guarter will be
limited only to that particular zone.
That is one aspect.

The second thing is certain benefits
must follow if this scheme is accept-
ed. There must be smaller fees for
this registration. The Jitigation will
be limited. Al these are benefils

which will accrue to the smali pro- |

ducer. Suppose, in our Hyderabad a
small co-operative society is producing
matches. What is the fun of its
applying for an all-India registration?
It is a women’s co-operative society
congisting of one hundred members
and producing a particular brand of
matches. They never contemplate
their matches to have an all-India
eirculation. They are mainly and
purely intended for local circulation.
To say that they are not going to be
benefited by zonal registration is not
correct. You can reduce the fees for
that. It has been well stated by none
else than the Chairman of the Trade
BMarks Owners Association, Shri K. T.
Chandy, in an annexure to the Report
of Justice N. Rajagopala Ayyangar on
Trade Marks Law Revision, 1955:

“Large corporations with sub-
stantial resources can command the
.. services of the best lawyers and
can afford to agitate their cases
from stage to stage to the highest
tribunal in the country. This is not
open to the large number of owners
-of industrial property who are
either small or medium sized busi-
ness enterprises.”

‘So, certainly benefit is going to come
to him, to the small producer, maybe
in the co-operative sector or maybe
in the other sectors. Certainly it is
going to come to him.

Then, while prescribing the fee for
zonal registration, certainly it can be
veduced. For instance, if it is Rs. 60
for all-India registration, it can be
Rs. 5 or Rs. 10 for each zonal regis-
tration. In this way he can be saved
from the big botheration of litigation
wesulting from an all-India registra-
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t on. The second thing is, monetarily
he is going to gain. So, to say that
| he is not going to get any benefit out

| of this is not correct. On the other
| hand, it will be a refusal on the part

| of the Government to see the reality

‘ and to see the pattern of things that
j is at present existing. ’

\

Surt N. KANUNGO: Sir, I have
advanced arguments against zonal
registration of trade marks. I do not
want to repeat the same, but the only
point I want to make is this that Mr.
Prasad Rao’s assumption that parti-
cular goods have got only local circu-
lation is not correct. To give an
example, many matches are produced
in Sivaganga. (Interruption.) There
are numbers of matches in Sivaganga
which are circulated as far distant
as Aligarh and Hathras and many
other places. Apart from that the
Constitution of India permits, not only
permits but enjoins that circulation
of goods cannot be prevented. If we
have got a limited jurisdiction and the
same trade mark is registered else-
where in another area, you cannot
prevent the flow of those goods to
other areas, which will lead to con-
tusion and conflict. Therefore, on the
protection of trade mark owners,
whether they are big or small, it is
not necessary to restrict, it will be
injurious to have limited registration,
except in exceptional cases for which
provision has been made already.-

Mg, DEPUTY CHAIRMAN: The
question is:

10. “That at page 13, lines 24-25,
for the words ‘Register of Trade
Marks’ the words ‘All-India Register
of Trade Marks’ be substituted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAMN:
question is:

11. “That at page 13, after line
37, the following be inserted.
namely: — e

The:

‘(3A) For the purposes”of this
Act, a record called the Zonal
Register of Trade Marks shall he
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kept at every branch of the Trade
Marks Registry, wherein shall be
entered all the names, addresses
and descriptions of the proprietors,

notification of assignments and
transmissions, the names,
addresses and descriptions of

registered users, disclaimerts, con-
ditions ,and such other matters

relating to registered trade marks |

as may be prescribed and the
validity of this registration will
be coterminous with the territorial
limits of that branch of the Trade

Marks Registry wherein it is
registered.””

The motion was negatived.

Mr. DEPUTY CHAIRMAN:

* Amendment No. 12 is barred.
The question is:

“That clause 6 stand part of the
Bill.”

The motion was adopted.
Clause 6 was added to the Bill.

Clauses 7 to 10 were added to the
Bill. *

Clause 11—Prohibition of registration
of certain marks.

SHrr V. PRASAD RAO: Sir, I move:
~ 13. “That at page 16, after line 9,

the following be inserted,
namely:—
‘(f) the symbols of the recog-

nised political parties and the
names of the political leaders of
the country;’”

Mr. DEPUTY CHAIRMAN: The
clause and the amendment are before
the House. Mr. Prasad Rao, you have
already spoken.

SHrr V. PRASAD RAQO: The hon.
Minister’s reply is not at all satis-
factory. I don’t mean that it should
be subject to my satisfaction, that is
not the point, but it is not satistactory.

*For text of amendment, ovide
col, 3684 supra.

i
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Mgr. DEPUTY CHAIRMAN: If there
is any new argumeni, you may
advance it.

Surr V. PRASAD RAO: Sir, it is
contended from that side that clauses
11, 14 and 23 put together will cover
this thing. But clause 11 itself gives

a list of prohibitions. This clause
states:
“A mark—

(a) the use of which would be
likely to deceive or cause con-
fusion; or

(b) the use of which would be
contrary to any law for the time
being in force; or

(c) which comprises or contains
scandalous or obscene matter; or

(d) which comprises or cone-
tains any matter likely to hurt
the religious susceptibilities of
any class, or section of the
citizens of India; or

(e) which would otherwise be
disentitled to protection in court;

“shall not be registered as a trade
mark.”

Certainly the symbols of recognised
political parties and the names of
political leaders in the country are not
covered by any of these prohibitions.
Also, clause 14 says:

“Where an application is made
for the registration of a trade mark
which falsely suggests a connection
with any living person, or a person

whose death took place within
twenty years prior to the date of
application . . .” etc.

Suppose one is using the caption

“Nehru Cafe”. There Nehru does not
mean necessarily Jawaharlal Nehru—
he can contend like that. Unless it
is specifically mentioned, the symbols

of recognised political parties and
political leaders of the coun-
try are not covered, because he

can certainly say that it does not
refer to a particular name or a parti-
cular party. So, when it leads to the
reasonable belief that it suggests a
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particular person, then clause

comes into operation.
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14 | insist that no useful purpose will be
So also clause | served by adding to the Schedules of

23 does not apply to this question. i the Emblems and Names (Prevention

The hon. Minister has philosophically
said that after all it is transcient, that
the political party symbols are not
permanent fixtures. But, Sir, every-
thing is after all relatively transcient.
Law itself is not a permanent fixture.
So, the question is not about philoso-
phical things or transcient things, but
about political symbols or political
parties. As long as they are recog-
nised, this prohibition will apply. As
long as they are put in the list of
recognised political parties—in the list
of recognised symbols—Dby the Election

Commission, this prohibition can
operate. The moment they cease
to be recognised as  political

parties, this prohibition will also not
be there. So, I think there will be
no difficulty in accepting it. There is
no question of any philosophy here.
It has been contended from all sides
also that this should be put in there.

The hon. Minister has suggested
that recourse could be had by enhanc-
ing the schedule on another thing.
That, I think, covers only the national
emblems. The Ascka Chakra cannot
be used, the national flag cannot be

used or the national standard cannot |
be used. Only these three things are ;

prohibited. The schedule can be
enlarged. But instead of enlarging
the schedule, if here a specific provi-
gion is made, certainly it cah bar those
people from unscrupulously using
these names for their personal ends.
So, I think that it is very reasonable,
and it has been accepted by all sides.
Some time back, he said that the
House did not accept the name of
Mahatma Gandhi to be included in the
prohibited list. Today, Members from
both the Houses including the Speaker
of the other House, strongly assert
that his name should be put in the
prohibited list. I do not know what
comes in the way of the Government
accepting this amendment.

Surt N. KANUNGO: I am sorry
that I have not got brains enough to
-convince Mr. Prasad Rao. But I stili

of Improper Use) Act.

Mgr. DEPUTY CHAIRMAN: The
question is:

13. “That at page 16, after line
9, the following be inserted,
namely: —

‘(f) the symbols of the recog-
nised political parties and the
names of the political leaders of
the country;’”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
question is:

“That clause 11 stand part of the
Bill.” '

‘

The motion was adopted.
Clause 11 was added to the Bill.

Clauses 12 and 13 were added to the
Bill.

Clause 14—Use of mames and Trepre-
sentations of living persons or per-
sons recently dead.

Surt V. PRASAD RAO: Sir, I move:

14. “That at page 17, line 6, for
the word ‘falsely’ the word ‘reason-
ably’ be substituted.”

The
now

Mr. DEPUTY CHAIRMAN:
clause and the amendment are
before the House.

Sur: V. PRASAD RAO: Sir, ] want
the word “falsely” to be substituted
by “reasonably” because where an
application is made for the registra-
tion of a trade mark which ‘reason-
ably’ suggests a connection with any
living person, then only can you take
permission from him. There is no
question of anything being ‘false’. So,
I think that it should be ‘reasonable’

Surr N, KANUNGO: The use of the
word ‘reasonable’ will put a man
who wants te use his own name
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into difficulties. He cannot do
so. falsely. The basis of the
clause is that no one should

use anybody’s name without his per-
mission and without his knowledge.
Therefore, Sir, the word “alsely’ is
deliberately wused and the word
‘reasonable’ will create confusion and
ambiguity.

Mr. DEPUTY CHAIRMAN: The
question is:

14. “That at page 17. line 6, for
the word ‘falsely’ the word ‘reason-
ably’ be substituted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
question is:

“That clause 14 stand part of the
Bill.”
The motion was adopted.

Clause 14 was added to the Bill.
Clause 15 was added to the Bill.

Clause 16—Registration of trade marks
as associated trade marks

SHRI V. PRASAD RAO: Sir, I move:

15. “That at page 17, lines 34-35,
the words ‘or is the subject of an
application for registration’ be
deleted.”

16. “That at page 18, lines 8 to 14
be deleted.”

MR.
clause and the amendments are now
before the House.

Surr V. PRASAD RAO: Sir, I do
not want to make a speech on these.

Mr. DEPUTY CHAIRMAN: Do you
accept them?

Surt N. KANUNGO: No.
Mgr. DEPUTY CHAIRMAN: The

question is:

15. “That at page 17, lines 34-35,
the words ‘or is the subject of an
application for registration’ be
deleted.”

The motion was negatived.

[ RAJYA SABHA ]
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| Mr. DEPUTY CHAIRMAN: The
question is:

16. “That at page 18, lines 8 to 14
be deleted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The
question is:

“That clause 18 stand part of the
Bill."”

! The motion was adopted.

| Clause 16 was addad to the Bill.

Clause 17—Registration of trade marks
subject to disclaimer

Surt V. PRASAD RAO:
move:

Sir, L

17. “That at page 18,—

(i) in line 25, the word ‘either’
be deleted; and

(ii) in lines 26-27, for the words
‘or of all or any portion of such
matter, as the case may be’ the
words ‘or portion of the trade
mark’ be substituted.”

1
+ Mgr. DEPUTY CHAIRMAN: The
clause and the amendment are now
before the House.

|

Sar1 V. PRASAD RAO: Sir, here it
is a small thing:

“....the proprietor shall either
disclaim any right to the exclusive
use of such part or of all or any
portion of such matter....”.

If you say that all such maiter is to.
be disclaimed, then where is the neces-
sity of putting it on the Register? So,
my idea is that, if the Registrar wants
to impose certain restrictions, it can be
to a particular portion. If it pertains
to all the matter, then there is no use
of the proprietor accepting it. The
. limit is only to such part or portion
of the matter, as the case may be, to
the exclusive use of which the tribunal
| holds him not to be entitled. If all
the trade mark is not entitled to be
used, then you better reject him.
: There is no question of any imposition:
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of a limit on that. So, there is no
meaning if the words “or of all or any
portion of such matter, as the case
may be” are there. It is reasonable
and should be accepted.

Surr N. KANUNGO: Sir, it is quite
possible that separate applications may
be made for trade marks and one
trade mark may be completely cut out.

Mr. DEPUTY CHAIRMAN: Even
the clause says, “If the trade mark
contains any part.” So, “all” refers
only to that particular part.

Surt V. PRASAD RAO: It does not
read like that. The proprietor shall
disclaim any right to the exclusive use
of such part or of all.

Mr. DEPUTY CHAIRMAN: The
question is:

17. “That at page 18,—
(i) in line 25, the word ‘either’
be deleted; and

(i) in lines 26-27, for the woras
‘or of all or any portion of such
matter, as the case may be’ the
words ‘or portion of the trade
mark’ be substituted.”

The motion was negatived.

-Mr. DEPUTY CHAIRMAN: The
question is:

“That clatse 17 stand part of the '

Bill.”

The motion was adopted.

Clause 17 was added to the Bill.
Clause 18 was added to the Bill.

Clause 19—Withdrawal of acceptance

Suert V. PRASAD RAO: Sir, I move:

18. “That at page 20, line 3, the
words ‘if he so desires’ be deleted.”

Mr. DEPUTY CHAIRMAN: The
clause and the amendment are now
before the House.

Surt V. PRASAD RAO: Sir, the
Registrar may, after hearing the appli-
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cant, if he so desires, withdraw the
acceptance and proceed as if the appli-
cation had not been accepted. Natu-
rally, when the acceptance is with~
drawn, the applicant likes to be heard.
There is no question as to whether the
Registrar likes to hear him. Naturally,
when he applies, he says, “I wans
registration; I want my trade mark to
be placed on the Register.” 1 do not
think that the words ‘if he so desires”
are necessary. So, these must be
deleted. In every case wherever the
acceptance is withdrawn, it will be
incumbent upon the Registrar to hear
the case of the applicant.

Surr N. KANUNGO: Here, ‘he’
refers to the applicant. The applicant
may not desire to be heard at all and
he may be content at that.

MR, DEPUTY CHAIRMAN: “If he
so desires.”, ‘he' refers to the appli-
cant, not to the Registrar. So, you
withdraw?

SHrr V. PRASAD RAO: I withdraw
it.

Amendment No. 18 was, by
withdrawn.,

Mr. DEPUTY CHAIRMAN: The
question is:

leave,

“That clause 19 stand part of the
Bill.”

The motion was adopted.
Clause 19 was added to the Bill

Clauses 20 to 51 were added to the
Bill.

Clause 52—Power of Registrar to vary
or cancel registration as registered
user

'

Surr V. PRASAD RAQ: Sir, I move:

19. “That at page 37, line 19,
after the words ‘thinks fit’ the words
‘and after hearing the parties, it
necessary’ be inserted.” .

Mgr. DEPUTY CHAIRMAN: The
clause and the amendment are now
before the House.
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Serr V. PRASAD RAO: Sir, we
rightly gave to the Government in cer-
tain circumstances the power to
change, alter or reject certain applica-
tions. Sir, in certain cases where the
national interest is involved, certainly
the Central Government must have this
power. But the whole question here
is that the party must have a right to
represent its case before the Central
Government. So my amendment sug-
gests the inclusion of the words ‘and
after hearing the parties, if necessary’
after the words ‘thinks fit’. Once the
Central Government decides a parti-
cular application in a particular way,
naturally this decision will be con-
veyed to the Registrar and the Regis-
trar will implement it without any
change whatsoever. So in the whole
scheme here the applicant finds no
place at all. Of course, the Central
Government is fully entitled to do this,
but certainly the applicant should be
allowed to represent his case before
it. If my application, for instance, is
rejected, certainly I must have the
right to represent my case before the
Central Government. I think that is
very reasonable.

Mz, DEPUTY CHAIRMAN: But it is
said here “after making such inquiry
as it thinks fit”.

Surr V. PRASAD RAO: Sir, it is
not a question of any enquiry. That
enquiry may be by the third party.
Here I want these words to be speci-
fically included. That is my request.

Surr N. KANUNGO: Sir, using the
words ‘if necessary’ will be watering
down the provision itself. The point is
that the executive mind of the Central
Government will work in the context
of the economic conditions prevailing
in the country. If we get all the
material and the necessary papers etc.,
that will be quite sufficient to decide
the matter without hearing the party.
And wherever necessary, we may hear
the party also. But to tie down the
Government to hear every applicant
wi’l be wasting the time of the Cen-
tral Government and that is not neces-
sary .also. Therefore I do not accept
this amendment.

[ RAJYA SABHA ]
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19. “That at page 37, line 19, after
the words ‘thinks fit’ the words ‘and
after hearing the parties, if neces-
sary’ be inserted.”

The motion was negatived.

N

Mr. DEPUTY CHAIRMAN: The

question is:

“That clause 52 stand part of the
Bill.”

The motion was adopted.
Clause 52 was added to the Bill.

Clauses 53 to 59 were added to the
BillL

Clause 60—Certain provisions of this
Act not applicable to certification trade
marks

SHrI V. PRASAD RAO: Sir, I move:

20. “That at page 40, line 35, the
figure 29’ be deleted.”

(The amendment also stood in the
name of Dr. R. B. Gour.)

Mr. DEPUTY CHAIRMAN: The
clause and the amendment are now
before the House.

Surr V. PRASAD RAO: Sir, it has
been stated here that certain clauses
of this Bill do not apply to certifica-
tion trade marks. Sir, clause 29 deals
with the infringement of trade marks
and it says:

“A  registered trade mark is
infringed by a person who, not
being the registered proprietor of
the trade mark or a registered user
thereo! using by way of permitted
use, uses in the course of trade a
mark which is identical with, etc.
ete.”

So, Sir, if you say that the clause
regarding infringement will not apply,
then what is the benefit? So this
clause should be made applicable to
certification trade marks. That is the
purpose of my amendmen*,



-t

3697 Trade & Merchandise

Surr N. KANUNGO: Sir, this clause,
i.e. clause 29, has been deliberately
included, and it ought to be there. A
trade mark is also a certification trade
mark. In the earlier definition it has
been said so. Therefore there is no
point in removing that clause. Here
all the provisions regarding trade
marks are put together. The protec-
tion given to certification trade marks
will be reduced to that extent by
removing clause 29. I, therefore, am
not in a position to accept the amend-
ment.

Mr. DEPUTY CHAIRMAN:
question is:

The

20. “That at page 40, line 35, the
figure ‘29’ he deleted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The |

question is:

“That clause 60 stand part of the
Bill.”

The motion was adopted.
+ Clause 60 was added to the Bill.

Clauses 61 to 136 and the Schedule
were added to the Bill.

Clause 1, the Enacting Formula and
the Title were added to the Bill.

Suerr N. KANUNGO: Sir, I move:
“That the Bill be passed.”

Mgr. DEPUTY CHAIRMAN: Motion
moved:

“That the Bill be passed.”

Surr V. PRASAD RAO: Mr. Deputy

» Chairman, even certain most reason-

able things which have had the sup-
port of all the sections of the House
have fallen on the deaf ears of the hon.
Minister. Anyway, Sir, this Bill is
certainly an improvement over the
previous one. There is no doubt about
the fact that while implementing the
provisions of this Bill certain things
can be improved in the light of actual
experience. But the most welcome

[ 17 SEP. 1958 ]
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provision in this Bill is that after three
years of the Bill becoming an Act, all
the existing trade marks lapse. Then,
Sir, an opportunity must be taken to
see that those foreign monopolists who
are trying to use these trade marks as
a weapon to browbeat the Indian
industrialists are put in their proper

shape. I perfectly agree with the hon.
Minister when he says that this
is not the only thing to

check or curb the monopoly interests.
But he must also agree with me when
I say that this is also one of the things
by which certain curbs could be effect-
ed on these monopolists. I can quote
some instances. Take for instance, the
match factory itself. I know so many
false suits are brought against the
Indian match nakers in order to see
that they are tired out and get out of

' this business. It is not that those suits

are necessarily correct and legal, but
they do it in order to tire out the
Indian competitors and thus drive
them out of this business. Take for
instance the ‘Jyoti’ and ‘Light’ match-

box companies, I think about
i Rs 60,000 were spent to file suits
against these two companies. These

companies started with a capital of .
Rs. 30,000. And certainly they cannot
compete with these monopoly inter-
ests, Therefore, Sir, when this provi-
sion is included in the Bill, then
naturally the Central Government
must be on the lookout to see that
these small traders are benefited and
that our Indian industry is not
strangled by these foreign monopo-
lists, So I think the Government will
not fight shy to bring forward any
amendment that is necessary in the
light of practical experience. I hope
that this aspect will be clearly borne
in mind.

The second thing, Sir, is this. As
has been pointed out earlier, the
working of this measure will much
depend on the right type of person-
nel which will be administering this
law, Therefore unless some right type
of people are there who can properly
see that the interests of our country
are thoroughly safeguarded, not much
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would come out of this measure. So,
I think these things will be borne in
mind when the provisions of this Bill
are going to be actually implemented.
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Surr N. KANUNGO: Sir, I recipro-
cate the feelings and the arguments
which have been put forward by Mr.
V. Prasad Rao and here I must thank
him for the enormous help he has
given in the Select Committee and
also in the discussions in the House.

Mr. DEPUTY CHAIRMAN: The
question is:

“That the Bill be passed.”

The motion was adopted.

P

THE INDUSTRIAL DISPUTES
{BANKING COMPANIES) DECISION
AMENDMENT BILL, 1958

Tue DEPUTY MINISTER oF
LABOUR (Surx Asm Aui): Sir, 1 beg
o move:

‘““That the Bill further to amend
the Industrial Disputes (Banking
Companies) Decision Act, 1955, as
passed by the Lok Sabha, be taken
into consideration.”

The bank dispute has a fairly long
and protracted history. It is not neces-
sary to repeat it here. The House is
aware that the recommendations of
the Bank Award Commission were
accepted by the Parliament and en-
forced by the Industrial Disputes
(Banking Companijes) Decision Act,
1955. In its report, the Commission
laid down certain formulae about the
adjustment of dearness allowance,
payable to the staff, keeping in view
the variation in the cost of living
index. According to the formulae, dear-
ness allowance for the clerical and
subordinate staff can be adjusted, if
the average all-India cost of living

index for the half year ending June |

or December rises or falls by more
than 10 points as compared to 144

W
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Bill, 1858
(1944-100). The dearness allowance
for the succeeding half year is

raised or lowered by 1/7th
and 1/10th of the dearness allowance
admissible at the index level of 144
for clerical and subordinate staff, res-
pectively, for each variation of 10
points. It will be noticed that the
formulae provide for changes after
intervals of six months for variation
of 10 points in the index level. Repre-
sentations have been made to
Government that much hardship is
caused to the workers if the index
level rises considerably, but does not
actually reach 10 points. The inter-
val of six months is also considered
to be a long period.

In December last, the State Bank
of India recognising the necessity for
adjustment in the dearness allowance
basis, entered into an agreement with
the representatives of its workers.
This permits adjustments being made
quarterly instead of six-monthly and
also for every variation of 5 points in
the index level. Other bankers are
also agreeable to accept the modifi-
cation on the lines agreed to by the
State Bank of India.

This Bill is intended to wvest the
Government with powers to modify the
formulae so that adjustments could
be made to remove the hardship just
mentioned by me. Of course, the
intention is to remain within the
framework of the existing scheme of
dearness allowance. The House will,
no doubt, appreciate that it is not
desirable to change the ratio recom-
mended by the Commission, which
was also unanimously approved by the
Parliament. However, before making
any modification for the adjustment
of dearness allowance, Government
will consult the representatives of the
parties concerned,

With these words, I commend that
the Bill be taken into consideration.

Mg, DEPUTY CHAIRMAN: Motion
moved:

“That the Bill further to amend
the Industrial Disputes (Banking
Companies) Decision Act, 1955, as

i
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passed by the Lok Sabha, be taken
into consideration.”

SHRI PERATH
NAIR (Kerala): Mr.
man, the hon. Deputy Minister has
explained that this Bill has been
brought in response to the representa-
tions made by the bank employees
who have been feeling hardship in
regard to the way in which the
formula relating to the payment of
dearness allowance has been working
during the last 5 years. Now, as far
that intention goes it is to be wel-
comed. But in actual practice, I
will ask whether the implementation
of this particular provision is going
t0 mitigate the hardships felt by the
bank employees? We approach it in
a negative way. In an academic
gense, it may mean some relief because
under the formula now in vogue as
the Deputy Minister explained, it is a

3yo1

NARAYANAN
Deputy Chair-

six-monthly period, half-yearly
period and for a variation
of 10 points. So, taking the hase

figure at 144, it may fall down to 135
or it may go up to 153, When there
ig this variation of 19 points there
will not be any readjustment in the
dearness allowance. That is really
2 hard case. According to the new
provision the period will be quarterly
and the variation points will be 5
which means in effect that whereas
increase or decrease in the dearness
allowance under the existing formula
will be Rs. 7 of the basic figure, that
is from Rs. 50 to 57|-, or there may
be a fall or rise of Rs. 7|-, according
to this amendment, it may be that the
reduction will be Rs. 3%, The increase
also may be Rs, 3% and this adjust-
ment can be made every 3 months but
I want to ask hon. Minister even
theoretically speaking, what will be
the effect on the 80,000 bank emplo-
yees in this country if according to
this provision, certain bankers take
it into their heads to reduce the dear-
ness allowance, say even by Rs. 317
Now, the present formula is in vogue
and within that framework that ratio
is maintained but can we contemplate
with equanimity that any class of
amployees in this country, when the

[ 17 SEP. 1958 ]
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cost of living is rising in every respect,
will accept any reduction in their
dearness allowance, let alone these
bank employees, 80,000 of them whe
are organised in their own sphere?
Now, what is the actual situation in
the country? The bank employees
of course have been obliged to accept
this adjustment. I{ has been a sta-
tutory

. Mr.. DEPUTY CHAIRMAN: It has
been decided on the basis of the cost
of living index.

SHRI PERATH NARAYANAN
NAIR: That is exactly where the
bank employees have their grievance,
Now, the dearness allowance in regard
to several other categories of emplo-
yees in the country is calculated
under particular method. Under this
Gajendragadkar Award this dearness
allowance is linked to the cost of living
index based on averages.

Mr. DEPUTY CHAIRMAN: Whick
is the same for all clauses.

Surt  PERATH NARAYANAN
NAIR: It is not. Of course, the base
year in this case is 1946 but in other
cases it is mostly the war year of
1939 or even 1940. That itself makes
a difference. Apart from that, the
regional cost of living indices show a
tendency to rise, You take the Bom-
bay figure or the Calcutta figure. They
go on rising. Here the anomaly is
that this all-India cost of living index
based on certain averages—that alone
—shows a tendency to decrease. Now,
the misgivings felt by the bank
employees are based on facts. How do
you explain this? You know as a mat-
ter of fact that: there is rise in the
price of food. The prices of essential
varticles are going up but all the
same you are faced with this that the
all-India cost of living index based
on averages, shows a tendency to fall.

Suarr P. D. HIMATSINGKA (West
Bengal): Is not the award applicable
to the whole of India?

’
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NAIR: To bank employees. Now, if
particular employees are made to
suffer

Mr. DEPUTY CHAIRMAN: We are

now concerned only with bank
employees.
SHRI PERATH NARAYANAN

NAIR: In the implementation of this
particular provision, naturally there
is the human problem

Mr. DEPUTY CHAIEMAN: It is
an agreement, is it not, between the

employees of the banks and the
employers?

SHRI PERATH NARAYANAN
NAIR: What applies to other cate-~

gories of employees must be made
applicable to these also. During the
last 5 years

Mr. DEPUTY CHAIRMAN: That
means you want to go back on the
agreement?

SHRI PERATH NARAYANAN

NAIR: No.

Mr. DEPUTY CHAIRMAN: That is
the implication.

SHRI PERATH NARAYANAN
NAIR: If we lock at it in a hypotheti-
cal way it will be difficult. What will
be the actual effect of implementing
this? Suppose, some bankers take it
into their heads to reduce the dearness
allowance, what will happen? May I
ask the hon. Minister—is he prepared
to give an assurance that a minimum
dearness allowance which these people
are receiving now, will not be reduced
under any circumstance? Now, the
whole cost of living is increasing and
I may also remind the House, as the

hon. Minister said, that this banking

dispute has been a long and protracted
one. They have been putting up a
stout struggle to get some betterment
in their emoluments and dearne‘ss
allowance.

We know that in the case of other
categories of employees the dearness
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allowance 15 linked from point to
point fo the rise in the cost of living
index. But that is not the case here.
Moreover, the grievances and the
representations made are all founded
on facts and the Gadgil Commitee and
several other committees have sug-
gested that there must be an improve-
ment made in the present method of
calcuiating and working out the cost
of living indices. And they have
made their suggestions. The Ministry
of Labour in the case of industrial
workers and the Home Ministry in the
case of the middle-class employees,
these two Ministries are working out
a new and a more reliable method for
arriving at the cost of living figures.
And now even this Award—the
Gajendragadkar Award—will come to
an end by March next year and the
Government will be obliged to review
the whole thing and when they review
the whole thing they will have to
bear in mind certain considerations
about the whole question of dearness
allowance. For example, it has been
said that dearness allowance is con-
nected with the increase in the cost
of living. For the last two years cost
of living is going up. Dearness allow-
ance is intended to be a kind of tem-
porary increase over the basic pay to
meet the higher cost till normaley is
obtained. But our experience has
been that during the last twelve years,
the prices have gone on increasing
and there is no sign of their coming
down. Certain responsible committees
appointed by the Government have
themselves agreed that after the war,
prices have tended to stabilise at 160
or 170 per cent. That being so nol
only the bank employees but other
employees have been clamouring for
merging at least a portion of the
dearness allowance with their basic
pay. The Government has been obliged
to concede at least a part of it so far
as the Government employees are con-
cerned and for the Central Govern-
ment employees they have granted a
temporary increase of Rs. 5 in their.
dearness allowance. So they knew
and they accepted that the cost of
living was going up and increasing.
But here in the case of these parti-
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cular bank employees alone, there is
this contingency that it may be
reduced. The hon. Minister has said
that this is only an enabling provision
and he said that when it is implement-
ed, he will have consultations with
the parties concerned. I wish, Sir,
that when the Ministry and the Gov-
ernment have been receiving such
repeated representations from the
organisation of the bank employees, it
would have been better if even before
bringing forward this particular Bill,
they could have been consulted. They
are a recognised organisation and they
have expressed their willingness to
meet the Ministry. Whatever may be
the intentions of the Government the
point is, they must secure the approval
of the large masses of the people
whom it affects. That has not been
done. The bank employees, from
their experience of the working of
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this Award have made suggestions
and representations with regard to
certain other things also. Bu! these

have not been heeded. My point is
that the Government, the Labour
Ministry, must think twice before they
decide this question. I do not think
the State Bank or the Reserve Bank
even under this Award, have dared
to reduce the dearness allowance,
because they realise and they are
fully aware of the reactions that such
a reduction would produce. I want
the hon. Minister to assure us that in
no case will there be a reduction
permitted in the case of the dearness
allowance of any section of the
employees. After all, they are get-
ting only Rs. 80 or Rs. 90 or Rs. 100
per month and even a reduction of a
rupee or Rs. 2 or Rs. 3 in their salaries
would mean a lot, in the present cir-
cumstances in which the middle class
families are placed.

I have only to mention one or two
more things broadly. The hon.
Minister will be obliged to review the
whole case since the whole Award
will expire by March next. I want to
know how far the Gevernmont have
proceeded with their investigation.
This is a broad question. The ques-
tion of the merging of the dearness
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allowance with the basic pay has been
there and this question cannot be post-
poned any longer. Therefore, it will
be in the fitness of things to assure
the House that with regard to these
employees, there will be no reduction,
because for the past twelve years the
cost of living has been increasing and
there is absolutely no indication that
there will be any reduction. The
Gadgil Committee has accepted it and
it is time that the whole thing is
implemented. I want the hon. Minis-
ter to say what the Government has
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been doing about these things. These
figures of regional cost of living
indices and these all-India cost of

living index based on these averages,
these have led to all sorts of difficul-
ties. And the suggestion has been
made that a national all-India index,
more reliable and more satisfactory,
to the needs of the present situation
has to be worked out. Some work is
proceeding along these lines in the
different Ministries, I am told. But I
would urge upon the Minister also to
tell us what progress has been made
in this direction, because the whole
question is coming up in a broad way
and all the wvarious categories of
employees are directly concerned with
this. I would request the hon. Minister
to tell us how he means to tackle this
problem which has been thrown up
by the economic situation.

Surr P. D. HIMATSINGKA: Mr.
Deputy Chairman, I was trying to
follow the objections of the hon.
Member Shri Narayanan Nair, but I ~
have not been able to understand
what is his objection. The Bank
Award Commission made a report
which was codified in 1955 which
provides that if there is an increase
in the average cost of living index by
10 points, there will be an increase in
the dearness allowance. And if there
is a decrease to the extent of 10
points there will be a corresponding
decrease in the dearness allowance.
The employees represented that it was
very hard on them if the prices
increased considerably, though not by
10 points throughout a period of six
months, but* to that extent or a little



Industrial Disputes
(Banking Companies)

[Shri P. D. Himatsingka.]
short of it
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throughout a period of

three or four months, and that if the |

period fell short of six months they
did not get any benefit. As the cost
of living had increased, as mentioned
by my friend just now, they had
already got the benefit; originally the
dearness allowance was Rs. 50 and
because the cost of living had increas-
ed, at present it is Rs. 54'14 n.P. Now
the employees wanted that, instead of
making them wait for six months and
the increase in the cost of living to go
up by 10 points, let the basis be an
increase by 5 points and over a period
of three months. Therefore, if there
is an increase to the extent of 5 points
only and over a period of three months
only there will be an increase in the
dearness allowance. Similarly, if there
is a decrease to the extent of 5 points
there can be a corresponding decrease
in the dearness allowance. It is based
on the Bank Award and it covered
all the banks in India barring a few
which had been excluded, and there-
fore the question of dearness allow-
ance concerns all the employees of all
the banks throughout India. Now, if
the cost of living index level increases
in certain areas but decreases in cer-
tain other areas you cannot take up
the question of dearness allowance
areawise, but if you make it applicable
to the whole of India, the cost of
living to be taken into consideration
should be the average cost of living
of the whole of India, as has been
recommended in the Award of the
Bank Award Commission.” Sir, why
should it be funny to think of a reduc-
tion? If the dearness allowance has
been increased on the basis of a
formula, then certainly if the index
level falls, there ought to be a decrease
also.

SHRI PERATH NARAYANAN
WAIR: If the all-India average falls.

SHrT P. D. HIMATSINGKA: Exactly
80. They get the benefit when the
all-India average increases. Other-
wise the original amounts payable to
them should stand. As a matter of
fact there is one very significant differ-
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ence between the bank employees and
other labour. Sir, as you know, in no
industry there is—what can be called,
this grade; there is no increment of
salary or wages year by year on a
fixed basis, whereas in a bank, under
this Award, a clerk who enters on a
pay and allowances of Rs. 85 goes on
getting more and more till he reaches
the figure of Rs. 280, from Rs. 85 to
Rs. 280, the annupl iacrement being
Rs. 5 in the first three years, then Rs. 6
in the next two years, then Rs. 7, Rs. 8
and so on, the increment rising up to
Rs. 15 a year. Where else do you find
this yearly increment? It is in neo
other labour. That important factor
is being ignored when opposition is
being put forward to the amendment
that has been proposed by the hon.
Deputy Minister for the benefit of the
employees. It has been mentioned by
them that the banks should not reduce
the dearness allowance. If that were
so, this amendment will act only to
the benefit of the employees because
if there is an increase in the cost of
living index to the extent of 5 points
they will get the benefit and if there
is a decrease it may be that the Gov-
ernment will not reduce the amount.
But you cannot have it one way, a one-
sided decision only, when it is governed
by an Award affecting all the banks,
an all-India Award which has been
accepted by the Government and on
the basis of which this legislation is
being enacted. Sir, as you know the
working cost of the banks has increased
very considerably and it is added to
the cost of practically every industry.
If the cost of running a bank goes up
by even one per cent. it means addi-
tional cost of one per cent. to the
industry, and that affects the price of
every commodity, and therefore, one
has to be very careful in seeing to it
that money does not become dearer
than what it is at present. Sir, there
is another very important thing to be
noticed. As you know, Sir, even now
some banks are paying more than
what the Award provides to be paid;
but even then in certain places the
employees resort to, what is called,
pen-down-strike or go-slow tactics and
so on. As a matter of fact, it is time



¢

Industrial Disputes

(Banking Companies)
Government takes up a definite atti-
tude to see that if the employees want
the help of the community to better

3709

- their prospects and their position, they

should render adequate service for the
amount they are paid. Otherwise, Sir,
it is a one-sided game, you go on
increasing the salary and you do not
get proper work turned out. As a
matter of fact, if you now take statis-
tics you will find that persons who
were doing work, say, to the extent
of 20 points, have been now doing 10
points, and to the extent of 10 points
that they do not work during office
hours, they want to do it on the basis
of extra time devoted to it. They do
it like that and they get double the
amount. This is what is happening in
the banks and this is adding to the
cost of running the banks. These facts
are being forgotten by our friends who
champion the cause of the employees
and they are not placing these facts
before the House. The House knows
how the strikes had been carried on
to the detriment of the employees and
to the detriment of the general com-
munity. It was because certain per-
sons not connected with banks, persons
from outside, became the leaders of
the employees, and they did not care
for the effects of a prolonged strike on
the community and on the employees
themselves.

SHRI PERATH NARAYANAN
NAIR: That is a general allegation.

Surr P.D. HIMATSINGKA: That is
not a general allegation; that is admit-
ted, and as a matter of fact the bank
employees realised later on that they
had been misled. Therefore, Sir, the
present amending Bill is in the
interest of the employees, and I can-
not understand what possible objec-
tion can be raised to its being accepted.

Dr. P. J. THOMAS (Kerala): Mr.
Deputy Chairman, I am not against
bank employees being given allow-
ances on the basis mentioned in the
Bill, but I fear that . .

Sarr V. PRASAD RAO
Pradesh): You don’t agree?
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Dr. P. J. THOMAS: I am not against
them, I said.
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Banks in India are not all of the
same category. There are large banks
and there are small banks and there
are huge differences between the large
banks, like the State Bank of India,
the Central Bank of India and the
small ones. These large banks get
very large deposits paying very low
rates of interest, and some deposits
bear no interest at all, absolutely free
of interest, whereas the small banks
have to pay comparatively higher
rates of interest for the deposits they
get and thus their costs are very high,
and as pointed out by the previous
speaker, these banks will not be able
to bear the additional cost involved.

I come from a part of the country
where there are very small banks,
and those banks have been garnering
the savings of the people and giving
them credits on reasonable terms in a
way you cannot find in any other part
of India. As such I think, to have any
kind of general level of all-India cost
of living for the fixation of dearness
allowance for the whole of India is
not at all fair. Secondly, Sir, on the
question of all-India index numbers
of prices, there again I doubt whether
it can justly be taken as the basis for
purposes of this Bill even though it is
the average all-India cost of living
index. Now, Sir, in some parts of the
country the cost of living is much
higher. For instance, take the price
index of food. The prices are pro-
bably higher in certain parts, lower
in other parts. Therefore, we have to
base this increase in dearness allow-
ance on the local cost of living figures,
not on the basis of the all-India cost
of living index. After all, this
country is not a small country and
the prices vary considerably in the
different regions and in the different
parts of the regions. For example,
just at present we know very well the
high price of foodgrains prevailing in
northern India and I do not think
prices have gone up so much in the
In any case to base an increase
or decrease in dearness allowance on
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the all-India cost of living index is, to
my mind, not justified. I am doubtful
whether it will do even justice to all
if you take the average all-India cost
of living index. Bank employees in
certain parts of the country may bene-
fit a great deal whereas employees in
other parts may have to lose. In any
case the banks are affected. All these
would add to cost and this will have
repercussions on industry and business,
The hon. Deputy Minister has assured
us that the two associations of banks
were agreeable to the change. I do
not know which are the associations
he meant. I have a great complaint
to make in this regard. There are the
banks of Kerala of which I shall say

’ - i
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something. The conditions of Kerala

are very different from the rest of

India, and I know most parts of India.

Mgr. DEPUTY CHAIRMAN:
want more time, Dr. Thomas?

You

Dr. P. J. THOMAS: Yes, Sir, I shall
take more time.

Mr. DEPUTY CHAIRMAN: Then
you can continue tomorrow.

The House stands
11 a.M. tomorrow,

adjourned till

The House then adjourned
at five of the clock till eleven
of the clock on Thursday, the
18th September 1958.



