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[Shri S. V. Krishnamoorthy Rao.] only
production of document is necessary, some
officer has to go, but he may not be a high
officer. You can decide it in consultation

DRr. R. B. GOUR: The commission can
come here.

SHRI S. V." KRISHNAMOORTHY RAO:
The commission can also come here. But that
means greater expense. It should be left to the
court to decide. It is the function of the court
to decide whether a commission would be
sufficient or an officer should be sent. I think
we should not usurp the functions of the court
in this matter. After all, we should work in co-
operation— both the legislature and the
judiciary—and I think the procedure that we
have suggested is quite proper. 1 hope the
House will approve of the Report and the
procedure suggested'therein.

MR. CHAIRMAN: The question is:

"That at the end . of the Motion the
following be added, namely: —

‘and having considered the same the
House agrees with the recommendations
contained in the Report'."

The motion was adopted.

MR. CHAIRMAN: The question is:

"That the First Report of the Committee
of Privileges laid on the Table of the House
on the Ist May, 1958, be taken into
consideration, and having considered the
same, the House agrees with the
recommendations contained in the Report."

The motion was adopted.

THE PROBATION OF OFFENDERS
BILL, 1958.

MR. CHAIRMAN: Mrs. Alva. A hard day
for you.

THe DEPUTY MINISTER ofF HOME
AFFAIRS (SHRIMATI VIOLET ALVA)
Welcome, Sir. I move:
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"That the tsui to provide ior tne release
of offenders on probation or after due
admonition and for matters connected
therewith, as passed by the Lok Sabha, be
taken into consideration."

It is a very different problem now that we
shall debate m today. From Scheduled Castes
and Scheduled Tribes and Vimukta Jatis, we
now come to that class in our society who are
called offenders—rightly or wrongly—and
have to be placed before courts of law. This
Bill has been before this House once before. It
went to the Joint Select Committee and it is
here today for the opinion of this House and
finally for its adoption. Probation is not a new
thing in the world today, since the idea of
penology and criminology has been changing
based on scientific research in the iast half a
century or more. There are many countries
that have gone far ahead on this subject and
they have undertaken, or shall I say, they have
ventured to undertake, that the human mind is
far too intricate and, therefore, those whom we
call criminals should be treated as diseased
men or women. While discussing this Bill, 1
want the House to bear in mind thr.t it is not a
new measure in India or before this House. It
was as far back as 1923 when the Criminal
Procedure Code was amended first and a
provision was put in there, by which the first
offenders, not under 21, for offences
punishable with not more than seven years
could be given probation; and under 21, any
woman for offences not punishable with death
or transportation for life, could be considered
under the scope of the measure that is before
us today. From time to time it went to the Jails
Committees. The jail reformers were there.
Everyone felt that the jails only hardened a
criminal, whether he is real or unreal; that the
jails do not provide sufficient scope for his
reformation or rehabilitation in society. It was
felt so from time to time till we reached 1925
when the Conference of Inspectors-General of
Prisons told the Central Government then that
there should be a Central measure by
which probation



1297 Probation of

should become the law of the country.
However, the then Government being too pre-
occupied sent back messages £a the States that
they left it to each State to improve upon this
measure, the idea underlying the reforms of
the jail system and the reforms in the field of
penology and criminology. After tha" the
States were not found wanting in the sense that
the various States took up this measure and
today the law of probation exists in many of
our premier States. It has shown us that it does
good. It has proved to us that there is no harm.
There will be a number of Members who will
doubt the need to put this measure on our
Statute Book. But I want to assure them that
by probation or by admonition, please do not
run away with the idea that the criminals will
be let loose in the streets. Nothing of the sort.
To understand that, you have to go back to
those States that have this enactment on their
Statute Book, which is being enforced even
today. After Dr. Reckless came in 1952 and
also followed up by our own Jail Reforms
Committee, it was decided that this is in 'the
Concurrent List of the Constitution and,
therefore, a Central measure would certainly
suit the vastness of this country and it would
assist even the Territories and the other States
that do not have this law, to take it up as a
useful measure, to look into the system of
probation.

12 NOON

Sir, Members will ask, "What , is
admonition for a man who commits a crime;
what is probation for a man who injures his
fellow-man?" But may I a?k them, "What is
this term, this stigma, that we attach to a man
—or a woman—if his offence be trivial, even
if he be an erring citizen, giving him no
chance for the rest of his life to go back to
normalcy in our society or for employment?"
This curse we want to remove from the
society and we do not want to do it in a
manner which will threaten the society- We
are going to make it a discretionary measure
for the courts and we are going to introduce a
new agency in
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the courts by which the Bench will be able to
decide for itself whether the offender that
stands before the bar is suitable enough for
this purpose, looking into his character, his
environment, his training,- his circumstances
and his mental make-up or whether such a
man should go behind prison bars and not
come back, as a man lost to society for ever.
May I ask Who gives a man a chance for
employment? Very often, even his own family
does not want him. Very often he goes back
because there is ro place for him outside, in
the society. He feels himself lost to society.
The moment prison doors are opened for him,
he yearns to go back and, therefore, the first
offender becomes a habitual offender and the
habitual offender becomes a hardened
criminal, for there is no salvation for him. We
want to devise a scheme by which, according
to the discretion of the court and with the help
of the probation officer, we shall be able to
examine case by case and see how many we
can reclaim. If this be our conviction that jails
cannot help all the offenders, there is no
reason why we should, not adopt this new
system; if jails do not help or reform the
offenders, we shall reform them in their own
society, in their own environment, in the
particular environment of the particular
offender.

Who is a probation officer? There is a
mistaken, notion about it in this august House
as it was in the other august House and
outside. I may be forgiven if I say that this
mistaken notion is most prevalent amongst
veteran lawyers. It is hard for the veteran
lawyer to understand what is probation. He
only knows how to argue a brief. He only
knows that injustice is done.

SHRI AKBAR ALI KHAN (Andhra
Pradesh): You have a poor opinion about
lawyers.

MR. CHAIRMAN: She herself is a lawyer.

SHRIMATI VIOLET ALVA:

myself.

Including
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[Shrimati Violet Alva.] There is this opinion on
account of which we have found great
difficulty
in gathering their convictions on to our side.
Maybe, their practice in the law courts makes
them convinced that this isnot a suitable
measure; maybe, they still believe in the
deterrent method of "a tooth for a tooth and an
eye for an eye". But no more do we believe in
the old-fashioned methods where it will be a
tooth for a tooth or an eye for' an eye. We,
fathers and mothers, have forgotten and do not
believe any more in the saying, "Spare the rod
and spoil the child." We,, mothers, know how
to bring up child-

« ren without using the rod. So, I do not see any
reason why we should not bring up the
offenders without prison bars and why there
should be a conviction in every case and why
there should not be a reformation or an
attempt to reform them. Probation is not
conviction. Probation is only a suspended
sentence and I do want to press before the
House how it comes about.

Probation of

[

The question of probation only comes in
when evidence is collected in the court, when
evidence is laid, when the Bench is satisfied
whether a man is guilty or not. Probation and
admonition arise only when a man is found
guilty. If he is not found guilty, he goes away.
In our cour-ts of law, we have seen that even
the accused are often given the benefit of
doubt and discharged, because cases come in
such large numbers. When a man is found
guilty then it is for the court to make up its
mind whether that man—or woman—if he is
sent back to his own environment and to his
own family, would reform himself and become
a useful citizen or whether he must go to
prison. So, the judge only suspends the
sentence. He says hat this man should be given
an admonition and off he goes. Off he goes
where? To the court of the probation officer.
The probation officer is not a policeman. He is
a guardian. The probation officer has been
misunderstood here and there to’be a
policeman. Not at all. There is a doubt and a
reflection cast on the type
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of probation officers th"t we have in this
country, that they themselves will take bribes
along with the witnesses, that they will not
come forward and that they will twist and* turn
evidence and all that. I think that is very wrong
and a great injustice done to even the small
probation services that we have today in cities
to look after children. I have seen the probation
officer at work in Bombay. He is indeed a
friend, philosopher and guide to the child. Prof.
Wadia will bear me out that in Bombay—
because this lies in his sphere— the Children's
Court works very efficiently. Case-file by case-
file is prepared about every child. How many
weeks and months of effort are taken to find out
the environment of the child, the earning
capacity of his father and mother, his house, his
place and from where he comes! A lot of effort
is being made and we are able to rehabilitate
him, let me say, to a great extent. If we can do
that with regard to children, why should we not
get the same perfect type of element for our
adult offenders? Therefore, if the court thinks
that admonition is not enough and that a man
cannot go back to society with admonition, it
may decide that probation be granted to him for
one year, two years or three years and that the
man be sent back to society, to his home. Here
again, I want the House not to confuse them-
selves with the 'after-care programme* and the
'probation programme' In the other House,
Member after Member mixed up 'after-care' and
'probation’. 'After-care' is for those people who
get out of prisons, who go out of certified
schools or Borstal institutions or any other
correctional institute. But 'prorTation' means
that we do not send the man or the woman to
any institute of correction; we send him home
and keep a vigilant and watchful eye on what he
is doing and how we can rehabilitate him. It is a
great task and the guardian is like a missionary.
He follows the offender and tries to rehabilitate
him wherever he happens to be.

If he has a suspended sentence, what
happens? Suppose a man who is on-
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probation manifests 'misconduct or goes
wrong or becomes a danger to society, then
again, the case is brought back to the court and
he gets his original sentence and goes to
prison. It is only a method which was already
in the Criminal Procedure Code. We want to
extend the benefit of that provision and see
how it is spread all over the country and how
it would work in the new sense here, because
all the progressive countries of. the world have
this system and this is working well there.

Sir, I do not want that I should spend more
time on this. There is the hon. Shri Madhava
Menon who, in hi; own State, has seen how
effectively this measure has operated. With
such people around us who have gathered
experience “and are fully convinced of this
and with such experts, I do not see why we
should have any doubts about the succe3s of
this system. Last time, when I introduced this
measure here, I referred to the fact that Dr.
Reckless came to India, went through our jail
administration, had discussions and
conferences with our experts, sociologists,
psychologists and psychiatrists and finally, he
came to the conclusion that the human
material inside our prison was good material
according to him because he had seen prisons
of many countries. And he said that here in
India it is very good material that goes to the
prison. Why? Because of the socioeconomic
conditions. But why should they go to the
prison and come back with a stigma? And,
therefore, he suggested along with our own
experts that the time is ripe for the Central
Government to adopt this measure and hand it
over to the various States.

DRr. W. S. BARLINGAY (Bombay): May I
just ask one question? I want to understand
the propriety of subclause (3) of clause 1,
which says:

"It shall come into force in a State on
such date as the State Government may, by
notification in the Official Gazette, appoint,
and different dates may be appointed for
different parts of the State."
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Why should not this measure come into
force in all the States at once?

SHRIMATI VIOLET ALVA: Sir, it is because
in some States the law is already there. We do
not want to impose this overnight, for the
simple reason that the background of this
measure is probation and the necessary
equipment that must be there before this law is
enforced will take time, and each State will
have to get ready. I can understand the mind of
the hon. Member. He thinks that the
machinery should be ready and then the law
should be made. But unless the law is made,
no machinery can come forward. Who is going
to prepare it? Wherever there is the law, the
machinery, in its infancy, is there and there are
agencies for training these probation officers.
And, therefore, this clause has been inserted
by the Select Committee.

Now, Sir, I shall explain the various clauses
contained in this Bill. In clauses 3 and 4 we
have avoided the use of the word 'convicted',
because this very word 'convicted' is a
revolting one in such a measure. Instead, we
have said 'found guilty*. When a man is
convicted, he goes to> prison. (Interruption.) If
I am convicted of an offence, what follows?
The sentence follows. But in the case of the
words 'found guilty' it need not follow.
Therefore, in these clauses, i.e. clause 3 and
clause 4, we have kept the words 'found guilty’,
because the Select Committee has decided that
the word 'convicted' should not be used. Then,
Sir, in these two clauses, the distinctions based
on age and sex as mentioned in section 562 of
the Criminal Procedure Code are avoided.

Dr! W. S. BARLINGAY: What is the

difference between 'convicted' and 'found
guilty'?
SHRIMATI VIOLET ALVA: The word

'convicted' has a certain meaning in common
parlance. You are an advocate and you know
it. The term 'found guilty' also may mean the
same thing,, but it has a different flavour.
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DRr. W. S. BARLINGAY: No flavours here.

SHRIMATI VIOLET ALVA: Sir, when the
clause by clause consideration of the Bill comes
before us, I will be ¢ able to satisfy the House
then and they can then say whether they still
prefer the word 'convicted' to the words 'found
guilty'. Sir, for clause 3, 'previous conviction'
would also include the order made under
clauses 3 or 4 of this Bill. We have tried to
analyse that and re-arrange these clauses. Then
under clause 4 probation is available to all, not
only to first offenders as in the Criminal
Procedure Code. We have tried to extend it to_
others also. And finally, Sir, in this clause
probation officers have been provided for,
which is not done in the Criminal Procedure
Code. When there is a clause by clause
discussion, of course, we shall be able to
discuss these matters more fully.

Then, Sir, in clause 5, provision has been
made for compensation and costs but not for
fine. Now again my friend will ask: What is
compensation and what is fine? But there is a
provision for compensation only and not for
fine. The word 'compensation' also has been
very carefully placed there, because if a
probationer is not able to pay this
compensation, which you may like to call
fine, it would be infruc-tuous, and then the
man must go to prison.

Then, Sir, in clause 6, there is a restriction
on imprisonment of offenders under twenty-
one years of age. There was a lot of discussion
in the Select Committee as well as out"ide that
this age limit should be reduced to 18. I want
to mention to this august House that the age
range would become very narrow if it was
reduced, because in our Children Act, which I
think almost all the States are having today,
the age limit is 15 to 16 years, and in any case,
if a young man or a woman is 21 years of age
or under 21 years, the age range becomes so
narrow, that it becomes difficult to send him
or her here or there. In any case the Inspector
General of Prisons has the right to remove any
minor
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from the prison and send him to a Borstal or
to a certified school. When that is so, we have
preferred to keep it as under 21 years.

Then, Sir. clause 7 says that the report of a
probation officer shall be treated as confidential.
The report of the probation officer should come
before the court, but the probation officer may
not be available, because it is a type of training
for which we require the right type of people.
We must remember that the probation officers
themselves have to be very normal beings.
Otherwise, they cannot be able to reform
anybody. Therefore they must be mentally all
right, physically sound and morally correct. Of
course, it is very difficult to -get such type of
people, but we are going to make an effort and |
do nllt see why we should not be able to get
such people, because we have got such people
available and we must encourage such people to
come orward in more and . more numbers for
this type of welfare work. Sir, in clause 7, it has
been stated that the probation officer's report
should be confidential. There again there was a
discussion as to why the probation officer's
report should be treated as confidential. But I
am asking: Why should it not be treated as
confidential? It should be treated as confidential
unless, of course, the court decides that the
offender should be told about the report whether
it is for or against him. It helps the probation
officer to move and go about freely with him
because he observes his behaviour from 'many
angles, for example, from the angles of environ
r ments, character, circumstances and i
employment. Therefore, Sir, the report should
be treated as confidential.

Then, Sir, in clause 11 we have made a
provision that wherever a sentence is given,"
the court must reduce it to writing, and there
we have kept the right of appeal in such cases.
If the magistrate or the judge or the court
convicts an offender and punishes him with
imprisonment, then it must be reduced to
writing,.so that he gets the right of appeal.
And with
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regard to the duties of the probation officers,
Sir. 1 have already mentioned the type of
people we want, the type of people we have
and the* type of peopie we should encourage
to come forward to do this kind of specialised
job. And I think it is a very progressive
measure that I place before this House for
discussion, which is to follow now. Sir, 1
move.

MR. CHAIRMAN: Motion moved:

"That the Bill to provide for the release
of offenders on probation or after due
admonition and for matters connected
therewith, as pas:ed by the Lok Sabha, be
taken into consideration."

PrOF. A. R. WADIA (Nominated): Mr.
Chairman, Sir, I heartily congratulate the
Deputy Minister on the very able way in
which the Bill has been presented. It is a very
progressive piece of social legislation, and the
Bill comes not a day too late.

SHRI H. N. KUNZRU (Uttar Pra-de-h):
Too early.

PROF. A. R. WADIA: It does not matter so
long as it come-: into force. There was a time
when the idea was prevalent that criminals are
born. That school of thought believed that
criminals are always born but that view has
been given up now and we find now that "once
a criminal, always a criminal" is not a theory
to be upheld. In fact we find that circums-
tances may drive people to crimes but it is
always open for them to be reclaimed and this
is particularly true in connection with juvenile
delinquents. Bombay has been very rich
perhaps in criminals, also in juvenile
delinquents but I am bound to say that it is
also rich in affording means for the reformat
ion of criminals.

[MR. DEPUTY CHAIRMAN in the Chair]

We have had for a number of years, the
Sassoon Reformatory School and it has been
found that many of the inmates turn out to be
good citizens later on in life. The
Children's Aid

18 RSD—2.
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Society has found that 20 per cent, of the people
lapse into crimes later on but it means that 80
per cent, have improved and a criminal
reclaimed is a citizen gained. It is on that princi-
ple that the principle of probation now , is
extended. It is not desirable to commit every
criminal to prison because in the prison he is
likely to grow worse and therefore it is desirable
that people, if possible, may not be convicted,
may not be sent to prisons but may be put on
probation and in that connection, probation
officers have been appointed and that works
very successfully in Bombay. I can certainly
bear witness to that.

SHRI H. P. SAKSENA (Uttar Pradesh) : In
U.P. too.

PROF. A. R. WADIA: I am glad to hear that
in U.P. too it has been done with conspicuous
success. I have absolutely no criticism to offer
regarding this Bill. I only congratulate the
Government on this progressive piece of
legislation and am perfectly certain that this
will help the cause of reformation of
criminals.

SHRI P. N. SAPRU (Uttar Pradesh): Mr.
Deputy Chairman, Sir, I would like to extend
to this Bill my general support. It is on the
whole a progressive measure and .

SHRI N. R. MALKANI ' (Nominated): U
is a revolutionary measure.

SHRI P. N. SAPRU: I am not afraid of a
revolutionary measure provided it leads to
something great, something worth while. I think
we have to approach these social questions in a
liberal manner and not from the point of view at
such lawyers or men who feel that the social
fabric must be preserved at all costs irrespective
of considerations of social justice. I don't say
that my point of view in this matter is that of the
psychiatrists, the psychologists or the
sociologists but I certainly think that we should
not be afraid of experimenting with penal I
reform where that reform is indicated.
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[Shri P. N. Sapru.]

Let me 311st glance at some of the clauses
of this Bill. Let us take clause 3. That
empowers the court to release certain persons
after admonition. The offences for which a
person can be released after admonition are of
a minor character and it is not obligatory or
compulsory on the part of the court to release
him after due admonition. This is a power
which the courts possess even today. A
sentence is always a matter of discretion with
the court and the court may well come to the
conclusion that it is a case in which the power
of admonition should be used rather than that
of sentence. Before the judge can release a
person after due admonition, he must satisfy
himself that having regard to the
circumstances of the case including the nature
of the offence and the character of the
offender, it is expedient that he should use this
power. Therefore, I find nothing revolutionary
in clause 3 and I would like my esteemed
friend Mr. Malkani to tell me what revolution
in qur law this clause is going to bring about. I
have tfead the relevant and the irrelevant
Minutes of Dissent on this measure with some
amazement. I have not principally been a
criminal lawyer myself for my principal
interest has been civil law but I have had some
experience of criminal work as almost every
lawyer has had, and I don't think that a clause
of this character is going very much to
increase the incidence of crime in our country.
People are not deterred from committing thefts
if they feel the impulse to do so, if you send
them for 3 or 6 months' R.I. They would only,
after they come back, become hardened
criminals and I think it is on the whole wiser
and in the interests of society that this power
should be there and should be used with care
by our courts of law.

Probation of

Then I would come to clause 4 and here I
find that the courts have been given power to
release certain offenders on probation of good
conduct. Here this is a discretion given to the
courts, instead of sentencing the person
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found guilty to any punishment, to direct that
he may be released on his entering into a
bond, with or without sureties, to appear and
receive sentence when called upon during
such period, not exceeding three years, as the
court may direct and in the meantime to keep
the peace and be of good behaviour. There is a
proviso added to this clajjse that before this
action is taken of releasing him on good
conduct bond, the court must be satisfied that
the person has a fixed place of abode etc. Here
again I do not find that there is anything
revolutionary about this measure. All that it
does is to consolidate the law and to have a
unified law of probation for the entire country
and I do not find any difficulty with this
clause. With this I come to sub-clause (2)
which says:

"Before making any order under sub-
section (1), the court shall take into
consideration the report, if any, of the
probation officer concerned in relation to
the case."

Mr. Deputy Chairman, I want to say one or
two words about these probation officers. |
think this system of probation is good and I
think we ought to have these probation
officers. But it is not enough for you to make
provision for having probation officers. It is
also necessary that the class of men you select
as probation officers are competent officers
and good officers. The probation officer's task
is a difficult one. He must have a good
training, good knowledge of modern
psychology. He must be trained in modern
psychological methods. He must have a good
sociological background. He must be able to
understand the social and economic
environments of the prisoner or the offender
and he must have a broad comprehensive
outlook.

DRr. W. S. BARLINGAY:: Should not he be
a socialist?

SHRI P. N". SAPRU: Well, I think that
would be rather a good thing. But I am not
suggesting that he must be a socialist or a
communist. But he
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must be a good human being. Well, the
probation officer comes in after the judge or
the magistrate has come to the conclusion that
the man is guilty. The probation officer's duty
will be to advise him as regards the suitability
of applying the probation system to the
offender. His duties will arise after the man
has been convicted. It has been suggested here
that the report of the probation officer should
be of a confidential character. It is true that
discretion has been given to the judge to npke
the substance of the report available to the
accused person if the judge thinks that it could
be made available. But the general direction is
that it should be treated as confidential.
Frankly speaking, 1 have not been able to
appreciate why the report of the probation
officer should be treated as confidential.
Maybe, in some cases it will work as a real
hardship upon the accused person. I am rot
convinced that we have today in our country a
class of probation officers whose judgment we
can implicitly trust. I am not casting any
reflection on them, some of them are very
good people, but 1 have a sort of feeling
somewhere in my mind that I am not sure that
we have in this country a class of probation
officers on whose integrity or impartiality or
ability to be fair or sense of fairness we can
absolutely depend. Therefore, I am rather
apprehensive about this clause, that the report
shall be treated as confidential.

Probation of

SHRIN. R. MALKANTI: If you will read the
proviso it will be clear.

SHRI P. N. SAPRU: Yes, I have read the
proviso and I have just mentioned that the
judge has been given' the discretion. But 1
know how a judge's mind works. The
difficulty will be that there will be magistrates
and .there will be judges who will attach more
importance to the direction than to the
proviso. Therefore, I do not say that I am
opposed to the clause as it is', but what I say is
that I am a little apprehensive about the
manner in
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which it will work. I am not quite happy
about the proposal that thesa reports should
be treated as confidential.

Another question on which we have to
make up our mind is whether we should treat
persons up to the age of 21 as a class apart
from the rest of the community, because
clause 6 says:

"When any person under twenty-m one
years of .age is found guilty of having
committed an offence punishable wh)h
imprisonment (but not with imprisonment for
life), the court by which the person is found
guilty shall not sentence him to imprisonment
unless it is satisfied that, having regard to the
circumstances of the case including the nature
of the offence and the character of the
offender, it would not be desirable to deal
with him under section 3."

and so on. I think, Mr. Deputy Chairman,
there is a case for treating young persons in a
considerate manner. There is something to be
said for a lower age-limit, may be 18. I have
no objection to 21 myself. But I think it is
wrong to send young persons to jail unless
there is a clear case for doing so, and unless it
is expedient, having regard to all the circum-
stances of the case, to sentence them to
imprisonment. What happens is when these
persons who are convicted of trivial
offences—this does not apply to offences
which are punishable with imprisonment for
life, the direction applies to comparatively
minor offences—when they are sent to prison
they get accustomed to the comforts of jail
life. The man becomes a jailbird. He finds that
it is very difficult for him to get himself
rehabilitated into society. The stigma of jail is
there and employers will not give him
employment and people will not trust him. He
will have to find comfort and solace in ways
which are injurious to social well-being.
Therefore, I think it is not right for courts, it is
not wise for courts, to sentence
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people to short terms of
imprisonment. I therefore, very
much  welcome this provi-

sion and I think it is a provision which is in
harmony with modern social thought. I should
require courts when they are taking action
under this clause, to call for reports of the pro-
bation officers, but the judgement must be
that of the court itself. I find that there is too
much emphasis upon courts giving reasons for
not releasing persons on probation.

MRr. DEPUTY CHAIRMAN: Is that all,
Mr. Sapru?

SHRI P. N. SAPRU: I cannot find the clause.
I had made notes in another copy of the Bill
and that copy does not happen to be with me. I
will leave that point aside and concentrate my
attention on the question of the setting up of
the proper machinery before this measure is
enforced. It is desirable that this measure
should be enforced at as early a date as
possible but before the Government takes that
step it should see to it that the machinery is
available, and it must satisfy itself that it has a
proper staff of probation officers. If you are
going to have probation officers, then no dis-
cretion should be left to courts and they
should call for reports in all cases. There
should be compulsion in the matter of reports
being called for from probation officers. I do
not say that the Select Committee is wrong in
excluding the cases under the Prevention of
Corruption Act from the purview of this Bill.
We have unfortunately even in the lower
rungs of our services a good deal of corrup-
tion. There is no public opinion for including
cases under the Prevention of Corruption Act
under this Bill.

Of course, criminologists tell us that the
objectives of punishment are deterrent,
retributive and reformative. I do not know
whether punishment reforms criminals or not.
Some criminals are capable of reform while
others perhaps are not capable of reform. The
psychology of crime is a complicated business
butl do not
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know that we can or we should stress the
deterrent aspect of punishment too far. I do not
say that the deterrent aspect should not be kept
in view. That would be going too far. The
deterrent aspect should be there and should be
taken into consideration in having a wise
system of criminal laws but the reformative
aspect should not be entirely ignored. The real'
difficulty which the problem of crime creates
is this. After a person comes out from a
prison, he does not really know what to do
with himself. There are no institutions for the
after-care and rehabilitation of the prisoners in
a sufficiently large degree in this country. I
know that we have some Discharged Prisoners
Aid Societies which are doing good work but
we want to have more of such societies and
therefore this probation system requires co-
operation between the public and the jail
authorities. Unless we rouse the sympathy of
the public in this matter, the objective we have
will not be accomplished.

Clause 13(1) says:

"A pjrobation officer under this Act
shall be—

(a) a person appointed to be a

probation  officer by the State

Government or recognised as such by the
State Government; or

(b) a person provided for this
purpose by a society recognised in this
behalf by the State Government."

This means that an employee of a
private society can be a  probation
officer. In any exceptional case it will
be open to the court to recognise any
person as a probation officer in the
special circumstances of the case. It is
therefore  essential to provide in the
rules which will be framed under this
Act, specific qualifications which  will
be necessary for a probation officer.
"We should be clear in our mind as to
what the qualifications of these pro
bation officers should be, and the terms
and conditions of their service should
be of a generous character. They will
be the principal arm of our
i courts in administering this
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Probation of Offenders Bill, and if care is not
taken in selecting a suitable type of persons
for probation officers, the purposes for- which
this Bill is meant will largely remain
unfulfilled. Now, I note that clause 6 say's:

"When any person under tewenty-one
years of age is found guilty of having
committed an offence punishable with
imprisonment (but not with imprisonment
for life), the court by which the person is
found guilty shall not sentence him to
imprisonment unless it is satisfied that,
having regard to the circumstances of the
case including the nature of the offence and
the charc-ter of the offender, it would not
be desirable to deal with him under section
3 or section 4, and if the court passes and
sentence of imprisonment on the offender,
it shall record its reasons for doing so."

Therefore, it will be necessary, as indeed it is
necessary even under the existing law, for
courts to take into account the circumstances
of .the case including the nature of the
offence, the age of the offender and the
character of the offender, and if the court
decides that a sentence of imprisonment is
necessary, it will record its reasons for doing
so. Well, I think there may be a difference of
opinion in regard to emphasis on this matter,
but I am not disposed to quarrel with the
clause as it stands because, after taking
certain relevant considerations into account, it
gives discretion to the courts to sentence an
offender to imprisonment if they so chose.

Now, Mr. Deputy Chairman, the Minutes
of Dissent raise many controversial points.
Some of the distinguished writers of these
Minutes, Mr. Thakur Das Bhargava and Mr.
Nau-shir Bharucha, seem to think that our
society will go to rack and ruin if this Bill is
passed into law. That is not my approach, but
there is a suggestion of Mr. Thakur Das Bhar-
gava which has appealed to me and I would
like to make a specific reference to it. That
suggestion is to be
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found in the concluding part of his Minute:

"An alternative  system  previously
suggested by the reformists was that the
offender after he has been pronounced guilty
by the courts was to be made over to a board
consisting of psychologists, psychiatrists and
other experienced persons who would after
considering the circumstances, antecedents,
age, inclinations and proclivities of the
offender suggest and prescribe the remedy for
refprm of the offender and send him to any
reformatory, . school, asylum, factory or
industrial home for improving his character
and rounding his angularities if any."

Now, if this were a practicable system, I
should certainly say it would be an ideal
system. But it just is not practicable, and I am
not sure that the system of psychology is
sufficiently advanced to achieve what Mr.
Thakur Das Bhargava has in mind. We have
therefore in devising our system for dealing
with criminals to keep two objectives in view.
We have to keep in mind the objective of
deterring them from committing crimes. We
have also to keep in view, to the extent that it
is possible for us, the reforming of offenders.
It may not be possible to reform offenders in
all cases, but we should not make it
impossible for a man to retrieve his error. We
should make it possible for him, even after he
has committed an offence, to re-establish
himself in society and therefore, speaking for
myself, I am not in love with those who
would like people to be sent to jail for petty
offences; I think that is the surest' way of
increasing crime, making people unrepentant
of what they have done, making them com-
plete misfits in society. The crime i's in some
part due to the  socio-economic
maladjustments. The individual who commits
crime is the individual who cannot adjust
himself to his social surrounding. Our effort
should be to aim at such an improvement in
our social conditions as would make crime
unattractive for people, and if
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[Shri P. N. Sapru.] we do that, then we
will have devised some system for
dealing with social miscreants and that
system will be the best social defence
against crime. This Bill represents an
effort in devising a system of probations
which will do justice both to the offender
and to the community. I give it my full
support. Thank you.

MR. DEPUTY CHAIRMAN: The
House stands adjourned till 2-30 P.M.

The House then adjourned for
lunch at one of the clock.

The House reassembled after lunch at
half-past two of the clock, MR. DEPUTY-
CHAIRMAN in the Chair.

Hq( L OHE ;i (Tl
am) : T fedt ST aee,
# ¢ fam 4 o avig v g ) W
fas & a1t % 4g7 Fg Fav T § AR
qgd A9TEA & AT AT FET T E WK
a3 v ¢ f o faer & e & Gl
gfeqors 78 8 Wi 7 &=y =fegd o
ag a1 uF Taener faw & 9 W e
2 5 owe & fogr &, 999 F fergrer
7, AR A ¥ fogor & gz fawr o
I g WL € | gl aF 77 faw A
AEHF & 00 & a2 7 ¥/ wwdaw
Gfew 9 1 U qHAT % 78 |
371 9 77 el 4 w21 2 fr femgem
1w F A ot ar w0 e
AT & 9% IF F WIEAT &, IF AT w0 2
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foreret &, o 2 o gardf o7 i w4t
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F—1%  qift § AF ww4,
A A1 A4S 7 A9 WA | Wi
T W W AE A G {AAT FL A,
T ET EH AT, G F a7 fgge
TG A AT T TAR AW A5 qFaT
21 uT w7 e faw wak ww F

forg w1 astfar, st o, 29 AT 2
A% T@AT 2, I T &A1 A(EF | AT &1
AT AT WIS GATS AT HT T
T IR, B {oH W, WEgH & G &
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zq fam & o1 A9C 9@ TG E A
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afew w7 @ | Difafesa 9T Hrmw
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wrafasy #1 %99 71 EE aq al gq
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foretrare 2 &fier srsr gfaar & OF &Rr
aga #w § W1 fF qg #g awa &
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ataredt e 78 & | W a9 A
Ferdr framrg & e O | W T -
T F1 39 ¥ o felEme sgamT a2
ST BTE AT SR F7 TS ZATE 7o A
AH a@@g —arew @@y Hr EwEa
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AT TR E T, AT @A & | A A
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AT ATfed 7 a1 g wrE ava Oy HAT
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ag T T=FT BT AT | T A & AEAT
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AT g AT g (6 AT g
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dad @ A 97 T4 a4, el
fogrsr &, v@ ™@ & 1

SUTAT FgH | AT g, {167 U&
amam sl i A szagife
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TTHE EIF &, Wik 99 @™ g #1

[2 MAY 1958 ]

Offenders Bill, 1958 1318
afed | 59 a3 oF =T oF 94q
HT Z€ T IH FT TATH HLAT § I TG
qre ARG T AT greT w1 3|
aifgd, @t wrEET fe a@Far €

| WESE AR #T T §W AT A1

FIRATE A & ford ot & | Jgi
T A1 F TETATE @1, afew UFm qa
A MTHFTWEE WK 2
fF g mfeee &t U7 ge e
wEdr qél awHr WY, 39 77 AR w6
FY WE WETT Tg) Ay T &, o R
# AT T FATSAT o AT ¥ A FATT €
Tug v I A Fgrm ¢ gwane-
e foae grarsg a gr | amr fw
sage wfEe # foe gmr s
e AF FATET T & | & ag gere
= # fa| & ae #1 g w5 g
T ¥ ¥ T T GAW | W
TTEA FEAT & AT T AT B A0
g @1 aEmw wifeae & T g
T 93 oW IW A FAT A
T FETET @A § | T, WHag F fagr
gfmdNgIcaamm@m g @+
fogrer 7, gz fagrr &, faw ofergfea
iR 9T & TG 218 37 Afed afew
sraae Afeae &1 fofE o2 o gha
e AT wifed | SrEEe e
fodte g1 a1 7 81, 5fFa s gm g g,
ag 1T FW TE A A1 | wwied W
70 FA § arer ff SETT @ A
g7 W W fawma 93 el S W
AT T 4% TA | 59 fawtae # samar
aAeE-=TE AW 7w gu A fad g
oS e ST g o 3 g
gETw AR &1 e & = oS
‘g AT & A 7 e § g @ A
arfgd w39 food % afaw e faan
AT | ST SET @ TATHE 8 w
F AR 9 ¥ IR @ € m
FaA FE A0 aTew Fre agAt sy faa
ST W AR W dgET



1319 Probation of

[ maT waw ||
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21, 1 o 99 w0 w1 ey g & gwrw
7 oF | OF it z% ww faaa afew
FH ®T gH a9 FIAT §OIT, L F F1 a0F
A TAARE FT G WTAT W )
oF oifEes 39 #1 dq7 FIA wiigd
ST T FI9 T TG g WATH 2 85 |
fas; wad wqfes wfems & g9 & a7
TG GIT A A FTH AET M | WAL
formr 1 w18 W@ 2 %, 97 weS &
Ao WY ar qT & § fawr w1 gwaz
THA | AT FE FT A Ao AT E |

SHRI T. S. A. CHETTIAR <Madras):
Mr. Deputy Chairman, coming from a
State which perhaps introduced this
probation first in India, as far back as
1926, 1 should generally welcome this
Bill. Probation has worked fairly
satisfactorily in the State from which I
come and I should think there is a case
for its general extension in the manner
sought by the Bill. Coming to a few
clauses, I would draw your attention to
clause 6. The provision in clause 6, as
you are aware, makes a difference as
compared with clauses 3 and 4. In clauses
3 and 4 it is a court that should make out
a case that he may be left on probation.
Coming to clause 6(1), if I may read it, it
says:

"When any person under tewenty-
one years gt age is found guilty of
having committed an offence punish
able with imprisonment (but not
with imprisonment for life), the
court by which the person is found

guilty shall not sentence him to
imprisonment unless it is
satisfied ..."

That is, normally no court shall sentence
anyone who is below twenty-one years of
age to imprisonment, unless it makes out
a case for such a sentence. This is at
variance with clauses 3 and 4 where that
sort of onus is not laid on the court. I
would like this House to consider this
provision, an omnibus provision. No
doubt, the court can find that a particular
person who is below 21 can be
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sentenced to imprisonment. But, normally, if I
canread  further, Mr. ; Deputy
Chairman, you will see—

Probation of

"

.. if the court passes any sentence of
imprisonment on the offender, it shall
record its reasons for doing so."

Even though under the Indian Penal Code
there is provision for imprison-: ment, that
provision shall be null and void under this
section—not absolutely null and void, but if
the judge finds any reason for saying that the
accused can be sentenced to imprisonment, he
may do so by giving the reason in writing.
Under clause 11 a court of appeal may, suo
motu, on appeal consider whether the reasons
given by the court under clause 6, sub-clause
(1), are valid. I would think, Mr. Deputy
Chairman, that this part of the Bill should be
earnestly considered.

Recently, I have been disturbed— and I am
sure this House has been disturbed—by a class
of cases which have appeared in almost all the
States in India. Just a few days back when I
was returning, I had to go to a meeting at
Santiniketan. The day I arrived a’t Calcutta
was an examination day and the newspapers
told a particularly miserable story. The
students found a particular examination paper
to be very difficult. Some of them got out of
the examination room, broke open some of the
school buildings, dragged out the examinees
and gave them a good drubbing. The
newspapers gave a 7-column headline.
Recently, Mr. Deputy Chairman, in the
Annamalai University with which I am sure,
you may be familiar and with which other
Members in this House may not be familiar,
simply because certain people who went to a
girls' hostel function were not allowed
entrance after a particular time according to
rules, not only were the houses broken, but
many other things also happened.

SHRI D. A. MIRZA (Madras):
Minister was not allowed to go out.

The
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SHrI T. S. A. CHETTIAR: The
Minister was not only not allowed to go out,
but also he was stoned. = The same thing
happened to the  Vice-Chancellor last year.
This is not confined only to Madras and
Calcutta. We know what happened at the Patna
University. By no means are these
occurrences confined to any particular State or
any particular university. But this we must
take into account that the students think that
they can take the law into their own hands and
afterwards, they bring forward  the plea that,
"After all, we are students; we must be
considered sympathetically." And not only
our students are minded that way. We the
elders, go to the people with the plea, "Please
leave it. This is a small thing. After all, they
are students." I think this "after all, they are
students; after all, they are young men; after
all they are adolescents" is being taken
too far. With a clause like this  incorporated
at this stage in both Houses of Parliament,
what sort of effect it will have upon not only
the student population, but also the
adolescent population, because under this
clause, even a judge will be heard put to come
to a conclusion and no,imprisonment will be
awarded to them. I am sure, if the spirit of this
directipn is to be followed, in 99 per cent, of
the cases in which people, men or women, are
below 21, all will have to be let out because,
knowing well as I do and as you do, Mr.
Deputy  Chairman, the administrative
officers are only too happy to take
advantage of the provisions, for no
administrative  officer wants to take greater
responsibility than he need take under any
circumstances. And if it so happens that the
administrative officer takes the res-
ponsibility and that case goes to an appellate
court and if it is determined that he should not
have exercised his responsibility that way, that
will be the end of the discretion given.

So, Sir, I think we were not very well
advised to give this blank permission under
sub-clause (1) of clause 6. I am one of those
people who believe that there are various
reasons for the indiscipline that is found in
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[Shri T. S. A. Chettiar.] the various
universities and colleges— maybe frustration,
maybe too much number, maybe bad quality
of teachers, maybe many other things like
non-provision of good facilities. This has to be
tackled on the positive side, rather than on the
negative. Positive steps should be taken to
fulfil the needs, the ambitions and the good
wishes of the students, at the same time
putting forward greater ideals before them.
But, all the same, to have a provision like this
in which normally nobody below 21 will be,
sentenced to imprisonment whatever his
offence, I should think, Sir, we go too far.
There is something like progress in social
thought. But social thought is for the existing
society. Social thought does not exist as some-
thing separate from the existing surroundings
and it can progress only as applied to our
existing circumstances. To me it seems that a
provision like this will not go very far to
improve discipline in our schools and colleges
or even to infuse confidence and good conduct
in people who are below 21.

SHRIP. N. SAPRU: It gives a discretion.

Surt T. S: A. CHETTIAR: It gives a"
discretion. You were not here, I suppose,
when I gave the other point ef view.

Now, I would like to come to another
clause of this Bill—clause 12. It speaks of the
removal of disqualification attached to the
conviction. It says:

"Notwithstanding anything contained in
any other law, a person found guilty of an
offence and dealt with under the provisions
of section 3 or section 4 shall not suffer
disqualification, if any, attached to a
conviction of an offence under such law:

Provided that nothing in this section
shall apply to a person who, after his
release under section 4,
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is subsequently sentenced for the
original offence."

Let me explain it. There are -certain
disqualifications in elections. If somebody is
convicted of an offence which involves moral
turpitude, he shall not be allowed to stand for
election for five years. People who are found
guilty—and validly found guilty—and are
later on let on probation, they, I agree may be
given a chance to reshape their lives. Most
surely, people are liable to err. I also appre-
ciate that in the existing circumstances, most
of the people who come out of the jails and the
Borstal schools come back as hardened
criminals. It is also true. Most of us are aware
of the moving and beautiful story of Les
Miserables by Victor Hugo. A good boy who
was hungry stole a loaf of bread; he was sent
to jail for 18 years and when he came back, he
came as a human crook. It happens in many
cases to many other people. So, it is necessary
that we must bring in reforms, we must
humanise our jails; we must humanise the
Borstal schools and establish 'activity schools'
in which people may find self-expression so
that these adolescents may lead a better and a
more normal life, so that they can eke out a
living; so that they can lead a respectable life
after they leave such schools. All this is true.
But to say that notwithstanding anything
contained in any other law they should not
have any disqualification like the one which I
referred to, seems to me that it goes a little too
far and I would rather support the amendment
which has been tabled by a friend, notice of
which has been given to delete this.

Sir, there are not many other points for me
to mention. There is only one thing which I
would like to refer to and it is this. In reply to
a question that was put in the course of the
discussion on this Bill as to the reason why in
sub-clause (3) of clause 1 it has been said that
different dates may be appointed for the
different parts of the State. 1 feel, it is
necessary
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because all the States are not of the same
calibre and do not have the same kind of
administration. You know, Sir, what sort of
States we had— States, Parts A, B and C.
Today though constitutionally all are the
same, there has been little development in
some States and so, this type of provision
may be necessary.

Probation of

I do not like to say much further than this.
Mr. Deputy Chairman, while I warmly
support the principle underlying this Bill,
while I warmly support the extension of this
principle of probation, I view with some
disfavour and fear clauses 12 and 6.

Thank you, Sir.

Dr. R. P. DUBE (Madhya Pradesh):
Mr. Deputy Chairman, Sir, this is a
very progressive Bill that has been
brought and I would say that it should
have been brought earlier. But better
late than never. I have got to talk on
only one clause and this is clause 7
which says that the report of a pro-
' bation officer shall be confi-

dential. 1 personally think that this
should be deleted, that is to say, it should not
be confidential. By all means, Sir, the public
may not know it, but the man against whom
the confidential report has been written should
be informed, because the probation officer
might be prejudiced against some particular
action of the offender or the ward, and he
may, therefore, give a report which may not
be very good or which may be prejudicial
against his behaviour. I think this report
should not be treated as confidential and he
should be informed about it. That is all that I
want to say, and I hope the hon. Minister will
consider this point.

Thank you, Sir.

Dr. A. N. BOSE (West Bengal): Mr.
Deputy Chairman, Sir, I appreciate the spirit
in which this Bill has been drafted and
brought before this House. Many of us, who
have been in
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prison during the days of our struggle for
independence, have seen with our own eyes
how prison life hardens offenders into
habitual criminals. It is the end of criminal
law not to retaliate against the offender for his
crime, but to offer every possible opportunity
to him to reform himself and to rehabilitate
himself as a useful citizen of the country. The
law is there to prevent cirme in this sense, not
by retaliation, but by reforming the offender.
Sir, it has been rightly observed, particularly
in the Minute of Dissent No. 3, that crime is a
sort of social disease, that every criminal
should be treated as a pathological case, and
that it is the duty of the society and of the
Government to provide the necessary social
environment in which the criminal may find
opportunities to rehabilitate himself.

Sir, so far, the Bill is a step in the

right  direction. It provides some
opportunities to an offender to reform
himself. But I must say, Sir, that this

Bill does not go far enough. This Bill
by itself is not enough to reclaim our
citizens, to reclaim the offenders as
useful  citizens. =~ While the purpose
of law should be to reform the offen
der, it should also be the purpose of
law to provide adequate safety to
innocent citizens. Sir, on a perusal of
clause 3 and the sections mentioned
therein, I find that it is particularly
the cases of petty thefts and cheating
which are  brought wunder considera
tions of leniency. Section 420, I sup
pose,—I think the lawyers in the
House will correct me if I am wrong—
is on cheating and the rest of the sec

tions are on petty cases of theft. The
Bill provides that those who are first
offenders under these sections may be

released at the discretion of the court.

Sir, one of the hon. Members who
spoke before me cited the case of
students  indulging in riotous  activi
ties, indulging in terrorising teachers,
invigilators, etc. [ think, Sir, these
cases will come under clause 3. Then
there are other juvenile offenders—
youngsters—who have become

habituated to anti-social activities
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[Dr. A. N. Bose.] and who are found almost
in every "city of our country. Then there are
domestic servants about whom we have
frequent reports that they manhandle their
masters or commit burglary or robbery in the
houses of their masters. Sir, most of these
offenders will get the benefit of clause 3 of the
Bill. Sir, I do not object that these people
should be given the benefit of clause 3 and
that they may be released and given a chance
to correct themselves. But, Sir, I am afraid that
the very purpose of the Bill will be defeated if
we re~st content with passing this Bill alone.
If we do not want that domestic servant who
betrays the trust of his master, commits
burglary or robbery in the house of his njaster,
or inflicts grave injury to the inmates of the
house, we should also provide for suitable
conditions being introduced in domestic
service, so that these menials of the house
should not be treated as mere cogs in the
wheel, but should be meted out certain
measure of humane treatment. They should be
provided with certain conditions of service
which prevail in > other spheres of
employment. About students also, Sir, I am
afraid that conditions will grow worse if we
treat them with leniency—students who are
guilty not only of grave indiscipline but guilty
also of the sections which have been cited here
or of any other offence which is punishable
with imprisonment for not more than two
years—unless we go ahead with rapid reforms
in our educational system. I can understand,
Sir, that these things cannot be brought within
the scope of this Bill. But I shall caution the
Government that they must not rest on their
oars, and they must go ahead with other
progressive legislation to make the purpose of
this Bill effective.

Then, Sir, I also have some grave
misgivings about the probation officers, their
duties and functions and the manner of their
appointment. The whole system depends for
its working on the straightforwardness,
integrity

Probation of
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and courage of the probation officers, and I
share the apprehension of the hon. Member
who spoke from the Communist benches
whether we shall be able to find such persons
who can take the responsibility of discharging
their job efficiently. Their jobs is not merely
responsible, but it is also a highly dangerous
job. Lt has been stated here that he has to
enquire, in accordance with the directions of
the court, into the circumstances or sur-
roundings of any person accused of an
offence, with a view to assisting the court in
determining a most suitable method of dealing
with him. The whole fate and future of the
offender will depend upon the report submit-
ted by the probation officer. I am afraid a man
who is below the standard might be bribed,
coaxed or cajoled. There are powerful
interests behind an offence and particularly
the type of offences which are within the
scope of this Bill and I am also afraid that
there is every possibility of these probation
officers being utilized for political purposes
by the State Governments. It is the State
Government who is to appoint the probation
officers either from among officials or non-
officials. There is the danger that the State
Government may appoint such persons who
may be utilised for political purposes, for
election purposes or for other purposes. So, all
that I want is to warn the hon. Deputy
Minister who has brought forward this Bill to
keep these things in view and to see that the
Government does not rest on its oars and goes
ahead with other progressive legislation which
may be necessary to make the provisions of
this Bill effective.

In the end, I also ventilate my misgivings
about sub-clause 2 of clause 1. Why is an
exception made for the State of Jammu and
Kashmir? I don't know whether Jammu and
Kashmir are ruled out by the provisions of the
Instrument of Accession. Whatever it may be,
since the implementation of this Act depends
upon the State Government itself, since the
State Government itself may choose the date
on which to introduce the Bill, I don't
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find any reason why a special case should be
made of the State of Jammu and Kashmir. I
hope the hon. Deputy Minister will explain
this point.

Probation of

SHRIMATI YASHODA REDDY
(Andhra Pradesh): Sir, I rise to sup
port this Bill and I whole-heartedly
welcome it  because the  principle
involved is a very important one. The
principle involved in this legislation is

a  change-over to the reformative
aspect from the deterrent. In this
changing world, when we
want to  progress, I think

this is most needed in the present day but if
we look to the conditions of India and the
society we have, I feel that it will be a very
difficult task to have this legislation put into
effect very successfully. Ours is a country
with a society which is not very settled and
big changes are taking place socially,
economically and in all spheres of life. The,
standard of living is low, education is very
low and though this sort of legislation is of
the greatest need in a country like ours, yet, |
feel it is in this country that the
implementation of these reformative aspects
will be very difficult. So, I feel that we have
to go a bit slowly and step by step.

Now, coming to the” clause by clause
consideration, I will deal with clause
3. The three fundamental principles
involved in this Bill are, first, you
release offenders after due
admonition; secondly, you release
some offenders on probation of good
conduct; and the third, certain offen
ders under 21 years of age are com-

pulsorily  released unless there are
good reasons for acting other
wise. The fix-st aspect of it

is dealt with by clause 3 which says
that  offenders  shall be  released
after due admonition. Personally 1

feel that this is not necessary here.
We have got in the  Criminal
Procedure Code section 562  which
gives this power of admonition ' and
release by the court. There discretion
is given to the court to look into the
various circumstances of the case and
see whether to give admonition or not.
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When there is such a clause in the Criminal
Procedure Code, I don't feel why we should
introduce such a clause here especially when
probation has got nothing to do with
admonition.

Secondly, this Probation of Offenders Bill
is a Bill by which we want to reform the
character of the person. So, it involves the
offences in which there is mensrea involved.
So, 1 feel that we should apply it only to
offences under the Indian Penal Code and not
to the other enactments where rules and
regulations of technical or administrative
character are concerned. For instance, we have
the Motor Vehicles Act or Food Control Act.
Those things should not come under the effect
of this probation of Offenders Bill. These are
of an administrative character and when
people commit offences, you should punish
them. "t has nothing to do with reformation or
with character. Only when offences under the
Penal Code are concerned, where _you have
to train the mind, where you have to reform a
person, we need it. So, I humbly jrequest the
Minister to see whether it should necessarily
be extended to other fields also and this is
unsually limiting the legislation of the States.
Where the States cannot pass any laws—the
I.P.C. is different—but where certain technical
offences or breaches of certain rules and
regulations are concerned, I don't think you
should apply this. Moreover some say that we
are applying it only for first offences but 'first
offence' is a vague term. Supposing a person
commits a crime under the penal laws, as a
first offence you release him, if some time
later, for not paying the motor tax or cycle tax,
he is convicted, then for a petty offence he is
convicted because he had been a first offender
already. Take it the other way round. Sup-
posing he has been convicted for such an
offence as, not paying a tax, when he commits
an offence of a penal kind, he is not given a
chance to reform because he has been a
previous offender. Because of the very fact
that we want to reform a person or because
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[Shrimati Yashoda Reddy.] we want to set
right the character of a person in the social
dealings, I don't think by stretching it to all the
other enactments it will do much good. So,
personally I feel three objections to clause 3.
Firstly, it is not necessary. Even if it is
necessary, it should be left to the I.P.C.
offences, and thirdly, it should be limited at
least to people under 21 years of age.
Everybody knows that the age of reformation,
the age of forming character or the most
impressionable age is the young age. It is not
the person of over 40 or 50 or 60 years after
he knows everything. After that age you
cannot reform him. You are not going to
reform him. It is the children, the juveniles
and the youngsters between the ages of 21 and
25 or you may have even 30. What is the point
of trying to reform a person who is far beyond
the age of reformation? If you want to have
such a comprehensive legislation, have it for
only certain offences under the Indian Penal
Code and have it below certain ages like 25 or
so but let it not be applicable to all ages.

Coming to clause 4, it deals with release of
offenders on probation of good conduct. This
applies to all offences excepting offences
coming for punishment of death and trans-
portation but I feel this must be, as under
clause 3, made applicable to offences which
are punishable with imprisonment for not
more than two years. This is necessary
because, though personally I feel it should be
lenient as this, in the present stage when the
society needs reformation, when there are so
many crimes committed for lack of education,
lack of employment etc. and the society has
not developed socially and economically it
will be a hard task. People do commit crimes
not because they want to but there are
pathological conditions, social conditions. It
is all inter-linked. Unless you reform the
society, you cannot reform.  Unless
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you have some law to stop them from doing
it, the society will not reform. I know it is a
very hard task but yet I feel that especially in
a country like India where we want section
144 to provide law and order, we cannot
allow every person however grievous the
offence may be, or however great the offence
may be, to be let off. I personally feel that it
should also be restricted to offences which are
punishable with 2 or 3 years.

I have nothing to comment on clause 5.
Clause 6 is welcome. It is restricted to
persons under 21 years of age. There is a
slight difference between clause 4 and clause
6. Whereas in clause 4 discretion is left to the
court, here it is made compulsory. Then I
come to clause 11. To sub-clause (1) I have
no objection. But sub-clause (2) says:

"Notwithstanding anything contained in
the Code, where an order under section 3
or section 4 is made by any court trying the
offender (other than a High Court), an
appeal shall lie to the court to which
appeals ordinarily lie from the sentences of
the former court."

I think this appeal should not be there. You
are giving a concession to the offender. You
are giving a concession to a wrong-doer. You
are giving him a concession. All right. He has
committed an offence. But the court feels that
it is his first offence, or that there are these
extenuating circumstances and so the court
releases him. Then what is the fun of thus
releasing the man on probation and then
allowing the complainant to go on appeal
saying, "This order of the magistrate should
not have been there. I want an appeal." If you
allow such an appeal, it will be a negation of
what you have given to the offender. You
really want him to reform and so you give
him the concession and you don't put him in
jail.  But here you
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tell the complainant: "You have failed in one
court; but you can go to the next court on
appeal." Of course, if there is a genuine case
for appeal or if the State wants it, you may
have it, but restrict it only to the State. The
magistrate has gone through the case and
feels that there are extenuating circumstances
and so the man is given a chance to reform
and makes him a probationer. And then if you
allow an appeal, what you give by one hand
you are trying to tak« away by the other. So,
this provision to go on appeal should be given
only to the State and not to any private com-
plainant.

Probation of

Now, one word about this protection
to actions done in good faith. It is
stated that on whatever action the
probation officer has done in good
faith, no proceedings should be taken.
I personally feel that you are here
giving a long rope to the probation
officers. You are making them bosses.
Especially, the future of the person
entirely depends on what the proba
tion officer reports. You are making
it possible for the offender or may be
persons interested in him, to try to
bribe or corrupt the probation officer
so that he may write a good or a
bad—what shall I say, judgment?
No—report about the offender. of
course, in most of the Bills, I know, you have
this protection for acts done in good faith. But
here if you give this absolute protection to
these officers, the missionary spirit and good
faith that they may have will be removed,
once they know that they are absolutely safe,
human nature being what it is. Of course,
exceptional officers there may be, to whom
money may not matter. But I feel when such
absolute protection is given to the probation
officers, it may cause hardship. I am not
asking the hon. Minister to remove this
provision, but I am only saying it as a
word"of caution, for it may lead to some
corruption. It may also lead to great hardship.
This is as far as the clauses are concerned.
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Then there are one or two lacunae which 1
would like to point out. I feel in this measure,
there has not been any provision made as to
when the age of the offender should be consi-
dered. Is it when the person commits the
offence or when the magistrate is passing
judgment? In my opinion, I think that the age
of the offender should be calculated at the
time the offence is committed, not when the
magistrate is passing the sentence. It may be
in the mind of the hon. Minister also; but just
as in section 11 of the Madras Borstels Act or
section 37 of the Madras Children's Act, you
should specifically- lay it down that the age
of the offender should be calculated at the
time the offence is committed.

Secondly, I would like to know when the
report of the probation officer should be taken
by the Magistrate., This is a little important. In
my view it is very important. I had a chat with
one or two hon. Members of very high legal
knowledge and they seemed to agree with me
also. But I do not know whether. I will be able
to convince the House. Here in clauses 3 and 4,
the magistrate tries the offender. And then he
may write that due to such and such
circumstances, or due to this being the first
offence, or due to these extenuating
circumstances. I am not sending him to jail, I
am not giving a sentence of imprisonment. [
will leave him on probation. Well and good. I
have no objection to that. But later, when the
bond is breached or when the man does not
behave, another magistrate under clause 9,
after the breach of this bond, goes into the
original offence and then calls for the report of
the probation officer and sees what the
offender's behaviour had been and then comes
to write a judgement and convicts him. Sir, I
feel when the magistrate first tries the offender,
he should not only write the judgement
releasing him on probation, he must write
down: "I find this man guilty, and in ordinary
circumstances I woud give him such and
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[Shrimati Yashoda Reddy,] such sentence
of jail imprisonment or such and such

Probation of

penalty." He must | specifically write  it.
Why, 1 will explain in two
minutes. H? 1 must specifically
write: "Having gone through the
whole case, I feel, under ordinary
circumstances, this man should be
given this sentence. But this being his

first offence or because of so many
extenuating circumstances, | give him here a
chance. Let him be released on probation."
Later, when this man fails to discharge his
duty, the magistrate or the judge, when he tries
him after he has breached the rule, can
automatically convict him of the other offence
proved at first, because according to the
Evidence Act, no evidence of character is
lacking. Mainly all the reports of the
probation officer are nothing but evidence
of character, whether it be of good character or
of bad character, most probably it is of bad
character. This is going to prejudice the man,
prejudice the magistrate who is going to try
him after he has breached the surety bond and
he may pass a harsher or a lesser judgment.
You see, there is a prejudiced mind. So when
the first magistrate deals with the culprit, if
he exercises a judicious mind, a mind
unprejudiced by the reports of the probation
officer and gives his judgment and then later
leaves him on probation, that, I feel, will be
doing a great good. If the hon. Minister
thinks about it, I think she will also feel that
there is some meaning in what I have said.
This is all I have to say as far as the
particular clauses are concerned.

Generally 1 would say that when we are
appointing probation officers, the whole
success of the thing depends on what sort of
probation officers we arc going to have. So,
care must be taken to appoint people of
integrity, persons with missionary spirit.
And they should also be given good pay.
You see, it is no use giving them a pittance
and saying, "You are doing a sort of social
work, so do it." Nobody is going to do social
work like that, knowing human nature for
what
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it is . So, you must give them reasonably good
pay so that they may not be attracted by the
bribes or other offers of money.

"AN HoN. MEMBER: And with previous
training also.

SHRIMATI YASHODA REDDY: Yes with
previous training. Previous training must be
there.

Secondly, if these offenders are let out on
probation, there should be some sort of
humanitarian society to train up these
offenders, to let them know of their offence.
Most probably they would not have
committed the offence wantonly.
Circumstances might have led them to do it.
How to reform them? How to educate them
like those in Borstel and other reformatory
schools? You must have humanitarian
societies where these probation officers can
go and pay visits and also train those who are
on probation.

Lastly, I would submit that this is going to
be an all-India Act. But in the Financial
Memorandum, it ig said that the States have to
look after all the finances. When they want to
appoint probation officers or open reformatory
schools, only the State has to do it. The Centre
is not going to give them anything. I think this
is not of much use, because most of the States
are in want of money. If you leave it to the
discretion of the State and say: "Whenever
you have the money for it, do it", I don't think
full justice will be done to such a good
measure. If there is a genuine request from the
State and if the Centre considers it necessary,
it should be given once in a way. I mean, it
should not be a hard and fast rule. It should be
a little more elastic and if any State comes
forward for money and makes the request,
saying, we are having such and such things
and for want of money we are not having
enough probation officers or reformatory
schools and so on, then the Centre should in
its wisdom sometimes grant the State some
money.
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Thank you, Sir, for the indulgence »hown
to me.

Probation of

Dr. W. S. BARLINGAY: Mr. Deputy
Chairman, I rise to support this Bill whole
heartedly and while I will not repeat the many
excellent points that have been made in
support of the Bill by the hon. Minister, I
would draw her attention to certain aspects of
the Bill which have struck me. Sir, I believe it
was the hon. Mr. P. N. Sapru who said that
this Bill was not of a very revolutionary nature
after all and the reason that he gave was that
so far as clause 3 of the Bill was concerned, it
merely re-enacted so to speak the provisions
of section 562 of the Criminal Procedure
Code. Now, if we merely compare the
provisions of clause 3 of the Bill with section
562 of the Criminal Procedure Code, perhaps
Shri Sapru would turn out to be right. But then
the Bill is of a revolutionary character not
because of this clause 3 but, if [ may so
submit, on account of several other provisions
which find place in the Bill. Take for instance,
clauses 4, 5 and 6 and, even more than that,
clauses 13 and 14, namely, appointment of
these probation officers. I feel that these are in
truth very very revolutionary provisions.

SHri P. N. SAPRU: There are similar
provisions in other States, U.P. for example.

Dr. W. S. BARLINGAY: In very
few only but I feel, Sir, with all res
pect to the hon. Shri P. N. Sapru for

whom I have got very great respect,
that the revolution consists in the
attitude that we shall hereafter take
or have with regard to the offenders.
This Bill is a recognition of the fact
that when a person commits an
offence, it is not wholly due to
his internal wickedness, inherent
wickedness in the person

himself but that it is due ' more to social
conditions. I feel, Sir, that, in, as we say, the
socialistic pattern of society, there will be
much less crime than in what you call a
capitalistic state of society and this
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Bill is a recognition of this fact that crime
increases or decreases not because of the
inherent wickedness of a man, not that as the
wickedness increases the crime also increases,
as the wickedness decreases crime also
decreases—that is not a fact, that is not the
law at all that lies behind all these crimes—
but that it is the condition of society which
determines all these matters. So, the
revolutionary content of the Bill consists in
this that hereafter we shall look upon the
offender from a particular point of view, not
so much as a criminal but that we would
rather direct our attention to the conditions
which have made him a criminal. Up to now,
punishment has merely been retributive. We
merely thought of atonement of a sin but
hereafter we will begin to think of reform.

SHRI P. N. SAPRU: That has been the
objective so far also deterrent, retributive and
reformation. All these are there.

Dr. W. S. BARLINGAY: I certainly do not
dispute the proposition that the hon. Mr. Sapru
is concerned to put forward; but what I was
pointing oui was that much depended upon the
attitude that we took towards an offender. Till
now, and especially in the last century, even at
the time of one of the greatest philosophers,
viz. Kant, we thought of crime as a sort of sin
and the punishment was more of a retributive
nature, in the nature of an atonement but now,
hereafter, we will have other ideas. We may
convict a person for the offence that he
commits. That is true enough but we will,
while doing so, take into consideration the fact
that although he has committed the offence he
has committed the offence and therefore he has
got to be punished, that is true—the crime has
been committed not so much because of his
internal wickedness but because of social
conditions and the revolution consists really in
this, , and because it is due to social condi-
tions, the emphasis will be on the changing of
social conditions rather on
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[Dr. W. S. Barlingay.] the punishment of the
individual concerned. Here is the revolution
which is sought to be brought about by the Bill.

There are other aspects also of the Bill to
which I will refer. One point that strikes me is
that the previsions of this Bill do not apply to
pending cases. There are hundreds of cases
pending today. Where is the provision in this
Bill that these provisions will apply to all
these cases? Presumably, these provisions will
apply to those cases only where the offence
has not yet come up before the magistrate, has
not been taken cognizance of by the
magistrate. I speak subject to correction but I
feel that the Bill, as it stands at present does
not apply to pending cases at all. Sir, you
know very well that if it is the intention of the
Legislature that the previsions should be made
applicable to pending cases then there ought to
be a specific provision to that -effect.
Otherwise, these provisions will not aDply to
pending cases at all. I feel, Sir, that there is no
reason on earth why the provisions of this Bill
should not be made applicable even so far as a
pending case is concerned, even where an
appeal is pending before the High Court or the
Supreme Court. I think there should be a very
specific provision with regard to this.

There is another point which I should like
to make. It seems to me, Sir, that if we
empbhasize this aspect of crime, namely that it
is due to social conditions that crimes take
place in society, if we take this view, then we
will have to accept the further conclusion that
so far as these various provisions are
concerned, namely clauses 13 and 14 with
regard to the appointment of Probation
officers and so on, that these or some similar
provisions ought to be made with regard to
the convicts also who are undergoing jail
sentences. As a matter of fact, clauses 13 and
14 and the following clauses are connected
with jail reforms just as they are connected
with social
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reforms. You cannot have one set of
provisions for people who commit offences
now and quite another set of provisions for
people who have committed offences already.
Those people who have already committed
offences and who are undergoing sentences at
present in prison also deserve equal sympathy
like those persons who have committed
offences and whose cases are pending before
the magistrates. It seems to me, Sir, that all
these provisions, namely, the provisions
contained in clauses 13 and 14, cannot be
taken in isolation, isolated from the general
reform of criminals as a whole in our society,
and criminals are not only those who commit
crime now, but they are also criminals who
have committed crime. Therefore, all these
various provisions with regard to criminals
and punishments generally have got to be
taken as a whole; all these have got to be co-
ordinated and integrated into one whole; they
cannot be taken in isolation. That, Sir, is one
of the points I should have liked to make.

This brings me, Sir, to a very curious
provision in clause 14, sub-clause (b), which
shows that if we take these provisions in
isolation, they tend to become very
anomalous. Now take this provision in sub-
clause (b): A probation officer shall
"supervise probationers and other persons
placed under his supervision and, where
necessary, endeavour to find them suitable
employment".

Now, I have no objection at all to this sort
of provision; as a matter of fact it is a very
salutary provision, but where there is already
a larcy amount of unemployment in ou'
society, I ask, what would be the effect of
this? The effect of this will tend to be very
curious, that is to say. whereas so f*r as an
ordinary person is concerned, who has
committed no offence at all. There are no
suitable avenues of employment and he will
not be cared for so much, if a person becomes
an offender he will be cared for all the more.
Now, that is really
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a very curious piece of legislation. Now, I
have no objection even to that because, after
all, employment has got to be found for
everyone.

SHRI J ASP AT ROY KAPOOR (Uttar
Pradesh): It is perhaps because a diseased
person generally needs better attention than a
healthy man.

DRr. W. S. BARLINGAY: This as a matter
of fact, has been the bane of all our health
policy. I should say, even with regard to our
health policy, that what we first of all should
care for is the general health of the healthy
citizens, not so much of the person who is
diseased. Actually, what is wrong with our
health policy holds good of the policy
followed in this Bill. The provision here
seems to be very curious. What will happen is
that the person who is an offender may, in all
likelihood, get employment because the
probation offcer has been appointed specially
for that very purpose, whereas a person who
has committed no offence whatever, who has
committed no social sins whatsoever, he may
go without employment. I am pointing out . .

SHRIMATI T. NALLAMUTHU RAMA-
MURTI (Madras): Providing him with
employment is one of the correctives so that
he may improve himself without recourse to
crime.

Dr. W. S. BARLINGAY: I was con
cerned to point this out merely to sug

gest that if we really want social
reform  in our country—and

social  reform  after all is  very
essential—these provisions n

clauses 13 and 14 and the other provisions
with regard to the appointment of probation
officers and so on, should not be isolated
provisions, some provisions in this legisla-
tion, some sporadic provisions in some other
Act and so on. As a matter of fact there ought
to be a more comprehensive Bill dealing with
all aspects of social debility, if I may call it
so, and if the hon. Minister considers it
proper, she may think of bringing before this
House
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another very comprehensive Bill dealing
with, what I call, social debility or mental
debility. Now, this is what I want to suggest
with regard to the Bill, and apart from what I
have already suggested it does seem to me
that the Bill is an extremely good 3ill and
ought to be supported.

SHRI SANTOSH KUMAR BASU (West
Bengal): Mr. Deputy Chairman, Sir, I extend
my support to this Bill but not in that whole-
hearted manner as Dr. Barlingay has chosen
to do, because I feel this Bill, although its
intention is good, goes far beyond the limits
which should have been set by the framers of
the Bill in the present conditions in our
country.

Sir, I am one of those unfortunate lawyers
to whom my esteemed and honourable friend,
the Deputy Minis-tar-in-charge, made not a
very complimentary reference. Having
struggled all my life to save people from
being sent to jail I find myself in a very
peculiar position here in another place tj have
to stand against an attempt made in this Bill
for almost wholesale safety provided for
offenders from being sent to jail.

Sir, while I do not dispute the proposition
that short term imprisonment should not be
inflicted upon young people, I am not so sure
that the same proposition should apply in an
equal degree to adult persons accused of
having committed very serious offences.

Now in the present situation in our country,
which I had occasion to refer to a short while
ago, are we not. passing through a stage
when, since the war, moral standards have
vastly deteriorated and the desire to get rich
quick have overwhelmed a large section of
our people very much co our regret and
disappointment?

SHRI P. N. SAPRU: There is no evidence
that moral standards have
djteriorated.
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SHRI SANTOSH KUMAR BASU: Well, 1
can quote a very high authority if I am
permitted to name him, one occupying the
highest position in India in the political field,
who has recently expressed his regret that
moral standards since the war have very much
deteriorated, not only in this country, but in
other countries also which have gone through
the ordeal of war. Sir, it cannot be doubted
that there is a mounting crescendo of crime in
this country—cases of dacoity, cheating and
criminal breach of trust and of violence—
which are eating into the very vitals of our
nation. In these circumstances a Bill of such a
sweeping character, I submit, requires very
great and earnest consideration on our part
before we set our seal of approval to all the
provisions of this Bill. Sir, it may be a conser-
vative point of view, but at the same time I
claim that it is a realistic point of view. And
although I may not be in a position now to
question the principle underlying this Bill
when it has come after scrutiny and
examination by a Select Committee, still it
will be my endeavour to point out some of the
salient features of this Bill which require our
serious consideration. Sir, if we turn to clause
3, regarding which I have tabled an
amendment, we will find that this clause very
rightly prevents the application of its liberal
provisions to the cases of those who have had
previous convictions against them. That
clause reads:

"When any person is found guilty of
having committed an offence punishable
under section 379 or section 380 or section
381 or section 404 or section 420 of the
Indian Penal Code or any offence
punishable with imprisonment for not more
than two years, or with fine, or with both,
under the Indian Penal Code or any other
law, and no previous conviction is proved
against him and the court by which the
person is found guilty is of opinion that,
having regard to the circumstances of the
case including the nature of the offence and
the character of the off-
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ender, it is expedient so to do, then,
notwithstanding anything contained in any
other law for the time being in force, the court
may, instead of sentencing him to any
punishment or releasing him on probation of
good conduct under section 4, release him
after due admonition." You will And, Sir, that
very rightly, as I said, those against whom a
previous conviction is proved have been
debarred from the benefit of this clause. But
you will find that the onus has been cast on
the prosecutor to prove that there has been a
previous conviction. In a vast majority of
cases under sections 379, 380, 381, 404 and
420, the prosecutors are private persons'and it
will be extremely difficult for them to have
access to the necessary records for the
purpose of proving a past conviction against
an accused person. It will mean such an
amount of harrassment that it would almost
make it impossible for them to prove that
there has been a previous conviction. I can
cite an instance. It fell to me to defend an
accused person in Calcutta High Court Ses-
sions some years ago. A man very decently
dressed in the European style, a very fine
speaker in English, was accidentally caught in
the streets of Calcutta. He was charged with
cheating and ultimately in spite of all the
efforts of his lawyers he was convicted
although the case seemed to be from his point
of view a very favourable one. After the Jury
had found him guilty, the police officer in
charge of the prosecution was called to the
witness box again by the Counsel for the
Crown, in those days, and he was asked
whether this gentleman who was in the dock
had any previous conviction and he cited a
long list of previous convictions for cheating
and breach of trust, beginning from Malaya,
ending up in Agra and passing down South,
covering many important cities. He had as
many as eight convictions to his credit. Now,
I ask. had it been a private prosecution, would
it have been possible for the prosecutor to
prove any one of his previous conviction? It
was because the police was in possession of
all the
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facts, they could collect the necessary
information from all these different places and
prove his previous convictions resulting in a
sentence  of  eight years'  rigorous
imprisonment. T have, therefore, put in an
amendment to the effect that it would be the
duty of the court to find out whether there is a
previous conviction or not because if there is
a previous conviction the court is debarred
under this clause from adopting the course of
letting the accused off with admonition. It is,
therefore, for the court to satisfy itself,
whether the previous conviction has been
proved in a case or not, as to whether there
has been a previous conviction against a
person found guilty. 1 have, therefore,
submitted  this amendment for the
consideration of this honourable House that in
line 6

Probation of

MRr. DEPUTY CHAIRMAN: You can
move it when we take up the clause.

SHRI SANTOSH KUMAR BASU:
Therefore, it is only when a court finds after
its own independent enquiry that there was no
previous conviction against the guilty person
that it should have the power to pass an order
of admonition against him.

There is another point to which, I am
afraid, my attention was not directed and for
which I am indebted to my esteemed friend,
Mr. Jaspat Roy Kapoor. This question of
previous conviction has been brought in in
clause 3 and it has been provided that if a
previous conviction is not proved, then only
an order of admonition could be passed; but in
clause 4 where there is provision for release
on probation of good conduct, there is no
similar provision that in case of a previous
conviction being proved no such order can be
passed. 1 submit, Sir, that the same
considerations which I put forward in
connection with the order of admonition
should apply with equal force here also. In
case a previous conviction is there, an order
for release on probation of good conduct
should be automatically ruled
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out so far as clause 4 is concerned; I
suggest in all humility that you may
be pleased to admit an amendment to
that effect now that the whole matter
is before us and Parliament will have
no further chance of considering this
matter to introduce any  necessary
change. !

Then, coming to clause 6 to which
attention has been drawn so force
fully by my esteemed friend, Mr.
Avinashilingam  Chettiar, the duty is
cast upon the magistrate to make out
a case for sentencing a guilty person
to imprisonment, that is to say, if you

analyse it, it is for the magistrate to
find out reasons if he wants to
impose any such  punishment.

Mr. Chettiar has very rightly cited some
instances regarding youthful delinquency of a
most glaring type and I would request the
hon. Minister to consider whether cases like
that should be brought within the purview of
this clause and the magistrate should be
required to make out a case for passing a
sentence of imprisonment. Now, my esteemed
friend, Mr. Sapru, has said that discretion is
given to the magistrate in each case whether
to pass a sentence of imprisonment or to
merely pass an order of admonition or
probation of good conduct and he has argued
that we should remain satisfied by vesting this
discretion in the magistrate and pass this Bill
as it is. This discretion in the magistrate is
something like equity varying with the
Chancellor's foot. In England there is a time
honoured saying, of which Mr. Sapru is
undoubtedly aware, that equity varies with the
Chancellor's foot. If the Chancellor has a big
foot he will have one idea of equity and if he
has a small foot he will have another idea of
equity in a particular case. So also discretion
varies with the magistrate's foot. We should
have something more solid, more concrete
than the airy uncertain factor of discretion to
decide whether an offender found guilty of
such serious offences should be allowed to go
without any sentence of imprisonment and
merely with an admonition or probation
order.
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SHRI P. N. SAPRU: The magistrates and
judges have already got discretion under the
existing laws.

SHRI SANTOSH KUMAR BASU: 1 am
glad that Mr. Sapru has drawn my attention to
that aspect of the matter. The magistrates and
judges have discretion only within the ambit
of the power given to them by the criminal
law. The criminal law lays down that certain
offences shall be visited with punishment of
imprisonment but the discretion lies only in
regard to the measure of that punishment and
not whether the offender should at all be
punished with imprisonment or not. The Penal
Code lays down that for such and such
offences the offenders shall be punished with
imprisonment of either description and there is
no room whatsoever for any discretion in that
respect. But the fundamental idea underlying
this Bill is that the magistrate should be given
discretion as to whether to award any sentence
of imprisonment at all. That discretion which
this Bill gives is non-existent today in respect
of a large number of offences if I may humbly
remind my esteemed friend, Mr. Sapru. In
these circumstances, I would submit that very
careful consideration should be given to this

Bill. 1 submit that
the hon. Minister in charge 4 p.Mm.
should take into account

these objections which are being
raised on the floor of the House although they
might, on their surface, be considered to be
outmoded, reactionary or conservative.
Considerations of protection of society
require these objections to be raised and to be
seriously considered.

Now, Sir, take again the provisions of
clause 12:  "Notwithstanding anything
contained in any other law, a person found
guilty of an offence and dealt with under the
provisions of section 3 or section 4 shall not
suffer disqualification, if any, attaching to a
conviction of an offence under such law".
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SHRIP. N.SAPRU: Punishment purges
the offence.
SHRI  SANTOSH KUMAR  BASU:

Punishment purges the offence, but that was
not the law so long. We have limited the scope
of the law as regards purging the offence to a
very considerable extent. Offences involving
moral turpitude could not be purged, but here
any order of probation or admonition will save
the offender from any disqualification under
the electoral law or any other law. My first
point would be with regard to this provision—
whether this is within the scope of this Bill at
all and whether it does not exceed the scope
and the ambit of this Bill as presented before
Parliament. What is this Bill? "A Bill to
provide for the release of offenders on
probation or after due admonition and for
matters connected therewith". Is this removal
of disqualification a matter relating to
probation or admonition or any matter
connected with probation or admonition?
Removal of electoral disqualification is
certainly not a matter which either comes
within the meaning or scope of the words
"probation or admonition" or matters
connected with probation or admonition. I
submit this clause goes far beyond the purpose
of this Bill and as such it is out of place. What
is more, this Bill not only provides for saving
youthful offenders or other offenders from
punishment in jail but also seems to give an
open invitation to people to commit offences
so far as their electoral disqualification is
concerned. It seems to give this assurance to
prospective offenders: "We give you this fair
and open notice that you will not be penalised
so far as your other rights are concerned if you
commit the offence, provided the court is
satisfied that you are not intended for being
sent to jail." I submit that this is going far, too
far, in the matter of condoning offences, if 1
may use that expression. My submission
would be that this clause is entirely out of
place in this Bill, exceeds the scope of this
Bill, and as such it cannot be accepted as a part
of this Bill.
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Now, Sir, there is another aspect of the matter
which turns on the expression "previous
conviction". "Previous conviction" is not
defined in this Bill. Ybu will find, Sir, that in
the definition clause, clause (2), sub-clause (d)
contains these words: "In  this Act, unless
the context otherwise requires, words and
expressions used but not defined in this Act
and defined in the Code of Criminal
Procedure, 1898, shall have the meanings
respectively assigned to them in  that
Code." Therefore, for understanding the
meaning  of these words "previous
conviction" in this Bill we have got to turn to
the Indian Penal Code. The Indian Penal Code
deals with this question of previous
conviction in section 75, and what does that
say? "Whoever having been convicted by a
court in India of an offence punishable under
Chapter XII or Chapter XVII of this
Code"—which, relate to offences which
are mentioned here, namely cheating, theft
and so on, offences against
property—"with imprisonment of either
description for a term of three years or
upwards shall be guilty of any offence punish-
able under either of those  Chapters with like
imprisonment for the like term shall be
subject for very such subsequent offence to
transportation for life or to imprisonment of
either description for a term which may
extend to ten years." If this expression
"previous conviction" has t;ot to be

understood in this Bill  with reference to
what is contained in the Penal Code, because
there is no definition given here, then it
would mean that if a guilty person has been
previously sentenced to a term  of three
years or upwards, it is then and then only that
he will come under the mischief of those
words  "previous conviction". In other words,
if he has been convicted and sentenced to less
than three years' imprisonment, he can be
given an admonition and let off. Is that the
meaning? At least that has to be made clear if
endless wrangling in courts of law is to be
avoided over these words. ~ And again,
although provision has been made
that previous conviction will debar this
lighter order of admonition, the
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expression '"previous conviction" contains
within it such a confusion so far as the term
of the previous imprisonment is concerned
that the very good purpose of this particular
clause will be defeated, if no clarification
comes forward in that respect.

1350

Now, Sir, I do not know whether the purpose
of this Bill is to keep as many people out of
jail as possible. It may be suggested that the
very fact that crimes are mounting up in this
country will probably induce the
Government, for administrative
reasons, to keep the jail population at as

low a figure as  possible. That

may be the effect ofthis Bill,
that there will not be so much  demand
upon accommodation in jails. The higher
the number of crimes in this country, it may
be argued, the greater is the need for this
Bill for keeping the jail population at a very
low level. I am not so cynical as to attribute
such amotive to the Government. Un-
doubtedly, they do not mean that. This
Bill is inspired by a very lofty idea of social
justice, to train the people, who have at
some unfortunate stage committed a crime, for
a better life, for better chances in life, in an
honest way. But the result undoubtedly would
be that our jails will be thinner in their
population although crimes may go up higher
and higher in this country. If we cannot
check these crimes by providing employment
for the people, by creating a proper
atmosphere in the country, by advancing our
education—from that point of view this Bill
comes a little too early because the proper
stage has not been prepared for it yet. At the
same time, so far as its underlying intention
is concerned, I accord my support to this
Bill after I have expressed certain doubts and
difficulties on the floor of the House.

I Weaw TG WIT: ITAATIG HFAA,
7z fodow wifz & w1 @& #remn
FT WA & w4 g &, gafwd ag e
#r 2 fr o7 & sl el wfgar
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[t srewer T #3]

gsifaoll, st ar@e e &
ag favas ow oy & afg d 5F 5
HraT & g A A ¥ 9 gar E, v
& &1 g it war 1 &g w At
WY FaT & 9fg s s g 2
FE FY Ha A€ A AT Wl A FY,
I FY g7 & A Al " o o
T | Ft w77 g & e
et &Y damr € g, i 99§
Ha  9¢9 g1 a7 9 & /9 wrar &1
w7 39 wfas g s & ") wT
wvEa: ag g1 & ag amgdr & e sa a1
W IEE AT § 98 I9 AE 1% g1 I,
wifw #1T ST ares § 3 a1 WA HW
& & FT & AW | A T IEF A
wrar fadg v 9 7 A7 a7 || @t
ST | dewEd: gEr wrow g Mo
fadas o194 @, @T ¢v &1 IwEE
“d" var mor 2, fam & WA § 9
wfa gard AT fir ste anfad
A4 wWET HXITEE d 48
Fg T g F gy wfawrd”
WUAT FTEAWA ANEAL, T a1 F 99
Fon f St s 99 & 997 e
2, 99 F1 9 w1 famd & W 9uw
FOU | K avwmar § fF oo wEw F
wrATa e w10 anfet oft & oY farera
%Y & ag ofva 7@ & F0fs o 7
WA & o | m g oA wafa
WL FIH FT 8, I 4T TCF g fanw
ST AT wnfgd forw & 97 @1 4 wafa
TTET ST WL T 99 F1 5% ¥ w1
fesmar s & weaE: 7 i R 9X
W W WA § | T d A Il
&1 fega 7Y & afes e awror @7 fem &
Fifw afs @ W% ¥ «07 & 7 @
ST, ¥ TET 9T A AT AT AT HATSH
% qu agdr ot | fow gwa =
aifert @@ F49 W FW O ® @
¥ 39 gog § 7 f9 & Twa
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gu @ @1 fF fow www oF
ot & fod fade s fagr amar
& wtam 9§ Wl & o ew ),
I T oA F wey v A gt
T e, AN ww e F AT E
wiwd o e afie & o & afy
fafreea § fadg = fagr omar &,
I I ¥ ogwendr I & wfa
forgi sarr fogy e =nfgd 1 v 7z A
Fgr ST =ifEd oo s A aw-
qaT & qNAT g T ATAT FT FET AT
¥ Toa fadm == 3 &7 g9 A7 @
g

Irgafa wEEd, FEEE g9
faders & gt wfaw ad g 2 & &)
il st AT o FrnE d afz &
o9 &7 A &@E ¥ F7 917 fFans, A
¥ A4 H gL AT qF Ear At
&9 ST ST S T Faar, I ¥
geer 71 aven v & ¢ § g7 e
FoAud F7 & TE 8, Fifs | ¥ F 49
q qg @ 2 T wraes &1 Ay i &
faar @t gwar 8, 9@ wowdr & 98
T AT 9 4T 9% u9ad, 39 g
spforer sy far &t 1 A e
aqrd § AW WAT WERd &7 W
HATH FTHATE | AT AT A AT HA A
@ # o F @ 1 ary I &7 9@
fazr s fow & fawa gger Aoy
farg &1 =11 g1, wHifF g 79 T 7
et wrr S /12 5o v 9w
Faaadar waraaige 3 g af
8 g arags A T R o9 |
3 &1 @y foge afy a7 amm fag &t o
fForag 39 F waw arcdr fear g
ot w2 ¢ fog &7 daw T 4 &
foreet & ager @ qfor ey fa 2,
9 F 49 7 o ag = T FA@ o7 F
TET A geal &t fyeen ol o«
YT T WOA9 qEer are e @
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Ty wF T faw & wi & g fE
IrEfT WEEE o e H i

gugmafa wEEw, @ fadas &
TAANE AR FT WAT AT
wfas F1 0 s a0 31 53 71 ag
Tu7 el oo & forar 8, zaferd m-
s & T gw o famm o gy A
e & Fitw o fades o sfem e &
g0 ® 7 qfom g @ 9w fn
Fear & fF aemm wfawrd e wam
FTE | T H S T GH A BT AT
2,z v # fad i v oefr st
fora w&f foar omar & 1 wft i AT
3% AT IR A9 & AW @ T W
fraa < fadt amay & | e w o= fir
g ¥ wifow o ag 2, S fe o
fordarer & agrd o7 <@ §, A1 99 ¥ ariaey
g @ | T | 7g ofew & g
fr 0& & @wr 5 w9 | fos el
Wd Wt wgAar g, foe & dEw |
fada @1, o & Sarard A
a% fael a¢ qF &7 & s e o
g¥, it afz zw fadw @< & avw
gfeqra #<d & @1 war @ & 6
e @9 ¢ F1 Ay fadlr w0 i
& 7 & A= sfaera #r fod &
S T AR T AW AT AT Ew
AW E | 99 FTAR & < A ag faar
mr & & 7z i afz aeeft &
fireg Foite &< 7 at o fraet & s
g Saa T gre faay w8, w9 et
# o FETE FY o " & AT ag W g
TEATE R IWAT A1 ATq grAw 0
far v &, 78 W @ w2 fam s
&z c 9yEs ‘3, ¥ 9w & food
gaet wgar &1 w§ & f afy smmwd
Tz ar 39 %1 foe & wme &
F7e gy fr Foamae 39 aag = fa
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aroft A A AE I 97 74 awa
F A A | &T & F I ¢ W I
& 3 W A1 A T FET AT E AT F:
#r &1 & i afz 35 awe & s
= afeerd 1 ot & I o gy
oft AT &= ¥ o7 39 fagn T B 4w A
FT & I AUTATHT § AT FT I9 § o
Z T w7 a9 FTIEMT H AT | AT gaAr
wgaT 9@ @ giaer #t foe &
& sl a1 3fva amE fr agT g
W ¥ 1Y 9F T4 97 07 wiawrd
¥y frafe 41 s

R W WA A UF a0y
aFar g B &% 13 § @@ v & wia-
Fa o faafe & araw § e @ Far
g

"A probation officer under this Act
shall be a person appointed to be a
probation officer by the State
Government or recognised as such by
the State Government".

wre ¥ gwm & 4@ mm B
“gargEy”’ W “ferrese” oW
Tt g afzmmfearsreE o
7% faads #%3 § a1 38 faafm & g
qATZHEZ ET AT, qF & W GBI
FHATL, AT T 7 FT7 9T 7 gAr
a1, au &1 "y %2 2 5 2w 59 S W
i § & ag sidaT sfe oy &
12 ZATT HIAT I AT QAT Ho
¥ ar9 #4rq, WX A INfT IA Y
fafrg€d =98 ara arqg SEET
mifpae 1 3 97 39 frw gt
A ag I0fa g AT 37 37 § ar
ag #17 IR A FF F A1 SANT 34
eqr a7 fqane & gm0 § ) 39 qwiw
ez W PR F i
weaT a4l feas g | AfeT  we
wrE w1 ATfET A s g
fe ax foFma g Fag war & f
grafas g w1 ag wiasre g fr
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(#fr s A 2]

faafes avawst ag = a9, a1 fwe
afz Fepafaera’ ‘seargeaz’ & faw 2,
ar s 7@t o qg A0 g o R
‘Fogafaera’ & gvava § W ©F T4 &7
sfqaTT SIATT T FTEAT | 51O F
g wgAT g A Tg Y7 A v
o o ferar gt g1 o At T aTHT
1 T qwed § (7w #9 F AgET
e to ¥ 3uEs T F weasta @
afer o wiy fagw w7 & frafe
el fre AT 7 477 €9 F 2 @Y
g ar ‘foprfaas’ avaedt fam aam
# A AT w9 FT A A sfa oo,
waaT &% 13 ¥ 9 ‘foeafaas’ o=
T AT TS T

&% 23 ¥ IUEE 3 ¥ W9
A famr & fF 7z =wfowrdr

‘shall be subject to the con-
trol of the district magistrate’

fomamfirar & wama § @A) 3% 2,
affr T AT eAsE A d F
S aEr w5 wiawT<r & ggs T
g waia food 3| &1, w1 oAz
frard @z wfard =maem &1 37 7
q& 39 #1 fefeae dfswaz #t famar
i w97 fefew Afewdz =m
TETCF] (A0 37 A7 S igfa 70 ot ag
T AT T WY KT AAAT A TAT H

‘subject to the con-
trol of the district magistrate’

T EA WA F qE AT AT WAT # A AT
it wET @ ?

T T F 4T A T T
wEIe F A9 &Y, § AT §, T8 Ao
g%z #1 & fF wrerg g en w7
#1 TwAtaw w10 ¥ 97 TavT w46 |
#1E AT T, FE AT WET AT AAT
T 9 AR AL A FC WG
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ua a% faaq @ gea weae faw
fam gritg awwrdl & weada w0
FT &, 1 et v & oft Fawg oo &1
T S F1 fowa w1 w1 §g 0
grre faerr 7 adr v adi 2 fF o
fada® ¥ spaTe saw 2 & 59 99
& wfawr<t frgwa g or @ &1 1 &,
ST ® WUFIL, IT F wG HT OAAT
T & A1 A5 agrs o @ &, afew
wa aF% W q gEee e @ga a
qidl § wwA: A WA gUE | W
9 HAG A% WIT FT 1T AT UF AT
vagw foar f& widg a@ed F
§F F1 gEw gawa & faa, wear
R et worfas &0 & fagq, qoa
"R & fad, woe fam & fag fpar aY?
afz 7@, a1 T8 v F s sy
FeAT faelt ®1 avar 4@z, fagae
T arg /1T qfgar agdataee w1
s fiw gare wradrg fox o T E

T o § ST AT T TE § I qeeq
# T g i a s W g 5
T y@ATH AHA< F1 (e q At
TEHT AT | qG AT FLT T A AT AGT AT
W& | Y T O F AL IR
1 el cae wifed st ag fooE
AU & 9 F T Zrawdr 2, 39 E
fawer & o Z AT & WX A
aFFre w1 0T a8 wigwre w71 7 g1 &
afz 7z fea? st & g & gran
I ¥ ame § %z s
¥ g w2 av f5 7 foe
s & g F 3t agi @, S
§ 7 StaT A wreosi Gt F o
g fron ww ¥ wfgwrdy s aA &
# Tifed /1T FF 7% H9 a9 ¥, "
GUARIR, % a% 4g W HAT gravang
f& gy & 2 w2 ar et 51 fawrfa &
FOT AUCHT F 9 H g fend 2 d
at 3 feqrd 71 qar af7 e af
Y FEY & Y W g AT § g gHar
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o, 1 avg & g wwar @ o= foord
777 faqa famme 3 Al @
arfga ?

= v |, 9 wgea, gg
fomt mar & foF s &= 3 o ¢ AT ATy
faalt st &1 Tz 907 1 ey
F1 gz #wigwr g & sy a9 39 9
I FT A - @7 Y, ITAT 41, 4 f=@r
™ g —

“(b) such costs of the proceedings
as the court thinks reasonable.”

F T TF F AT AWS | AT A
A HTAAT | /T YL AR E

“5. (1) The court directing the
release of an offender under section
3 or section 4, may, if it thinks fit,
make at the same time a further
order directing him to pay—

Ll - L] -

(b) such costs of the proceed-
ings as the court thinks
reasonable.”
72 A7 faara gafas am oamEw
qgar # fF afz @2 3 a1 ¢ & s
OOy F1OFIET FT AFAT AHAT FT
ary faar s @1 o3 Awa AT
T F A ¥ a2 2 (F g3i AT e
a7 st f5 e 59 waew 7 g
FIT AT ZUE | AT AT W7 A4
T ATH T THTE ATATAD KT TF AE 7
a7 A A7 7 RS @ Ar i #w T
“qTgTeTer I AR 9¥ ®F 3 qT T o
&1 Tt ATt 7 w7 I far 92 F100
AT AT FT qAFAT ¢ AlFa (g
T2 T WA A A4 wrw 9zAar
AqTT IH F1 57 THIE G T F7A F 07
IN & TIT H OF AN g 79 T F7 (%
qaTAa F FAL, AT F FIC, AT HEH
ZAT & T9 HFAN 7 78 HOLTHT 77 707 |

MWW W WA UF AT AN
FEAT 3 WL I T 0T qegT TATH
ATew & A1 AT F—ag FA FIAA
A IrEHfT wErET § w1 oany
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TEN AT FH AT F G T AT HT
oAl A F fF e ower o
U T TR FE 3, W Ag a7 froaE ¢
IEET L FITHE € ITHT S H AT A
az faar & ...

a0 gamamfs - w4y 9y 9y
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SHRI RAJENDRA PRATAP SINHA
(Bihar): Mr. Deputy Chairman, Sir, I have
listened to the two speeches from my
esteemed friends, Mr. Basu and Mr. Kapoor.
They are* eminent lawyers and I am rather
hesitant to say something on this Bill which
mostly concerns law but the greatest virtue of
Parliamentary democracy is that the common
man's point of view or the layman's point of
view is brought to bear on law making. I was
surprised at the way our eminent friend, Mr.
Basu, approached this Bill. He characterised it
as a lenient measure and as a measure which
will cheapen justice and which will reduce the
jail population and he rather accused the
Government that probably one of the motives
of the Government in bringing this Bill, was

to reduce the jail population which, according
to him, is likely to

[ RAJYA SABHA ]

Offenders Bill, 1958 1360

rise because of more and more crimes. My
lawyer friends, both in this House and the
other House and also in the Joint Committee
in which they were presetit, fought tooth and
nail against the provisions of this Bill because
they have become hardened after practising
for years in the criminal courts and they are
not prepared to open the windows of their
minds to the new light that has come from the
experiments not only in this country but in
other countries also by adopting this measure
which is known as probation of offenders.

Dr. W. S. BARLINGAY: Lawyer? are
notoriously conservative.

SHRI RAJENDRA PRATAP SINHA: The
greatest. virtue of law making is this that you
keep your law changing with the progress of
ideas and the progress of society. I may
remind my hon. friend that this measure is a
gift of the earlier part of the 20th century. This
measure has been tried not once but for nearly
many years with great success not only in this
country but in the European countries and also
on the American continent. . I can quote you
figures to show with what great success
probation has been adopted in other countries.
I will not bore you with too many figures but
one or two I would like to quote for the benefit
of my eminent lawyer friends.

Here are the figures of the rates of
satisfactory conclusion of probation given for
U.K. and the percentage of cases terminated
satisfactorily,—that figure I am quoting, the
figure for 1942 was 64\57 and in 1951
progressively it rose to 75712,—the percentage
of successful probation.

SHRI SANTOSH KUMAR BASU: After
years of preparation.

SHRI RAJENDRA PRATAP SINHA: I am
coming to that. Now, we have seen that this
success has been achieved in all age groups—
children, young persons, adolescents and
adults. Surprisingly enough I have found that
many people have opposed probation for
adults. The greatest success in
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England is among adults where the percentage
is 79' 8 and among children it is 77°8, for
young persons 81-4 and for adolescents it is
754. 1 have not got the Indian' figures
because the Home Ministry here has not
collected together all the figures of probation.
But from the general reports that we have
from the different States where probation is
now in existence for a number of years, it is
quite evident and clear that probation as a
whole has been very satisfactory. I would like
my friends to appreciate the point that far
from probation meaning cheap or easy justice,
it is the most difficult justice, the idea being
that even if only a small percentage of people
who commit offences are made into good
citizens, society would profit by it. After all,
the purpose of inflicting punishment is not
punishment. It is not an end in itself. Society
has now ceased to be vindictive and the
approach of society and of the State today is
corrective and we should spare no pains to
win back even a small percentage of criminals
to the normal way of life.

Probation of

If you go through the provisions of this Bill
you will find that ample care has been taken
to see that the advantage and the benefit of
this measure go only to those who, the court
considers, can be won back from a state of
criminality. Sir, the study of behaviourism,
the study of psychology and the study of
criminal behaviour have now advanced very
much and I would request my hon. friends
who have devoted their life-time dealing with
criminal justice, to take advantage of the new
experhnents and the new studies that are now
going on. As a layman I have come to this
conclusion that a person is not a criminal by
himself. There are very few people who are
criminally-minded as such. A large number of
criminal acts are committed because of
provocative circumstances in which that
particular person finds himself. If the court
feels that the particular person has committed
the crime, not because he is criminally-
minded, but because of certain extraneous
condi-
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1 tions, that he was provoked to commit the
crime, and if the court feels that it is possible
to win the man back, then it is desirable that
the court should have the discretion to free
him after giving admonition or if the

/ case is a worse one, put him on probation for
good conduct. I would say, even if 25 per
cent, or even less of the criminals are won
back by this measure, I would consider it as a
great success. We have taken very great care
to see that no one is let off unless the court is
convinced that he is not going to commit the
crime again. And I have given figures of
successful termination of probations in other
countries.

The experience in this country is that courts
are very wary and reluctant to make use of the
probation provisions that exist in the States.
The complaint of social workers, of
correctional institutions and of correctional
conferences in this country is that the courts
have not taken recourse to the provisions
existing in the different States. So, we cannot
accuse the courts that they have taken this
measure as a relief from committing persons
to imprisonment or from convicting persons.
The courts take extra precaution because their
own reputation is at stake and it should not be
felt that they do not want to commit or
convict a person who is likely to commit the
offence after being let off on probation. Then
there is always the opposite counsel who will
plead that such a person should not be let off
under clause 3 with admonition or on
probation. T£ie counsel for the opposite party
can always plead that the circumstances
enumerated in clauses 3 and 4 are not
applicable and therefore, such and such
persons should not be let off on probation or
after admonition. Of course, I have not been
able to appreciate the provisions in clauses 4
and 5, that a person could be let off by the
court without considering the report of the
probation officer. Here 1 would like the
Government to appreciate one fact. The
success of probation largely depends upon
the good-
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(.Shri Rajendra Pratap Sinha.] will that it is
able to create in society. This is a legal
measure. If there are larger numbers of
failures of probation, then the probation law
will cease to enthuse the people and the law
will cease to have the goodwill of society as a
whole. I would not like to take any risk in this
matter. | am aware of this fact from my study
of probation in practice in other countries that
the success of probation, cent per cent.,
depends upon the good work of the
probation  officers.

In other countries 1 have found that the
probation officer forms an integral part of the
whole system of probation. When we are
taking up this measure in our criminal justice,
it is important that we should see that this
measure succeeds and that it does not fail. We
cannot take any risks and this can only be
ensured if we, as Mr. Kapoor pointed out, get
capable, honest and good probation officers,
officers of the proper calibre. I would not like
any offender to be let off without a proper
report from the probation officer. I am
prepared to fully confide in the probation
officer. The States must ensure that the
provisions of this Bill are brought into force
only in those areas in the States where proper
provision for the appointment of probation
officers has been made. It will be a dangerous
thing, Sir, if people who have committed
crime—I will not use the word criminal—are
let off without proper supervision by the
probation officers. As is the experience, the
success of probation entirely depends upon the
probation officers and, therefore, Sir, you will
find that I have given notice of an amendment
for the dropping of the words "if any" in
clauses 4 and 6 of the Bill. It should be made
incumbent upon the courts to call for the
report from the probation officers and then
alone to let these people off on probation and
it should be made incumbent upon the State
not to enforce this law anywhere where proper
provision of probation officers has not been
made.
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Sir, a few friends have objected to treating
the report of the probation officers as
confidential, a provision made in clause 7.
Now, Sir, there are virtues on both sides, to
keep the report confidential or to keep it
public. There can be arguments on both sides.
What the Committee did was to strike a
balance. I know it often happens that the
probation officers—that is the experience—
often have been intimated by the criminals
and these officers are afraid of giving true
reports because they feel that they may be
badly treated by the offenders, by the
criminals or their friends.

DRr. R. P. DUBE: We are no talking about
the criminals.

SHRI RAJENDRA PRATAP
SINHA: 1 am sorry, I should have said,
people who have committed offences. We can
put it that way. The probation officers are
afraid of them and, therefore, Sir, this
question was considered by the Committee
which decided that the report should be kept
confidential and that the courts should have
the discretion to give out such parts of the
report which it considers should be given out
to the person under trial. Then, Sir, the
counsels defending these parsons in the court
can always take recourse to this provision and
demand from the court that a good or fair
proportion of 'he substance of the report
should be given out.

SHRI P. N. SAPRU: Where is that
provision?
SHRI  RAJENDRA PRATAP

SINHA: I would invite your attention to the
proviso to clause 7. The counsels can always
argue that the court should use its discretion.

SHRI P. N. SAPRU: May I just interrupt the
hon. Member? The proviso reads, "Provided
that the court may, if it so thinks fit, com-
municate the substance thereof to the offender
and may give him an
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opportunity ..." The hon. Member said just
now that counsel couid demand. All that this
clause says is that the court, if it so chooses,
may communicate it. There is no demand.

SHRI  RAJENDRA PRATAP
SINHA: If I were a counsel pleading before
ex-Justice Sapru, I would always request his
lordship to make use of this particular
provision and use his discretion in giving the
substance of the report to the effender, and
the court will always find it difficult to resist
such a request from the counsel.

Probation of

SHRI P. N. SAPRU: May I just remind my
hon. friend that the clause does not say that
counsel or the accused can demand this as a
matter of right? All that it says is that the
court may, if it so chooses, give the accused
person the substance of this report.

SHRI RAJENDRA PRATAP SINHA:
Sir, the balance  of convenience
lies in the fact that the report should be kept
confidential and discretion should be given to
the court itself and not that the right should be
given to the offender or the counsel. That
should be the approach.

SHRI JASPAT ROY KAPOOR: Even then
the prosecutor cannot have the advantage of
this.

SHRI RAJENDRA PRATAP SINHA:
Certainly, he can have when the effender will
have.

SHRI JASPAT ROY KAPOOR: It is not
left to the court. No such discretion is vested
in the court to see that the prosecuting
counsel also gets it. Is it not quite wrong?

SHRI RAJENDRA PRATAP SINHA: Quite
right What I am saying is this. There is the
other side of the picture also and we have got
to safeguard against that. Now, there is the
danger that the probation officer may not give
a true report if the report is made public and
so, we should certainly have a provision like
this one. This is my submission.
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SHRI SANTOSH KUMAR BASU: May I
point out one thing? If it is going to be
judicial discretion—I suppose it is going to be
judicial discretion—then it requires that both
sides should be put on a par in deciding a
matter.

SHRI RAJENDRA PRATAP SINHA:
Certainly, it is a judicial matter. I do not
appreciate what my hon. friend means by this.
If the discretion is ¢ with the court, the court
will always use the discretion in a judicial
manner.

SHRI SANTOSH KUMAR BASU: By
giving it to the prosecution? Is there any
provision?

SHRI RAJENDRA PRATAP SINHA: That
question does not arise. It says, 'provided that
the court mayi, if it so thinks fit, communicate
the substance thereof to the offender ..."

SHRIJASPAT ROY KAPOOR: Only.

SHRI SANTOSH KUMAR BASU: Not to
the prosecutor.

SHRI JASPAT ROY KAPOOR: That is
the point.

SHRI RAJENDRA PRATAP SINHA: That
should be enough.

SHrI JASPAT ROY KAPOOR:
Enough it is for the accused but it is not at all
enough for the prosecutor. The point is this.
The court is given the discretion to give the
substance of the report to the accused but no
such discretion is vested in the court to
exercise it in favour of the prosecutor. The
prosecutor will know nothing about it.

SHRI RAJENDRA PRATAP SINHA: I now
understand the argument of the hon. Member
and it is that this should be communicated
also to the prosecutor, In my opinion, it
should not be. It should not be communicated
because the prosecutor has
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[Shri Rajendra Pratap Sinha.] got all the
evidence. The probation officer is a friend,
philosopher and guide of the man who has
committed the offence. The prosecutor cannot
use the friend of the accused to his
disadvantage. That will be most unfair. What
we want, Sir, is that all the people who
commit crimes should look wupon the
probation officer as a friend, should look upon
the probation officer as a man who will help
the accused, as a man "who will help the
accused get out of the mire into which he has
got himself.

SHRI P. N. SAPRU: Sir, in a criminal case,
the prosecutor is also interested and,
therefore, it will be completely unfair

SHRI RAJENDRA
m No,

hon.

PRATAP SINHA:
Sir, 1 entirely disagree with my
friend. The State has got all
the resources at its command the
police, the C.I.D.,, etc., which it can
use against the offender and to collect
all the evidence against the offender
but, Sir, the probation officer cannot
become part and parcel of the prose
cution. It can never be done. What I
submit, Sir, is that my friends have
not got into the essence or the spirit
of probation. The probation officer is
a friend of the person who commits
an offence, not of the other side, the
prosecution. It is they who need his
assistance in  this matter. The only
purpose in having this clause here is
for safeguarding society itself. If
the probation officer considers that a particular|
person is not fit enough to be let off on probation
in spite of the liberal provisions of clause 3 and 4
then he can confidentially inform the court]
accordingly. Some of my friends of the legal
profession have said that the court is being
influenced —what they say in legal terminology,
extra judicially or what, I do not know—that the
court should not listen to the probation officer in|
private.

SHRI SANTOSH KUMAR BASU: No, nobody
suggested that. If it is his discretion to allow only|
the accus-
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ed person to see the report of the probation
officer, then it is not in the exercise of his
judicial discretion which requires that both
sides should be given the same opportunity
and, after hearing both sides, the court will
have to decide the issue. You may call it a
discretion of a certain kind which is necessary
in the exigency of the present case but it is not

judicial discretion as it is commonly
understood.
S5P.M.

Shri RAJENDRA PRATAP SINHA: Well,
sir, the whole term 'judicial discretion' is
expanding as the law itself is expanding. I am
afraid they cannot get into the very spirit of
the law of probation. The law of probation is a
new thing to them. They must try to
understand and comprehend it. Pardon my
saying this, but that is what they have to do.
What is happening here is this that they want

MR. DEPUTY CHAIRMAN: It is five
O'clock.

SHRI RAJENDRA PRATAP SINHA: May
I have a few minutes more, Sir? About five
minutes.

MR, DEPUTY CHAIRMAN: Yes, please
finish.

SHRI RAJENDRA PRATAP SINHA: 1
hope I shall have the indulgence of this House
for a few minutes more.

The whole purpose of the probation officer
is that he helps in reclaiming or reforming the
offender. Now, you say that whatever
information he has collected should be given
to the prosecutor also. Now, here my
objection comes. That can only be used by the
court itself and no one else. The court can use
that information to come to a conclusion
whether to let off that person on probation or
not. Please remember that the court has to
make up its mind whether to sentence that
offender for a certain guilt  or
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not and this comes later. The court
is not making up its mind on the
report of the probation officer whether
to sentence that particular person or
not. That is a different story alto
gether on which the law of evidence
will be there and everything else is
there. The court not taking a deci
sion; both the sides are not concerned.
I would like my hon. friends to
appreciate  this that the court is not
concerned with making up its mind
whether the person is guilty or not
or whether he should be sentenced or
not. It is not making up its mind on
this point on the report of the proba
tion officer. That is a different story
altogether. It collects the evidence
from the prosecutor, and hears the
witnesses and hears the arguments of
the other side, and then

comes to an independent conclusion, whether
the man is guilty or not, or whether he should
be sentenced or not. It makes up its mind
independent of the probation officer. Till then
the probation officer does not come into the
picture at all. After the court has made up its
mind if that particular person is to be
sentenced or not, it merely suspends the
sentence by letting him off on probation, and
at this stage the probation officer comes to
say whether he should be let off on probation
or not.

Thank you, Sir.

MR. DEPUTY CHAIRMAN: (Turning to
the Treasury Benches) You will reply on
Monday.

Here are a few messages from the Lok
Sabha.

18 RSD—4.
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MESSAGES FROM THE LOK SABHA

I. THE APPROPRIATION (NO.3) BILL,
1958.

Il. THE RICE-MILLING  INDUSTRY
(REGULATION) BILL, 1956

SECRETARY: Sir, I have to report to the
House two Messages received from the Lok
Sabha signed by the Secretary of the Lok
Sabha. They aie as follows:—

I "In accordance with the
provisions of Rule 96 of the Rules of
Procedure and Conduct of Business in Lok
Sabha, I am directed to enclose herewith a
copy of the Appropriation (No. 3.) Bill,
1958, as passed by Lok Sabha at its sitting
held on the 2nd May, 1958.

2. The Speaker has certified that this Bill
is a Money Bill within the meaning of
article 110 of the Constitution of India."

II

"In accordance with the provisions of
Rule 96 of the Rules of Procedure and
Conduct of Business in Lok Sabha, I am
directed to enclose herewith a copy of the
Rice-Milling Industry (Regulation) Bill,
1958, as passed by Lok Sabha at its sitting
held on the 2nd May, 1958."

Sir, I beg to lay a copy of each of the Bills
on the Table.

MR. DEPUTY CHAIRMAN: The House
stands adjourned till 11 A.M. on Monday.

The House adjourned at five
minutes past five of the  clock  till
eleven of theclock on
Monday, the S5th May 1958.



