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THE CODE OF CIVIL PROCE-
DURE (AMENDMENT) BILL,
1956

Tae MINISTER ror LEGAL
AFFAIRS (Sur1 H. V. PATASKAR):
Sir, 1 beg to move:

“That the Bill further to amend
the Code of Civil Procedure of
1908, as passed by Lok Sabha, be
taken into consideration.”

As hon. Members are aware, this
Bill to amend the Code of Civil Pro-
cedure was first introduced in Lok
Sabha on 7th May 1955, and a motion
to refer it to a Joint Sclect Committee
was moved by me in that House on
2nd August 1955, and the said motion
was passed on 4th August 1955. Sub-
sequently, on 16th August 1955, a
motion was made in this House that
this House should concur in the recom-
mendation of the Lok Sabha that the
Bill should be referred to a Joint
Select Committee and the said mo-
tion was passed by this House on
17th August 1955. The Joint Select
Committee very carefully considered
all the provisions of this Bill and
submitted its report to Lok Sabha
on 12th December 1955. A motion 10
take this report into consideration
was made in the other House on 14th
November 1956 and that House pass-
ed this Bill on the same day accepting
all the recommendations made in the
report of the Select Committee.

When 1 made a motion that this
House should join the Joint Select
Committee as recommended by that
House, I explained in detail the seve-
ral clauses in the Bill which were
about 18 in number. The Select
Committee accepted many of the pro-
visions in the Bill without any modi-
fication. There were only a few in
respect of which they suggested somc
modifications or deletions. 1 shall
therefore not take the time of the
House by again referring to those pro-
visions in the Bill which I had explain-
ed in detail on the last occasion, and
shall confine myself only to the few
changes that have been since made.
These changes are:
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Clause 2 of the Bill related to an
amendment of section 34 of the Code
of Civil Procedure. That section em-
powers a court to award further inte-
rest from the date of .the decree upto
the date of payment on the aggregate
sum which comprises of principal sum
with interest. Clause 2 was provided
to limit the rate of interest which a
court can award on the decretal
amount to 6 per cent. per annum. The
present provision goes further .and
decides that interest not exceeding &
per cent, should bg allowed only on
the principal sum and not on the
aggregate sum which does include
some amount of interest, This is bas-
ed on the equitable principle that in-
terest ought not to be allowed on the
amount of interest itself, in other
words, to prevent compound interest.

Hon. Members are aware that there
was considerable discussion with res-
pect to clause S contained in the ori-
ginal Bill in both Houses at the ear-
lier stages. Section 39 of the Civil
Procedure Code relates to transfer of
decrees of one court to another court
and clause 5 of the Bill proposed to
add a sub-section as sub-section (2)
to that section. It ran as follows :

“(3) Nothing in this section shall
be construed as authorising a Court
to send for execution any decrce
passed by it ex parte before the 26th
day of January, 1950, against a
defendant who was not amenable,
or had not submitted himself, to its
jurisdiction to another Court to
which the decree could not, under
the law in force at the date of the
decree, have been sent for execu-
tion, or as authorising such other
Court to execute the decree.”

Hon.-Members will find on turning
to the Bill as it was introduced that it
is stated in the notes on this clause
that it was proposed to introduce this
sub-section fce the following reasons:

Courts in former Indian States were
forcizn courts before the commence-
ment of the Constitution. All decrees
passed by such foreign courts were
not executable by courts in India
under section 39 of the Code. The
position has become anamalous after
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the commencement of the Constitu-
tion. It is now sought to be made
clear that ex parte decrees passed
before the 26th January, 1950, by
such courts shall not be executed by
courts in India under section 39 nor
any ex-parte decree passed before
that date by any court in India shall
be executed in any former Indian
State. ’

This clause was subjected to a good
deal of discussion in both Houses and
was the subject-matter of considerable
discussion in the Select Committee
also.

The question for consideration is
whether decrees passed by courts in
former Indian States before the 26th
January 1950, are executable in the
courts in what was known as British
India after that date and vice versa.
Under section 39 of the Civil Proce-
dure Code, a court which passed a
decree may send it for execution to
another court and the court to which
it is sent may execute the decrec.
Before the commencement of the
Consititution, courts in the Indian
States were regarded as foreign courts

and their decrees were not executable’

in India, unless thewe were reciprocal
arrangements which permitted such
execution. On the commencement of
the Constitution, all courts in Indian
States became courts in the territory
of India and later on the Civil Proce-
dure Code was also extended to Part
B States on 1st April 1951. There
cannot be any manner of doubt that
any decree passed after 1st April
1951 by any court in India is execut-
able in any other court in India.

It is arguable that a decree passed
by a Court after the commencement
of the Constitution is similarly execu-
table, though the Allahabad High
Court has taken a different view.

Difficulties arise in regard to decrees
passed before 26th January 1959.
When any such decree passed by a
court in an India State was sent for
execution to a court in former British
India before that date, the judgment
debtor had the same defences open to
him in execution as if he were sued
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on a foreign judgment. The short
point for consideration is whether by
subsequent events viz., the merger of
the State into the Indian Union, the
commencement of the Constitution or
the extension of the Civil Procedure
Code to that State, the position has
been materially altered.

There has been divergence of opi-
nion between different High Courts on
this question. The Bombay High
Court has taken the view that such a
decree is executable in India, provid-
ed the decree was passed by a court
of competent jurisdiction under the
local law. The views of the Bombay
High Court have been upheld by the
High Courts in Hyderabad, Rajas-
than, Saurashtra, Punjab and Madhya
Bharat.

It is a well accepted principle of
private international law that a decree
passed in absentum in a personal
action by a foreign court to the juris-
diction of which the defendant has not
submitted in any way, is a nullity. It
is not also disputed that notwith-
standing this general principle, any
local law may confer on a court the
right to entertain a suit against a non-
resident foreigner.

The Bombay High Court has taken
the view that a decree passed by an
Indian court before the commence-
ment of the Constitution is executable
in an Indian State after such com-
mencement. In coming to this con-
clusion the Bombay High Court does
not rely on article 261(3) of the Con-
stitution. According to the Bombay
High Court, section 20 (c) of the Civil
Procedure Code, which is a local Act,
confers jurisdiction on Indian Courts
to entertain suits against non-resident
foreigners. A decree so passed is not
a nullity and its enforcement or
executability was limited to Indian
Courts and it could not be executed
or enforced in a foreign country
because the defendant has not submit-
ted to its jurisdiction. But by subse-
quent political events, the character
of the defendant has undergbne a
change. On account of the merger of
the Indian States and the passing of
the Constitution, the residents of



113 Lode of Civil Procedure

Indian States are no longer foreigners
-qua courts in India. The impediment
which was there in the enforcement
of the decree has according to that
High Court, therefore, disappeared
by reason of the change of the status
of the defendant and the decree which
was unenforceable before has become
enforceable and executable now.
According to the Bombay High Court,
this decision does not in any way vio-
late the principle of private interna-
tional law.

On the other hand, the High Courts
of Mysore, Rajasthan, Travancore-
‘Cochin, Calcutta and Allahabad have
teached a contrary conclusion in this
matter.

The latest decision on the subject
appears to be that of the Allahabad
High Court which was delivered on
the 11th April 1955. This discusses
the earlier cases on the subject.
According to this High Court, a court
can exercise jurisdiction over foreig-
ners if they reside within its jurisdic-
tion and if neither of those two con-
ditions exists, the decree passed
against a foreigner is an absolute nul-
lity outside the court of the forum by
which it was pronounced. Within
that country it will be a good decree,
if there is a special local legislation
empowering the courts to exercise
such jurisdiction. If there is no such
special local legislation. the decree
will be a nullity even within the coun-
try in which the court passing it is
situated.

Though the High Courts have diff-
ered in their conclusions, an analysis
of their judgments would reveal a
broad agreement on certain points,
viz—

(i) a decree passed by a court in
an Indian State against a person
resident in former British India isa
nullity, unless there is any special
local legislation empowering the
courts to exercise such jurisdiction ;

(ii) even if there is any such spe-
cial local legislation, the decree was
not enforceable in the former
British India before the commence-
ment of the Constitution.

[ 20 NOV. 1956

(Amendment) Bill, 1956 114

The converse will also hold good.
The difference arises over the question
whether subsequent events, viz. mer-
ger of the State into the Indian Union
or the passing of the Constitution
which brought about a change in the
status of the defendant made the
decree enforceable now.

There are two possible alternatives
which arise for consideration, in view
of thesc decisions of the High Courts.
They are .

(i) That the status quo should be
maintained and that the matter
should be left to be decided by
courts and that the legislature
should not intervene in this matter.
This has one advantage, viz. that
the law as in force in a particular
State by the decision of the High
Court of that State, will not be dis-
turbed. This may not, however,
bring about a uniformity of law
throughout India until the Supreme
Court declares the law on the sub-
ject.

(ii)) That the divergence of opin-
ion among the High Courts should
be removed by legislation. In such
a case, it will be necessary to come
to a firm decision on the question
whether effect should be given—

(a) to the views expressed by the
Bombay High Court and the
other High Courts which
agree with Bombay ; or

(b) to the views expressed by the
High Courts of Calcutta and
Allahabad and other High
Courts agreeing with them.

If effect is to be given to (a) above,
namely, to the views expressed by the
Bombay High Court, then the ques-
tion arises whether the defendant
should be given the right to set aside
a decree sought to be executed against
him on the ground that the decree,
when passed was not binding on him.

If, however, effect is to be given to
(b) above, a provision may have to be
made to the effect that the decree-
holder should be allowed to file a
fresh suit on the same cause of action,
the period between 26th Januarv. 1950
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and the commencement of the Code
of Civil Procedure (Amendment) Act
being excluded for the purpose of
limitation.

Code of Ciuil Procedure

This matter was exhaustively con-
sidered in the Select Committec as
well as in the other House and strong
views were expressed in favour of
views held by both the groups of High
Courts. The main question before
the Seleét Committee was whether
interference by legislation at his stage
was desirable. It is to be noted that
it is now more than six years after
the commencement of the Constitu-
tion and the law with respect to the
execution of these decrees in different
States has now come to be scttled by
the decision of the different High
Courts in those States. It is possible
that any interference by legislation at
this stage is likely to upset the exist-
ing state of law on the subject in the
different States. There is also a pos-
sibility or even likelihood that if and
when the matter comes to be decided
by the Supreme Court, that itself
might create some sort of uniformity
throughout India in respect of the
legal position. The Select Committee
and the other House have, therefore,
come to the conclusion that a uniform
procedure as envisaged in that clause
as it was sought to be put in the ori-
ginal Bill would neither be practicable
nor desirable and that that clause
should, therefore, be dropped. In con-
formity with this decision, the original
clause S of the Bill has been dropped.
This matter was again exhaustively
considered when the motion to take
into consideration the Report of the
Select Committee was placed before
the other House and though there
were some speeches made opposing
the proposed deletion of this clause 5,
there was not much opposition and
ultimately no amendment was even
pressed and so the clause was agreed
to be dropped in the other House.

Clause 6 of the original Bill sought
to provide expressly that the princi-
ples of res judicata should be applied
to execution cases also. There is,
however, a decision of the Supreme
Court reported in 1953, that the prin-
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ciples of res judicata are also applic-
able in execution cases. The Select.
Committee and the other House have,
therefore, thought that in view of this
decision, provision of this clause has.
become unnecessary.

The original clause 13 of the Bill
sought to restrict the revisional juris-
diction of the High Courts in respect
of cases in which the aggrieved party
had a remedy by way of appeal to any
court. As hon. members are aware,.
there were several hon. Members in
both Houses who objected to this res-
triction on the powers of the High
Court. It is true that even now High
Courts seldom exercise their powers
of revision in cases where the aggriev-
ed party has an alternative remedy by
way of appeal to any court. The
Committee and the other House have,.
therefore, thought that considering,
all things, there should not be any sta-
tutory bar against the exercise of such
jurisdiction by High Courts in hard
cases.

12 NoON

Clause 14 of the orginal Bill (now
clause 12) was also subjected to a
good deal of discussion in both
Houses on the last occasion and the
the necessity for a clause like this was.
also explained by me in detail on the
last occasion. This clause gives a list
of persons who will be entitled to
exemption from personal appearancc
in courts. The Select Committee
thought that the Judges of the
Supreme Court and the Judges of the
High Courts should also be éntitled
to such exemption. This clause was
accordingly suitably modified by the
Select Committee by the addition of’
these names and this modification has.
also been agreed to by the other
House.

As a result of the rcorganisation of
States, Part ‘B’ States and their Raj-
pramukhs have disappeared. Part ‘C”
States have also disappeared and we
have Union territories and Adminis-
trators thereof. Sub-clause (1) (vi)of
clause 12 was, therefore, suitably
modified by the House. These are of
the main changes made by the Select
Committee and the other House
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in this Bill and I hope they will be
accepted by this House also. As I
pointed out on the last occasion. the
amendments proposed fell into the
following categories:

(1) those necessitated by the
change in Constitution. They are
continued in clauses 5, 12 and 14
of the Bill ;

(2) those necessary to remove
some anomalies found as a result
of the working of the Civil Proce-
dure Code. They are contained in
clause 9 and sub-clause (10) of
clause 16;

(3) those rendered necessary by
change in ideas of social justice and
economic conditions. They are
contained in clauses 2, 3 and sub-
clause (7) of clause 16 and clause

(4) those intended to make fur-
ther and wider provision to prevent
vexatious claims and defences.
They are contained in clause 4;

(5) those intended to make provi-
sion for speedier disposal of execu-
tion proceedings. They are con-
tained in clauses 8, 17, and sub-
clause (5) of clause 16;

(6) to make further provision of
summary trials in regard to suits on
negotiable instruments. This has
reference to sub-clause (8) of clause
16; and

(7) to prevent multiplicity of pro-
ceedings. They are contained in
clauses 6, 10 and 15,

The Bill has been subjected to a
good deal of criticism on the ground
that it does not go far enough with
respect to the question of making the
administration of justice speedy. As
hon. Members are aware, the larger
question of suitably overhauling the
entire system of civil judicial admi-
nistration is before the Law Com-
mission and that Commission is like-
ly to take some time before it will
finally make its recommendations
regarding this matter. I am sure that
when thoce recommendations are
made. Parliament will duly take them
into account and effect necessary
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changes in this part of the adminis-
tration. There is, however, no reason
to postpone the present measure,
though limited in its scope, as it will
give some relief in the meantime. This
aspect of the matter was also clearly
expressed by me at the time when 1
made the motion to join in the Joint
Select Committee. The House by
passing that motion has accepted the
necesstty of this measure though limit-
ed in its sope. The provisions of this
Bill are simple and most of them arc
non-controversial.

$ir, I commend my motion to the
acceptance of this House.

Mr. CHAIRMAN: Motion moved.

“That the Bill further to amend
the Code of Civil Procedure, 1908,
as passed by the Lok Sabha, be
taken into consideration.”

Surr J. S. BISHT (Uttar Pradesh):
Mr. Chairman, 1 welcome this Bill in
so far as it goes. Among the great
Anglo-Indian codes, the Code of Civil
Procedure and the Code of Criminal
Procedure have been recognised by
all the lawyers as the most important
pieces of legislation along with the
law of evidence. These two Codes
along with the law of evidence have
regulated the procedure of civil and
criminal courts in India for more than
the last fifty years. This Civil Pro-
cedure Code was enacted in 1908 and
we have had the experience of fifty
years’ working of this Code. All
people who are conversant with the
draftsmanship of legal enactments
admire the draftsmanship of this par-
ticular Code. I am really very sorry
and disappointed that the Ministry of
Law has not taken upon itself the task
which the Ministry of Home Affairs
under Dr. Kailash Nath Katiu took
in revising the whole of the Code of
Criminal Procedure. That was a very
important piece of legislation which
has been very carefully redrafted after
a period of nearly thirty years. This
Code. however. has been in oncration
for nearly fifty years and by this
amending Bill, a very good attempt
has been made to redraft, here and
there, a few imnortant provision but
no attempt has been made to over-
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haul the Act, Act V of 1908. in order
1o bring it in line with modern con-
.ditions, conditions both economic and
social. These conditions have chang-
«d rapidly in the last half century and
we, who have had long experience of
the working of these courts believe
that the Code of Civil Procedure has
now become the instrument for dila-
tory tactics in courts. It becomes very
difficult in the first place to obtain a
decree but the greatest” difficulty
begins when a plaintiff has obtained
a decree. It becomes almost impos-
sible to ‘have that decree executed.
In fact, years and years, may be spent
in that process. A father may have
obtained a decree which his grandson
may be able to execute some time.
So, there are so many loopholes and
so many difficulties. 1 should have
thought that when there was a Law
Commission sitting, this Bill would
‘have been sent to them and the whole
Code revised so that the disposal of
<ivil cases could be expedited and our
«<ivil courts. right from the court of
the Munsiff to the Supreme Court,
would have been relieved of the ter-
rible congestion from which they are
suffering today. For instance, in the
Uttar Pradesh High Court or the High
Court of any Pradesh, you may file
an appeal today, the first appeal, let
alone a second appeal, and you are
lucky if the first date is fixed in four
or five years. In a Sub-Judge’s Court
or a District Judge’s Court, you are
lucky if the case is decided in about
three years’ time and when you goin
-appeal, you are lucky if it is heard in
five years’ time. Now, justice delayed
is justice denied. Therefore, it would
‘have been very proper for the Minis-
try of Law to have examined all these
things, to have found out from the
opinions of the Judges, of the Law-
yers of the High Courts, etc., as to
what were those provisions that were
made use of in order to delay justice.

Now, Sir, having said so much., I
welcome certain provisions of the Bill.
There is a very welcome provision,
for instance, clause 2 which has spe-
cifically defined the .rate of interest
that a court can grant in case of any
decree. It is said that the interest
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shall not exceed 6 per cent. That is
a very welcome change and it is to
be confined only to the principal sum,
not to the aggregate sum because the
aggregate sum might include costs
and other things. In the old provi-
sion, it was left undefined and the
courts could order any, amount of
interest 9 per cent., or 12 per cent, or
18 per cent., as they deemed fit. This
is a very welcome provision which
limits the rate of interest.

Sub-section (3) of section 35 is
omitted. I should like the hon. Minis-
ter for Legal Affairs to inform us as
to what is the purport of omitting
this sub-section and I would request
him to tell us as to what will happen
with regard to costs in future. Section
35 reads :

“Subject to such conditions and
limitations as may be prescribed.
and to the provisions of any, law
for the time being in force, the costs
of and incident to all suits shall be
in the discretion of the Court. and
the Court shall have {ull power to
determine by whom or out of what
property and to what extent such
costs are to be paid. and to give
all necessary directions for the pur-
poses aforesaid. The fact that the
Court has no jurisdiction to try the
suit shall be no bar to the exercise
of such powers.”

Sub-section (3) of the same section
reads as follows:

“(3) The Court may give interest
on costs at any rate not exceeding
six per cent. per annum, and such
interest shall be added to the costs
and shall be recoverable as such”.

1 do not know why this particular
sub-section has been omitted here.

Now, the change with regard to sec-
tion 35A is a very welcome one
because it includes special costs in
cases of execution proceedings.

With regard to clause 6, it seeks
to amend sub-section (1) of section 60
of the principal Act. This amend-
ment lays down a special provision
for the benefit of the female section
of humanity; that is, in cases of
decrees for maintenance they can
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attach the salaries of their husbands
to any extent beyond one-third. Ordi-
narily, the law was that you cannot
attach the salary up to Rs. 100 and
not more than 50 per cent. of the
remainder. But now even Rs. 100 are
not safe, so that a wife can attach
the salary of a man cven if he is get-
ting only Rs. 100 beyond of course
Rs. 33, five annas and a few pies.
This is a liberalising provision pro-
bably in consonance with the new
laws that we have passed with regard
to marriage and divorce,

Now, by the next amendment sec-
tions 68 to 72 are being omitted. 1
should like the hon. Minister fox
Legal Affairs to enlighten us as to
how the decrees that will be passed
against immovable property would be
executed, because up till now sections
68 to 72 contained powers for delega-
tion of authority to the Collector who
was actually in the know of things.
The Collector with his whole staff of
tahsildars, patwaris and others was in
a position to have the propetry at-
tached. If these sections were to be
abolished, who will be the new auth-
ority to execute these decrees?

SHr1 P. D. HIMATSINGKA (West
Bengal): Courts.

Suri J. S. BISHT: I know there are
the Munsiffs in the case of Munsiff
Court decees and  Subordinate
" Judges in the case of decrees of the
Courts of Subordinate Judges but
they have got neither tahsildars or
Peshkars or patwaris at their disposal
nor have they got amins. They have
also not got the records. So what
will be the machinery? Will the Col-
lector place all his machinery at the
disposal of the Civil Judges and Mun-
siffs to execute, these decrees ? 1 hope
the hon. Minister will enlighten us on
this point.

With regard to clause 11, 1 would
welcome change because formerly in
suits of the nature of Small Causes no
second appeal was allowed if the sum
involved was less than Rs. 500 and
now this has been put at Rs. 1,000.

With regard to clause 11. T would
like to know from the hon. Minister
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as to why this redundant clause has
been put in here. It purports to-
amend section 109 of the principal
Act and I find from this book which:
is 2 Government of India publication
that the amendment that is proposed
to be put in now is already there. This
amendment has been put in by the
Adaptation Order of 1950. The words.
‘judgment, decree or final order’ are
already there in section 109 and I
hope the hon. Minister will enlighten
us as to why it is necessary to bring
in this redundant clause here.

Now, I come to the next clause.
There were certain provisions which
were in the nature of privileges grant-
ed in the old days to certain person-
ages granting exemption from perso--
nal appearance in civil courts. That
has been done away; it is quite wel-
come but in their place we have sub-
stituted some new personages, namely,
the President of India, the Vice-Pre-
sident of India, the Speaker of the
House of the People, the Ministers of
the Union, the Judges of the Supreme
Court, the Governors of States and
the administrators of Union territories
and so on and so forth. But there is
another provision which says that in
case a man’s evidence i§ required, a
commission will be issued and that
will be at the cost of the person. Will
it be at the cost of the President or
the Vice-President or will it be

SHri H. P. SAKSENA (Uttar Pra-
desh): At the cost of the party.

Suri J. S. BISHT: Now, the addi-
tion of rule 20A in Order V of the:
First Schedule is very welcome
because one way of adopting dilatory
tactics is by evading the summons.
You pay a couple of chips to the per--
son who comes to serve the summons
and he says that the man is not at
home. Now this is an improvement
when you say that the summons may
be served by registered post. 1 hope
the postal peons will not fall into the:
same trap and write the same old
thing after accepting a few chips.

With regard to Order XII, rule 3.

' the proposed new rule says:
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“Notwithstanding that no notice
10 admit documents has been given
under rule 2, the Court may, at any
stage of the proceeding before it,
of its own motion, call upon any
party to admit any document and
shall, in such a case, record whe-
ther the party admits or refuses or
neglects to admit such document.”

This isa very welcome provision
and T must thank the hon. Minister
for having put it there. Then there is
another provision for production of
witnesses without summons through
court. The proposed rule 1A says that
a witness may be brought in by the
party himself if his name appears In
the list. That is all very good but I
think my hon. friend had quite a long
practice at the Bar and I wish to
known from his whether or not there
'will be any presumption in the court’s
mind that the evidence of such a wit-
ness who has been brought in with-
out summons is not of much value.
That is the one question which is
repeatedly put to a witness—whether
he has received the summons. If he
has not, the court always writes in
the judgment that he is a voluntary
witness or it is argued by the counsel
that the witness is at the beck and
call of the other party and therefore
his evidence is tainted and should not
be relied upon. Therefore I wish there
had been a provision that the cecurt
shall not make anv presumption with
recard to the veracity of the evidence
tendered by such a witness merely
because he is not a summoned wit-
ness otherwise this will not be cof
‘much advantage because I am afraid
the courts will go on presuming the
same old thing, people will be forced
to summon them aeain and again and
the same old dilatory tactics would
‘be adopted.

Now, the amendment with regard
to Order XX is a very welcome provi-
sion because we have had experience
of many cases where certain judees
who were very busy—mnot judges
actually  but munsiffs—fixed some
-date or other and delivered the judg-
m=nt ard nobody knew when it wac
delivered and it comes almost as a
surprise. Now T am glad that it has
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been laid down that the court shall
fix a day for that purpose of which
due notice shall be given to the
parties or their Pleaders. That is in-
deed a very welcome change.

Surr P. D. HIMATSINGKA:
Notice was given even before.

Suri J. S. BISHT: But it was not
very much observed- They did not
care much anyhow. But now it is
imperative and I think if this proce-
dure is not observed, the judgment
will become void.

The amendment sought to be made
to rule 1 of Order XXV is again a
welcome provision, because so many
cases of a frivolous and vexatious
type are filed knowing fully well that
the suit will be ultimately dismissed
and when it is dismissed the defen-
dant finds it to his cost that he cannot
get his cost from the plaintiff. Now it
has been laid down that he will be
called upon to furnish security before
he proceeds with the case and that
will bar all such vexatious and frivo-
lous suits.

There is only one last thing T would
like to refer to and that is clause 14
(9) (b) where a new sub-rule is being
inserted, namely :--

“The Appellate Court, after fix-
ing a day for hearing the applicant
or his pleader and hearing him
accordingly if he appears on that
day, and upon a perusal of the ap-
plication and of the judgment and
decree appealed from. shall reject
the application, unless it sees reason
to think that the decree is contrary
to law or to some usage having the
force of law, or is otherwise erro-
neous or unjust.”

I do not know why this word ‘shall’
has been put in here. 1 have not been
able to understand why this sort of
power has been given to the Appellate
Court, to use this power to reject
those applications. They may hear the
parties and after hearing the parties
they may reject the applications.
Once you give such wide powers to
a court, you know what haopens. For
instance, in the High Courts the
second appeals are called ‘slaughter’
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appeals. Those appeals are filed. the
Judge sits there, and probably in half
an hour fifty appeals are disposed of
He simply asks “what have you got
to say on this point ?” and then the
appeal is reiected. You are allowinz
these Appellate Courts such wide
powers that people will have very
little chance unless there is some big
gun engaged whom the Judge will be
forced to listen whether he has got |
any relevant remark to make or not
Juniors come in and these applications
are simply slaughtered out without
any rhyme or reason.

Surr P. D. HIMATSINGKA : 1t is
only pauper appeal.

Surr J. S. BISHT: Well, whatever
it is, you should give him the same
right as any other man.

Surt P. S, RAJAGOPAL NAIDU .

{Madras): You only give the pauper |

the luxury of litigation.

Surt J. S. BISHT: A man may be
poor but he may have a very good
legal right to enforce. You are load- |
ing the dice against him because the
rich man will be there and the poor
man’s application will be shut off in
no time. 1 submit that the hon. Minis-
ter may kindly reconsider the question
because the poor people may have a
chance. and if they have got no cass
on merits then their applications will
be rejected. There i1s not much harm
in that. Qur experience of the Courts
is that these pauper suits and pauper
appeals ‘have very Iittle chance
‘because they think that, being a pau-
per appeal, the Government has not
teceived any stamp duty and there-
fore there is not much good in pro-
longing. The Government advocates
there do not care very much to see
if there is any proper cause of action
or not. Therefore, I would appeal to
the Minister, as his is a very me-ci-
ful mind, to have mercy on these poor
people. I would also appeal to him
that the Code of Civil Procedure be
referred to the Taw Commission <n
that all those dilatory tactics which
are adopted today in order to defeat
and delay justice may be obviated,
also cases both in the original trials
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and in  Appellate
expedited.
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Surr P. D. HIMATSINGKA : Sir,
most of the points have been touched
by my friend Mr. Bisht, and I have
one or two further points to make.
and that is with regard to clause 3. I
have not been able to follow why sub-
section (3) of section 35 is intended
to be omitted because, according to
me, it was a salutary provision. When
a suit which is filed by a party is
opposed frivolously by the defendant.
if the party wins the suit, why should
he not be entitled to interest if the
Court thinks fit to award it after hear-
ing the parties? Section 35(3) which
is intended to be omitted is as
follows: “The Court may give inte-
rest on costs at any rate not exceed-
ing six per cent. and such
interest shall , be added to the
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costs and shall be recoverable as
such.” Those who have some prac-
tice know in how many instanc-s
defence is frivolously taken as against
the plaintiff and also how many fri-
volous suits are filed, and when the
Courts find that the costs should be
awarded, there is no reason why this
sub-clause (3) should be omitted
which gives the Court power to award
interest also on the cost which some-
times comes to a very big sum.

Another clause to which I would
like to refer is clause 14(7) which
refers to an amendment of Order
XXXIV, rule 11. It says that in sub-
clause (a) sub-clause (ii) shall be omit-
ted. Thén it refers to sub-clause (iii)p
and there purports to limit the right
of the Court to order payment of
interest to six per cent. So far so good.
But if you omit sub-clause (ii) which
gives the Court the right to award
costs, sub-clause (iil) also refers to
costs. Therefore, 1t seems that there
is some sort of anomaly, and it should
be examined whether or not the omis-
sion of sub-clause (ii) will create some
complication.

Sir, as regards sub-clause (8) in
clause 14, it is a very welcome provi-
sion and 1 hope that the State Gov-
ernments will take advantage of the
provisions made therein and autho-
rise some of the Courts to act under
this new provision. That will enable
the Courts to remove a lot of conges-
tion which has at present accumulated
in most of the Courts. While on this
subject 1 would also request the Gov-
ernment to take into consideration the
position of suits in almost all High
Courts. So far as the Calcutta High
Court is concerned, on the original
side there are about 11,000 suits pend-
ing, some of them being as »ld as nine
10 ten years and unless some provi-
sion is made to give one or two addi-
tional judges, I am afriad this con-
gestion will continue and rather will
g0 on increasing. Now that the Con-
stitution has made provision for addi-
tional judges who can be appointzd
temporarily, I think there should be
no difficulty and it is high time that
something is done to remove the con-
gestion which is standing in the way
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of even new suits that are being filed
to be disposed of, because if suits
which are pending for the last nine
or ten years are taken up, the new
suits which are now beirg filed will
become old. Therefore, some provi-
sion should be made and the State
Governments should be reminded for
appointing one or two additional
Judges depending on the volume of
congestion in the different Courts, so
that persons who go to have remedies
through Courts may get them in time
and justice delayed may not amount
to justice denied.

Suri P. N. SAPRU (Uttar
Pradesh): Mr. Deputy Chairman, the
first question that I would like to
raise in connection with this Bill is
that the legislation suggested by it is
of a piecemeal character. The Civil
Procedure Code was passed in its new
form in 1908. Now, much has happen-
ed between 1908 and 1956 to make it
necessary for us to undertake a
thorough revision of the various provi-
sions of the Civil Procedure Code.
The 1law’s delays are notorious.
Shakespeare in his days spoke of the
law’s delays. They are notorious
not only in this country but in
other countries also. But here 1
am afraid the process of litigation is
so lengthy that wunless speedy
steps are taken to expedite justice,
the system of justice which we
have been administering—which |
think is basically a very fine system
of justice—might get discredited. It
takes years for a litigant, an honest,
bona fide litigant, to have his right
established in a court of law. And
the tragedy is that the litigant’s
troubles really start after he has
obtained his decree, because numer-
ous pleas of a frivolous chavacwr are
made by judgment debtors and some-
times they prevail with Courts. Now,
I personally think that it s very
important that the provisions vegard-
ing the execution of dccrees—-and it
is here that the Civil Proccdure Code
is perhaps most defective—should
be revised.

Again, it is common experience
with lawyers that delays take place in
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refuse to accept notice or summons.
'They get round the process servers
to help them in this matter. There

should be more strictness in regard to
these matters.

Another defect of our judicial sys-
tem is that parties when they go to
Court are not prepared to admit any-
thing. They put the other party to
proof of things which should be
accepted, which would be normally
accepted by any decent person in a
civilised country. Now, these are
defects which undoubtedly tend to
discredit our judicial system and the
general tendency of the litigant
public is to blame judges and counsel
for these delays.

Now, Mr. Deputy Chairman, 1
know from personal experience that
our judiciary is a very hard-worked
onc. I have very great sympathy with
our civil judges and our munsiffs who
do a magnificent job in unhealthy sur-
roundings. in places where they do
not even get the accommodation
which is provided for executive offi-
cers only too readily by rent control
officers, where they may not have din-
ners or breakfast or lunches free with
raises and landlords and the new gen-
try which has arisen in this country.
They do their work magnificently. It
is not right for us to put the blame
for the law’s delays on these poor.
The fact of the
matter is that the judiciary in this
country is under-manned, understafi-
ed. The administration of justice is
one of the great attributes of any
State--be it a socialist State; be it a
welfare State; or be it a police State.
It is one of the primary and one of
the most important functions of the
State. The State, in fact, exists to
promote justice. And it is, therefore,
scandalous that we should have in
this country a system whereby you
can purchase justice. If I am an
honest litigant, then if T have not the
means 10 prosecute a case, I may not
go to Court except in so far as I am
able to raise the money for doing so
fromt some moneylender or other. That
is to say, our law encourages by this
systera of court fees the maintenance
of practices which are not recognised
as right under the English or other
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systems of law. ‘Lherefore this Bill
does not concern itself with that point
also. All these are matters which are
being considered by a high powered
Law Commission. Now, 1 have very
great respect for the Law Commis-
sion. It is presided over by one of
India’s most eminent lawyers and it
has an able and competent personnel.
But it is a part-time Commission. And
if the Law Commission goes on at the
snail’s pace at which it has been go-
ing so far, it may take years for the
Civil Procedure Code or for any other
Code to be revised. I think speed is
indicated. And you can have speed
if you will have a full-time Law Com-
mission, if it comes to that. I will
put it like that.

Now, having said this, T may say
that I have looked into this Bill and
the Report of the Select Committee.
Barring one very important matter to
which 1 shall refer presently, I am
in general agreement with the line
taken by this Bill. Now, first let me
say a word about clause 14 where a
change has been made in the law
relating to substituted service, as we
know it today. Sub-rule (2) of rule
20A would run as follows :

“An acknowledgment purporting
to be signed by the defendant or
the agent or an endorsement by a
postal employee that the defendant
or the agent refused to take deli-
very may be deemed by the Court
issuing the summons to be prima
facie proof of service.”

1 think on the whole it is a salutary
provisions. It is liable to be misused,
but even today, the laws are liable to
be misused. This may help to expe-
dite matters. But what I should like
to sec inserted here is something like
this that the process server’s words
must not be accepted as prima facie
evidence unless the process server’s
words are supported by an affidavit.
I think the principle which we should
ingist upon is that it should be pos-
sible to start or initiate legal proceed-
ings of a criminal nature against a
process server if he comes out with
a renort which is false. That we can
achieve by inserting the words, “on
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an affidavit filed by the process set-
ver.” Those words should have been
there in order to enable courts to
take cognizance of the misbehaviour
of a postal employee.

I may say that I am in favour of
sub-clause (2) of clause 14 which will
enable courts, on their own motion,
to call upon any party to admit any
document and in doing so, the courts
will be required to record their own
reasons therefor. I have no objection
to this. In fact, I think, it is an
improvement on the existing state of
things. I have no objection to the
other sub-clause which follows it.

I note that while a date has not
been fixed so far by which a judg-
ment must be delivered, a date has
to be notified to the parties on which
the judgment will be delivered. The
provision that notice of the date on
which the judgment shall be given
is a salutary one. I would, therefore,
support this. I know of cases where
scandalous delays take place on the
part of judges or Courts in delivering
judgments. They are not to blame;
they are heavily overworked. One
can never be certain that the argu-
ments which were actually advanced
by counsel were present in the mind
of the judge when he wrote the judg-
ment. That is the trouble with long
delays in the delivery of judgments.

So far as this clause for the pay-
ment of security for costs is concern-
ed, I have a certain amount of sym-
pathy with it, though I do not think
that there is any valid reason for
changing the existing law. I think
that, even under the existing law,
security for costs can be demanded
from the appellant for suitable reasons
and all that you want is that the Court
should not hesitate to demand secu-
rity for costs in suitable cases. Where
you have suitable reasons, you can-
not dispense with entrusting them
with discretion. The tendency of our
courts today is to demand security
for costs in suitable cases. A change
of law, therefore, I do not think, was
urgently necessary. However, 1 have
no objection to the clause as it has
been worded now. Of course, there
must be a provision for a demand for
security for costs in suitable cases.
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Some of the provisions in the new
clause are due to the difficulties
created by the partition. Where par-
ties have gone to Pakistan it is
necessary that there should be a com-
pulsory provision to demand security
for costs.

In regard to the clause about inte-
rest, I confess that 1 am not very
much in love with interest or even
for that matter with this provision. I
do not know whether that would dis-
courage interest very much. You have
reduced the maximum rate at which
interest may be paid from 9 per cent.
to 6 per cent. I think it is just and
fair that there should be this reduc-
tion. It is in consonance with our new
thinking on matters of social justice.

Then there is some provision deal-
ing with the procedure to be observ-
ed on an application for admission of
appeals in a certain class of cases.
It will, of course, simplify the law.
But I am rather apprehensive of the
words “the decree is contrary to law
or to some usage having the force of
law, or is otherwise erroneous or un-
just.” They are far too difficult to be
construed properly. I say ‘far too
difficult to be construed properly’
because we have had experience of
the difficulty of interpreting these
words in connection with pauper
appeals. At the time of the admission
of an appeal it is very difficult, with-
out hearing the other party, for a
Judge to come to the conclusion that
the decree is contrary to law or to
some usage having the force of law.
And the words ‘or is otherwise
erroneous or unjust’ are even harder
to intewpret. These words do not
make it easy for judges to make up
their mind as to whether leave to
appeal would be proper or not.
Therefore, Sir, I am not very happy
with the language employed here.

Then, Mr. Deputy Chairman, I have
pointed out so far what this enact-
ment does. I have also suggested that
something more needs to be done in
order to make our procedural law a
good one from the point of view of
our needs today. There is, however,
an omission, the reasons for which
were explained by our esteemed and
highly able Minister for Legal Affairs,
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Mr. Pataskar, which I have not been
able to understand. That omission
relates to the executability or other-
wise of foreign courts’ decrees. Well,
it is principle of private interna-
tional law that a decree passed in
absentia by a foreign court is a nul-
lity and may not be executed by the
municipal courts of the country. Now
the position before 1950 was this. The
Indian States’ courts were regarded
as foreign courts, and they were, if 1
may say so, worse than foreign courts,
because they were feudal courts. In
many cases the Rulers interfered with
judgments. No litigant could be sure,
if the Ruler was directly or indirectly
interested in the case brought against
him, that he would get a fair deal
from the courts of those Indian
States. They had High Court Judges
or other judges who were being paid
Rs. 200, Rs. 300 or Rs. 400 only.
These judges had hardly any qualifi-
cations, and they did not enjoy the
reputation which a judge should really
enjoy. Under those conditions it was
understandable that litigants should
hesitate to submit themselves to the
jurisdiction of those courts. Well
what happened was this. In their
absence decrees used to be passed by
those courts and our courts used to
refuse to look upon those ex parte
decrees as valid decrees for purposes
of execution. Of course, if a litigant
wanted that decree to be executable,
he had to prove his case by a separate
suit. In 1947, however, Sir, a mom-
entous change came over the Indian
scene, and fortunately for this coun-
try the work which had been left un-
completed by Lord Dalhousie was
completed by Sardar Vallabhbhai
Patel, and the Indian States dis-
appeared not to be mourned by us
for ever; and in 1947 we became a
united country. But it did not follow
therefrom that the merger altered the
position of those courts. The law
surrounding those courts until the
26th of January, 1950 was in a very
unsatisfactory state. It was in an un-
satisfactory state because there was
on the one side the view of the Bom-
bay High Court that as India was
one and as the Indian States had teen
merged in the Indian Union, those
courts could not be looked upon as
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foreign courts. And there was also on
the other side the view which found
favour with the Calcutta High Court
and with the Allahabad High Court,
and they said “No no. The position
did not change. The position remain-
ed exactly as it was until the 26th of
January, 1950.” It was after 1950
that those Indian States’ courts ceas-
ed to be foreign courts. In fact, as
you know, there were many differences
in the case of Part B State High
Courts and Part A State High Courts.
1 do not think that the Fede-
ral Court or the Supreme Court could
entertain appeals from their High
Courts. 1 am just venturing to give
a tentative opinton.

Mr. DEPUTY CHAIRMAN: Mr.
Sapru, how long will you take?

Suri P. N. SAPRU: Sir, ten minu-
tes more.

Mr. DEPUTY CHAIRMAN: You
may continue after lunch.

The House stands adjourned till
2.30 pM.

The House then adjourn-
ed for lunch at one of the
clock.

The House re-assembled after
lunch at half past two of the clock.
MRr. DepPUTY CHAIRMAN in the Chair.

Surr P. N. SAPRU: [ was just
explaining when we broke up that it
was desirable to veinstate clause 5 as
it was in the original Bill in order that
justice might be done to those persons
who had not submitted themselves to
the jurisdiction of the Indian States
Courts thinking that they would get
an opportunity to prove their case
when the decrees of those courts came
up for execution by our High Courts.
Now the points of view of the Cal-
cutta and Allahabad Court and those
of the Bombay Court and the courts
which have followed the Bombay
Court are there and I am not here go-
ing to say whether on a strict inter-
pretation of the law, the Bombay view
is right or the Calcutta view is right.
That is a privilege which only the
Supreme Court may exercise. 1 am
going to suggest that it is possible to
consider this question from the point
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of view of broad justice. From that
point of view, the Bombay view
entails hardships upon those who took
the jecision perhaps under competent
legal advice, perhaps for very good
reasons, not to submit themselves to
the jurisdiction of Indian States’ High
Courts and who now find that there
are decrees of Indian High Courts
against them and that those decrees
are executable. It is therefore a ques-
tion of justice which the decisions of
these Courts pose before us. It will
be a mistake to take in these cases a
highly technical view. I quite realise
that the interests of the decree-holder
have also to be safeguarded. That
can be done by providing for him
some extra period of limitation. But
the judgment-debtor who did not sub-
mit to the jurisdiction of the foreign
court for very good reasons, should
not be penalised. Again anomalous
situations will arise if the present statc
of the law is allowed to remain asit
is. A decree of a foreign court will
be executable in those parts of the
country which have accepted the Bom-
bay Court decision. That very decree
will not be executable in those parts
of the land where the Calcutta or
Allahabad view prevails. Therefore,
there will be no uniformity of treat-
ment so far as decree-holders are con-
cerned. The treatment that they will
ulfimately get will be determined by
the High Court in whose jurisdiction
they happen to be living. Now if
there was an assurance that the mat-
ter would be righted or the law on
this point would be clarified by the
Supreme Court shortly, there might
have been something to be said for
leaving things as they are but as far
as I know, there is no case pending
before the Supreme Court in which
this question has arisen. It may take
years for this point to arise before the
Supreme Court and the law will be in
a fluid state or will be different in
different parts of the country. Some
persons will be affected differently
from others by this law in various
parts of the country. That is an un-
desirable state of things and that
should not be allowed to continue.

May 1, Mr. Deputy Chairman,

' suggest another reason why the law
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on this point should be clarified. In
the last session of this Sabha, 1
remember that we had a measure
regarding the power of the High
Court to grant stays in criminal revi-
sions. A single Judge of a High
Court had taken the view that while
a court could suspend a sentence or
fine, a court of revision had no right
or power under the Criminal Pre-
cedure Code to suspend an order
such as the one that might be passed
under Section 144 of the Criminal
Procedure Code. Now that single
judge case was, in many respects, a
unique one. That case had not been
followed by other courts. Even the
Calcutta case on which that case was
based had been more or less overrul-
ed by subsequent benches of the Cul-
cutta High Court and now in order
to clarify a law about which there was
qnot perhaps much  difficulty—there
was a point of substance raised in
regard to that legislation by Mr.
Dasappa but that was not the ground
on which the legislation was actually
promoted—but in order to clarify the
difficulties which had been raised by
that judgment, the Legislature took
the step of stepping in to clarify the
law. Is it not, therefore, desirable
when there is a real conflict of views
based upon sound reasoning on either
side, that this House should take into
view broad justice and intervene to
see that we approve of the line taken
by the Calcutta court, not necessarily
because it is the legal view, but
because it is ethically-the sound view?
This is a point of view which [ would
press beforc the hon. Minister for
Legal Affairs. T know that during this
intervening period, cases must have
occurred where decrees have alveady
been excuted. But then there are
cases in which those decrees are yet
to be executed and you may. if you
cannot do full justice, do at all events
partial justice, by amending the law.

Mr. Deputy Chairman, I would now
pass on to another aspect of the mat-
ter- I am glad that this Bill does not
touch the revisional powers of the
High Courts in civil cases. In saying
this, I am not suggesting that the exis-
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powers of the High Courts is altoge-
ther satisfactory. Section 115—that
section is not now before me ard I
am speaking from recollection—is
in some ways very widely worded. It
gives authority to the High Court to
interfere in cases not only where there
has been an excess of jurisdiction or
failure to exercise that jurisdiction—
I forget the exact phraseology of that
section—] will see if it is here. Here
it is and I will just read it out:

“The High Court may call for the
record of any case which has been
decided by any Court subordinate
to such High Court and in which
no appeal lies thereto, and if such
subordinate Court appears—

(a) to have exercised a jurisdic-
tion not vested in it by law,
or

(b) to have failed to exercise a
jurisdiction so vested, or

(c) to have acted in the cxercise

of its jurisdiction illegally or
with material irregularity,

the High Court may make such
order in the case as it thinks fit.”

This last clause “to have acted in
the exercise of its jurisdiction illegally
or with material irregularity” has becn
the subject-matter of much case-law
and even in the Privy Council they
gave, within a few weeks, two judg-
ments somewhat difficult to be recon-
ciled, one with the other. Therefore,
it strikes me that there is a case for
re-wording this section so as to make
the intention of the Legislature abso-
lutely clear regarding the circums-
tances in which High Courts might
interfere in the exevcise of their revi-
sional jurisdiction

I shall now pass on to another fea-
ture of this Bill. There is a list of
persons who will be exempt from per-
sonal attendance before courts of law.

. That list contains a number of high

State dignitaries, beginning with the
President of India and ending with
persons to whom section 87B applies.
Among these high dignitaries are the
Speaker of the Lok Sabha, Ministers
of the Union, Judges of Supreme

t Court, Governors, Speakers of State

. Legislative Assemblies, Chairman of
ting law relating to the revisional :

State Legislative Councils, Ministers
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in our States, Judges of High Courts
and so on. Now, Mr. Deputy Chair-
man, one of the fundamental features
of our Constitution is that it provides
for equality before the law and equal
protection of all persons before the
law. Article 14 of our Constitution
talks of equality before the law. This
phrase—*“equality before the law™—
has been the subject-matter of dis-
cussions by many political and legal
theorists all the world over. It is a
phrase which we have borrowed—-and
there is a good deal of borowing in
our Constitution and we need not be
ashamed of that fact—it is a phrase
which has been borrowed from the
Constitution of the Irish Free State.
This is a phrase which is familiar to
all students of the British Constitu-
tion. The point about this phrase—
equality before the law—is that all
persons whatever be the rank they
occupy, howsoever exalted they might
be in the official hierarchy, they are
all subject, like ordinary citizens, to
the ordinary laws of the land. Mr.
Deputy Chairman, it may be said that
we are not attacking the basic prin-
ciple of the equality before the law,
that this is really a procedural matter
and therefore it is valid and constitu-
tional. Whether it is valid or consti-
tutional, I do not know. That may
be a matter for courts of law ultima-
tely to decide.

I would suggest that in these mat-
ters we should not merely go by the
letter of our Constitution but that we
should also have’regard, especially
when we are legislating as a Parlia-
ment, to the spirit of the Constitution
and I venture to think that in these
days we should cease to think of per-
sons as either big or small. We are
a State which has placed before itself
the ideals of a socialist economy. We
are a State which is pledged to work
for a socialist pattern of society. Now,
is it consistent with those broad
notions of socialism and democracy
which we accept as the fundamental
that should govern this country that
there should be clauses in our legisla-
tion which might suggest that there is
inequality of status between one citi-

zen and another? I know that this is !
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not the purpose of this clause. The
purpose of this clause is to ensure
that high dignitaries of State who have
arduous and responsible duties to per-
form are not harassed by irresponsible
litigants by appearance before courts
of law. 1 know that even our subor-
dinate courts find it difficult to exer-
cise their discretion properly when it
iS necessary to summon any person.
That may be the reason for keeping
such a clause here but I must confess
that 1 do not like this differential
treatment for any class of persons. 1

_remember an occasion when a Chief

Justice of the Allahabad High Court
—a British Chief Justice he was and
he was politically a diehard but in
some ways he had a legal outlook---
prosecuted a servant of his for theft.
He went to the witness box. The
Magistrate offered him a chair but he
refused to accept the chai and said
that he would rather give his evidence

standing. This was to impress on
everyone that everyone was equal
before the law. Certainly, the Pre-

sident stands on a footing of his own
because he represents the concept of
the State; certainly the Vice-President,
in so far as he discharges the func-
tions of a Vice-President, represents
that concept; it may be said that the
State Governors represent that con-
cept within their own States but I do
not know, Mr. Deputy Chairman,
whether it is necessary to have a very
long list including the Ministers of
the States.

Suri KISHEN CHAND (Andhra
Pradesh): Deputy Ministers also.

Surr P. N. SAPRU : Will the
Minister would include a Deputy
Minister also. Therefore, I may say
that while appreciating very much the
reasons which must have influenced
Mr. Pataskar in introducing this
clause, while recognising that as de-
mocracy is new to this country, there
may be something to be said for its
inclusion in the Bill, I do not frank-
ly like this class distinction in our
statute book.

Sur1 H. C. DASAPPA  (Mysore):
But the courts can yet issue commis-
sions. Whether we legislate here or
not, the courts have complete discre-
tion to issue commissions.
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Surr P. N. SAPRU: It is not the
same thing. Examination by a com-
mission is not exactly the same thing
as examination in a court room. The
essence of the judicial process is that
there shall be public hearings. -

Surr H. C. DASAPPA: What I am
saying is that in spitc of the fact that
you may remove this clause here,
nothing prevents a court from direct-
ing a commission to examine any of
these people or even others.

Surr P, N. SAPRU: Yes, even
under the present law, it is there but
that is for certain grounds, not
bezause of the status of the individual
but because he is a very busy man or
that he is otherwise pre-occupied or
some such reason like that. I have
no objection to your giving completc
discretion to the court to do this for
good reasons. I should think that
there is a very good reason why a
Minister should be examined by a
commission. He is a very very busy
man and he should not be called into
any court in a light-hearted manner.
We should not be called to any court
for frivolous reasons but that is diffe-
rent from providing in the statute it-
self for special exemption for a cer-
tain class of persons. I do not know
whether 1 have made my meaning
clear. I am not saying that I am going
to vote against this clause; that is not
my point. I am prepared personally to
reconcile myself to this clause as I
think that in actual practice it will not
make much difference but 1 say that
1 am not in love with it. 1 would like
to work towards a classless society.
May I say. Mr. Deputy Chairman,
that when I was on the Bench, I used
to feel honestly horrified when Coun-
sel used to address us as “My Lords”.

1 thought—and I said so from the
Bench on one or two or three occa-
sions—that the days of Lords in this
country were over, that we were the
President’s Judges—we were not the
King’s Judges. we were not the Royal
Court of Justice—we were Courts of
Justice in a Republic. Now, I think
that all these little things have impor-
tance bacause they enable a country
to develop the right type of charac-
ter. I just remember an incident which
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I read in “Life of Jefferson” by Sane.
Jefferson, as you know, was a very
determined Republican and he used
to be a man of strict principle. As
you know, he was the man responsi-
ble for the Declaration of Rights and
he was very much opposed to the ins-
titution of Investitures and levees. He
did not like levees and he did not like
placing people at dinner tables in a
certain order; therefore, he would
have a round table so that people
might sit anywhere.  There used to
be regular levees in his day in the
While House. Jefferson made up his
mind that the system of levees should
disappear in the America of his day..
On the date on which a levee was to
take place, he notified that there
would be no levee. Even after that
the ladies appeared in their beautifyl
dresses but Jefferson was not there to
veceive them.  Shortly after the
guests had arrived, he came in a rid-
ing suit and said, “I am glad to meet
you”. Thus he finished the levee sys-
tem. Now, in the United States which
is a great Republic there is, as far as
I know, no exemption of any person.
be he high or low, from attendance in
courts of law for the reason that he is
occupying a certain position. You

may get an exemption on the
3 p.M. ground that you are an invalid.

You may get an exemption on
the ground that you are a verv Dusy
man doing a lot of work and that it
will entail a lot of expense and troubls
for you to go to court. There in
U.S.A. you can be examined on com-
mission but you cannot get in exemp-
tion on the ground that you are
the Secretary of State or that you are
a Judge of the Supreme Court of the
United States. That, I think, is the
democratic spirit; that, I think, is
democracy; there you find the
democratic mind at its best. 1 should
like, therefore, this country to develop
some such convention like that and it
is solely from the point of view of the
psychological effect that a clause like
this is bound to have upon the people
that I feel somewhat reluctant to con-
sider it a very good clause to insert in
an otherwise good Bill.

Mr. Deputy Chairman, I would like
| before 1 conclude, to say that the
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question of judicial reform must not
be neglected. A connected view has
to be taken of this question of judi-
cial reform. There is nothing orga-
nically wrong with our judicial sys-
tem. I think the defects of our judi-
cial system are of a functional and not
of an organic nature and we ought
by thoughtful legislation, to make this
judicial system serve the ends of jus-
tice. The first thing, Mr. Deputy
Chairman, I would repeat before I sit
down, is to have adequate personnel
in our courts of law. Our courts of
law are not properly manned. We
have not got a sufficient number of
judges. Criminal work has increased;
civil work of a new type has sprung
up and it is increasing. And consti-
tutional cases are a new feature of
litigation. All these things require that
there should be planning in regard to
questions of the administration of jus-
tice just as there is planning in
regard to economic matters or social
matters. We cannot afford to have a
policy without a plan so far as judi-
cial and legal matters are concerned.

Thank you very much; this is all
that 1 have got to say.

Sur1 B. K. P. SINHA (Bihar): Mr.
Deputy Chairman, after the long and
learned debate on this small and sim-
ple measure there is really little for
me to say now. I heartily endorse the
demand put forth by Mr. Bisht and
my learned friend. Mr. Sapru, that it
is time that we thoroughly overhaul
the Civil Procedure Code. It has been
in existence now for near about 50
years. There have been changes in
the sphere of judicial administration
in the economic sphere, in the indus-

trial sphere and in the political
sphere. These changes should be
reflected in a new, simplified

and improved Civil Procedure Code.
But 1 feel that this should not
be done in a hurry, for, the Civil
Procedure Code is, as it were, the
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linchpin of the whole legal system.
If we tamper with it in a hurry with-
out adequate consideration, the judi- |
cial system may be affected and '
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affected in such a way that it may
affect the confidence of the peopie in
the judicial system,

Sir, there is a Law Comnission
already in existence. Mr. Sapru has
rightly pointed out that the Law Com-
mission Should be a permanent body
functioning permanently. The Law
Commission, as it is, has a temporary
basis and a permanent basis. When
it was started, it had two permanent
members, ex-judges working all the
time on the codification of the laws.
The other members, including the
Chairman, were of course part-time
and are still part-time. I understand
that of late there has been addition of
one permanent member, an ex-judge.
That is, three ex-judges now act as
permanent members of the Commis-
sion. The laws are so voluminous
and they require change in so many
aspects that I fecl that the number of
permanent members of the Commis-
sion has to be increased. Mr. Deputy
Chairman, 1 will take this opportunity
to emphasise the necessity of making
the personnel of the Law Commission
more diversified and more broadbas-
ed. The codification or amendment
of the laws is not a matter of mere
technicality. It is not a question of
merely culling out the various judg-
ments or decisions and then framing
a law in the light of those. Law-mak-
ing, Mr. Deputy Chairman, is an
organic process, connected organically
with the society in which the law
operates. Society exerts a tremendous
influence on law. A law which suits
one society may mnot suit another
society. Apart from the narrow legal
issues that arise in the codification or
amendment of law, there are other
more vital, more essential and more
clementary issues involved. There is
society; there is industry; there
is economics; there is culture.
Sir, I wunderstand when a body
similar to the Law Commission was
established in the United Kingdom
several years back, on it were repre-
sented not only lawyers, not only
judges but scientists, psychologists.
social workers; people who are adepts
or experts in the various branches of
learning. Unfortunately, here the Law
Commission is composed only of

!
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lawyers and ex-Judges or sitting

Judges of High Courts.

Suri J. S. BISHT: And many of
them are very busy lawyers who have
no time to spare.

Shrr B. K. P. SINHA: 1 have
already pointed out that they are part-
time members. Now, Mr. Deputy
Chairman, I am myself a lawyer. [
feel that a lawyer develops a sort of
narrow outlook. His outlook is lega-
listic. The outlook of a Judge is more
legalistic. They are guided more by
precedents, more by the past and less
by the future, less by the needs of
society. Therefore in the fitness of
things, the membership of the Law
Commission should be expanded by
including on its personnel men who
have distinguished themselves in the
various branches of learning, arts,
science, literature, etc., etc. Only then
can it be possible for law to have a
reasonable quality. Mr. Deputy
Chairman, my hon. friend. Shri
Sapru, for whom I have great respect
assailed a certain provision which
gives exemption to certain dignitaries

of the State on grounds of equality -

before law. Mr. Deputy Chairman, 1
had the good fortune or misfortune of
being born twenty years later than my
friend Mr. Sapru. As things are, 1
should have had a more progressive
and liberal and, 1 should say, more
revolutionary  approach than my
friend Mr. Sapru. Unfortunately I
find myself more of a conservative
and Mr. Sapru more of a revolutio-
nary and a liberal. There is equality
and equality. Equality of the law
simply means equality in similar cir-
cumstances. If circumstances differ,
the application of the law cannot be
equal, and equality in such cases
instead of advancing the interests of
justice very often weakens justicc, Mr.
Deputy Chairman, my hon. friend has
himself pointed out that it is just pos-
sible that in the absence of this clause,
over-enthusiastic judicial officers may
be prone to issue summonses to them
on the slightest pretext. But T feel
there are weightier reasons why there
should be this exclusion. It has
already been pointed out that if there
dignitaries have to go and appear
the interests of the State take prece-

before the courts, the work of the
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State may suffer. Even the most die-
hard individualist will recognise that
dence over the rights of any indivi-
dual, from whatever angle we look at
it, whether of the individuals in ques-
tion or individuals outside those indi-
viduals. So if the work of the State is
likely to suffer, there is no reason why
they should not be excluded. It has
been rightly pointed out by Mr.
Dasappa that even under the law as
it is today, the courts have the right
to exempt them from personal pre-
sence and examine them on comnmis-
sion. There is also a weightier reason
why their personal presence would not
be very desirable from the point ot
view of justice. Law, Mr. Deputy
Chairman, I have already peinted out,
is a reflection of society. It is born
in a certain context. It serves the needs
of society at particular moments.
There is a historical school of
jurisprudence which recognises that
law varies and should vary from time
to time, from day to day, from coun-
try to country. You cannot have the
same law in different social contexts.
Our courts have given a very good
account of themselves. By and large
they have been immune from any
influence, direct or indirect. Our judi-
cial officers have inherited a great
tradition. But the fact remains
that when a high dignitary of a State
appears before a Court and gives
his evidence before it, the Court
is likely to be swayed by his
words, to be prejudiced for the side
for which the high dignitary appears.
I know of cases where courts have
been influenced by the personality of
witnesses. Of course 1t may be point .
ed out that there is a provision for
their examination, if they cannot
appear in the Court, on commission
But there is a world of difference if
one reads something in cold print and
if one watches a man appearing as a
witness. If one watches a man appear-
ing as a witness, he is likely to be
slightly influenced in favour of the
party for whom the high dignitary
appears.

Mr. Deputy Chairman, 1 now come
to a clause whose omission. 1 feel,
has been unfortunate. There is a
clause relating to the execution of
decrees passed by courts which were
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then known as foreign courts.  The
hon. Mover of the Bill has pointed
out, and that too rightly, that the High
Courts have differed and differed vio-
lently. While one school led by Bom-
bay is of the view that such judg-
ments are executable, there are other
High Courts like Allahabad, Calcutta
and last but not least a Full Bench
of the Punjab High Court, which have
held that such judgments of a foreign
court are not executable in a territory
in which they could not be executed
before January 26th, 1950. The con-
flict of opinion is there. The question
is how to settle this conflict. Shall
we wait till the Supreme Court passes
its judgment and settles the law, or
shall we intervene now and settle the
law for the courts? In the past ins-
tances have not been wanting where
in view of the difference in opinion of
the various High Courts the Legisla-
ture has intervened without waiting
for the Privy Council to pass its final
verdict. The law on this subject
seems to be in a hopeless mess: One
view prevails in one State, another
view prevails in another State. There
is confusion. We do not know how
long this confusion will continue. We
do not know what time it will take
for any case to come in appeal before
the Supreme Court. At least no
appeal referring to this particular
issue is pending in the Supreme Court
now. I know, Mr. Deputy Chairman,
that if an appeal is taken to the
Supreme Court now, it will take three
years for the Supreme Court to pass
its final verdict. Shall we then wait
and allow the confusion to prevail in
this country ? The hon. Mover of the
Bill advanced two arguments in
favour of the exclusion of that clause;
firstly, if that clause which was delet-

ed was introduced, then the law
which was crystallized in various
States would be unsettled; secondly,

he had the hope that the Supreme
Court would settle the law some day.
I am afraid these two arguments are
contradictory. If we do not want the
law to be unsettled, what is the use
of the Supreme Court sitting to settle
it? If the Supreme Court can
settle it, why should we not settle
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it here and now? After all what shall
be the province of the Supreme Court
in interpreting this law? Any Court,
Mr. Deputy Chairman, interprets only
the letter of the law, not the spirit.
For the Judges it is the letter of the
law that matters. The Supreme Court
will take one view or the other and
will base its decisions on the letter of
the law. But here we are not concern-
ed with the interpretation of the law
as it is. As it has been rightly pointed
out by my hon. friend Mr. Sapru, we
are concerned with the equities of the
case, with the demands of justice.
What does justice demand in this
case? What was the practice in regard
to foreign courts before the Con-
stitution came into force? India was
divided into British India and so many
native States, each one of them hav-
ing its own judicial system. The de-
crees passed within those State could
be executed by only the Courts in
those States. They could not be exe-
cuted by Courts in British India.
Similarly decrees passed in British
India could not be executed by courts.
in native States. We know, Mr.
Deputy Chairman, that there was
some judical system in India. We had
regularly appointed Judges, appuinted
on the basis of merit, immune fromr
all influences, even imperiai, and
with a thorough training. The Judges
were appointed on merit. Unfortu-
nately that was not the case in many
of the native States—I do not want to
run them down but facts are facts.
Appointments sometimes went to peo-
ple who did not have much of a train-
ing in law. Of course they were not
immune from influences. Apart from
that the private international law
operated inside British India and
the native States. The private inter-
national law laid down, lays down
even now, that in a personal action
unless a man is amenable to the juris-
diction of a court or submits to the
jurisdiction of a court, any decree
passed apainst him could not be
validly executed outside the territory.
That was an assurance as it were to
many litigants of the Native States if
there was a case against them in Bri-
tish India, and an assurance also to
persons residing in British India if
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there was an action against them in
the native States. On the faith of
this assurance many a man, because
of the trouble, expenditure and harass-
ment involved in going to distant
places, avoided submitting to the
jurisdiction of foreign courts. The
Courts of native States had no Juris-
diction in British India and British
Indian courts had no jurisdiction in
native States. A few courses were
open to the decree holder in such a
case. He could bring a suit on that
foreign judgment. That was, I think,
the only provision. And after the
decision of that suit, if it were
favourable, he could execute that
decree in the other territory, be it
native State or British India. There-
fore, in many cases, persons did not
appear before the courts of the foreign
territory. They waited for the decrees
to come to their own region, in their
own area, and when a suit was
brought on those decrees they put
forth certain defences and those defen-
ces were of a very limited character.
The defences were not as wide as they
could have had in a regular suit. The
defences were limited in character,
limited by section 13 of the Civil
Procedure Code. On the faith of it, in
view of that position they did not
submit. Now, suddenly because of
the political changes in this country
they were faced with a new situation.
In this new situation—if the Bombay
view were to prevail—the decrees of
one court would be executed in any
court in British India which was,
when the decree was passed, a foreign
court. If the other view is to prevail,
the Punjab or Calcutta or the Allaha-
bad view is to prevail, the matter
ends. But if the Bombay view is to
prevail, would it be fair, would it be
equitable to people who because of
a certain structure of law, because of
certain provisions of international law
did not yield or submit themselves to
the jurisdiction of the foreign courts?
I think it would be most unfair to
them, because they were not respon-
sible for these political changes.
These political changes have come to
them, as it were, by surprise. They
have been taken by surprise by these
political changes. They waited for the
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opportunity for the foreign decree hoil-
der to bring regular suit on their
judgment in the court and now
because of political changes they are
being deprived of that opportunity. I
feel that if the Bombay view is to
prevail, there will be a great hardship
to the judgment debtors. And even
now the resources of the law are not
incompetent in this respect, because
the foreign decree holders can bring
a suit on the foreign judgments and
obtain decrees and get them executed.
There may be complications about
limitation and other matters, but if
the principle is accepted that in view
of this change they should not suffer,
they should not be taken by surprise,
it would be inequitable, the position
accepted by the Bombay High Court
would work injustice to the judgment

debtors, then it 1is possible to
frame the law in such a way
that we can pget over the diffi-

culties provided by the law of limi-
tation and other ancillary matters. 1
feel, therefore, that the exclusion of
clause 5 from the Bill was inoppor-
tune. I hope that even at this late
stage, in view of the demands of jus-
tice, in view of the demands of equi-
ty, the hon. Minister for Law will see
his way to accept at least one of the

amendments that I have tabled
Thank you.
Surr  KISHEN CHAND: Mr.

Deputy Chairman, 1 have carefully
tried to go through this Code of Civil
Procedure (Amendment) Bill and at
the outset I may say that many of the
provisions instead of being progres-
" sive are retrograde. It has been point-
ed out by hon. Members that there
is a Law Commission and if it is
made a whole-time body—after all
our Code of Civil Procedure is not
such a very big Code, it has only 158
sections and about 40 orders—in a
hundered sittings the entire Civil Pro-
cedure Code can be revised and
brought up to date. Similarly, the law
of evidence, the law of tort, and
various other laws can be thoroughly,
examined and revised within one year
if there was a whole-time Commission.

| And there is urgency for revision.
i because in 1908 we were a depen-
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dency of Great Britain and according
to the social customs and environ-
ments of those days, the Civil Pro-
cedure Code was built up. Several
hon. Members have pointed out that
it was very good. It was very suitable
for 1908, but since that time, during
the last 48 years, our ideas about
social justice, about equity, about the
process of law have changed in many
ways. The hon. Minister for Legal
Affairs himself said that even in
regard to international law the opin-
ion has changed and when such
changes have taken place, to bring for-
ward this amending Bill, just picking
out a few clauses, is in my humble
opinion a retrograde step. 1 do not see
any justification for such a great
hurry. This could have waited for an-
other one year and when the Law
Commission as a whole-time body had
completely re-examined the entire
Civil Code. law of evidence, ¢tc. then
a comprehensive Bill could have been
brought forward. At the present rate,
the Law Commission with part-time
members may not be able to complete
its work even in ten years time. And
then some hon. Member has suggest-
ed a permanent body, as if we want
that the laws should be revised every
two or three years, Sir, I am totally
opposed to it. I think in this matter
the law should have some perma-
nency. Once every forty or (fifty
years you may revise it, but once you
revise it let it have at least a life of
another forty or fifty years. I do not
want a permanent Law Commission
revising our laws every two or three
years and making amendments,
because in law the most important
thing is some sort of continuity, an
assurance to people that their cases
will be decided according to the law
which is prevalent. And what is
happening now? For the last thirty
or forty years we regarded the courts
in Indian States, which numbered
nearly five hundred, as foreign
courts. And in many of these five
hundred courts, the High Court Jud-
ges were possibly with lesser quali-
fications than even Munsiffs in British
India. And these High Court Judges
were getting a salary of anything |
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between Rs. 200 and Rs. 500. These
Judges pronounced judgments. And
if this was the calibre of the High
Court Judge of an Indian State, you
can imagine the calibre of the District
Magistrates and the Munsiffs who
were passing judgments. And what
was the nature of the judgments?
They were ex parte cases. They were
cases which were not defended. No
evidence was produced. Just on a
mere statement, a decree was given—
an ex parte decree. And you know
that in Rajasthan where there were
nearly a hundred princely States- -
feudal States . .

Surr JASWANT SINGH (Rajas-
than): In Rajasthan, there were only
22.

Surr KISHEN CHAND: Well,
including the small States which were
in the neighbouring Gujerat and Sau-
rashtra. If you include them also,
then the number is four hundred. Out
of this, 22 were in Rajasthan and the
remaining 378 were in others.

SHr1 JASWANT SINGH: All over
India.

Suri KISHEN CHAND: All over
India, it was 523. Out of these, 400
were concentrated in Rajasthan and
Saurashtra.

So what I was saying was that in
such cases, those people were given
ex parte decrees—undefended decrees
—for very large amounts? And such
decrees were kept dormant, and now
suddenly on the 26th January 1950,
there is a political change; all the
States get merged into British India
and become one Indian Union and
suddenly all these decrees become
executable. The hon. Minister for
Legal Affairs said that the number of
decress now in operation was very
small, such an insignificant number
that they could not be considered. 1
may say that in Hyderabad during the
last two to three years at least half-
a-dozen cases have been revived. As
the Hyderabad High Court took the
view that these decrees could be
executed. I know, at least in half-a-
dozen cases. the whole decrees have
been executed and several decrees are
now pending. I am just trying to illus-
trate that there are certain decrees
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which are 30 or 40 years old. The
persons over whom the decrees were
to be executed were dead and gone
and their grand children are now liv-
ing and the decrees are executed
against their grand-children. Possibly
a very small property has been passed
on to the grand-child from the grand-
father. And on the basis of that small
property which is personal, a decree is
now going to be executed. I should
like to know why. Sir, you have been
an eminent lawyer and you can rea-
lise that it will involve a very great
hardship on them. It is really against
our concept of justice. Qur concept
of justice was based on a sense of
continuity, on a sense that the thing
will be decided as it was decided
before and things will continue as in
the past. If there is not that continuity,
there will be no faith in the justice of
law. Therefore, I submit, Sir, that the
hon. Minister for Legal Aflairs was
convinced of the necessity of thatlaw
and when the original Bill came up
before this House, that clause about
the ex parte decrees of foreign terri-
tories being declared null and void,
was there. That Bill then went to
the Joint Select Committee. I would
like to know from the hon. Minister
what convincing arguments were plac-
ed before the Joint Select Committee
which made him change his mind.
Today, when he was introducing this
Bill, he took a sort of non-committal
attitude. He said that there were cer-
tain good points and bad points. He
gave the pros and cons. But he did
not give us any information as to why
it was that the Joint Select Commit-
tee changed it. After all. the hon.
Minister for Legal Affairs must have
been convinced of this; there must
have been overwhelming reasons
which convinced him to change his
opinion and incorporate it in the Bill
as it came out from the Joint Select
Committee. He has not given any-
thing like that. He has only said that,
because the number of cases is very
small, he does not see any reason to
interfere in the matter. T submit, Sir,
that he is mistaken that the number
of cases is small. Many people are
waiting. Since this Bill is pending
before Parliament for the last one
vear, people are waiting that, once
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this Bill is passed without that clause
declaring it null and void, the old
decrees will be revived and a large
number of decrees will be executed. 1
submit that it is the duty of Parlia-
ment to make laws and not to wait
for the Supreme Court to interpret
the law which is already in existence.
Of course, the law is in existence—-
some law is in existence— and it will
be interpreted by the Supreme Court.
But we in Parliament should see whe-
ther there is equity and justicc im
deleting that clanse or introducing it
so that the decrees from foreign terri-
tories are declared null and void.

As 1 pointed out, in view of the
conditions in judicial courts in the
Princely States and in view of the fact
that the decrees were uncontested
and proper evidence was not produc-
ed and they were given only as ex
parte decrees, on account of all these
reasons, as suggested by some hon.
Member, it will be good if the limita-
tion clause was omitted and they are
permitted to file fresh suits. Because,
as the law stands at present, there
will be a time limitation and they can-
not file a fresh suit. But because we
are now considering this Bill and
because we think that these ex parte
decrees should be declared null and
void, as a concession, Parliament can
introduce a clause in this Bill by which
they can forego the period of limita-
tion which will mean that, within a
certain period from the date when the
Constitution came into force, that is.
the 26th January 1950—they can fix
some period for these holders, of ex
parte decrees—they may file fresh
suits and if they get decrees, well,
they will be valid. You know, Sir,
the case in which Sir Michail O’dwyer
in U. K. filed against Sir Sankaran
Nair a case for libel. Legal advice
was given to Sir Sankaran Nair
not to fight that case in London
because that was a foreign court.
Even if a decree was passed in favour
of Sir Michail O’dwyer in London. it
could not be executed in Madras. Of
course, he did not follow the advice
and he fought the case and lost it and
paid very heavily for it. Almost his

| entire property was gone in that one
i single case.

!
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So, I am trying to point out that
there was bound to be prejudices in
those days in the small Feudal States
and under a prejudice, they passed
these decrees and they are now exe-
cuted. The whole of South India
does not have the same number of
Princely States and probably, it will
not have the same problem that others
have got. They do not realise the gra-
vity of the problem as it exists
especially in Uttar Pradesh and Pun-
jah which are near Rajasthan. There,
the decrees of Rajasthan are execut-
ed—in Punjab, in the neighbouring
areas and possibly in Hyderabad also.
So for these areas, the problem is very
acute, being surrounding areas. RBut
in other places, say, in Bengal and
possibly in Madras and Mysore and
all such places, the problem may not
be acute. So, I think that it is very
essential that that clause which found
a place in the original amending Bill
should be reinstated here and I fully
support the amendment which has
been sent in by Shri Sinha.

Now, I come to one or two other
clauses and in particular to clausc 12.
Shri Sapru has very rightly laid stress
on the fact that there should be
absolute equality before law and
another hon. Member pointed out
that the courts even now have discre-
tion to exempt a person from appear-
ing in person before them. But 1
submit that the discretionary power
which vests in the court is quite
different from statutory exemption. I
may point out that we have nearly
14 States and each State has got about
15 Ministers and will probably have
10 Deputy Ministers. So, each State
will have nearly 25 people and in all
these 14 States you will have a good
batch of 300 or 350 people. And
there are about 40 Ministers at the
Centre. Thus, there will be four hun-
dred people. These people are spe-
cial, sacrosanct people. And you
know, they are busy........ ...

Surr H. C. DASAPPA: May I
know where it is stated that Deputy
Ministers come............

Suri KISHEN CHAND: They say
‘Ministers of State’. When I asked

[ RAJYA SABHA |

(Amendment) Bill, 1956 156
the hon. Minister for Legal Affairs
about it, he said, “Naturally they are
included”. The Ministers at the Cen-
tre are of thwee categories. They are
Ministers with Cabinet rank; there are
Ministers of Cabinet rank (but not
Members of the Cabinet). Then there
are Deputy Ministers. 1 submit that
the Minister for Legal Affairs may
verify and say that Deputy Ministers
are not included, and that among the
Cenfral Ministers, Ministers who are
Members of the Cabinet only are
included and others are not included,
there will be some sort of a clarity.
But till this clarity is forthcoming, I
cannot answer the hon. Member who
raised that question. He should really
not have asked me; he should have
asked the Minister for Legal Affairs
about it.

Sur1 H. C. DASAPPA: The hon.
Member proceeded on the assump-

SHR1 KISHEN CHAND: No no. 1
asked the Minister for Legal Affairs
and he kept quiet. Naturally, when
I asked him whether they were inclu-
ded in this, he should have refuted it.
Deputy Ministers are included in it.

Sir, T was saying that they were pro-
bably carrying on their legal profes-
sion or business or trade. After all
they are not Ministers for the whole
life. They are public men who were
carrying on their normal profession
before they became Ministers, and
immediately they retire, they will go
back to their profession. Naturally
a Minister does not get life pension
or anything of that sort. He has got
to be engaged in some job. So before
he became Minister he was carrying
on his job, and after he retires from
his Ministership, he will carry on the
same job, and probably he will have
several litigations pending. He may
have only a few or only a small num-
ber, but there is every possibility that
there will be litigations going on.
Immediately he becomes a Minister,
he becomes immune from personal
presence. One hon. Member said that
if a Deputy Minister goes to a District
Magistrate’s court, the District Magis-
trate will get overawed and the ends
of justice will not be fulfilled. I fail
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to see any argument in it. If salary
is any measure of the high status of
the Deputy Ministers, they do not get
much higher than what the District
Magistrates get. In many cases they
get a much smaller salary, There-
fore to say that the moment a Deputy
Minister comes to his court, he will
pass a judgment in favour of the
Deputy Minister is quite wrong. Our
courts are absolutely immune from
any kind of.........

Sur1 J. S. BISHT: The question of
a District Magistrate does not arise.
This is a civil court.

Suri KISHEN CHAND: Well then
1 should say District Judge’ instead
of ‘District Magistrate’.

Surr J. BISHT: A District Judge
is never overawed.

(Interruptions.)

Surr KISHEN CHAND: Sir, what
I want to say is that but for the Pre-
sident, the Vice-President and possibly
the Prime Minister of India, I do not
see any reason why anybody else
should be included in the exemption
list, Even in the case of Governors,
they are people who become Gover-
nors just for a period of five years,
and before they became Governors,
they were carrying on their normal
avocation of life, and so if they are
required outside their own States,
they should be prepared to come. In
their own States you might exempt
them for the period that they are Gov-
ernors. And now there is a very
healthy convention. A person, appoint-
ed as a Governor of a State, does
not belong to that State; he belongs
to some other State. I think if he is
called in his own State where he was
normally living, there will be no harm
done if he tenders any evidence. Why
should we have a list of nearly 400
or 500 people out of 36 crores of
people? Formerly there were feudal
lords who were not required to be pre-
sent. But now the times have chang-
ed and in place of feudal lords we
have these new V. I. P.s and I can-
not understand why we should create
a separate class of these V. I. Ps
when we are absolutely against it.]
therefore oppose it, and 1 think that
it is a retvograde step.
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I am trying to point out clause by
clause how retrograde steps have been
introduced in this Bill. Instead of
making it an amending Bill by which
these laws are improved, we are
really introducing feudal elements in
it and thus giving encouragement to
the things which we have dropped.

SHRI P, S. RAJAGOPAL NAIDU ;
What are the feudal elements?

Surl KISHEN CHAND: The judg-
ments of the feudal courts of pre-
Constitution days are now valid and
applicable. That is item No. 1. Then
the second feudal idea is that former-
ly the feudal lords were exempt from
the law courts, and instead of those
feudal lords we have got new V. 1.
P.s. Of course, the same persons do
not continue; different persons take
their places.

Then, Sir, there are one or two good
points in this Bill. There are certain
improvements. For instance, 1 do not
agree with Mr. Bisht. I certainly say
that the law courts’ time is very valu-
able, and the idea behind the applica-
tions made on the basis of paupers is
geenrally harassment......

SHr1 I. S. BISHT : Pauper suits are
harassment?

Surr KISHEN CHAND: Kindly
hear me. I will certainly explain itin
a minute or two.

Sir, in most cases the 10 or 11 per
cent. court fee is a great deterrent.
People do not institute frivolous cases
because they have tp béar the burden
first of all investing 11 per cent. on
the stamp duty, have to pay to the
lawyer and for every process of law
a fee has to be paid.

Suri J. S. BISHT: Sir, I may cor-
rect my hon. friend that a pauper suit
has to be certified by the Government
Advocate that it discloses a proper
cause of action before he can file a
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Suri KISHEN CHAND: Let me
proceed with my argument and I
think I will reply to the hon. Mem-
ber’s objection in its course.

As far as that suit is concerned, he
has got to get the permission, and
after the whole process has been gone
through the judgment is given. Then
comes the question of appeal. Now
in the matter of appeal he has not};-
ing to pay. He just puts in an appli-
cagtion.p { know] that in Delhi there
are several cases where people are
occupying  houses unguthonsedly.
They are in the unauthorised occupa-
tion of so many things. They cook
up some evidence and they just goon
postponing the day of judgment. They
say “After all, we have got to vacate
the house. What does it matter if we
continue in this house for another six
years by way of appeals?” If onc
appeal 1s rejected, there will be some.
other appeal. So what I understand
is that this clause is only about
appeals, not about the original case,
and in the matter of appeals no
stamp duty is to be paid. And there
is a clause which says that it shall be
rejected until and unless some other
provision is there. I think it is a very
healthy provision and a very good
thing.  Our idea is to reduce the
period of litigation. Sir, it has
been pointed out that there are cer-
tain cases which are pending for eight
or ten years. Now the trouble arises
that whenever cases are admitted,
their turn will come after five or six
years. I wish to suggest is that we
should change our system in such a
way that the cases which are institut-
ed should be decided within one year,
and the old cases may be taken up
by one judge. In regard to this mat-
ter, Sir, I might humbly submit that
in the Andhra High Court the Chief
Justice has instituted five single judge
benches. and in that way the High
Court hopes to dispose of all the old
cases within two or three years. So,
if some such procedure is adopted.
that the cases which are instituted
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now should be decided within one or
two years. I think that will definitely
be better. Regarding the old cases,
the High Courts may set apart two
or three judges on a single bench
basis. Otherwise what will happen is
that even the present cases will be
postponed for the next seven or even
eight years because the old cases will
have to be decided first. This state of
affairs will continue ecternally and
always there will be huge arrears. In
order to get out of the arrears the
only solution is that the present cases
should be decided immediately or
within a limited period.

Sir, there are some good clauses in
this, Bill but I would once more
request the hon. Minister to carefully
examine clause 5 which found a place
in the original Bill. It should be
reinstated, and if necessary, this
whole amending Bill may be kept
pending till the Law Commission has
submitted its report. The Law Com-
mission should have whole-time
members and it should be asked to
submit its report within one year.
Thank your, Sir.

SHrr P. S. RAJAGOPAL NAIDU:
Mr. Deputy Chairman, I support this
Bill though it does not go far enough
in amending the Civil Procedure Code.
I join some of the previous speakers

“today in observing as to why the Code

of Civil Procedure is to be amended
in such a piece-meal way as this. This
Code, in its amended form as it is
now, is there for the last 48 years or
so. The times have changed but still
we are following the same old Code
in the matter of administration of
civil justice. Especially when the Civil
Procedure Code is in the Concurrent
List we have to be very careful when
we bring forward any amendment of
this nature. I know that various State
Legislatures have made their own
amendments particularly with regard
to the First Schedule though I find
very many amendments have not been
made with regard to the substantive
law of the Code namely, sections 1
to 158. But when we come to various
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orders. orders 1 to 51 of the Code of

Civil Procedure, we find that various -
State Legislatures have made amend- -

ments in their own way. I find that
the very amendments which we now
seck to make in this Bill have already
been made in the years 1950 to 1952
by the Madras Government. In parti-
cular, 1T would mention that in the
matter of giving notice before the pro-
nouncement of the judgments, therce
was no provision before that if the
judgment is pronounced after hearing
within 14 days notice will have to be
specifically given to the advocates
concerned or to the parties concerned.
But now we find that an amendment
is being sought that if the judgment
is pronounced after the date of hear-
ing, within the limited period of 14
days or so, notice will have to be
given to the parties concerned. But
this very same amendment, with the
very same wording, was made so far
as the Madras Government is con-
cerned, as early as 1950. We find in
the State of Madras that notices
are given if the judgment is pro-
nounced after the parties werc
heard. say any day after the date of

hearing. Suppose the parties are
heard today and the judgment

is reserved and it is pronounced on the
7th or 8th or 9th day. due notice is
given to the advocates concerned who
had appeared in the case and also a
notice is fixed on the notice board of
the date of pronouncement of judg-
ment. We are seeking to amend the
same thing. I don’t see why such sort
of concurrent amendments have to be
made by the States as well as by the
Centre. Tt is high time that we tried
to bring the Code into the Union List
and made amendments to the Code so
that the law in the country will be
uniform throughout. But so long as
the Code is in the Concurrent List,
there will always be this difficulty of
the State proposing certain amend-
ments and the Centre proposing cer-
tain other amendments and God alone
knows what the law courts would do,
particularly when the administration
of justice is a State subject.

Now as very many previous spea-
kers have observed, this sort of piece-
meal amendment will net do. The
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Code of Civil Procedure isa very im-
portant piece of legislation. 1 remem-
ber as a law student that when we

~ were not allowed to use books when

we wrote the law examination with
regard to the other subjects. when it
came to the subject of answering the
Code of Civil Procedure we were
given the very book when we answer-
ed the papers and yet very many stu-
dents had failed. I, for one, can say
that 1 never failed in my classes right
through till my B. L. but when I
came to answer this Code of Civil
Procedure cven with the book beforc
me, I failed twice. Sir, we have to be
very careful in proposing amendments
to a Codec of this nature. Now it has
been observed that the judiciary in
the covntry is very much under-staff-
ed. So far as the States are concern-
ed, it is only the judicial departments
that fetch the maximum income.
They take away by way of court fees
something between 7 to 11 per cent.
I know if at all there is any single
department in any State, it is only the
judicial department that is the most
paying department so far as the State
Government i8 concerned and yet no
State  Government is prepared to
increase the number of judges or
increase the number of law courts. On
the other hand, the State Govern-
ments are engaged in abolishing even
the courts that are already existing
for sevecral years. Such sort of things
should not be encouraged particularly
when the judicial department fetches
such a lot of income to the State Gov-
sroments.

Charges have been levelled against
the judiciary for delay in the disposal
of cases. One reason is that they
The other reason
is the way in which the work of the
subordinate judiciary is being e¢xamin-
ed by the High Courts. For instance,
the High Court looks to the number
of appeals disposed of by the Judges
or the number of suits that are dis-
posed of. But they don’t care to see
how many interlocutory applications
have been disposed of, how many mis-
cellaneous petitions have been dis-
~osed of, how many civil miscellane-
Hus appeals have been disposed  of
etc. They don’t care at all. One can
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file a suit and get a decree but there is
no question of High Court supervising
as to the number of execution peti-
tions that are disposed of by the sub-
ordinate courts. That is why there
is such a lot of delay in the matter of
administration of justice, 1 know that
now to a certain extent the subordi-
nate judiciary is geared up in several
States. But to what extent? Only
to the extent of the disposal of first
appeals and also the disposal of seve-
ral suits but there should be some
sort of system by which the High
Court will have to examine or judge
the work of a subordinate judge or «
district munsiff in the matter of dis-
posal of the interlocutory applications
execution appeals and civil miscella-
neous appeals etc.

Coming to the provisions of this
Bill, a lot of things has been said
about the dropping of clause 5 as it
stood in the original Bill, namely, the
cxecution of foreign decrees. Soms
High Courts had come to the conclu-
sion that these first decrees are execu-
table. Certain High Courts like the
Allahabad High Court have come to
the conclusion that they are not exe-
4p, ), Sutable. This matter was consi-
' dered by the Joint Select Com-
mittec and 1 am here to support the
decision of the Joint Select Commitiee
as thzy had dropped the clause in a
very wise manner. Probably the reason
which weighed with the Joint Select
Committee was that this matter is now
seized with the Supreme Court.
Appeals had been preferred from
both the Bombay High Court and the
Allahabad High Court. I was told
that the matter is ripe for hearing
before the Supreme Court and
the Supreme Court will be in a posi-
tion to pronounce judgment in proba-
bly one or two months. When the
matter is seized with the Supreme
Court, when the Supreme Court is in
a position to pronounce judgment on
this very point of law which is invol-
ved here. 1 wonder why we should
dabble in any amendment which may
later be challenged in any court of
law. This is the only thing which
seems to have weighed very much
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| with the Members of the Joint Select
Committee and they are perfectly
right in dropping this clause alto-
gether.

Sir, I am going to touch on only a
very few provisions of this Bill
because much of it has been dealt
with by the other speakers. 1 wel-
come the provision in clause 2 of this
Bill which amends section 34 of the
Code of Civil Procedure and which
lays down that no interest on interest
should be charged, but—interest can
be charged only on the principal
sum. This is a very welcome provi-
sion.

Then I come to the amendment sug-
gested in clause 3, to drop sub-section
(3) of section 35 which deals with the
awarding of interest on costs. I had,
as a Member of the Joint Select Com-
mittee, appended a Note of Dissent
so far as this provision is concerned.
We find that if a litigant is to file a
suit, say for recovery of money, then
according to the State laws, particu-
larly here I can quote the example of
the State of Madras, he has to pay 11
per cent. of the sum by way of court

. fees. Then by way of lawyer’s fees
" he has to pay as much as 7 per cent.
~plus 3 per cent., that is to say 10 per
cent. So in all he has to pay 21 per
cent. initially before he files the suit.
Suppose he files a suit for the recovery
of a sum of Rs. 5000. H: has to
spent nearly one-fifth of the amount.
. or more than Rs. 1,000 to start with,
by way of court fee, and by way of
payment of lawyer’s fees. 1If the
- amendment that is now proposed is
" accepted by this House, it would mean
. that  the litigant, after he gets the
decree will not be in a position to get
any interest at all for the amount that
he has spent for institution of suit
and for payment of lawyer’s fees. Sir
it is not as if everybody goes to
court of law out of love. One gos.
to a court of law only if he is driven
to that necessity. It is not a pleasure
to anybody to go to a court of law
He waits till the last day of limita-
tion and then rushes to the court of
law, and there are several instances
where the plaintiff, before he files the
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suit finds he has no money in his
pocket and he has to borrow the
amount required. He borrows at
exorbitant rates of interest of 12 per
cent, and 15 per cent. Therefore, to
deny the plaintiff interest on the
amount that he has spent in the insti-
tution of the suit, by way of court
fees and lawyer's fees, appears to me
to be very unreasonable. As the pro-
vision stands under sub-section (3) of
section 35, discretion is given to the
court of law in the matter of award-
ing cost. I know several cases where
the plaintiff in spite of getting the
decrec has been denied the court
cost. There is complete denial of
court cost, may be because hc had
come forward with false claims or
some sort of a claim which
did not appeal to thc court.
The court might have granted him
decree but not the court cost.
There are several cases in which
courts have refused cost. Why should
we fetter the discretion of the judge
i this matter? 1 fail to see why liti-
gants should be denied their legiti-
mate share in the matter of geiting
interest on the amount they had spent
towards court fees and lawyer’s fees.
Above all, it is not proper on the part
of the legislature, on the part of Par-
liament to fetter the discretion of the
judge in the matter of awarding inte-
rest on costs.

Sir, my learned friend Mr. Sapru
had opposed the provisions that
are contained in clause 12 of this
Bill, that certain dignitaries in the
country, namely, the President and
others, shauld be exempted from per-
sonal appearance.

SHr1 P. N. SAPRU: Not exactly
opposed. I expressed my doubts as
regards the desirability or wisdom of
that provision.

Sur1 P. S. RAJAGOPAL NAIDU:
I am glad to hear that.

Sar1i H. C. DASAPPA: It is not
very different from opposing.

Sur1 P. S. RAJAGOPAL NAIDU:
It is but natural that an able jurist
like Mr. Sapru should have that sort
of a view on this particular clause. {t
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is also my doubt whether such a pro-
vision could be there, particularly
when in the Fundamental Rights of
our Constitution, equality before the
law and equal opportunities before
the eye of the law are guaranteed, viz.
whether any dignitary of our country,
however highly placed he may be, can
be exempt from appearance before a
court of law. That certainly is a very
valid issue. But after all, if their exa-
mination is required, there are other
provisions in the Code of Civil
Procedure probably it is section 133
of the Code—for examination of
such persons on commission.  You
cannot expect the President to appear
before a court of law. Suppose a cer-
tamn person takes it into his head to
file a vexatious suit against the Pre-
sident of India. If there is no such
exemption, if there is no such provi-
sion as this then the hands of the
court will be tied and the President
of India will be compelled to appear
before the judge for the purpose of
being examined. I am sure when there
is a provision for examination of
people on commission, there is no rea-
son why anybody should oppose such
a provision as this, being made in the
present amending Bill and in that
view 1 support this particular amend-
ment in clause 12.

Next I pass on to a small provision
in clause 14, sub-clause (3), para
(1A), where it is said:

“Where any party to the suit has
at any time on or before the day
fixed for the hearing of evidence,
filed in the Court a list of persons
either for giving evidence or for
producing documients, the party
may, without applying for summons
under rule 1. bring any such per-
son, whose name appears in the
list, to give evidence or to produce
documents”.

1 am surc this has been brought in
with a view to see that no declay is
caused and to see that justice is
administered speedily. But there are
certain dangers which 1 am sure, the
framers of this Bill had not thought
of. 1 can understand that on a parti-
cular day prior to the date of hearing
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the parties to the suit are allowed to
file lists of witnesses cither for giving
oral evidence or for producing docu-
ments. That does not matter, as the
opposing party will not be taken by
surprise. But if on the very day of
hearing list of witnesses is to be filed
before the Court and immediately
afterwards if the judge asks one of
the witnesses to get into the box,
then the other party will not know
who this person is and what he may
say. So I submit that there should be
no provision made enabling any of
the parties to the litigation to file
lists of witnesses on the very day ot
hearing. There should be at least three
or four days or a week’s time bet-
ween such filing of list and the com-
mencement of the trial. If on the day
of commencement of the trial any
one party is allowed to file a list of
witnesses. then naturally the other
party will be taken by surprisc. The
other party may not even know whe-
ther the person in the box is the very
person mentioned in the list. He may
give his name as X son of Y and he
will be put in the box and he will be
examined. God alone knows what he
will speak of. The other party will
not know who that gentleman is. That
will cause hardship and 1 am sure this
provision which is proposed will be
deleted, and on the date of the trial
the parties will not be allowed to file
lists of witnesses. The parties may
be allowed to file lists of witnesses
even without taking out summons
through the court of law and under-
going the claborate procedure. The
parties may be allowed to give the list
of witnesses a week before the trial
commences. They should not, under
any circumstances. be allowed to file
the list of witnesses on the day the
trial commences. That will cause
great hardship’ to the parties in the
suit.

I do not think 1 have got anything
more to say. Though I would like to
speak on certain other provisions
which are very minor in nature, I shall
not take the time of the House.

Thank you, Sir.
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. Surt R. C. GUPTA (Uttar Pra:
| desh): Mr. Deputy Chairman, T rise
10 support this Bill but, at the same
time, I must confess that it is a very
halting measure. The explanation
given for the few amendments embo-
died in this Bill is that the Law Com-
mission is engaged in revising this
Code. But if we look at the Bill, we
will find that the amendments sug-
gested are not very urgently needed
amendments except perhaps one or
two. Therefore, this amending Bill
could have waited. Anyway, the
changes suggested in the Bill are
desirable and necessary and, there-
fore, 1 support this Bill.

A question had been raised on the
floor of the House as to whether the
Law Commission should be a perma-
nent or a temporary body. Mr.
Kishen Chand suggested that all the
laws could have been amended within
a year if the Law Commission intend-
ed to do so and the Government had
the intention of doing so. My sub-
mission is that he has really mis-
understood the scope of the Law
Commission. In fact, the valid argu-
ment is that such a Commision should
be permanent. The volume of law is
already enormous and it is increasing
every day on account of the comple-
xity of the society and it will still
continue to grow. Therefore, the
need for a permanent Commission is
there. It is also not understandable
as to how the present Commission or
any other Commission could. in a
very measurable distance of time, be
able to revise all the laws. Supposing
all the laws are revised within a few
years, even then the need for a con-
tinuous revision remains. Mr. Kishen
Chand’s suggestion that if a law is
once passed it should be allowed to
continue for forty or fifty years with-
out any amendment is, I think.
beside the mark entirely. The changes
in the law are made on account of the
defects that are discovered in the
actual working of the Act and they
are necessary because they come in
conflict with the declared policy of the
legislation. Who declares the policy
of the legislation? It is ecither the Par-
liament or the State Legislatures. If
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on account of the interpretation by ;

the Judges of the High Court or the
Supreme Court then I think it is the
duty of Parliament or the State Legis-
latures, as the case may be to
amend the law immediately with-
out waiting for forty or fifty years
The amount of mischief would be
ecnormous if we were to accept the
suggestion of Mr. Kishan Chand. My
submission, therefore, is that the Law
Commission should be made perma-
nent and the personnel of the Law
Commission should also be expanded.
1 would agree with Mr. Sinha when
he said that one or two persons who
are not lawyers should also be on the
Commission  because the  policy
underlying a particular enactment can-
not be the outcome only of the brains
of the lawyers who have studied law
or those who were on the Bench but
also of those who understand the
society and the different aspects of
the society very well. This may prove
very useful and at least the experi-
ment is worth trying.

So far as particular provisions of
the Bill are concerned, my subinission
is that there are two or three very
important points which have been
made mention of in this House. The
first important point is the deletion of
clause 5 as it existed in the original
Bill which related to the executability
of foreign decrees or judgments. It
is a hard fact that the old British Pro-
vinces were bordering on the old
Indian native States and transactions
were going on continuously between
one part and the other. Legal obli-
gations were created and those legal
obligations were converted in decrees
before the 26th January, 1950. 1 do
not know the number of such decrees
but I dare say that the number of such
decrees would be enormous. There-
fore, some solution is necessary in
order to equalise the position of the
decree holders and the judgment deb-
tors with respect to such decrces. The
question is as to how that can
be done. Some suggestions have been
made in this House and it has been
stressed by several speakers that in
view of the conflict of decisions bet-

ween the Bombay High Court
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> the other High Courts, it would be

desirable to wait for the decision of
the Supreme Court. I do not think
that the decision of the Supreme Court
will solve the difficulty. Supposing
the Supreme Court comes to the con-
clusion that the view taken by the
Bombay High Court is correct, what
will happen to those who relied on
the judgments of the Calcutta, Pun-
jab and Allahabad High Courts?
They will be nowhere.  Similarly,
supposing the Supreme Court comes
to the conclusion that the view of
these High Courts is correct and that
the view of th: Bombay High Court
is wrong, then the persons who relied
on the judgment of the Bombay High
Court or obtained decrees in that
belief but did not cxecute the decrecs
within a certain time and thought that
such decrees would be executed after-
wards will be in difficulty. So, the
decision of the Supreme Court will
not solve the question, to my mind. 1
think legislation on this question is
very necessary and I may venture to
suggest that without doing much vio-
lence to the language, without caring
for very large amendments, a small
clause should be enough to solve this
difficulty. We may provide that all
decrees passed ex parte by the so-call-
ed foreign courts are executable but
the persons who did not object or who
could not object or contest the claims
at the time when the ex parfe decrees
were passed should be allowed
an opportunity to raise the very same
objections at the execution stage
which they could raise at the stage of
suit. Thus, nobody will suffer. The
decree holder knows that his decree is
“absolutely valueless if he goes and
cxecutes  the decree in  any other
State” where he would not do it
except by filing a suit on the buasis of
the foreign judgment and if he files a
suit on the basis of the foreign judge-
ment. the judgment debtors or thc
defendants would be entitled to raise
all such questions. If he wants to exe-
cute the decree. let him execute it but
let the judgment-dcbtor be given the
fullest possible oportunity to contest
the original claim in the Execution
Department and let a proper order be
passed. If this suggestion is accepted,

and | have not the slightest doubt that
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without the necessity of filing another
suit the matters in controversy will be
decided finally, neither the judgment-
debtor will suffer nor the decree-hol-
der will suffer and it should be a com-
promise between the two conflicting
views. To my mind this is a very
satisfactory solution. I do not know
whether the hon. Minister would
accept this amendment at this late
stage but if he does, it will be a very
great improvement and it will pro-
bably help the numerous decree
holders who obtained them by the
so-called foreign courts ex parte; ex
parte in the sense that the defendants
in those cases did not submit them-
selvcs to the jurisdiction of those
courts and not ex parte in the scnse
that they did rot contest or that
they contested up to a certain stage
only. Sir. this seems to be a very satis-
factory solution if the Law Minister
would only accept it.

Now, I come to a clause to which
a reference was made by my fricnd,
Mr. Sapru. That is clause 12 relating
to exemption of certain persons from
attendance in civil courts. Sir, I do
not,think that Mr. Sapru argues or he
meant to argue that this clause in any
manner infringes on the well-known
principle of the Constitution—equa-
lity before the law. To my mind. it
13 not in conflict with it. It is per-
missible under the  Constitution to
exempt certain persons from atten-
dance in court. This is not a new
provision: it has been in existence for
a very long time. And this particular
clause is really a distinct advance on
its predecessor. In this case the list
1s impersonal: no individual is exem-
pted. It is only persons holding
particular offices who are exempted
from  personal attendance  and
so this is a distinct improvement.
Under the present law certain auiho-
rities had the power to exempt cer-
tain individuals from attending the
court or from being compelled to
attend the court. This, as T said, is
an impersonal list and as such it is a
distinct improvement,
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I cannot understand that. It seems
that the argument is based more on
sentiment than on reason. The rea-
son behind this clause is something
different. Nobody is being exempted
on account of a certain high office
which a particular individual may be
holding. The reason is that these per-
sons who have been named in this
clause, on account of their duties, may
not find it possible for them to go and
attend the court. It may also look
vory awkward that the President of
Iudia may be called to the court of a
Munsiff or to a Small Causes Court
for giving evidence on a very petty
matter. Under the Civil Procedure
Code the plaintiff or the defendant is
entitled to call anybody as a witness
so long as his evidence is material
and relevant. This clause does not dis-
pense with the recording of evidence
of these dignitaries. Their evidence
will be taken down provided it is
relevant and necessary. 1t merely says
that these persons shall not be com-
pelled to attend the court. They can
be examined on commission. When an
application for commission is made,
the court will always examine—and
it has the power to examine—whe-
ther the evidence of a certain person
is or is not welevant. If the evidence
is relevant the court has no right to
refusc to allow a commission; it will
have to issue a commission. But if
the evidence is not relevant the court
has got the power to reject the appli-
cation for commission. Therefore
there is no prejudice so far as the liti-
gant is concerned, whecther the parti-
cular diganitary 1s examined in court
or under a commission. If the evid-
ence is relevant the witness will be
examined but he will not be compel-
led to attend the court in person. It
is very well-known that all these office
holders who have been named in this
clause are engaged in very arduous
duties of a public nature and their
work is in public interest. 1If they
were to attend the court on a mere
‘summons issued by a court, then what
will happen is this. Either they will
not be able to attend because of their

Now, it is said ' preoccupations or their evidence will

that in a democratic State or society. \‘ have to be recorded on commission.
there should be no such cxemption. Commission is permissible even row:
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the question is whether they should
be compelled to aitend the court in
every case and no commission issucd
anless of course a case is made out
for the issue of a commission. My
submission is, if these persons named
here are not exempted, there will have
to be numerous adjournments of the
cases concerned and the duration of
the cases will be unnecessarily exten-
ded and parties will be put to unne-
cessary expense, because you cannot
expect the Minister of a State to be
ready at everybody’s call to go and
give evidence in a court of law on a
particular date fixed by the court.
That date may not be convenient o
the particular witness who happens
to be a Minister or some other digni-
tary. Therefore, the case will have to
be adjourned and sometimes it may
have to be adjourned three, four, five
and six times. So, far as the cri-
ticism of this clause is concerned, 1
feel that it is based more on senti-
ment than on reason. There may be
cases in which litigants will apply for
the personal attendance of such per-
sons just to harass them or insult
them or for some such similar rea-
sons. So 1 do not agree with the cri-
ticism so far as this clause is con-
cerned.

I have got to say something with
regard to clause 14(3) which refers te
production of witnesses without sum-
mons through court. 1 think thatin
the first nstance this clause is
unneccssary and in the sccond ins-
tance it may prove to be harmful.
“here is no use of this clause at all. It
merely says that if a person’s name
is mentioned in the list, 1t is not
necessary that a summons should be
issued to him. The party concerned
can bring such a witness to the court.
This is the vight given to the litigant
cven now. It is not compulsory for
any litigant that he must summon his
witnesses through the court. Te can
bring his own witnesses and produce
them before the court: it is a matter
of every day occurrence. Where is
the need for such a statutory provi-
sion when a litigant has got the right
already to bring his * witnesses and
produce them before a court of law?
As a matter of fact in U.P. this has
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been permitted by an amendment of
the rule. Under Order XVI a litigant
is permitted to bring his own witnesses
and produce them, and this amend-
ment of the rule has been made only
with a view to counteract the com-
ments which are generally made in
courts that such and such persons
came unsummoned and thercfore they
are not reliable. Otherwise there is
no compulsion that a party should
summon a witness before he can be
produced. Then this clause might be
interpreted—I do not know if it will
be--but there may be some very
purctilious judges who might inter-
pret this particular clause in a man-
ner that because the name of a parti-
cular individual has not been mention-
ed in the list, therefore if somebody
else is brought in place of the person
whose name has been named in the
list, the court may refuse to examine
him. Therefore, the right which is
given to the litigant under the present
law to producc any witness he likes,
whether his name appears in the list
or not, would lead to a position in
whi:h he might court a refusal from
the court and the evidence of a parti-
cular witness may not be recorded.
Therefore, it might be in some cases
very harmful, and I cannot at least
urderstand the reason for inclusion of
sub-clause (3) in clause 14.

o far as clause 2 of the Bill is con-
eo+ ed which relates to amendment of
ceciions 34, I think it is quite desir-
ablr.  Up to this time the interest
was awardable not only on the prin-
cipel amount but on the amount
whih was the aggregate of principal,
cosr, etc. This clause makes it guite
cleer that in future interest would only
be nwardable on the principal amount
and not on the costs.

S:art P. N. SAPRU: Also there is
another provision which reduces the
interest from 9 to 6 per cent.

Skt R. C. GUPTA: Then I come
to clause 5 which relates to amend-
meit of section 47. The explanation
given in this amendment attempts to
amplify the parties to a suit. A pur-
2e ¢cr at a sale in execution of a
decree has been specifically inclnded
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therein. Otherwise the explanation is
in the same form as contained in the
present section 47. It has been a very
most question and there are divergent
views of the various High Court;
whether a purchaser at an auction salc
is or is not a representative, becaus:
the effect of a decision on this ques-
tion whether a particular person is or
is not a representative is far-rcaching
because, if a person can come under
section 47 of the Civil Procedure
Code, he has no right to file a regular
suit; he is debarred. Therefore, this
clause makes the position quite clear.
Now there should be no conflict in th:
judgments of the various High Courts.
A purchaser at an auction sale shall
be taken to be a party to the suit,
and therefore a decision under sec-
tion 47 shall be a bar (o a regular
suit. Otherwise what happens at the
present moment is that a purchaser
files an objection and if he loses in
the court, then he files a regular suit.
After this omendment his remedy
would be only one, and that remedy
would be under section 47 because his
objection is treated as one falling
under section 47. Now all such
objections will have to be decided
under section 47 and they will have
a right of appeal, but they will be
debarred from filing a regular suit.
This seems to me to be a very desir-
able amendment and it will put an
end to all the controversies so far as
this particular matter is concerned.

Clause 6 is merely formal and 1
think it is necessary.

Clause 7 and clause 15 really go
together. In most of the Proviices
if a zamindari property was to be
auctioned, the decree had to be sent
down to the Collector for effecting the
sale because the sale affected the
revenue derived from the property
which was put up for sale. Now, the
zamindaris having been abolished,
these clauses have become unneces-
sary.

Surr J. S. BISHT: Not in all the
States.

Surr R. C. GUPTA ;
Third Schedule refers
zamindari areas.

I think this
mostly to the
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So far as clause 16 is concerned, 1
think it is a good saying clause
because there are certain decrees
which arc being executed and will
continue to be executed as the provi-
sions exist now.

Clause 8 of the Bill is also
a very definite and distinct improve-
ment. 1 myself fought out a case
under section 82 and the judge forgot
to mention the period within which
the Government should pay the
money. Difficulty arose as to how the
decree was to be executed because the
decree against the Government could
only be executed at the expiry of the
period prescribed or specified in the
decree. No period was specified in
the decree.  Therefore, the question
was raised that the decree was
unexecutable. Of course, there was
only one reported case. and in that
case it was held that the court had
got the power to exccute the decree
after a reasonable time. But there was
another case in which it was held that
such a decree was not executable
because no time had been specified
and, therefore. so long as the time
had not been specified the decree
could not be executed against the
Government. The Government of
course can pay the amount but the
decree will not be executed. This
objection has been met. and I am
glad that cven if the time is not spe-
cified in the decree three months
period is the period within which the
Government ought to pay the money.
If the Government does not pay. then
the decree becomes executable.

Clause 9 is also

] a very definite
improvement.

) Clause (cc) reads like
this: “directing a trustee who has
been removed or a person who
has ceased to be a trustee. to deliver
possession of any trust property in his
possession to the person entitled to
the possession of such property”. This
was also a very difficult question whe-
ther under section 92 possession could
be delivered or not. The view of
most of the High Courts was that
possession  could not be delivered
under section 92. Of course there was
one case of the Madras High Court
in 1935 in which it was held that pos-



177 Code of Civil Procedure

[ 20 NOV. 1956 ]

session could be delivered because it .

came within the words analogous
relief. This controversy has been set
at rest and it is very necessary that
in a suit under section 92, after hold-
ing that a certain person is in wrong-
ful possession of property, the court
should not be so powerless as not
to be able to pass an order that it
should not have the power to order
possession of the property to persons
who are being appointed trustees
under section 92. I think this is
really a very good amendment that
has been inserted in this Bill.

Now, I have something to say with
regard to clause 14(6). Up to now
security for costs from the plaintif
was a very rare thing except in cer-
tain specified cases. This clause
amplifies the powers of the courts. In
the course of litigation it has been
experienced that such a power was
necessary, and this clause gives that
power that in suitable cases the Court
may call upon the plaintiff to give
security and also provides that in cer-
tain cases the plaintiff shall be com-
pelled to give security. The proviso
says: “Provided that such an order
shall be made in all cases in which it
appears to the Court that a sole plain-
tiff is, or (when there are more plain-
tiffs than one) that all the plaintiffs
are, residing out of India and that
such plaintiff does not possess or that
no one of such plaintiffs possesses any
sufficient immovable property within
India other than the property in suit.”
This amendment is necessary in view
of the fact that suits of very big valua-
tions are filed generally in the name
of paupers where it would be difficult
for the defendant to recover even haif
of the cost. If the court finds, in a
certain case, that it is desirable in the
interests of the defendant and also
the smooth running of the case that
the plaintiff should be ordered to give
security, the court will be competent
to demand security.

Now, under sub-clause (7) of this
very clause 14, the interest of nine per
cent. has been reduced to six per cent.
Sub-clause (a) (ii) reads : —

“In sub-clause (iii), for the words

‘at the same rate as is payable on
5—36 R. Sabha/56
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the principal, or failing both such
rates, at nine per cent. per annum’,
the words ‘at such rate not exceed-
ing six per cent. per annum as the
Court deems reasonable’ shall be
substituted ;”.

In mortgage suits, it was held even
by the Privy Council in 1927 that the
interest shall run at the stipulated
rate, not only on the principal amount
but also on the interest and the costs
till the period fixed for redemption,
which was usually six months after
the decree. This caused a great deal
of bhardship, because under ordinary
law as soon as a litigant files a suit,
the matter passes from the domain of
the contract to the domain of the
court and the court was always held
competent to decide what rate of
interest should be awarded to the liti-
gant after he has filed a suit. In mort-
gage suits, it was held by the Privy
Council in 1927 that the court was
powerless to reduce the interest on
this amount. Now, this amendment
suggests that the court can award
interest not exceeding six per cent.
The court has power to grant less than
six per cent., but the interest shall
not be more than six per cent. There-
fore, I submit that this is also a very
necessary provision that has been
made.

Under sub-clause (8), so far as.
Order XXXVII of the Civil Proce-
dure Code is concerned, it is also a
very necessary change. By this
amendment any District Court or
other Court specially empowered in
this behalf by the State Government
can try suits on negotiable instru-
ments in a summary manner. At this
time every court cannot hear it; only
the courts which have been specially
empowered could do it. In this case
all District Courts or any other court
which has been specially empowered
shall be competent to try the suit
summarily, if the suit has been filed
on the basis of the Negotiable Instru-
ments in a summary manner, At this

In the end I submit that the Bill
is really a distinct improvement on
the present position, but it does not
go far enough. If the hon. Minister
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agrees, the old sub-clause (5) should
be re-enacted in the manner I have
suggested.

=Y T |17 (W §_a) : 97 gAnfa
gy, = fofaqd SWER @i wHfew
foor & gme aga FTAR T=1 & TH E
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Tammar g fF AR § g8 a9 wo%
g @raar =@rfed @ity g sfeusw
A A, A A FT AT G T
g A mahgwmaﬁwg—aqw
fomme @ #< g% | Afwa § ag Fwwan
§fes gt wF fenrdde ¥ omd gy
q F9 @/ & 9 faw ferddz & 9o
Y TF FTH @A & qg I FA F AT
Todr JIE & IJ@AT &, T g @ feurewe
waq o wfafed & @ F1 oy ==y
TR G @ * Fiferw wr & | fagraa:
mh%@mmmaawa i
g | s fr 87 oot fean, A o=y



Code of Civil Procedure

g‘(@mﬁaﬁﬁ T HIE g qAFT

A% 7 <@ fo foradr forelY e Y ar foelt
9T &1 3 FH FT G157 7 oo, a9 %
g9 3@ A ¥ Hl SATET WIS Ag 3
o | ¥ ag e & T o 99 il
qT g/ IR FAT A0 |

T FA § Wl T gIR T T
e T qrrﬁazmw‘r F T

[ 20 NOV. 1956

(Amendment) Bill, 1956 186
a7 fafeer mfc N sEw@EST @
v o T &, Y ¥ awean gL L. L

MR. DEPUTY CHAIRMAN:

It is time, Mr. Ram Sahai. Do you
want more time?

Sur1 H. V. PATASKAR: 1 think
some points have been discussed, and
if I could get half an hour... ......

SHr1 RAM SAHAI: I want five or
ten minutes more.

Mr. DEPUTY CHAIRMAN:
Then you may continue tomorrow.
The House stands adjourned till 11
AM. tomorrow.

The House then adjourned
At four minutes past five of
‘the clock till eleven of the
clock on Wednesday the

21st November 1956.
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