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THE HINDU ADOPTIONS AND
MAINTENANCE BILL, 1956

Mr. DEPUTY CHAIRMAN: Out
of seven hours we have already taken
one hour and 27 minutes. There are
five hours and 33 minutes for all
stages to be completed. Hon. Mem-
bers will please be short and try to
finish it within the time allotted.

Shri Rajagopal Naidu,

SHri P. S. RAJAGOPAL NAIDU
(Madras): Mr. Deputy Chairman, Sir,
my grievance about this Bill is rhat
instead of doing away with adoptions
completely, they have enlarged the
scope of adoptions in this Bill. Pre-
viously it was only a male Hindu and
in his absence his widow with his pre-
vious consent who could adopt a son
but now we find that a provision has
been made that even unmarried
women can adopt; not only that bur a
provision has been made by which
even girls could be adopted. In that
respect this Bill instead of being pro-
gressive is retrogressive. 1 ask this
question: is there any religion where
adoption is provided? Does Chris-
tianity provide for adoption ? Does
Islam provide for adoption ? When
that is the case why, instead of com-
pletely wiping off this adoption once
for all from the Hindu Code, has any
such provision been made now and
why-should it be enlarged in scope ?
Sir, what is the motive in a person
adopting a child ? Is it religious or
is it secular ? There can be no second
opinion that the object in a childless
man adopting a child is only for
religious purposes. One adopts a child,
according to our shastras only for the
purpose of continuing the ancestry
for the purpose of offering pinda and
all that. But, Sir, how many people
adopt children only for that purpose?
Is there any such religious sentiment
or motive while adoptions are being
made in our country? We find that
adoptions are made in our country
amongst Hindus only for the purpose
of diverting the line of succession. I
have come across several cases where
after the death of the husband, after
a number of years, 20 years or even
25 years, the widows begin to adopt
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only for the purpose of seeing that
the property does not go to the rever-
sioner to her husband. When that is
the motive, why should we not try 10
make a provision for adoptions when
the actual motive for which it is
meant. namely, the religious motive,
is not there 7 When it is being pursu-
ed only for secular purposes, why
should we now in this twentieth cep-
tury try to perpetuate a sort of secular
motive in this matter of adoptions ?

Sir. coming to the provisions of
this Bill., the most important clauscs
of the Bill are clause 7 and clause 1.
While dealing with clause 7 my friend.
Mr. Bisht, had pointed out that the
consent should be in writing. If that
is not there, it will lead to a lot of
litigation.

Then, Sir, 1 am opposed to any
provision being made for a daughter
to be taken in adoption. I had already
given my reason as to why a
daughter should be taken in adoption,
unless it be that the purpose in mak-
ing a provision for a daughter also
to be taken in adoption is only
secular and not religious, If it is reli-
gious. as | have already said, it is
only .the son that can perform the
pinda and not the daughter.

Dr. W. S. BARLINGAY (Bom-
bay) : A daughter’s son can.

Suri P. S. RAJAGOPAL NAIDU:
1 am glad it has been pointed out.
He is culled bhinna gotra sapinda and
he also can perform pinda. When a
daughter cannot perform the religious
duties, why should such a provision
be made in the law? Sir, it is true
that in the good old days there was
a sort of custom in the South of a
daughter also being taken in adop-
tion. The Maine’s Hindu Law also.
I think, has said that in the South
there was a custom like that. And
there is still a custom like that in Cey-
lon amongst the Tamils; there is a
custom likz that amongst the Tamils
also in Malaya. The Tamils who have
migrated to Ceylon, Malaya and other
places still follow the custom of a
daughter being taken in adoption but
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1t has completely vanished in the
South several centuries ago. Why
should we try to revive that system?
It only shows that we ure now depart-
ing from the religious motive and
moving to a purely secular motive.
Tt js only for that simple reason that
1 oppose a4 daughter being taken in
adoption.

Then, Sir, [ fail to see why if a
person has more than one wife the
consent of all the wives is necessary
for a male Hindu to take a child in
adoption. It will be really a Hercuican
task for the husband to bring all the
wives together and to get a common
boy to ‘be taken in adoption. Of
course, I do not go to the extent of
Mr. Bisht who said that no consent
at all of the wife need be necessary
in this case. 1 feel that consent is
absolutely necessary; not merely ver-
bal consent but  also the consent
should be in writing and it may cven
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be registered. But let the consent be |

only from one wife and not from all
the wives.

With regard to clause 8, 1 have to
point out that this Bill has departed
from the original Hindu Code Bill of
1948 in making a provision for un
unmarried female Hindu also to
adopt. Of course, a provision was there
in the draft Hindu Code for an
unmarried female Hindu to adopt but
it was subject to certain conditions,
namely, that the unmarried woman
should always remain unmarred,
should always remain a spinster and
that was a very reasonable praviso
made in the old Bill. But T do not
know why the Select Committee has
departed from that provision.

Then clause 10 deals with persons

who may be adopted. Then I find in

condition (iii) that the customs und
usages are to be recognised. What
we want is uniformity, uniformity in
adoption throughout the country. Of
course, it is a salutary provision that
a married person should not be taken
in adoption. It is a very healthy pro-
vision but why should we recognise
customs? Simply becausc there is
some sort of a custom in Punjab that
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even a married person could be taken
in adoption, should we introduce that
proviso here ? Why should we recog-
nise such a sort of custom? We should
do away with all these customs in the
country. We should provide a uniform
code and there should be one law
throughout the country so far as
Hindus are concerned. It has been
provided in the Constitution that there
should be a uniform civil code
throughout the country and while
making a beginning, so far as Hindus
are concerned, let there be uniformity
and let no such customs or usages be
recognised so far as adoption is con-
cerned.

Again, we find in condition (iv)
that a person who has completed the
age of 15 years is not eligible for
adoption. 1 do not dispute about the
age, it may be 15 years or it may be
even 18 years. But my grievance about
the whole thing is that here we again
come to the recognition of customs
and usages. That means even if a
man is 60 or 70 years, if the custom
or usage says these people can be
taken in adoption and we are to
accept that, where is the uniformity ?
So, in my opinion these customs
should not be recognised and we
should provide that only an unmarried
person can be taken in adoption
and that only a person who has not
completed the age of 15 years should
be taken in adoption.

12 NoonN

Then, Sir, coming to clause t1. 1
find a very important deviation that
has been made in the Bill. Clause 11
deals with other conditions for a valid
adoption. The first condition for a
valid adoption as provided is :—

“if the adoption is of a son. the
adoptive father or mother by whom
the adoption is made must not have
a Hindu son. . .”

I quite agree with that principle.
I have no grievance about that. But
suppose the adoptive father or the
adoptive mother has the son of a pre-
deceased son alive or a son of a pre-
deceased son of a pre-deceased son
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is alive, why should the adoptive
father or mother be permitted to take
a boy in adoption? Suppose the adop-
tive father or mother had a natural
son and if that son had died leaving
another son and if that son is alive,
why should the adoptive father or
mother be permitted to take a boy
in adoption? I fail to see. Suppose
the son’s son is alive, we are making
an adoptive father or mother to take
a boy in adoption. I do not see
anything which is more serious in this
gdill. One has to give a very serious
thought to this proviso in Bill and
amend it in this mannner, namely, if
the adoption is of a son, the adoptive
father or mother by whom the adop-
tion is made must not have a Hindu
son, Or a son’s son Or a son’s son’'s
son (whether by legitimate blood re-
lationship or by adoption) living at
the time of adoption.
Sir, again, coming to condition (ii).

. Mr. DEPUTY CHAIRMAN: Only
fifteen minutes are allowed normally
for each Member. You have already
taken fourteen minutes.

SHrr P. 8. RAJAGOPAL NAIDU:
1 will complete in ten minutes. Now,
coming to the other condition in the
same clause, it says :—

“if the adoption is of a daughter,
the adoptive father or mother by
whom the adoption is made must
not have any Hindu daughter...”.

If the adoptive father or mother
had a daughter and that daughter is
dead leaving another daughter or
leaving a grand-daughter or a grand-
son, I fail to see why the adoptive
father or mother should be empower-
ed to take a girl in adoption. It seems
to be highly absurd.

Again, while dealing with the same
clause, I have pgot this  objection,
namcly, why should the adoptive
father or mother be ecmpowered to
adopt a boy or a girl, for instance, a
boy if a girl is there or a girl if a
boy is there? There is certainly some
reason if the adoptive father or
mother has no child at all. They can
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adopt a girl cv they can adopt a boy.
Suppose they have a boy, why should
permission be given to adopt a girl?
Suppose there is a girl already born
to them, why should they be permit-
ted to adopt a boy? This House will
have to consider this very seriously.

Dr. W. S. BARLINGAY: Why
not a daughter’s daughter? Why not
a daughter’s son also?

Sur1 P. S. RAJAGOPAL NAIDU:
I am glad Mr. Barlingay has said
that. Suppose he has a son’s son, or
son’s son’s son. Suppose he has a
daughter’s daughter, or daughter’s
daughter’s daugher, or daughter’s son,
or daughter’s son’s daughter or
daughter’s, daughter’s son alive. Why
should such a provision be made in
this Bill ?
Again. in condition (vi) it is said:—

“the child to be adopted must
be actually given and taken in
adoption by the parents or guar-
dian...... ”

The performance of datta homam
is not necessary. It is true. But with
a view to putting an end to litigation,
instead of providing merely for this
‘giving and taking-—something which
is not specific—a provision should be
got stamped that at least after some
time a document should be made and
it should be registered. Otherwise. the
adoption should not be recognized.

Sir, I will take only two or three
minutes more. My hoa. friend, Mr.
Bisht, while dealing with maintenance
of wife said that if the husband had
any other wife living, clause No. 18
provided that the wife could live
separately and demand maintenance:
That provision is already there in the
Hindu Married Women’s Right to
Separate Residence and Maintenance
Act, 1946. It is already there and
what we are now trying to do is to
repeal that Act and to make a spe-
cific provision in this Bill.

SHrr P. N. SAPRU (Uttar Pradesh}:
That is the usual separation. This is
apart from the usuval separation. This
is an additional right which has been
granted.
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MRr. DEPUTY CHAIRMAN: It is
time.

Sur1 P. S. RAJAGOPAL NAIDU:
Then, Sir, 1 come to my last point.
In this matter time is against me and
the Deputy Chairman is reminding me,
and I should wind up. With regard
to clause 27 of the Bill. 1 find
that no charge is made for a depen-
dant’s claim for maintenance. If no
charge is made for maintenance, what
will happen is that with a view to
defeating the maintenance claim. a
person will try to alienate the pro-
perty. So, the old principle that the
maintenance holders should have a
certain charge on the property should
be there. Without that charge, very
many people will try to defeat the
claims of the maintenance holders.

SariMATI  YASHODA  REDDY
{Andhra Pradesh): Mr. Deputy Chair-
man. this Bill secks to amend and
codify the law of adoptions under the
Hindu Code. This law of adoption is
peculiar to our Hindu system, which
is not found in any other law. This
adoption is a legal fiction under
which, in the absence of an awras or
a natural son, the married couple are
allowed to adopt another person as
a son and for all practical purposes
he will be treated as a son. This desire
for male issue came down from the
Vedic days where it has been written
that a man has no place in heaven if
he has no male issue. This son who
is called putra is supposed to deliver
the person from the hell called purh.
There arc two motives for adoption,
one, the religious motive to pray for
the deceased soul, for pindas, and the
other. secular motive to regulate
inheritance. In olden days the religious
motive was prominent; but now we
find it is not the religious motive but
the secular motive that is very pre-
dominant. The salient features of the
law of a adoption. as it stands today,
are that a man who has no son can
adopt only a male person and he can
adopt only one person at a time and
the wife cannot adopt without the con-
sent of the husband or the consent of
kinsmen. In the matter of adop-
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not only the formal giving
and taking is necessary but also the
religious ceremony of  datta homam
is necessary in some cases. And once
a person is adopted from the natural
family, he ceases to have all his rights
and liabilities and he obtains the
rights and liabilities of the adopted
sof.

Now, Sir, in various parts of the
country there are various interpreta-
tions of this law. [ am very glad that
now this Bill tries to codify and give
a uniform law and 1 need not say
much about the importance of such
a measure. Most of the salient fea-
tures of the present law have been
kept and a few important changes
have been made. The first and fore-
most is that a girl can also be adopt-
ed. It is a very welcome change as
far as I am concerned; though many
Members have opposed it I do wel-
come it because I am a woman. Of
course, the most important motive.
viz., the religious motive, goes into
insignificance and the secular motive
comes in. Just now my hon. friend
was saying that women adopted after
twenty years of widowhood. It is not
for religious motive, it is for the secu-
lar motive, the religious idea is only
an eyewash. Every person adopts for
secular motive whether you like to
confess it or not. Now that we say
that a girl can be adopted, when a
person wants to have a girl, why
should you deny that right to him 7
After all when a woman has been
given absolute right—I suppose this
is the most proper miethod—I am
very glad that a girl has been allowed
to be adopted.

The second important change is that
previously a widow could not adopt
without the implied or the explicit
permission  of the husband or
her kinsmen. Now that bar has been
taken oft, and even this is a very
welcome measure, and I feel that a
widow’s discretion is anyway better
than a kinsman’s discretion, and if a
husband has not given implied or
express permission, she should be
allowed to adopt according to her
whims and fancies.
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The third nnovation is that a spin-
ster or an unmarried woman is allow-

[ RAJYA SABHA )

ed to adopt. I do not know whether

this is a very welcome change. The
fundamental basis of adoption lies on
the legal fiction that @ married couple.
if they do not have a child. should
adopt a child to satisfy the religious
and secular motives. Adoption by an
unmarried woman is not only against
Hindu law but it is against the law
of nature. But, after the passing of the
Succession Act where 4 woman s
given absolute right to own property.
she must have somebody to pass on
that property. and in that context 1
suppose the power given for a svin-
ster to adopt seems proper. Other-
wise, personally, I do not think that
# is a very welcome introduction.

The Tast welcome change which 1
would like to mention is the legal
presumption under clause 16. The
only difficulty in the working of our
adoption system under the Hindu law
was under this legal presumption. If
there is a registered document, unless
it is proved otherwise, the adoption
will be held valid. In the working of
our law there were many frivolous
and vexatious litigations because this
factor of adoption was not proved,
but by this legal presumption [ feel
that this is avoided, and when there
is a document, the adoption is upheld
tll it is proved otherwise.

Now. Sir, 1 may be permitted to
say a few critical words about this
Bill. Clause 10 (iv) lays down: ‘he
or she has not completed the age of
fifteen years, unless there is a custom
or usage applicable to the parties
which permits persons who have com-
pleted the age of fiftecn years being
taken in adoption”. 1 feel, Sir that
this is rather arbitrary. There should
not be any age limit. The other pre-
requisite conditions  which are laid
down under clause 10, viz. “he or she
is a Hindu: he or she has not already
been adopted; he or she has not been
married. unless there is a custom or
usage applicable to the parties which
permits persons who are married being
taken in adoption” should suffice,
and 1 feel no age limit should be kept
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Then, Sir, clause 13 says “Subject
to any agreement to the contrary. an
adoption does not deprive the adop-
tive father or mother of the power to
dispose of his or her property by
transfer inter vivos or by will”, Here
Sir, I feel that this clause is very unjust.
When & person is adopted he
loses all his rights in his original
family and hc comes to the adoptive
family. If after some time the adom-
tive father or mother feels like dis-
posing of his or her property, what
would then happen to the adopted
child? There must be some guarantec.
therc must be some safeguard, there
must be something for this person who
has been adopted in this family to
protect his interest.  According 1o
clause 8, a widow or spinster is given
power to adopt so long as the widaw
does not remarry or the spinster
remains unmarried. In other words, the
power of adoption given to these two
persons could be cxercised by them
so long as the widows remain with-
out remarrying and the spinsters remain
unmarried. The moment the widow
remarries or the spinster marries,
what happens to the adopted child ?
Clause 14 (4) says, ‘where a widow
or an unmarried woman adopts
a child. any husband whom she
marries subsequently shall be deem-
ed to be the step-father of the adopt-
ed child”. So, after the marriage the
adopted child is degraded into a step-
child. Now, Sir the mother or father
has an absolute right of disposing
property. Sir, if this spinster gets mar-
ried what happens to this adopted
child 7 So, 1 feel that some sort of
guarantee must be given to this adopt-
ed child, and the absolute power
over the property should be curtail-
ed if this spinster marries or the
widow remarries after adopting the
child; there must be some provision
which should prevent this.

Another lacuna 1 find in this Bl
is this. There is nothing said about
the after-born sons or daughters in
the family. If a young couple get
children after an adoption has been
made, there is no provision here for
that. T do not know what will happen
to these children and what will be
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their status in the family. Prior to the
passing of the Succession Act there
is a special provision in the Hindu
law for these after-born chiidren in
the adoptive family, but such a pro-
vision is conspicuously absent in this
Bill. and in my opinion a provision
should be inserted in this Bill regard-
ing the after-born children in the
adoptive family.

Lastly, Sir, clause 17(1) which pre-
vents a person from taking any reward

for adoption—this 1 feel is very
unnecessary.

But for these remarks. [ most
heartily welcome this Bill.

Dr. W. S. BARLINGAY: Mr.

Deputy Chairman, Sir, 1 must begin
by congratulating the hon. Minister
for Legal Affairs for bringing this
important Bill before this House. And
I would, if you would permit me,
cxpress these congratulations in a
sanskrit verse :

ws fegai gEqefaud: waefEd
T &fea qRagRar Sfaed)
fastar a? a1wFeg fawa "wfz g
aqgt o § smfa g aremw)

Sarr V. K. DHAGE
What does that mean?

Dr. W. S. BARLINGAY: That
only amounts to congratulations and
nothing else.

SHRI V. K. DHAGE: Such a long
thing in Sanskrit means only this
much !

Dr. W. S. BARLINGAY: Well, 1
will translate it if you wish. Shri Hari
Pataskar who has raised the status of
Hindu women

Surr B. B. SHARMA (Uttar Pra-
desh): Not ‘raised’ for nddharaka.

Mr DEPUTY CHAIRMAN:
Order, order.

Dr. W. S. BARLINGAY: If you
will allow me to go on, I shall be
very grateful. The translation is this:

(Bombay):
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“All praise to Shri Hari Pataskar who
has raised the status of Hindu
women in this country. He has, by
means of legislation which he him-
self has conceived. removed the dark-
ness from which the Hindu society
has been suffering so long. And in this
he has succeeded even in this stormy
Parliament. He, therefore. deserves all
congratulations.”

Then the second point that 1 wish
to make is that there is nothing in
this Bill which is contrary to Hindu
religion. It is true that ‘there is an
innovation in this Bill, namely, that
while under the the old Hindu law
only a male could be adopted, under
the present provisions. a female also
can be adopted. It was suggested
yesterday by an hon. Member of this
House that there was something con-
trary to religion in this. Now I sub-
mit that he was not distinguishing
between two very different things—-
something not being in accordance
with the Hindu law and something
being contrary to the Hindu law.
Obviously, this is something added on
to the Hindu law. But it will oe
wrong to say that it is contrary to the
Hindu law.

The third thing which 1 wish to
point out and which is a very good
feature of this Bill is that, although
according to the old Hindu law, the
adopted child had to be of the samc
caste as that of the adoptive father,
now, under the present Bill, that has
been done away with. That is to say,
it is not now necessary that a child
which has been adopted must be of
the same caste as that of the father.
That is a very important thing which
many people have forgotten. But then
in this connection, I wish to come to
clause 10 of the Bill immediately.
There, the age-limit prescribed is 15
years. Clause 10 reads: “No person
shall be capable of being taken in
adoption unless the following condi-

tions are fulfilled, namely :—...... @iv)
he or she has not completed the age
of fifteen years............. ” Now, Sir,

in my humble opinion, there is no
logic, as Shri Bisht rightly pointed
out yesterday, behind this age-limit.
I do not see why the law could not
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be made much simpler, by simply
saying that only a minor could be a?
opted. And we know now the age

4 minor. that is 18 years. If he is
above 18 years. we would simply say
that he or she could not be adopted
and that would make the law very
much simpler. Whosoever is being
adopted ought not to be above eighteen
years of age.

Dr. RADHA KUMUD MOOKER-
JI (Ndminated): But what should
be the age of the person who adopts?

MRr. DEPUTY CHAIRMAN:
Please do not have side-talks.

Dr. W. S. BARLINGAY : What
does it matter 7 Normally unless . . .

(Interruptions.)

Mr. DEPUTY  CHAIRMAN:
Please go on, Dr. Barlingay.

Dr. W. S. BARLINGAY : But, Sir,
when T have said all this, T still feel
that this Bill is after all not a very
progressive one. And in this. 1 entire-
ly agree with the observations of my
learned friend, Shri Naidu. I. for one,
feel that even this whole system of
adoption should go. We do not want
to have any more adoptions at all so
far as the Hindu society is concerned.
After all, there are people who do not

will not be entitled to any pinda or
anything, well, all that I can say is
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that—and I must be very frank about °

it and I hope I do’ not offend any-

body—I feel that all this is complete .

supersition and nothing else, and the
sooner we get rid of these ideas the
better.

Sur1 KISHEN CHAND  (Andhra
Pradesh): 1 submit, Sir, to say that it
is all superstition is wrong. It is a
reflection on the Hindu religion. It is
unnecessary.

Dr. W. S. BARLINGAY: T havz
already said that I do not want to
offend anybody. I am saying that this
is my opinion. I am also saying that
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I may be entirely wrong in this. But
this is my opinion and I am entitled
to voice my opinion.

Suri KISHEN CHAND: But speak
about other religions and see what
they say.

Dr. W. S. BARLINGAY: I have
said on the floor of this House that
many of the beliefs which are con-
tained in other religions are aiso
equally superstitious. As a matter of
fact. there is no religion on eacth
which does not contain an element
of superstition in it and the sooncr
we get rid of these elements. the bet-
ter for us all. .

Now. Sir, what 1 say is that adop-
tion has not got any rational basis
at all and the sooner we get rid of
this idea of adoption, the better it is
for us. If it is a question of disposul
of property. well, there is nothing- to
prevent anybody giving away any bit
of his property to anybody else, whe-
ther the other person is a male or a
female. There is nothing in law to
prevent anybody from keeping either
a male child or a female child inhis
own home and bringing him or her
up as his own son or daughter. There
is nothing to prevent it. Suppose’ Wwe
do not have this law, well, things will

! go on. Then what is the idea of hav-

ing this law of adoption at all? T do

e be ) ‘ not see that there is any need for this
have sons and if it is said that they !

sort of law at all. 1, for one, if 1 were
to make any changes in the Hindu
law, would say that the Hindu law of
adoption should go straightaway. It
ought to be done away with completu

ly.

Then, there is one other feature:of
this Bill to which I should like to
draw your attention. We have been
pleading in this House—1 now refer
to maintenance——that men and women
in our society should be treated equal-
ly. T do not find that this Bill is bas-
ed on that principle. A Hindu wife
is entitled to maintenance from tihe
husband. T do not see why the same
logic should not apply in the case, of
the husband, when, for instance, lu
is an invalid. 1t was stated by one of
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thé lady Members here yesterday that | pose there is a daughter’s son. The

Hindu women are very generous. I
grant ull that.

Surr B. K. P. SINHA (Bihar): 1
would refuse to be maintained by my
wife.

Sur1 AKBAR ALI KHAN (Andhra
Pradesh): Be chivalrous.

Dr. W. S. BARLINGAY: He has
not yet become an invalid. His reply
only shows that his mind is perfectly
at rest, healthy and vigorous. He does
not want, I am glad. any maintcnance
from his wife. Nor do 1.

Sur1 N. R. MALKANI (Nominat-
ed); His mind is too ‘malish’.

Surr B. K. P. SINBA: It is dis-
graceful. My mind revolts against it.

Dr. W. S. BARLINGAY: There
may be cases where a Hindu wife
may be in very good financial circum-
stances, while the husband may be
maimed or may be suffering from ill
health or some disease. Now, 1 do
not see any reason on earth why such
a person should not get maintenance
from his wife. We must have equality
all round, and if a Hindu wife is
entitled to maintenance from her hus-
band in the circumstances mention-
ed in the Billand I think all these
circumstances are proper circums-
tances—I do not see why the same

logic should not apply to the husband
also.

SHr1 AKBAR ALI KHAN:
is the opinion of the ladies?

What

Dr. SuriMaTi SEETA PARMA-
NAND (Madhya Pradesh): We agree.

Dr. W. S. BARLINGAY: Then 1
come to clause 11. T feel that the
point which has been raised by Mr.
Naidu has got to be expanded a good
deal. He pointed out that if, for
instance, there was a son’s son, why
should a person be permitted to adopt
another son, simply because his own
son was dead at that time ? Now, 1
should like to go a little further. Sup-

same logic should apply. After all,
we are not now making any distinc-
tion between a son and a daughter.
A daughter’s son has virtually the same
sort of relationship to the person con-
cerned as the son’s son. Between
a son's scn and a daughter’s
son, so far as the adopting person is
concerned, the conditions are exact-
ly the same. Therefore, I am in per-
fect agreement with Mr. Naidu, but
I only want to extend the point that
he has already raised.

Then 1 want to raise another point.
Suppose there is a son. In that case,
why should a person want to adopt
a daughter? We are dealing with
Hindu law and the purpose of adopt-
ing a son under the Hindu law is
that the son would give pinda to the
person concerned after his death. A
daughter is not entitled to give pinda
by herself. and moreover the person
concerned has a son. When he has a
son already, why should that person
be entitled to adopt a daughter? I do
not see any logic behind this. T there-
fore, think and very respectfully
think that the entire provisions of this
Bill have got to be rethought; more
thought huas got to be bestowed on
the various provisions of this Bill.
Perhaps it would be better if this Bill
is circulated for eliciting public opi-
nion thereon, but with all this, I
would say that, if we pass the Bill as
it is, there is no great harm done to
Hindu society.

PanpiT S. S. N. TANKHA (Uttar
Pradesh): Mr. Deputy Chairman, Sir,
I am glad to support this Bill as it
has taken the women in Indian soci-
cty a long way towards the realisation
of equality of status with men. As

. we know, Sir, the other Acts like the

Hindu Marriage Act, etc., which we
have passed during the last one year
have gone a long way in raising the
status of Hindu women. which for
merely was very low down at the bot-
tom. By the measure before us now,
two significant changes have been bro-
ught about. The first of them is that
both men and women can now adopt
under the Bill, whereas formerly only
men could adopt and women could
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only adopt where they had obtained
the permission of the husband. By the
grant of this right to women to adopt
their status has now been further rais-
ed in the eyes of the world.

The second significant change bro-
ught about by this Bill is that while
formerly under the old Hindu law.
only sons could be adopted. now under
this Bill the right to adopt a daughter
has also been conferred. This addi-
tional right also raises the status of
women. and it places them on a par
with men.

In view of these two significant
changes, it has to be admitted that the
Bill has been framed on the right lines
and the position of Hindu women
in Indian society will hereafter
be considerably raised in the estima-
tion of the world. But there is one
thing which I have not been able to
understand and that is as to why
married women have not been allow-
ed to adopt. Just as men have heen
given the right to adopt with the per-
mission of the wife, in the same man-
ner I think it would have been pro-
pec if women had been given the
right to adopt with the consent of
the husband. We know Sir. that now
after the passing of the Hindu Succes-
sion Act. women in the Hindu society
will be having separate property of
their own and, therefore. if it is the
legitimate wish of the women to pass
on that property of theirs to an adopt-
ed son, 1 don’t see any reason why
they should be stopped from doing it.
Not only should they be not stopped
from doing it but, on the contrary.
1 think that if the property is theirs
and they wish to pass it on after them
to the child whom they wish to adopt
and if the husband has no ptricular

objection to it, this right should be '

given to the women. It may be said
that if you give the right to the women
and say that she can adopt with the
consent of the husband. then whether
the adoption is made by the husband.
or the wife. makes no difference but
1 think that it is this little difference
between the two which will go to
raise the status of the Hindu women
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it will be the women who will be
adopting the child and in the other it
will be the husband. The husband has
the right. of course. to adopt already.
but 1 submit Sir, that the wife
should also have been given the
right to adopt and that it would be
in the fitness of things that this right
be conferred upon the women also.
My friend. Shri, Bisht, yesterday ques-
tioned the propriety of clause 7 of
this Bill whereby the consent of thc
wife or wives has been provided for.
He thinks that such a stipulation in
the Bill nullifies the right of adoption
becausc the consent of the wife or
wives will never be forthcoming or will
be forthcoming after great difficulties.
It is undoubtedly true that difficulties
can and may arise at times and there
may be some difficultics in certain
cases where adoption may not be pos-
sible because of the fact that the wife
or anyone of the wives refuses to
give the consent, but [ think that this
testriction has been rightly kept
because if this provision had not been
kept, it would have meant that the
husband could adopt a child even
though the wife was unwilling to have
that child and that would not only
have been not desirable from the point
of view of the husband and the wife,
but also from the point of view of the
child to be adopted. because after all,
the child which the husband is going
to adopt is to be looked after and is
to bc nursed and educated by the
wife who being in charge of the
household, will be the real person who
will bring up that child. Therefore,
the consent of the wife is absolutely
necessary as has been provided for in
the Bill. If this had not been provid-
ed for. I think the rightful place of
women in the Hindu household would
}Aave been denied to her under the
ct.

Regarding clause 8 I have already
submitted that a  married women
should have been allowed to adopt
with the consent of the husband.

Regarding clause 9 [ find that the
clause reads like this: -

“No person except the father or
mother or the guardian of a child
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snall have the capacity to give the
child in adoption.”

This goes to show that apart from
the father and mother who have the
right to give a child in adoption. the
guardian will also have the simultane-
ous right where there is a guardian
of the person or property appointed
for the minor. 1 don’t think that is
nght and proper. At the same time |
also think that that is perhaps not
what is intended by the provision of
the Bill, but that sub-clause (1) of
clause 9 is controlled by sub-clause
(4) of clause 9, that is to say. that
the guardian  will have a right to
give in adoption only when the mother
and the father are not alive. If that
is the intention of the Act, then the
provision made is all right, but if it
gives simultaneous power to the guar-
dian and also to the father and the
mother of the  child, [ am afraid
difficulties ¢ will arise, because while
the guardian may want to give the
child in adoption to one person. the
father and mother may want to give
the child to another person.

Surr H. C. DASAPPA (Mysoie):
There is no such possibility. When
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the mother and father are alive. no |

guardian can act.

PaNDIT S. S. N. TANKHA: That
is why I said that sub-clause (1) is
conirolled by sub-caluse (4). If that
is pot the intention, then there will
be difficulty. Here sub-clause (1) says:

“No person except the father or |

mother or the guardian . . . .

This sub-clause does not seem o0 be
properly worded, because it says that
the father the mother and the guar-
dian will all have simultaneous right
to give a child in adoption.

Surt H. C. DASAPPA:
simultaneous.

It is not

Dr. W. S. BARLINGAY : How can
there be a guardian if here 1s a father
or a mother alive ?

Mr. DEPUTY CHAIRMAN: Yes,
Mr. Tankha, please go on. We have
to tinish soon.
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PanpiT S. S. N. TANKHA: 1t is
not necessary that the natural guar-
dian should be the guardian of the
person or the property of the minor.
He can be a separate person alto-
gether.

Further, there is one other objec-
tion which I have in respect of clause
9 and that is in sub-clause (2) where-
in it is specified that :—

“but such right shall not be exer-
cised save with the consent of the
mother unless the mother is «
minor”,

T have a great quarrel with these words
“unless the mother is a minor,” for
this would mean that the husband
has the right to give away the child
without the mother’s consenr where
she herself is a minor, but 1 submit,
Sir, that this is a great hardship for
her. After all. Sir, even if the mother
18 not a major. still the child is hers
and primarily it is necessary that her
consent should be obtained to give
away her child in adoption. I submit
that it is very necessary.

Surt P. N. SAPRU: May I inter-
rupt 7 There is a legal difficulty in..

Mr. DEPUTY CHAIRMAN: You

. may explamn it later on when you
speak.
PanpiT S. S. N.  TANKHA: 1|

would have been glad to know what
the legal difficulty is.

Mr. DEPUTY CHAIRMAN: He
will explain it later on when he
speaks.

PanpiT S. S, N. TANKHA: But,
that is how [ feel. Suppose the wife
18 seventeen years of age or even
eighteen, and the husband chooses
to give away the child in adoption
a year or two before sie attains majo-
rity, he can do so. But is it right that
we should allow such a thing to be
done and the mother be deprived of
her child ? T think that such a thing
should not be allowed, it should not
even be thought of at all and 1 am
sure, Sir. that the lady Members will
support me in this respect. -
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Next I come to clause 10 and there
1 agree with the Minute of Dissent
which Shri Kailash Bihari Lall has
appended to the Report. for I see no
reason why in sub-clause (1) of this
clause it has been provided that a
person to be given in adoption should
be a Hindu before he can be adopt-
ed. T can well understand that the
person who is going to adopt the
child and the person who is giving
the child in adoption should both be
Hindus. But why should it be neces-
sary that the child to be adopted
should also be a Hindu? Suppose 1
want to adopt a son and 1 adopt a
Muslim boy who . . .

Sur1 J. S. BISHT: (Uttar Pradesh):
It is a Hindu adoption law.

Panoit S. S. N. TANKHA: Yes,
it is a Hindu adoption law and it is
only a Hindu who is adopting. 1 am
a Hindu. Why can’t T adopt a Muslun
boy ?

Suri V. K. DHAGE: The child has
to become a Hindu.

AN Hon. MEMBER : Convert him
and then adopt.

PanpiT S. S. N. TANKHA: 1 want
to adopt a Muslim boy as . . ..

Surr KISHEN CHAND: You can-
not do it.

Dr. SHriMATI SEETA PARMA-
NAND: You can make him a Hindu.
He can be converted.

Panpit S. S. N. TANKHA: But
why any conversion? 1 am a Hindu
and [ am being controlled by this
law and I am taking or giving the
child in adoption. Tt is right that the
partics must be Hindus. But why
should the boy be a Hindu necessari-
Iy? That T fail to understand.

I also agree with the several speak-
ers who have said that there is no rea-
son for fixing this age-limit of 15
years in condition (iv) specified in
clause 10. I fail to understand why
this arbitrary age-limit of fifteen years
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has been laid down here. I could have
well understood it, as Mr. Bisht sug-
gested yesterday, if it had been men-
tioned here that no person below the
age of ma’Jrity, or who is not a
major, may be adopted, though per-
sonally speaking I am against even
such a restriction, because I feel that
complete freedom should be given
with regard to adoption. Suppose a
person  wishes to adopt a married
mr n. what is the harm? He has no
child and takes a fancy to a young
man who is already married or who
is unmarried but is a major, and he
wants to adopt this man.

Sur1 KISHEN CHAND: Why not
an older man, a man as old as his
own father, if there is no harm?

Panpit S. S. N. TANKHA: Sir, 1
have known of a case in which an
Ameérican who came here, took a
fancy to a young Hindu gentleman
here who was already married and
he adopted this young man as his
own son. This American lived here
with that gentleman for several vears
and left all his considerable property
to him. So. if a2 man takes a fancy to
a grown up and married person. why
should he be deprived of the right to
adopt that person ?

MRr. DEPUTY CHAIRMAN: You
have exceeded the time-limit, Mr.
Tankha. Please finish soon.

PanpiT S. S. N. TANKHA: Yes,
Sir, I will take only a few minutes
more.

Next 1 come to clause 11. Mr.
Bisht has found fault with condition
(vi) of this clause as he thinks it
would open the floodgates for litiga-
tions. On the contrary, 1 think if this
provision is not retained, it would lead
to a lot of litigation. because it will
never be known as to when actually
the adoption had or had not taken
place. Unless the child is removed
from the family of the natural father
and taken to the family of the adop-
tive father, how can it be known for
a fact and for a certainty that the
child had been adopted ?
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Surt J. S. BISHT: Have a regular
ceremony of datta homam.

PanpiT S. S. N. TANKHA: But the
Bill says that it is not necessary.

SHrr J. S. BISHT: Why? It is

necessary.

PanpiT S. S. N. TANKHA: You
have taken away the need for its
performance. If you retain that «cre-
mony, 1 can well understand; other-
wise, there must be some positive
evidence to show that the adoption
has taken place.

SHRI J. S. BISHT: That is exactly
what T said. Have it registered after
some time.

Mr. DEPUTY  CHAIRMAN:
Please wind up, Mr. Tankha.

PanoiT S. S. N. TANKHA:
Regarding clause 13, T agree with the
remarks of my hon. friend, Mrs.
Reddy. that it will be very hard for
a child to be adopted by the adoptive
father or the mother and then to be
deprived of the property. Afier all,
when a child is adopted by the adop-
tive parents. they cut off his rights
in the natural family. So. it is a par-
ticular act on their part which debars
the child from getiing the property
of his natural father. Now, after some
time, if they change their mind and
deprive that child of the property by
either willing it away or gifting it
away to any other person, it will be
very unfair and most unjust to that
child. He would be left in the lurch.

Regarding clause 16, I entirely agree
with the observations of my friends,
Mr. Bisht and Mr. Rajagopal Naidu,
that it is desirable that provision
should be made for the registration
of the deed of adoption after, or
within, a few months, say, three
months or six months of the date of
actual adoption. It is only by the
execution and registration of such a
document that the avenues of litiga-
tion will be cut short and not other-
wise. It is possible that at the parti-

3—42 Rajya Sabha/56

[ 28 NOV. 1956 ]

J
f
w

Maintenance Bill, 1956 886

cular time when they want to adopt,
they may not have the facilities for
registration or for the execution of
the adoption deed, and. therefore, T
say that that could be done later on.
In the Oudh Estates Act which has
now been repealed by the U. P.
Zamindari Abolition Act, there was
such a provision that if the holder of
an estate wanted to adopt a person,
the deed of adoption must be execut-
ed within three months. That was a
very salutary rule and 1 think that
it is very necessary, in order to avoid
further litigations, that a provision
should be made in this Bill that there
should be formal execution of docu-
ments and their registration,
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Surt  KISHEN CHAND: Mr.
Deputy Chairman, after such an eclo-
quent speech of my collcague, 1 raise
my humble voice. I cannot start with
the same bouquets as she started say-
ing that we have another Manu,

i because I humbly submit that this Bill

is a retrograde Bill, that this Bill is
badly drafted, that it has got a large
number of clauses which have impli-
cations that will be suicidal to our
society.

[THE VICE-CHAIRMAN
SHRI P. S. RajagopaL NaibDu
chair]

in the

It is becoming cheap praise now-a-
days that everybody who brings in
any reform or alteration in the Hindu
Code Bill is considered to be a Manu,
as if this law is going to stand for
a very long time. 1 submit that there
must be raison d’etre for any Bill when
we bring it here, either it should be
in continuance of certain traditions of
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[Shri Kishen Chand.]

Hindu religion, that it is in conformity
with that tradition and it is being
adjusted to modern times; or it is a
progressive measure in tune with
modern times. 1 submit from both
these points of view this Bill does
not fulfil the conditions. It is neither
an absolutely up-to-date modern law
of adoption as is prevalent in the
UK. or U.S. A. or in other countries
of the West where adoption is sepa-
rated completely from religion; nor is
this Bill a continuance of the Hindu
Code Bill. We have in the Hindu
law a complete code of adoption and
maintenance. There may be certain
clauses here and there in that code
which require change and alteration.
But this Bill as it stands is so con-
tradictory in itself that it cannot be
considered to be continuance of the
Hindu Code Bill.

Sir, an hon. Member, by a passing
remark, while considering this Rill
tried to criticise certain beliefs of the
Hindu religion. He says they are sup-
erstitions. May I point out to the hon.
Member that only on the republica-
tion of a certain book published in
America there was such agitation all
over the country ? It is the toleration
of Hindus that the hon. Member can,
in a privileged position, make any
remarks about the Hindu religion in
this House and if the same hon. Mem-
ber says the same thing outside also,
Hindus are tolerant people and they
will not mind it very much. But if he
says the same thing outside about
some other religion he will have to
bear the consequences. Every religion
is based on certain faith and beliefs
and in faith and beliefs there will be
some sort of what you may call sup-
erstition. You may call it belief in
the supernatural or you may call it
absolute faith in the existence of God;
and certain consequences follow from
it. It is an integral part of the Hindu
religion to believe that there is a life
after death, that there is a continua-
tion of human life and wherever the
soul resides that soul receives some
sort of satisfaction by the actions of
his descendants.

Dr. W. S. BARLINGAY: On a
‘point of personal explanation I must
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say that I was only talking of pinda
dan and 1 was not talking about this
question of re-birth and so on and so
forth. We are not going into all these.

SHrI B. B. SHARMA : Pinda dan
is connected with that idea.

Surt KISHEN CHAND:
cannot have pinda dan unless
believe that the soul is immortal.

Dr. W. S. BARLINGAY: Pinda
dan is something much more than
that.

Suri KISHEN CHAND: T am very
glad that if pinda dan is more than
that, I was humbly saying . . .

You
you

(Interruptions.)

Tug VICE-CHAIRMAN (SHR1 P.
S. RasacoraL NaAIDU): Order, order.

Suri KISHEN CHAND: I was
submitting that if you believe in that,
and if the son performs certain cere-
monies, when he remembers his
ancestors and makes an offering, it is a
belief of the Hindus that the soul of
the departed ancestor gets some satis-
faction. And the two things are con-
nected together. If you do not believe
in it, it is your own personal view,
but to openly try to wound other
people’s faith is not fair.

Dr. W. S. BARLINGY: I must
again point out that I am a born
Hindu. I believe in several things in
the Hindu religion and all that I have
been saying is that there are super-
stitions in Hindu religion just as there
are superstitions in other religions
also.

Surt J. S. BISHT: You are
reforming others.

Dr. W. S. BARLINGAY: Of
course, not.

Surl KISHEN CHAND: I was say-
ing that if you believe in adoption, it
should be for a purpose. If the adop-
tion is to be performed, it must be for
a purpose either on a religious basis
or on a secular basis. 1 have given
an explanation that for the religious
basis, it must be according to the
Hindu religion i.e., offering of pinda

not
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dan; and for that there are certain
regulations. It should be a sapind.
The person who is adopted must be
a sapind, otherwise that pinda dan is
not fully effective and so on. If you
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do not believe in that, there is a secu- |

lar law, in which for the adoption
there is no rule at all. Anybody adopts
anybody, at any time, for any con-
sideration, for any reason.

SHr1 J. S. BISHT: There should be
a civil law of adoption.

SHrt KISHEN CHAND: 1t will
have nothing to do with Hindus. It
should be a civil law of adoption.
There is a law in existence for it;
what is the need for this Bill? Any
person can take any boy or girl or
anybody, old or young. as an adopt-
ed child of the adopting person.
Under the civil law he completes a
document and gets it registered. We are
trying to satisfy two different things,
two contradictory things. We do not
satisfy anything. I was simply sur-
prised at an hon. lady member say-
ing that in the Hindu religion there
was no idea of chastity at all. And
she had the audacity to say that our
revered persons like mother Kunti
and mother Draupadi and all these
were unchaste women.

Dr. W. S. BARLINGAY: She

never said that.

Strt V. K. DHAGE: No. She did
not say that.

Surt KISHEN CHAND: She said
that both these had illegitimate . . .

Dr. W. S. BARLINGAY: She only
said that Hindu religion was so broad-
minded.

Surr KISHEN CHAND: She men-
tioned the name of Kunti and men-
tioned the name of Draupadi and
said that both these women had ille-
gitimate children and she said there
was a system of nivog in the Hindu
religion which permitted the birth of
illegitimate children. All that was said
and without explaining . . . .

SHrRI V. K. DHAGE: But that is
true.

|
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Surt KISHEN CHAND: There is
another champion who without read-
ing all the texts comes forward to say
by hearsay that it is true.

SHrr V. K. DHAGE: I do not

| want Mr. Kishen Chand to make the

remark that I am saying that by hear-
say. If he wants 1 shall produce the
copy which says that Kunti and others
gave birth to children not by their
husband but by somebody else. This
is the book Satyarth Prakash by
Swami Dayananda Saraswati.

SurmMaTt T. NALLAMUTHU
RAMAMURTI (Madras): 1 throw a
challenge about the remarks on Kunti.

Tue VICE CHAIRMAN (SHri P.
S. RajaGopaL Nambu): Mr. Kishen
Chand, come to the merits of the Bill,

Suri KISHEN CHAND: Sir, there
are remarks made about the Hindu
religion which are absolutely incor-
rect. People may express any opinions
they like, but to cast aspersions about
our revered mothers is most unfair.
In those days there was an idea to
give a child with a god’s name. If
you say that this is a child of the Sun
god, do you think that the Sun god
became a human being? Some of the
children of Kunti are connected with
the Sun god, some are connected with
the Moon god and the Rain god.

An Hon. MEMBER : Indra.

Suri KISHEN CHAND: Do you
think that the Sun god adopted a
human form, came here and then the
child was born ? We must have some
sort of reason, some sort of connec-
tion with these ideas. When there is
a sense of deification so that every
child of a great man may be connect-
ed with some god, we take up that
idea and make it a physical fact.
Immediately we imagine that it isan
illegitimate child—I am very surpris-
ed at this.

Dr. W. S. BARLINGAY: What
about Vyas? Was he not an illegiti-
mate child ?

Surr KISHEN CHAND: I am say-
ing about non-chastity being glorified.
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AN Hon. MEMBER : Who did it ?

Sur! KISHEN CHAND: Because
some lady Member tried to show that
our revered mothers were unchaste
and they had illegitimate children.

(Interruptions.)

Another champion of unchastity.

Surt V. K. DHAGE: What Mr.
Kishen Chand is saying is that mar-
riage is legalised prostitution. That
is what he seems to think.

THe VICE-CHAIRMAN (Sur! P.
S. RasacorpaL Nampu): Mr. Kishen
Chand, don’t get yourself unnecessarily
involved in this controversy.

Dr. W. S. BARLINGAY: Sir, he -

says that there are people in this
House who are champions of unchas-
tity. 1 protest against that.

Suri KISHEN CHAND: A lady .

Member made that speech and he
can read that speech if he likes.

Tue VICE-CHAIRMAN (Surr P.
S. RajagoraL NAIDU): She is not here
to defend herself.

Sur1 KISHEN CHAND: The words

are in black and white; the speeches !
are taken down verbatim and they

can be scen.

As 1 pointed out, Sir, the whole idea
of adoption according to this Bill is
wrong, and when you were speaking
as a Member, you pointed out that in
clause 4 therc was an anomaly—if a

fication for permitting adoption—and
there are so many other anomalies.
There are many anomalies in the Bill
which require removal, and they have
been pointed out by hon. Members.
I do not like to repeat them, but 1

will come to one other point which |
any hon, !

has not been stressed by
Member so far, and that is
clause 18.

about

In clause 18, the first sub-clause

says: “Subject to the provisions of |

this section, a Hindu wife, whether
married before or after the commence-
ment of this Act, shall be entitled to
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be maintained by her husband during

' her life time”. That means that even

if the wife is living with her husband,
she can claim maintenance living side
by side with her husband. In foreign
countries there is an idea that a
woman performs certain duties in
looking after the household, and
because she is doing work she 1s enti-
tled to a portion of the salary of her
husband. You know the case of She-
Hey who was getting £ 1,500 as
his income, and out of that £ 500 was
given to his wife, £500 was kept by
himself and £500 was utillised for the
expenses of their family. My argu-
ment is strengthened by the Report
of the Select Committee. The Report
of the Select Committee says that the
words “may claim maintenance from
her husband only if and while she
lives with him” have been omtted.
That means she can claim mainten-
ance while she lives with him and
she can also claim maintenance when
she does not live with him. For the
conditions when she can claim main-
tenance while not living with her hus-
band, there is sub-clause (2). Under
sub-clause (1) every woman will be
entitled to claim maintenance while
she is living with her husband. I would
like Mr. Sapru, when he speaks,
because he was the Chairman of the
Select Committee, to try to clarify
this point in the light of the Report

. of the Select Committee, where it has

been very clearly stated that she can
certainly claim maintenance when she

i 18 living with her husband. This will

create a great deal of complication

- T - ..~ especially in our society. It will mean
son’s son is surviving there is no justi- ! p y y

that every wife can go to a court of

: law and say that the busband is not

giving her a fair proportion out of his
income . . . .

Tueg VICE-CHAIRMAN (Surt P.
S. Rasagorar Naipu): It 1s a statu-
tory duty cast upon the husband to
maintain his wife.

SHrI KISHEN CHAND: 1 have

| requested you to read the Report of

the Select Committee on page 3. 1 will
read out once again. The words “may
claim maintenance from her husband
only if and while she lives with him”
have been omitted as unnecessary.
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That means that the idea behind this
1s that she can claim ., maintenance
from her husband while she lives with
him. In 99 per cent of the cases. wives
live with their husbands, and while
they are so living it will lead to a
great deal of complication.

Sari P. N. SAPRU: This clause
must be read with the other sub-
clauses and the preceding clause.

Suri KISHEN CHAND: Claiming
maintenance while she lives with her
husband is one thing, and claiming
maintenance while she does not live
with her husband is another thing.
There are certain conditions under
which while she does not live with
her husband, she cin claim mainten-
ance if he has treated her with cruelty.
if he is guilty, or some such thing.
Under sub-clause (2) she can claim
maintenance in spite of not living with
him, but under sub-clause (1) she can
always claim when she is living with
him. The underlying idea is that she
is performing a duty to the family, she
is serving the family by cooking food,
bringing up children, looking after the
houschold, and as a reward—in the
British law it is an accepted fact—
the wife can claim maintenance even
while living with her husband.

Surit H. C. DASAPPA: The hon.
Member knows that when the wife
lives with her husband she generally
empties the husband’s pocket.

Surl KISHEN CHAND: We have
got to go by the Report of the Select
Committee and the wording of the
Bill. It is not a question as to what
happens in actual life, but whether
the husband gives her maintenance
or does not give is a separate matter.
The quantum of maintenance has been
left to the law courts. I submit, Sir,
that it will lead to a great deal of
litigation. In many countries the idea
is that up to one-fourth of the income
of the husband may be considered to
be the proper maintenance for a wife.
I would have suggested that subject
to an appeal to the law court there
shoul! have been a maximum limit
fixed, a maximum of one-fourth of the
income of the husband as the quan-
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tum of maintenance for the wife.
without having such a provision you
are making the matter very complicat-
ed and various Judges may take
various views. What portion of a
husband’s salary should be consider-
ed a proper and fit maintenance for
the wife? If there is a limit
fixed . . ...

Surt P. N. SAPRU: If you will
read clause 23, you will find the prin-
ciples which should guide us in fix-
ing the maintenance. Those principles
merely enunciate the law as laid down
by the Privy Council and various
High Courts.

Sur1 KISHEN CHAND: T agrce
with the hon. learned Member who
says that it has laid down certain
principles. T was submitting that when
these principles are being interpret-
ed, there will be various interpreta-
tions and it is possible that onc court
may hold that half the income of the
husband is a reasonable maintenance
for the wife and another court may
hold otherwise. This clause 23  will
apply to cases where the husband is
dead in a majority of cases and the
widow is claiming maintenance from
the property.

Surr H. C. DASAPPA:
Not necessarily.

Sur1 KISHEN CHAND: T submit,
Sir, that in my humble opinion,
instead of putting it so vague, if some
sort of a limit was fixed, if some per-
centage of the husband’s incomz was
given as the maximum limit, it would
have simplified matters because, in
casc of difference of opinion, the
husband could have said, “I am pre-
pared to give the maximum”, and if
he is prepared to give the maximum.
there will be no question of referring
to a law court the dispute whether it
is a fair maintenance or not.

No, no.

Sir. as 1 said. most of the clauses
of this Bill are rather controversial
and T would once more suggest that
this Bill be circulated for eliciting
public opinion.

Suri B. B. SHARMA: Sir, 1 want
10 put in certain ideas which have not
been put in by various friends hcre,



903 Hindu Adoptions and
(Shri B. B. Sharma.]
but who have simply pointed out the
defects in the Bill. Before I do that,
I want to pay my compliments to the
Minister for Legal Affairs in words
which, though not mine, have been
adopted a little, just as my friend,
Dr. Barlingay paid his compliments:

T A e Fafafa U s
fasfar:  eqemt:;, fawas wmoaga;
ZTFY ‘areEF’ TfT a9 ARl

T F 3 fa, Gra, w3 afgar !

Dr. SHrRiMaT  SEETA  PARMA-
NAND: Is that a compliment, Sir ?

Surr B. B. SHARMA: When the
law of Smwiti has been given the
go by ‘

Dr. W. S. BARLINGAY: Are we
criticising the hon. Minister or what?

SHrRr B. B. SHARMA: No, no. [
am hailing him.

Dr. W. S. BARLINGAY: g firg
FA AfgAT |
AN Hon. MEMBER: Not he.

SHr1 B. B. SHARMA: I must say
that this Bill is neither the old law
of adoption adapted to the present
circumstances, nor is it a new law
altogether of the modern times—the
so-called civil law. It has been in a
way given to us in accordance with
the other principles laid down in other
laws of marriage, succession and
others. And it is only the last of those
laws. In this, the very purpose of
adoption has been altogether neglect-
ed. 1 do not know why people adopt.
In the old Hindu law. the purpose of
adoption was the spiritual good of the
father, for getting some virtue by hav-
ing a male issue. Putra. as the lady
Member, Shrimati Yashoda Reddy,
has pointed out, means he who
redeems his father from the hell.
QA AIF:; AR, AEAa: @ T
Therefore, the purpose of adoption
was clearly religious, and no other
principle for adoption was given in
Hindu law excepting this. Temporary
reasons there were none for adop-
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tion. Now, that principle has been
given a go-by. Now, we are trying to
choose any person—male or female
—to come to our family only to satis-
fy our personal whims. I have no
objection to that whether it be a male
or a female who is adopted under the
present conditions. But the Bill as it
stands is, to my mind, very defective
in certain respects.

I find in clause 9 that the mother
has also been given the option of giv-
ing a child in adoption only under
the condition that her husband is dead
or when he ceases to be a Hindu. In
these cases, the mother also can give
a child in adoption. Now. the mother
has also been given the power to
remarry, If she wants that she should
get rid of her previous husband’s
child, she might hand over the child
to somebody else and be free to
remarry. This is something peculiar
under the circumstances as we are
finding it today.

Then I come to clause 10 about
persons who may be adopted and the
scope is limited to a particular class
or set of persons called Hindus only.
As my friend, Shri Tamta, pointed
out, if we are to choose a person to
come to our house only as we please—
particularly one whom we love—why
not give those persons a large scope
of adopting any person whether he
is a Muslim, a Hindu, a Christian or
anybody? Why do you limit it to a
particular class of persons called
Hindus? There is no religious basis
attached to the principle of adoption.
Let us go and be free and adopt any
persons whom we catch a fancy for.

One thing, Sir, about clausc 11.
Condition (vi) says that “the child to
be adopted must be actually given
and taken in adoption by the parents
or guardian concerned or under their
authority with intent to transfer the
child from the family of its birth to
the family of its adoption.” Now, how
is this transfer to take place? It is
not made clear here. It is not a pro-
perty which can be transferred by a
deed. If we are not going to move
them about like chattel, certainly
there must be some religious cere-
mony attached to the transfer.
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Dr. W. S. BARLINGAY: Even
under the present Hindu law, datta
homam 1is not necessary.

SHr1 B. B. SHARMA: That is what
I am saying. Now, you are not incor-
porating the law as it stands today.
You are making a secular law, and
in that secular law there is no reli-
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gious ceremony at all. So, how are |

you going to effect the transfer of
the child? Under the Hindu law of
the Smriti type there is only giving
and taking. Here there is no religious
ceremony for transferring the child.

~ Dr. W. S. BARLINGAY: Giving
is giving.

SHr1 B. B. SHARMA: Giving is
giving and taking is taking, but it is
not a religious ceremony that we are
going to have. Here you are doing
away with it altogether, There should
be a religious ceremony performed at
the time of adoption. Are you going
to incorporate that here? If you are
not, then, what is the sanctity of this
giving and taking?

THE VICE-CHAIRMAN (SHr! P.
S. RaracoraL Naipu): Under the
existing law, it is only so far as the
dwijas are concerned that datta
homam is essential. In the case of
non-dwijas, it is not essential. Now,
under this Bill they are doing away
with this datta homam as being whol-
ly unnecessary.

SHrr B. B. SHARMA : Darta hom-
am is only part of the ceremony. That
is not the whole of it. You can do
away with datta homam if you like,
but there must be some particular
religious way of performing it.

Dr. W. S. BARLINGAY: There
is no particular way.

SHr1 P. N. SAPRU: It is only giv-
ing and taking. There is no particular
way.

SHRI B. B. SHARMA: A man

simply goes and hands over his child.
Is that the way ?

THE VICE-CHAIRMAN (Shri P. | unconstitutional if

S. Rajagorar, Nampu):  That is the

existing law.

/
f
“
r
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Sugri B. B. SHARMA: Anyway. 1
feave it at that.

There is another point.
clause 13 which says :—

“Subject to any agreement to the
contrary, an adoption does not
deprive father or mother of the
power to dispose of his or her pro-
perty by transfer inter vivos or by
will.”

Now, the question is this: If he is
authorised to transfer his property
after having taken a child in adoption,
it only means that the boy loses all
his rights in his  ancestral property
and he also loses all his rights in the
property of the adoptive father. What
may happen is that after some years
the adoptive father may get angry
with his adopted son and will away
his propetry to somebody else.

Sur1 P. N. SAPRU: That is the law
as laid down in the Hindu Succession
Act. Every coparcenery has a notional
share in the property and he can dis-
pose of that sharc as he likes. That
1s what is contained there.

SHrr B. B. SHARMA: Does the
adopted son get this notional right in
the property of the adoptive father
at the time of adoptions? You do not
give the time factor here. That is
what 1 am contending. Has the adopt-
ed son a vested interest in the proper-
ty of his adoptive father from the
time of his adoption ? Can he inherit
a share or can he claim partition from
his adoptive father after adoption?
You cannot do that.

Surr P. N. SAPRU: His right 1s
subject to the safeguard “subject to
any agreement to the contrary”.

Surr B. B. SHARMA: Agreement
with whom?

Here is

Dr. W. S. BARLINGAY: Any-
thing else would be unconstitutional.

Sur1 B. B. SHARMA: How? Do
you mean to say that it would be

Dr. W. S. BARLINGAY: Every-
body is entitled to his property.
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Surt B. B. SHARMA: Everybody -

is entitled to his own property but he
has taken the responsibility of adopt-
ing the son. With whom would the
agreement be? The adopted son would
be a minor and cannot be a party to
any agreement. The natural father
cannot be a party to an agreement,
because he has no concern or interest
after giving away his son in adoption.
He is not interested in the propetry
of the adopted son and, thereforc, he
cannot be a party. The clause says:
“Subject to any agreement to the con-
trary”. Agreement with whom? The
adopted son being a minor cannot be
a party to any agreement. The father
who gives that son away in adoption
cannot be a party, he has no intcrest
in that property, and any agreement
by him would have no value. There
must be two parties to an agreement
or contract. That is my problem.

Dr. W. S. BARLINGAY: Between
the giver and the taker.

Sar1 B. B. SHARMA: Then, he
must have some consideration for giv-
ing, and what consideration does he
get? In clause 17 you have provided:

“No perspn shall receive or agree
to receive any payment or other
reward in consideration of the
adoption of any person, and no per-
son shall make or give or agree to
make or give to any other person
any payment or reward the receipt
of which is prohibited by this sec-
tion.”

‘This is what you say in clause 17.
This is a penal clause. Now, if this
clause is there, how can that father
who gives his son in adoption, enter
into any agreement to the contrary ?
He cannot. If he cannot. and if the
boy is a minor and he cannot enter
into any agreement, then with whom
you are contemplating that agree-
ment? The only persons who can enter
‘into any agreement are the natural
father and the adoptive father, and
the natural father cannot be a party
to anv agreement by which he can
be said to have taken some considera-
“tion for giving his boy away in adop-

tion, because otherwise he may have '
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to go to prison or get fined. The boy,
being a minor, cannot be a party to
any agreement, and the adoptive
father is left free to dispose of his
property in any way he pleases. This
is the position in which an adopted
son would find himself after this Bill
1s passed..

(Time bell rings.)

One thing more and I have done,.
Aboqt_ maintenance. there are certain
conditions. A wife is entitled to main-
fcnance during her life-time: that is
thf: custom under the law. A Hindu
wife here is allowed to claim main-
tenance as well as to live separately

from  her husband  under
2 pM. certain conditions. With two

conditions I would agree. I
mean sub-clause (2) (2) which says:

~ “4f he is guilty of desertion, that
1s to say, of abandoning her with-
out reasonable cause and without
her consent or against her v ish”
ctc.

and sub-clause (2) (e), which says :

“if he keeps a concubine in the
same house in which his wiie is
living” etc.

Excepting these two conditions, I have
very strong objections to sub-clauses
(2) (b), (c), (d) and (g). Sub-clause
(2) (b) says:

“if he has treated her with such
cruelty as to cause a reasonable
apprehension in her mind that it
will be harmful or injurious to live
with her husband”.

This is a very vague clause. Any
excuse can be put forth to claim
maintenance as well as the right to live
separately. The most obnoxious is sub-
clause (2) (c), which says: “if he is
suffering from a virulent form of lep-
rosy”. Poor fellow, himself a victim
of a very fell disease. now he is to
suffer not only that and his wife will
not look after him in this dire dis-
tress but will leave him in the lurch
and go away and live separately and
claim over and above all that . . .
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Tue VICE-CHAIRMAN (Surr P.
S. RasagorpaL Naipu): That is the
existing law.

Surr B. B. SHARMA : We are
reforming the law and not deforming
it.

Tug VICE-CHAIRMAN (SHri P.
S. RajacoraL NAIDU): Your time is
over.

SHrt B. B. SHARMA: Then sub-
clause (2) (d) says: “if he has any
other wife living . . . .

Tue VICE-CHAIRMAN (SHr1 P.
S. RajacoraL Naipu): That is also
in the existing law.

SHrr B. B. SHARMA: The exist-
ing law has to be modified and that
is what Mr. Pataskar is doing.

THe MINISTER ror LEGAL
AFFAIRS (Sarr H. V. PaTaskar): 1
am not scrapping the existing law.

Surr B. B. SHARMA: But you are
reforming it. I want you to reform
it.

THE VICE-CHAIRMAN (SHr! P.
S. RajagorAL, NaIDu): Mr. Dhage.

Sur1 V. K. DHAGE: Mr. Vice-
Chairman, Sir, 1 agree with some of
the speakers here in paying compli-
ments ~to the hon. Minister for Legal
Affairs for having brought forward
this law of adoption. Two distinct
things have been done in this law and
they are, one, the women have been
given the right to adopt and also the
right to consent or to withhold con-
sent when the husband is adopting a
son. Second, a daughter also can be

adopted if so desired. 1 welcome the |

provisions that are made in this Bill
with regard to these.

Now in the Bill, as has been fram-
ed it has been provided that an
unmarried lady can also adopt a child
to herself. 1T welcome this provision
and according to the Bill an unmarri-
ed male also can adopt a child to him-
self. Now, there is no provision i this
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Bill to prevent two persons coming to
an agreement or an understanding,
not married to each other, to have
a child or two and the Bill does not
prevent that such a child be adopted
by either of them. I think the read-
ing that I am giving to this clause is
not incorrect. I am not opposing this
position if it were to happen—Ilet me
make it very clear—if under the law
the position can arise that if two peo-
ple, a male and a female, conie to
an agreement to have children with-
out entering into a contract of mar-
riage and afterwards each one of them
adopts a child to himself or herself.
Such a thing is not prevented undcr
these provisions of the law. As I am
connected with some of the institu-
tions in Hyderabad, namely, foundl-
ing homes etc. I think such a measure
is a healthy one. It will not prevent
a foundling from being adopted by
the real mother of that child. Much
of the social evil in this regard will
probably be mitigated.

Another point that I wish to est-
ablish is this that under the present
scientific surroundings it is possible to
adopt certain measures. Before 1
come to that, I would like to explain
as to what has been exactly the basis
of adoption in the Hindu law.
According to the Hindu Shastras
every dwija takes an oath at the time
of his upanayanam or the sacred
thread ceremony in which he vows to
discharge threc debts, three rins as
they are called, and one of the debts
is, as he has been given birth to, he
shall also give birth to others. It is in
discharge of this debt that a marriage
ceremony has to be performed so that
he might be able to discharge that
debt to the society. It is possible that
people are not capable of discharging
their debts in spite of the fact that
they might have married.

May I know how much time I have
got? I cannot speak very fast. 1 wish
to know the time so that I shall be
able to regulate my speech according-
ly.

Tue VICE-CHAIRMAN (Sur1 P.
S. Raragorar. Namu): You have
still ten more minutes.
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surr V. K. DHAGE: It is in order
to discharge this debt that the mar-
riage ceremony has to be performed.
Tt is one of the samskars in the life
of a person according to _Hindu
Shastras. Having been married, he
may still not be able to discharge that

debt.

Then how to do it? It was recog-
nised in the olden days that a per-
son not having a child may not have
a child because he or she may be
sterile. One of the two parties to the
marriage may be sterile. The diffi-
culty was overcome by the adoption
of the law called the mivog. Now the
Shastras permitted a person not hav-
ing a child to enter into an arrange-
ment with another person and agree
that the child born of such an arrange-
ment will be adopted by one of the
two parties. I don’t want to go into
the details of the Shastras but this
was permissible and that is how many
of the great rishis also_have been
born. Let me not go into that con-
troversy as was raised here on the
floor of this House. But there was one
thing and that was the basis. 1t was
that the child should have some ele-
ment of the blood of the two parties
to the marriage who did not lhave a
child. Therefore, when the system of
niyog went out of vogue and the
system of adoption came into exis-
tence, it was laid down that a per-
son from the family of the same
gotra or branch, to show that he has
the same blood of the same family,
is adopted. Now, here we are doing
away with these conceptions. But
suppose the husband is a willing party
when there are no children and when
the husband is sterile now we are able
to determine scientifically whether a
person is a sterile or not and these
tests can be easily done and he per-
mits his wife to have an artificial
insemination as it is happening in the
Western countries and the wife is able
to conceive and a child is born, is
there anything in the present law here
against the adoption of such a child?
What I wish to say is, if this happens
and if the husband adopts that child
s0 born, is there anything to prevent
it?
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Sarr P. N. SAPRU: Any child
born during wedlock within 280 days
is presumed to be legitimate. It is not
a rebuttable presumption and evidence
of non-access cannot normally be
given 1n court,

TuE VICE-CHAIRMAN (SHr1 P.
S. Rajacorar. Nampu): That is the
presumption.

SHrr V. K. DHAGE: 1 have not
been able to follow this legal side of
the question. But so far as I under-
stand it, it only confirms what 1 have
said, that a thing like this is possible.
If it is so, then [ would like you to
make a provision for that here. It is
not at all immoral,

SHr1 P. N. SAPRU: A child born
out of artificial insemination will be
legitimate.

SHRt V. K. DHAGE: Secondly,
there is the possibility we do not rule
it out—of a married man still keeping
another woman, and the wife may be
a consenting party, because it is not
the husband who is sterile but it is
the wife who is sterile and she wants
a child in the family. She may be a
consenting party to a child being born
to the husband through another
woman. I am stating it as a very
rational proposition. The child so born
1s adopted and the wife is consenting
to such adoption. Is there anything 1n
the present law to prevent a thing
like that taking place? 1 feel, as far
as I have been able to read the law,
even an arrangement of this type is
not ruled out. If that is so, I would
like suitable provisions to be made in
that regard also so that there is the
psychological satisfaction to the par-
ties concerned that the child adopt-
ed does bear the blood of one of the
two parties to the marriage. This is
one point that I would like the House
to consider.

The third proposition—or is it the
second ? T do not know. If we have
the equality of sexes and if equal
arrangements are being made and
equal protection is given, then
in the matter of maintenance,
1 do not understand why
| the husband should not be entiti-
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ed to maintenance from the wife, if
the wife has sufficient means. In the
Hindu Marriage Act, as the House
knows, we have made a provision that
alimony shall be payable by the wife
if she has sufficient property for the
purposes of paying that alimony. If
that be the case there should also be
a similar provision in this Bill in the
matter of maintenance, that the wife
also should be made to pay main-
tenance to the husband. As we all
know, Sir, in modern times, there are
many cases—I know of many in
Hyderabad—where
unable to earn, not because he 1s not
sufficiently qualified, but because he
has not been able to get a job. But
the wife, though not so qualified,
because she is a practising doctor or
something like that. is able to have
a sufficient income. In that case it is
reasonable that the husband also
should be able to claim maintenance
from the wife.

Dr. SHriMaTi SEETA PARMA-
NAND: That is alimony coming by
the back door.

Sur1 V. K. DHAGE: But what is
wrong about it ?

Dr. SHriMaTI SEETA PARMA-
NAND: You did not want to get it
through the front door and so you are
trying to get it through the back
door.

Surr V. K. DHAGE.: Sir, these are
the main points that I wanted to raise
now. Regarding the other points,
minor ones, with regard to the parti-
cular provisions made in the Bill, |
shall speak when the proper amend-
ments come up for consideration in
the House.

SurimaTt  T. NALLAMUTHU:
RAMAMURTI: Sir, I am surprised
that a Bill, that is in consonance with
all that we have achieved by way of
reform in our Hindu law, to give the
rightful place to woman in every way,
should have met with so many cri-
ticisms in this House. This House 1
believed, and I believe it today also,
is on the progressive path and not on
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the path of retrogression. Some of my
brothers, the hon. Members, here
pointed out that to give the right of
adoption to the wife and the right of
being adopted to a daughter is a step
in the wrong direction. I ask this
House whether to suggest a custom,
that might have been there in antedi-
luvian eras, of allowing one’s own
wife to go and mix with another and
produce a child is a step forward or
a step backward, in the light of our
cultural ideals of today.

THE VICE-CHAIRMAN (SHrr P.
S. RajagopaL Nambu): Nobody has
said that.

SariMaTI T NALLAMUTHU
RAMAMURTI: But 1 thought just
now I heard Mr. Dhage suggest.

Tue VICE-CHAIRMAN (SHr1 P.
S. RajacopaL Nawu): He was only
referring to artificial insemination.

SHriMATI T, NALLAMUTHU
RAMAMURTI: No, he also quoted
some old custom. But if I have mis-
heard him, it is all the better, for then
I would know he is in agreement
with the Bill.

The other thing was about artifi-
cial insemination. What has society
come to? Are we going to produce
mechanical Rotham’s  robots, away
from affection, away from all senti-
ments that we should suggest such
processes for propagating progeny? 1,
as an Indian woman, am unable to
see eye to eye with those who make
such suggestions. Another hon. Mem-
ber said yesterday that allowing
unmarried women to adopt was incon-
sistent with the Bill that was coming
up for the suppression of immoral
traffic among women. This is really
revolting to  anyone left with any
good sense that this kind of a calu-
mny should be cast on Indian
womanhood. We are all here, Sir, in
this House as Members on equal
terms with the hon. Members our
brothers here. Is any moral sense
lacking in us? Well 1 will pass on.

It is said that:
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murti.]

“The old order changeth yield-

ing place to new

And God fulfils
many ways

Lest one good custom should cor-
rupt the world.”

There might have been old customs,
very wonderful customs too. long long
ago. Customs die hard true. But we
are all living in changing times and
we have to go along with the change.
At the same time keeping to the best
ideals that we hold dear in our cul-
tural traditions and in our Constitu-
tion, I hope we will promulgate fur-
ther laws.

It was pointed out that a wife
should not be consulted in adoption.
that it would cause confusion and dis-
cord in the family. This is clear
injustice to a woman who has been a
partner to her husband sharing his
joys and sorrows and looking afier
his comforts and welfare, who has
been a friend and very often a coun-
sellor in distress. an expert nurse in
his illness and, in fact, the guardian
of the houschold. She is the person
who has been responsible for his
wealth. who has effected economy and
accumulated property by her sclf-
sacrifice. Many a time, T have seen
a wife denying herself the comtorts
of the world that she herself provides
for her husband. In adoption, the
husband brings a stranger, a third
person, into the household. The stran-
ger will inherit property her husband
earns; he will get the right to live in
the house. share all that her husband,
through her service and sacrifice, has
accumulated. He will have the same
privileges as that of the husband and
yet, should she not be consulted in
bringing home this stranger to enjoy
al that she has been a party to cre-
ate ? Is she to be brushed aside as a
moth ? T will here quote our great
poet Tagore when he voices the
woman’s place in his play, “Chitra”.
Princess Chitra exclaims,

“l am Chitra, no Goddess to be
worshipped, nor yet the object of
common pity to be brushed aside

Himself in
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like a moth with indifference. If
you design to keep me by your side
in the paths of danger and daring,
if you allow me to share the great
dutics of our life, then you will
know my true self”.

That is the demand that is being made
in this Bill. Is woman to be ignored?
Should she not have a voice ? Where
is justice then ? ‘What is meaning of
our Constitution ?

Further, Sir, we have claimed to
have monogamy and bigamy is done
away with. If so, how can a woman
live in the same house when one of
them is neglected, nay hated? She
would naturally ask to live away,
separately, from her husband. What
harm is there if she lives separately
and claims maintenance 7 Another
gentleman said that to enact this
Bill was to drive the last nail into the
coffin of a happy Hindu family in the
shape of the Hindu Code Bill. Now,
why should a happy Hindu family be
compared to a coffin ? On the other
hand, 1 would say that this Bili on
Hindu adoption and maintenance will
bring happiness into the Hindu fami-
lies. No person would say that adop-
ting a daughter is driving a mnail
into the coffin. This is the kind of thing
that would ensure the happiness of
family and society. I hope, Sir, that
in enacting this Bill into law, our
good brothers like the hon. Shri Patas-
kar and the Chairman of the Select
Committee, Shri Sapru, would be ever
remembered and I am sure that they
will be the pride not only of women
in this country but also of their part-
ners. The world knows the services
rendered by the great father of our
Shri Sapru, Sir Tej Bahadur Sapru.
He was responsible for raising the age
of marriage and consent and to him
we are indebted for giving such a
good future to the children of this
country. The son truly inherits the
greatness of Sir Tej Bahadur Sapru
in the way in which he has guided
this Bill and I hope he will sec that
the Bill is passed into law.

THE VICE-CHAIRMAN (SHR1 P.
S. RasagopaL Naipu): Mr. Sapru,
you are not hearing the compliment
being paid to you.
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SHiIRMATI T,
RAMAMURTIL: The hon. Minister
Shri Pataskar’s name is bound to go
down to posterity as having righted
the wrong that had been perpetrated
on our sex. We are here to thank our
Constitution which has enabled us to
share in the making of laws and to
make our laws just between the sexes.
It is a law that would ensure the
happiness of all children and especial-
ly girls. It is a law as good as the
law that had been passed for the
abolition of sati and child marriage.
All these were practised in the name
of religion. There wete also stout and
strong opponents then but time has
proved that these are just measures
which have brought credit to the
authors of these legislations. Raja
Ram Mohan Roy is still remembered
as also Shri Harbilas Sarda, for the
great services rendered to our society.
In our own Legislative Assembly in
Madras, there was a stout Congress
leader who said that employment of
unmarried woman teachers was de-
trimental to the safety and security
of society. It reminded me then of
some other things. The then council-
lor challenged him—she comes from
my family—and she lives today to see
the passage of this Bill. This is going
to be a land-mark in the progress of
women. I might remind the House
that when the railways were first
introduced in Britain, they said, “Let
not the railways be introduced be-
causc the cows in the country-side
will stop yielding milk”. When the
first Government college was esta-
blished or mooted for women by the
late Sir P. S. Sivaswami Ayyar, a

gigantic fighter for the rights of
women, the same argument was
brought forward that the whole
of the Marina there would be
contaminated by  this  scourge.
So, Sir, down through history,
this sort of argument goes ~ on.

Kunti was mentioned and it was said
that she was not chaste but I would
request hon. Members who quote
from the long gone ages, to study the
conditions of those times, to study
the background of the social struc-
ture. We should have a historical per-
spective when we sit in judgment on
4—42 Rajya Sabka/56
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ages long past. Therefore, Sir, with
all the power that is in me, not only
as a Member of this House but with
all the force that is behind the woman-
hood of India—and 1 cherish my sis-
ter Shrimati Seeta Parmanand as a
stout fighter—I support this measure.
I hope that this Bill would meet with
your approval and go down in history
as a measure that is, in a sense, the
essence of all that we have passed in
this House and in keeping with all
the best ideals that we are setting
before us for the proper education
advance of womanhood in this coun-
try.

Dr. P. V. KANE (Nominated): Mr.
Vice-Chairman, [ first congratulate
Mr. Pataskar, the hon. Minister in
charge of the Bill, for having brought
forward a consolidated law on adop-
tion because, at present there are so
many systems in India and in diff-
erent ways but I cannot say the same
thing about the detailed provisions in
the Bill. I cannot congratulate him
on that score. Many clauses are left
rather vague and I shall come to that
aspect if time is allowed but first of
all, T must say something about the
argument that had been trotted out
about the rights of women and about
progress and all that. Please do not
misunderstand me. I am not against
any such thing; rather, T am against
adoption in the sense that thereby we
are doing something against what we
preach. In one breath you say that
you are going to have a socialistic
pattern of society while in another
you are extending the scope for dis-
posing of property when it should not
be disposed of. I may give an
example. Suppose a man is dying or
is dead without any heir and if the
widow adopts a stranger—he might
be a total stranger—you allow that
stranger to inherit the property and
thereby the State is deprived of pro-
perty. You should try to put obsta-
cles in the way of adoptions instead
of clearing them. That you have not
done. I am against all sorts of adop-
tions. Societies have been without the
principle of adoption for hundreds of
years. The Parsis, for instance, do not
adopt except for purposes of funeral

! rites. There is no adoption among the

§
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[Dr. P. V. Kane.]
Muhammadans and no adoption is
there among the Christians. Even in
England, from which we take much
of our law, until 1926, there were no
adoptions. They are all advanced
countries, far more advanced than we
are. These countries, for instance,
America and England, have not got
a law of this kind. In the first place,
I must make it clear that I am not
against the principle of adoption in
the sense that there should be no
extension of it but once it is allowed,
you are really taking undue liberties.
That is what I want to make clear.

Coming to the Bill, my opposi-
tion is this. You call it Hindu law of
adoption. My submission is this. The
lady Members can say, “we are go-
ing forward”. But no; the Hindu law
even Dbefore did allow a woman
absolute rights; even a widow could
sell the whole property if she was
starving or for some family neces-
sity. So, the absolute right for
women was not quite unknown.
Now you have extended it as
regards adoption of daughters by
a man and by a man having a son
also; remember that. Under the pre-
sent Bill a person having a son can
adopt a daughter. Then there was no
adoption by a woman unless she was
a widow, that is a married woman.
Even an unmarried woman is now
allowed to adopt. It will create com-
plexities but 1 am not opposed to it
because of these complexities. My
contention is this. When you call it
a Hindu law of adoption, do not
throw overboard every fundamental
principle of Hindu law. You may have
a separate law of adoption for all
sorts of people, Hindus, Muhamma-
dans, Christians, for everybody. You
have such a legislation. For instance,
you have a Special Marriage Act for
all and you have a Hindu Marriage
Act. Of course, even a Hindu can
marry under the other Act where
divorce by mutual ¢onsent can be had
but under the Hindu law you cannot
have divorce by consent. So there are
two parallel legislations as regards
marriage. Similarly, you can have a
law of adoption under which any
man can adopt anybody why a Hindu,
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he may adopt a Muhammadan or a
Christian or anybody—if you are so
minded to expand this adoption. Let
those people, who want to expand
and who show their sympathies to all
sorts of things like equality, fraternity
etc., have such a law for themselves,
but if you want to have a Hindu law
and that is our contention and many
of the Lady Members seem to have
misunderstood us let there be a sep-
arate legislation. We are not against
the kind of adoptions that you want,
but do not call it a Hindu law of
adoption. As long as you keep the
word ‘Hinduw’, as long as you keep
the joint family which you have not
had the courage to do away with, do
not interfere with the fundamental
principles and do not throw tiiem
overboard. Do not confuse the two.
One lady Member said that all this
was old. Millions of people still be-
lieve, and have believed, what is said
in the Smrities you are all educated
ladies and you have your own ideas
but why do you want to foist your
ideas on other people ? Are you legis-
lating for yourself, for the educated
people, or for the whole of India out
of whom 80 per cent are not literate.
They still believe that adoption is for
two purposes:

wTAdT Fered: qANTATALE: F_T |
frEFtFIRATREF AT T 1)

for pinda and udaka and kriya, for
offering pinda to the decesed ances-
tors. Among the Parsees also they
have the same thing but they have
no right of property but still they
have adopted sons only for those pur-
poses. Adoption with the consequence
of property is recognised only in the
Hindu system and that has been
there for the last 2,000 years. No
other system recognises that.

SHri AKBAR ALI KHAN:
Roman law recognised adoption.

Dr. P. V. KANE : But that was in
400 or 500 A.D. Now there is no
Roman law. Of course, the English
people have some Roman law but
not this. For hundreds of years there
has been no adoption except among
the Hindus and that too of a son.
Now, somebody said that a daughter

The
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could be adopted in Malabar. I do not
deny that, but are you going to have
the Malabar law for the whole of
India or are you going to apply the
law of India to Malabar also? Sup-
posing some castes in Malabar adopt
daughters——some, not all—you may do
away with it but you have kept the
customs. You have preserved customs
and usages intact and, therefore, those
people will not be affected. But why
do you bring that in a law which
never had it. I have no objection to
this custom being retained among
them but my point is this. The pur-
pose of adoption is very clear. Some-
body said it was not religious because
property was concerned. Certainly, as
they say, poor men have souls to save
but nobody gives a son in adoption
to a poor man. And that is naturai
because whatever he had by birth, it
goes away and if you send him to a
poor family he loses both ways. There-
fore, nobody gives a son in adoption
to a poor family. By performing the
rites if he can benefit they do that.
But I have seen cases where poor
men are given children for adoption
but such cases are rare; they are done
for the sake of satisfying the poor
man and his relatives. So what 1 say
is, you are throwing overboard the
fundamental principles of Hindu law
and that is what I am objecting to.
Because there is such a practice
among a small community at the other
end of India or because there have
been such customs for some 2,000
years, you cannot bring it in here.

Then the question of equality of
women was mentioned. Women have
equality of inheritance but the right
to adopt is not property. The right
to adopt is governed by different prin-
ciples altogether; it 1s governed by
the religious conscience of the people.
Vast number of people still believe
that a son is required for bliss. Those
of you who do not believe in the other
world or who do not believe in the
ministrations of the son are quite free
to adopt.without that idea in the

mind, but they do adopt. I know
even Justice Ranade who was a
Prarthana Samajist gave special

authority to his widow to adopt a
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son and they adopted. I do not want
to mention about their private matters
but ultimately they quarrelled and
went to the High Court and so on.
So, my point is although you may
profess many things, still you are a
Hindu and there is bound to be this
feeling in your subconscious minds at
least. Simply because some educated
men and women have come to this
conclusion that this is most of all a
secular matter. that does not mean
that most of the Hindus have come
to believe that. As a lawyer I may
tell you thousands of people come
for advice on this, whether they should
adopt a particular person, whether
there is any objection on the ground
that he is the sister’s son or daughter’s
son and so on and so forth. There-
fore, what was said by some of the
lady Members is not correct. That is
their view; but do not foist it on mil-
lions of people who had never before
such an idea in their minds and who
even now do not have that idea. If
these women want such a thing, then
let them have a general law of adop-
tion; for others let there be a Hindu
law of adoption, as far as possible
in conformity with what has been said
and with the judicial decisions.

Sar1 H. C. DASAPPA: How will
it help matters if there is a general
law and another law for Hindus sepa-
rately?

Dr. P. V. KANE: 1 will tell you
how it helps. If a man wants to adopt
he will do that: nobody can prevent
him if he wants to adopt, but then
the point is that that general law will
not necessarily be like this. Take for
example a joint family of two
brothers. One has a son and the other
has not. The other one can adopt a
son or a daughter and in order to
give something to the daughter he will
separate and thereby reduce the share.
The other brother is affected: do not
suppose he is not affected. 1t is a
permissive measure no doubt but per-
missive with consequences as to pro-
perty; always remember that. Under
the present law a man having a son
also can adopt a daughter. Suppose
there were two brothers and each had
a son. Both of them can adopt
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daughters or anyone
adopt a daughter.

Dr. SHrRiMATI SEETA PARMA-
NAND: What is the harm?

Dr. P. V. KANE: I am not talk-
ing about the harm. Even if you give
the whole property to the daughter,
there is no harm. My point is that the
person who had right under the Hindu
law by birth is still there. No one
can take it away and you are inter-
fering with it by adoption of a
daughter. Do not suppose that this is
so very innocuous; in practice it is
going to be an El-Dorado for the
lawyers. But I am not on that point.

of them can

I rather rejoice at the prospect of
lawyers taking advantage of the lac-
unae. I am a lawyer, but I am not
practising. At least my brother law-
yers are practising. At present Hindus
are under a particulat law. Now, these
two legislations will give a lot of
work for them. That is apart. At pre-
sent, therefore, my point is don’t
throw away fundamental principles.
If you think that adoption should be
made there is no difficulty. You are
afraid of affecting Mohammadans,
but Mohammandas are not compelled
to adopt. If you make a general law
that no marriage which is not mono-
gamous is valid, I can understand your
fear. But why don’t you bring together
this Hindu law of adoption as a
whole and another general law of
adoption on the modern lines, the
English law of 1926?  Then, there
will be no such opposition, as T am
bound to say there will be if it is
not so. I find people, Congressmen,
are speaking against this measure.
Being bound by loyalty to their party
they will vote, but they have already
expressed—I have not been present
to hear all the speeches—that they
are not very much satisfied. They are
not very happy about it, although the
lady Members are happy about it.

Dr. SHRiMATI SEETA PARMA-
NAND: Some male Members also.
Let not that impression be there, that
there are no male Members who like
this legislation.

[ RAJYA SABHA |

[
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Dr. P. V. KANE: I don’t say that
Congress Members are opposed. 1hen,.
I come to some details.

The Manjukha says:
FUFA QAT wafy 7 &ff

Surt H. V. PATASKAR: What
does Dattaka Mimamsa say?

Dr. H. V. KANE: Dartaka Mima-
msa has not been followed. Dattaka
Mimamsa says so many things. You
show me any instance where courts
have allowed the adoption of a
daughter . .

Dr. SerimaTi SEETA PARMA-
NAND: Heads I win, tails you lose.

Dr. P. V. KANE: According to
the Dattaka Mimamsa only a
brother’s son can be adopted. Privy
Council and courts say it is recom-
mendatory. They have said that they
have simply given an order. The
brother’s son, the brother’s grandsom
must be adopted is merely recommen-
datory. Dattaka Mimamsa says no
man can adopt an only son.

Sur1 H. V. PATASKAR: What do
you say about a daughter being adopt-
ed?

Dr. P. V. KANE: They say there
are examples in the Ramayana. In
the Ramayana Dasarath gave in adop-
tion his daughter to Lomapada.

Surt H. V. PATASKAR: There 1s
no authority.

Dr. P. V. KANE: Ramayana is
not an authority. Dattaka Mimamsa
is authority Many of these counclu-
sions have not been found in the
decisions of the Privy Council. You
should follow the judicial decisions
also for the last two hundred years,
judicial decisions given by the highest
tribunal, by the High Courts, and so
on. Has there been a single case which
does not come from the extreme
south of India in which a daughter’s
adoption has been upheld? No case.
T challenge anybody to show any
case.
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The other converse case is a girl
adopting a ‘'male. What authority 1s
there ? T do not use the word ‘spin-
ster’. They say there is some stigma
attached to it. Yoy say ‘unmarried
woman’. Ultimately, the two things
.come to the same thing. There is
nothing lost in using a good word. My
point is this. Suppose you have an
unmarried woman and she adopts.
Then she marries. What would be the
result? The result would be, he would
succeed to her property, if any. The
son she gets from the husband would
succeed to the whole property of her
husband. This man is only a stepson.
Why do you want to go out of your
ways? A widow has been given the
power to adopt. A wife has been
given the power to adopt with the
.gonsent of the husband. However, that
is your lookout. All the ladies who
want this power will reap the fruit
of it ten or twenty years hence. My
point is this. As I said, if you say it
is a secular idea, why not give it to
all and sundry. everybody? No ans-
wer to that.

Dr. SHriMaTl  SEETA PARMA-
NAND: There is answer.

Dr. P. V. KANE: You are only
troubling the Hindus. You are afraid
of affecting others.

Sur1 H. V. PATASKAR: What 1s
the trouble ?

Dr. P. V. KANE: There is no
trouble. Therefore, why dor’t you do
it ? Why go after the Hindus in every
case ? You are creating laws which
apply only to Hindus. They do not
apply to Mohammedans. There should
be no discrimination anywhere under
your law. You will find in the Dir-
ective Principles also it is said. in
article 44, that it should be the
endeavour of the State to have a uni-
from civil code. You are not doing it
after ten years. That is my complaint.
Why do you always run after the
Hindus because they are tame people,
-do not rebel or anything like that?

Then, Sir, I should like to refer to
some of the lacunae. Look at clause
13 You say: “Subject to any agree-
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ment to the contrary . ..” That ..
very vague. Agreement by whom?

Then in clause 10 you have said that
the man to be adopted must not be
more than fifteen. He cannot enter into
a contract. Therefore, there must be
some specification. You can say “un-
less there is a custom”, only by
custom”, you can adopt a marricd
man. And in the next condition it is
said he or she has not completed the
age of fifteen years. Therefore. who
will make the contract ? There is no
contract. The poor fellow who is
taken in adoption has nothing. Sup-
posing the guardian is allowed to give
in adoption and the poor fellow some-
how or other does not look into the
matter, as often happens, this poor
man will be sent from pillar to post.
So, there must be something more
specific. It is for the hon. Minister
to find out. I would suggest; subject
to any agreement to the contrary,
between the adoptive person and the
person adopted if major or the guar-
dian or by the court’. In some cases.
there may be a grown up person. if
there is a custom, because that you
have allowed. Custom has been pre-
served. Therefore, you may say agree-
ment between person adopting and the
person adopted if a major or the
guardian or by the court. The court
may compel an agreement of that
kind. So, something of that kind will
have to be put in. Otherwise, the
adoptive father’s powers are unre-
strained. Otherwise, he may adopt to-
day a person and then a number of
years after he may sell the whole pro-
perty. The poor fellow will lose his
interest in the original family and gets
nothing in the new family. He is the
guest of two houses and goes with
nothing. That is one thing which
struck me.

Then, again, you will find . . .
THE VICE-CHAIRMAN (SHr1 P.

S. RajagorAL Nampu): Dr. Kane,
please hurry up with your points.

Dr. P. V. KANE: I will take five
minutes more. Otherwise, I shall sit
down. The main points I have put
in, but there are some lacunae. If
you look at the clause dealing with
other conditions for a valid adoption,
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that clause is very halting. I do not

think it has been very carefully draft-

ed. You will find :—

“(i) if the adoption is of a son,
the adoptive father or mother by
whom the adoption is made must
not have a Hindu son . . .

Suppose he has a deceased son’s or
son’s son’s son, then he can still adopt.
That is against the Hindu law. Under
Hindu law, the son, grandson and
great grandson are in the same posi-
tion. Not only so, the great grand-
son, according to Manu, is supposed
to be—if I may quote the verse : —

AT HFISTANT  NATATARAT |
7y oreg qEw gty freean

far greater than even the putra. My
point is this. Suppose a father has
lost his son, but there is a son’s son,
or a son’s son’s son. Under the pre-
sent law, there is no adoption. So, I
would suggest adding a Hindu son
or son’s son or son’s son’s son. That
must be there. That is my objection.
Whether you will accept it or not, is
another thing. Again, there is number
(ii) : “if the adoption is of a daughter,
the adoptive father or mother by
whom the adoption is made must not
have any Hindu daughter living at
the time of adoption.” If he has
already a daughter, he cannot adopt.
If he has a son’s son or a grandson,
he can adopt a daughter. Now, 1
should say that it is fundamentally
opposed to the Hindu idea. I would
suggest that this should be dropped
altogether.

Then, there are other similar points.
What about after-born sons ? Under
the present Bill there is no provision
for that. Suppose a man adopts today
and some years after he gets a son by
his wife.

gffray W wRE SoEd

FEANTTHARN &g
The adopted son gets his share
always and then the son by the

wife born afterwards. The point is
that the adopted son would be get-
ting an equal share. That point should
be made clear.

[ RAJYA SABHA ]
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Then some hon. Members said that
we were progressing. Sati was abolish-
ed. Do not suppose that these were
recognised under the Hindu law in
the sense in which you recognise
adoption of a daughter. Sati was look-
ed down upon, In the Shruti it is said
that no man should die before his.
appointed hour comes. Exceptions are
allowed as in the case of sati. If there
were small children sati was regarded
as a sin, and the lady Members
have forgotten that sati was most
rampant in those regions where wo-
men got a share of their husbands”
property even in a joint family after
their husband’s death—in Calcutta and
Bengal. You just look into the old
times, about 1829, and you will find
that out of all the satis in the whole
of India more than half were in Cal-
cutta and Bengal because in Bengal
a widow succeeds in a joint family
to share of her husband. That is not
allowed here, in the other parts.
Talking only of sati does not mean
anything. Similarly, Manu says that if
a girl is not married even after she
attains majority, she should wait three
years and then choose her own hus-
band. That would mean no compul-
sory child marriage. A girl may marry
at any time. She can choose her own
husband. People somehow or other
forget these things.

Then there is another point that
I would like to point out about main-
tenance. I find very loose words have
been used everywhere. But I would
draw particular attention to two places
and they will have to be corrected.
At page 9 there are clause 21(vii)
and (ix). Clause 21 (vii) says “any
widow of his son or of a son of his
predeceased son, so long as she does
not re-marry”. But suppose she is
unchaste, then what happens ? Still
she has to be a dependant. That is
the point. Therefore, you must add
something there.

Sart H. C. DASAPPA: That was
considered and given up.
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Dr. P. V. KANE: I do not know
about that. What 1 say is a greater
reason why you should look into
it. Suppose there is widow of a son,
wayward. Suppose she has no means.
She can file a suit against her father-
in-law. Then look at (ix)—‘“his or her
illegitimate daughter, so long as she
remains unmarried”. She may remain
so till her lifetime and may lead a
loose life and she has to be support-
ed. T would suggest that ‘unless she
is chaste and lives with the family’
should be added. If she chooses to live
separately, then let her support her-
self.

Hindu Adoptions and

Sir, I do not want to take more
time of the House. This is a very
great piece of legislation which will
affect the Hindu society. It is a Hindu
law coming on the anvil after four-
teen years and it must be carcfully
considered.

Suer1 H. N. KUNZRU (Uttar Pra-
desh): Mr. Deputy Chairman, I should
like to deal only with two or three
points that arise out of the Bill be-
fore us. The first question is that of
principle. I am personally mnot in
favour of adoption at all. But we
know that the right of adopting sons
has been enjoyed by men belonging
to the Hindu community for a very
long time, and it is not practicable
to deprive them of this right. If,
therefore, we have to concede the
right of adoption, I think the next
best course would be to allow adop-
tion only in those cases where a man
has no child of his own. But here
again we are met by the difficulty
that the Hindus enjoy the prescrip-
tive right of adopting a son. Now,
this Bill goes a little further and
allows them to adopt daughters also.
If the man had no children, if he was
childless, I could understand his being
allowed to adopt a daughter, T should
have no objection to it, but to allow
the extension of the present right of
adoption when a man has children of
his own, passes my understanding; and
I am, therefore, not in favour of the
extension of the existing right of
adoption so as to enable a man who
has a son to adopt a daughter. Un-
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less you discard the entire theory of
adoption you cannot take the step
proposed in the Bill, but even on other
grounds I am against the principle
on which the Bill proceeds. If we are
going to base adoption not on any
principle but on the general desire
of a few men to have, say, a daughter
when they have only sons, then ¥
can suggest difficult cases in which it
3 .M would be hard to refuse per-
" mission to a man who has a
son to adopt another son.
Suppose, Sir, a man has a son who is
underdeveloped, mentally underdeve-
loped and at the same time, or apart
from being underdeveloped. does not
keep good health—he is mentally
underdeveloped. I need not specify
what mental underdevelopment means,
there are various forms of mental
underdevelopment. Apart from this,
a boy may not be keeping good health
and there may be genuine fear that
he may die in a few years. If we are
going to extend the right of adoption.
is there any reason at all why we
should not allow such a person who
has a son already to adopt another
son ? I can see no answer to it at all.
T have no doubt that the Minister for
Legal Affairs will say that what has
been proposed in the Bill is quite
right and that the extension of the
measure to the adoption of a boy
where a boy is already living will
not be desirable. He has the power
to say so. But he cannot satisfy any-
body by such a reply. Take another
case, to which attention was drawn
by Shri Naidu. A man has lost
his son. But he has a grandson living.
Is he going to be allowed to adopt a
son and if so, on what ground ? The
religious ground does not exist in
these cases because the grandson is as
capable of looking after the soul of
his grand father as a son is for look-
ing after the soul of his father
I should like to have a clear
reply to that question. At present, a
person with a grandson living cannot
adopt a son. But can such a man
under this Bill have the right of adop-
ting a son ? If so, it is very undesir-
able. We all know that unfortunately
in our society and perhaps in all
societies, there is never a complete
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identity of views between the parents
and between the daughter-in-law and
her mother-in-law, and father-in-law,
Now, it is quite possible that a man
who is displeased with his daughter-
in-law may, either in order to deprive
his grandson of his share or to reduce
his share, adopt a son or adopt a
daughter.

Dr. SurimaTt SEETA PARMA-
NAND: That cannot happen.

SHrt H. N. KUNZRU: If he has
a son, he can adopt a daughter. Why
not ?

Dr. SHrIMATI SEETA PARMA-
NAND: Yes, but on this account, the
share will not be taken away because
now both father and mother can will
away as far as their own property is
concerned, because even after the
death of the father

SHr1I H. N. KUNZRU: My hon.
friend has not understood the matter
at all.

Dr. SnriMaTi SEETA PARMA-
NAND: I will explain it when 1
speak,

SHri H. N. KUNZRU: You will
no doubt explain it. But I should like
to hear the explanation of the hon.
Minister for Legal Affairs. It is quite
clear that, if a man has a grandson
living, the whole of the property will
be inherited by him. If, however, he
is allowed to adopt either a son or
a daughter, then obviously the grand-
son’s share will be affected.

Dr. SuriMaTI SEETA PARMA-
NAND: Not by the daughter.

Surt H. N. KUNZRU: Well, in
the case of his earned property, it will
be.

Dr. SHriMaTt SEETA PARMA-
NAND: That he could will away.

SHri H. N. KUNZRU: The
daughter has, under the Hindu Succes-
sion Act, an equal right with her
brother to inherit to her father. I
think, therefore, that the extension of
the right of adoption to such a case
also would be undesirable and it does

- Hindu Adoptions and
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! not matter whether the person adop-
ted is of the male sex or of the female
sex, as I have already pointed out.
Again, if wé are going to let a per-
son who has a son adopt a daughter,
why should not a man who has a
daughter adopt another daughter if
he likes to do so ? 1 mean, this argu-
ment would apply even to the case
of a man who has a boy and who
wants to adopt another boy. His own
boy is not very clever. He himself
is a very able man. He would like 10
have a clever son. But unfortunately,
the son that he has is rather far from
being clever. He sees a boy in his
own community who is after his own
heart and he wants to adopt him. On
what logical ground can you refuse
the gratification of his desire ? 1 can
see no logical reason for not allow-
ing such a man to have another son
or not allowing a man who has a
daughter to adopt another daughter.
The daughter may also be mentally
underdeveloped or may be sickly. The
astrologer in whom Hindus bclieve
may have told the father of the girl
that she will not live long. What is
unreasonable, therefore, in his desire
to adopt another girl ? Most people
will say that he should adopt a boy
in that case. But since you are allow-
ing abnormal people to have an op-
portunity of gratifying their desires,
why not cover this case also ? (Inter-

ruption). Normally people do not,
when they have a  boy, adopt a
daughter. I mean, you can take a

plebiscite in the Hindu community
and the reply to it will show whether
this is normal or abnormal. I am not
against the adoption of a daughter at
all in  principle. If a man who is
childless wants to adopt a daughter
rather than a son, I shall place no
obstacle in his way.

Surr H. C. DASAPPA: That is
just what it does.

Suri H. N. KUNZRU: This does
not merely do that My hon. friend
knows that very well. But since he
sits on that side, I think it is his duty
to say something in defence of the
Government.
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. Now, there are just one or two
things to which T should like to draw
the attention of the House. A man
who adopts a child must get the con-
sent of his wife or if he has more than
one wife, of all of them, unless any
one of the wives is of unsound mind
or is a minor. Now, if you say that,
as a woman, whether a minor or a
major, will be affected by an adop-
tion, her consent also should be taken,
you will be met with the reply that
under the Contract Act, the consent
of a minor is of no value whatsoever.
Similarly, the refusal of a minor to
permit a certain thing to be done is
legally of no value. Now, what are
we to do in this case? Suppose the
wife of a man-—shall 1 say is seven-
teen years. She will cease to be a
minor when she is eighteen. But if her
husband insists on an immediate adop-
tion, and wants to adopt either a boy
or a girl. her desires will have no
weight with him. I mean they will be
of no legal consequence. He can dis-
regard her wishes.

Dr. SariMaTt SEETA PARMA-
NAND: She can refuse to give con-
sent.

Sarr H. N. KUNZRU: My hon.
friend again does not understand the
matter.

Dr. SuriMaTI SEETA PARMA-
NAND: I would like the hon. Member
not to speak in these disrespectful
terms.

Surt H. N. KUNZRU: I am trying
to point out to the lady Member who
has interrupted me gratuitously too
many times that she is doing it under
a complete misapprehension. It is the
duty of every one of us to make a
relevant remark that they have not
understood the subject that they are
speaking about.

1 mean, Sir, the refusal of a minor
to allow a certain thing to be done is
of no legal consequence at all.

Consequently, now the husband in
the matter of adoption, so long as
she is a minor, can refuse to abide
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by her wishes. He can take a child
in adoption even though his minor
wife may be completely opposed to
deal with such
cases ? Are we to allow such cases
to arise 7 1 think that there is a way
in which we cdn prevent such cases
from occurring, and that is to prevent
the husband from taking a child in
adoption till his minor wife comes of
age. This is a case of the protection
of the rights of the wife.

Suri P. N. SAPRU: Please repeat
it again.

Surr H. N. KUNZRU: My sugges-
tion is that the man should not be
allowed to take a child in adoption
so long as his wife is a minor. That
is all.

SHrR1 H. C. DASAPPA: Or give in
adoption., .

SHRI H. N. KUNZRU: I will come
to that later on.

No hardship will result if this res-
triction is placed on a man’s right
to adopt a child. Let him allow his
wife to become a major and then
consult her; if she agrees, let him
adopt a child, a male or a female just
as he likes. But if she does not agree,
then he should not have the right of
foisting a child on her, as he will
have while she is a munor.

Take the case of giving a child in
adoption, to which reference was
made just now. I think that case 1§
on all fours with that of taking a child
in adoption. If a woman has given
birth, say, by the time she is 16 or 17
to two children, and her husband
wants to give away one of them in
adoption to any other person, he
should not have the right, while his
wife is a minor. This again is in the
interests of women themselves. The
interests of the wife must be protect-
ed. Since we are changing the present
law, let us take all possible care to
protect the rights of those who will
be immediately affected by adoption.
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There are some other points, but I
do not want to deal with them at all.
I do not want to refer to mainten-
ance and all that. Whether mainten-
ance is a little more or a little less,
does not matter to me. I have limited
my remarks to those questions that
appear 10 me to be matters of prin-
ciple. As regards the detailed ques-
tions, they are of a different kind. 1
personally am not concerned with
Hindu law as it is. I am not in the
strict sense of the term a believer. T
do not believe in all that is written
in the Shastras and so on. The re-
marks of those who base themselves
entirely on the Shastras or any old
religious books do not appeal to me
at all. I want to go by the light of
reason, and I have, therefore, confin-
ed my remarks to those matters
which concern some  principle or
which concern the legitimate rights
of women. We have by our Ilindu
Marriage Act and Hindu Succession
Act done what we could to enable
women to enjoy the rights that they
were for long unjustly deprived of.
We have done what we could to raise
their status in society. Let us take
care that we do nothing in this Bill
which would in certain cases be a
hardship to women or which would
virtually amount to the negation of
the rights that a wife should enjoy.

Sur1 KAILASH BIHARI LALL
(Bihar): Mr. Deputy Chairman, I
stand here to give expression to my
ideas which I have often placed on
the floor of the House. I could have
remained silent but T thought that
these points would not be touched
upon during the debate. So, T have
taken my stand here. My position is
precarious. I have agreed to the prin-
ciples laid down in this law of
adoption and maintenance as report-
ed by the Select Committee. 1 have
also mentioned that I do not agree to
all of them, but because of the trend
of the times I have agreed, and most
of you also must be feeling that, in
spite of whatever might be said here,
this heavy engine, this steam-roller
will roll down all the arguments that
}1ave been advanced and that this Bill
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is sure to be passed into an Act. So,
I support the Bill and T support Mr.
Pataskar.

But my heart has always been with
Dr. Kane. I have always regarded
him as an authority—and all of yqu
must also have regarded him as an
authority—on Hindu law. I have al-
ways supported him and I still support
him in whatever he has said on the
floor of the House. You also must
have felt in your heart of hearts that
we are putting our hands in things
which we are not entitled to do. As
soon as we speak about our rishis
and our Shastras, we are branded as
reactionaries. I feel that we arc not
equal to the task that we have under-
taken, and we are undertaking this,
as we do always, hastily. It is not that
T am backward in spirit and have not
believed in reforms. I have always
done that in my life and I am forward
in all these matters, but we cannot
speak with absolute authority on what
is happening in society. Man is only
an agent of the force, the power that
is generated. We cannot say that peo-
ple were wise in the old days and we
are all fools now. There were many
things which were bad in those days
also, and there are many bad things
which we are doing today, but we
have to do that because of the force
of the times.

It has happened also in the society.
There was a time when people were
steeped in the purdah system. People
used to regard those ladies who used
to come out of purdah as something
not desirable. Today everything is
changing so fast that I was tempted
to interrupt my friend, the Member
from Hyderabad, when he was speak-
ing about chastity and unchastity, that
it is such a difficult thing to define
that we have to bow down to the
inevitable at the present time. Even
the standard of morality is changing
today. We cannot stick to anything
that was held as good in the past or
is being held even today as good but
we have to take things as they are
coming. A challenge from this side
or that side always comes up that if
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you leave it, as our respected Dr.
Kunzru said, to the people,
to the majority of the Hindus,
you will see what will be the fate of
this, but we are not enacting any law
on that principle of leaving it to the
masses because they are not fit to
take care of even themselves. Al-
though in the days of democracy we
believe in the majority rule and
majority decision but at the same time
we feel that the majority of them are
not able to take care of themselves.
So they come through the organisa-
tions and if those organisations take
into their heads to support certain
ideas which may not be liked even
by the majority, we have to go by
that and so it is in this way that the
society is working today and we have
to bow down to these inevitable ideas.

As it is, I suppose Dr. Kane in
whatever he has said with only one
exception when he was stressing the
point that when you have to enact
anything, do it in the name of general
civil law for the country other than
for Hindus. I feel that even if you
are to enact something for the Hindus,
fet it be for really the Hindus in the
sense in which the people all over
the world regard the people of this
country. So, there would be no harm
even if you enact law in the name of
Hindus provided you give a right de-
finition of the word ‘Hindu’, but that
you are not doing. You are clinging

to the ~word ‘Hindu’ and at the
same fime, you are denouncing
the word ‘Hindu’ as communal.

If you denounce the word ‘Hindu’
denounce it and ask the people not
to touch that word with a pair of
tongs. Then 1 will know that you
have the courage, but no, you are not
doing that. You are denouncing
Hindus as communalists and you are
having in your bosom the word
Hinduism which is a  misnomer
Many of my friends may not like
this truth but Hinduism is a misno-
mer. There is no such thing. People
have begun to like it because out-
siders spoke about the religion of
this country as Hinduism. They little
knew how many kinds of philosophy
there are in this country and they said
that Hindus were idol worshippers,
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that they had no religion, that they
had no religious philosophy and that
they were barbarians and then we be-
gan to dance and say that our reli-
gion is Hindu religion. It is my stand-
ing challenge to any Pandit to say
what is Hinduism. There is no such
thing as Hinduism, but we are so
much in love with that that we have
come to Hindus as the followers of
Hinduism, not the people as residents
of Hind but as the followers of
Hinduisms and then brand Hindu as
communal. This is my request to you
that if you denounce the word ‘Hindu’
or the followers of Hinduism, then
for God’s sake don’t say the two thing
together. In one breath you say that
we have declared war against com-
munalism and in another breath you
say that we should enact laws for
the Hindus. If you declare war against
communalism then why do you pat
communalism by passing a law for
Arya Samajists, a law for Muslims, a
law for Christians and a law for
Hindus ? You cannot shut your eyes
to the fact that all such separatc laws
have a tendency to encourage the
formation of separate customs and
usages. All these go to disrupt the
bonds of unity in a nation. 1f you
have so many names on a communal
basis, if you have so many laws on
a communal basis, don’t you see what
harm you are doing ? You are help-
ing communalism. There was a time
when the Muslims were governed by
the Hindu law, even Mr. Jinnah was
governed by the Hindu law before a
Congress Muslim brought up a law
in the Assembly that all Muslims,
irrespective of any customary law,
should be governed by the Shariat
law or the unwritten law of Islam.
Then we shut our eyes and said “It
concerns the Muslims, and how does
it matter to us, and let them pass any
law”. So we divided. You did not
aim with a long-range view that any
such law will go to divide the nation
and the Muslims began to say that
they were a separate nation. A time
will come when the Buddhists will say
that they are a separate nation, the
Jains will say that they are a separate
nation and the Arya Samajists will
say that they are a separate nation,
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with separate set of laws, customs,
names and everything. How will you
be able to join them together and
make a fusion of all people in this
country if you go with this trend or
idea ? That is my central point be-
fore you. Of course, you are going
at break-neck speed without thinking
what you are doing. I know how
much legal acumen you bring into
the discussion of this law. I am only
saying that we should not be argu-
ing here like lawyers. We should not
give the uppermost of our communal
feelings. So far as the well-being of
the nation is concerned, so far as the
future of the nation is concerned, so
far as the building up of this nation
is concerned, we should be c¢onsis-
tent in our thought. 1 can say with all
respect that by the way in which we
are enacting laws here for each com-
munity we are giving impetus to the
different communities . . . . . .

(Time bell rings.)
How much time have I taken?

Mr. DEPUTY CHAIRMAN: Fif-
teen minutes.

SHr1 KAILASH BIHARI LAL:
On the merits of the Bill I have said
that the society is changing. The
structure of the society is changing
and it may be possible that new
things may come in and it is with
that spirit of resignation that 1 have
supported the principles of the Bill that
is being passed. I think that perhaps
a time may come when the daughter
may come to have superiority and a
time may come when the girl will
form a family. Till now the boy used
toform the family. Sofar willingly,
voluntarily, 2 man used to give away
his daughter to another man to form
the family and he used to bring a
girl from the other’s family 1o form
a family. It is not that before this
Bill a girl was looked down upon or
the boy was regarded as a very high-
up. The thing is that it is in this way
that the society was made to run and
the family was formed. A time may
come when the male will not form
the family. In Malabar. we hear, it
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is the girl who forms the family.
There are so many customs and
manners in our land. After all this
is a vast land and there are various
customs and manners in very society.
In Sikkim a friend of mine was say-
ing, there was a time—perhaps it is
so even now-—that only the eldest
brother used to marry and if there
were four brothers thev all used to
live with the same woman, and if any
of the brothers chose to marry a
separate woman, then he used to be
disinherited. So I  say, in this big
country there are so many kinds of
customs and laws and a time may
come when the structure of our society
might itself be changed and we also
have to go with the changes. So {
said we can fix nothing anywhere.
You cannot say this is chastity and
that is not chastity. You cannol say
this is moral and that is immoral.
With the change of times, we may
also change our ideas. Therefore, from
that point of view and from that
spirit of resignation I have accepted
everything that is put in this Bill and
I support it. But the only thing that
T did not like was this idea of a com-
munalism that is there in this Bill and
that I have pointed out in my Minute
of Dissent.

With this explanation, Sir, I sup-
port this Bill.

Dr. SHrimMaTi SEETA PARMA-
NAND: Mr. Deputy Chairman 1 sup-
port this Bill generally, and I wuse
the word “‘generally” with special
reference to the contents of the Bill
I support it only generally, Sir, be-
cause I feel on account of the present
conditions that are existing in this
country with regard to the subject of
adoption and on account of the views
held in the matter of making this a
part of the Common Civil Code, cer-
tain principles that should have been
introduced in it to give complete
equality to man and woman are not
there, as it has to form a part, for
the present, of the Hindu Code. At
the same time I support it because it
does advance the position of woman
even in the matter of adoption, to
some extent. Sir, 1 feel it would have

. )
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been very good indeed, if this Bill
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dealing with adoption had been sepa- |
rated from the Bill dealing with | whether it will be possible to get that

maintenance. But I appreciate that
the question of time was there, with
the life of the other House almost
coming to an end, and that was an
important consideration. Now that the
entire Hindu Code, but for the sec-
tion dealing with the joint family, will
have been enacted, with the passage
of this Bill, it was necessary to have
adoption and maintenance combined;
and as a result of that, Sir, some con-
fusion has been caused and that has
been voiced here on the floor of the
House.

Sir, it is too late in the day to go
into the question whether it is right
to deal with such a piece of legisla-
tion as this which on the face of it
locks “communal”. I would like to
say that nobody can ever charge this
Government of all governments with
being communal, when the Prime
Minister himself is saying time and
again and asking the people to get
rid of communalism. The reason why
this Bill has to deal with Hindu
society is merely because 80 per cent
of the people are Hindus and we have
had diverse pieces of law applying to
people not only in different parts of
the country but also with regard to
matriarchal and patriarchal societies
in the same parts. So, we had first to
codify the law that applies to the
major portion of the citizens and then
to go ahead and carry out the pledge
of giving a common Civil Code to
all. If I may say so, this piece of law
dealing with adoption, and the law
of Special Marriage, are in themselves
precursors of the Common Civil Code
to come.

Here as an example, I may make
a reference to the way in which the
<Christian community in this country
has been demanding, through the
National Christian Council, the ap-
plication of the divorce conditions
that are there in the Special Marriage
Act, to their community also. A Bill
on those lines has already been in-
troduced in the Lok Sabha by a private
Member, because I suppose Govern-
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ment has not the time to proceed
with the Bill. and I do mnot know

Bill through in this session. But there
is this demand because under the
Christian law, it is possible to get
divorce only on one condition, name-
ly that of adultery, and they have
seen how progressive the Hindu Mar-
riage law or Special Marriage law
has been in this respect. So, it is a
question of having patience.

The important points that are con-
sidered controversial in this Bill are
unfortunately those provisions deal-
ing with the right of a woman to
adopt and also the adoption of a
daughter when there is a son living.
There were two points on which [
did not see eye to eye with the Select
Committee; but I did not press my
point of view through a Minute of
Dissent, for obvious reasons. I want-
ed the Bill to be as non-controversial
as possible and also that it should
have as quick a passage as possible.

One point is this. As was rightly
pointed out by some hon. Members—
and we are thankful to them for their
sense of justice—ijust as a man while
his wife is living can adopt with the
consent of the wife, similarly, it
should be possible for the wife to
adopt, with the consent of the hus-
band. But probably it was viewed
from the point of view of the property
coming through the man and since
property comes through the man. so,
naturally, it was felt that the right
of adoption—naturally according to
them, but according to me, it is only
“naturally” with a question-mark—
should be that of the father. When
the consent of either party is to be
taken, then only it will be equality
and in the interest of harmony in the
house both are sure to agree and
nothing would have been lost. It is
so particularly now since women have
given equal rights of inheritance and
the women too may bring in some
property into the family of the hus-
band and, therefore, it was necessary
that this right should have been given
to her also.
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Similarly, I did not agree that the
right to maintenance should not have
been given to the husband. Of course,
Dr. Barlingay did make his point
clear and the two cases are also not
on par, because polyandry does not
exist in this country. The case of a
man having more than one wife, liv-
ing separately and asking for main-
tenance cannot be compared to that
of a woman, because we don’t have
polyandry. When there is actual
divorce when the Special Marriage
Law was under consideration, our men
probably thought it beneath their
dignity to accept alimony because in
the advanced countries of the West it
was not done, but in the Hindu
Marriage Act it was accepted finally.
On a par with that, we should have
provided for maintenance here. Sup-
pose the husband is of unsound mind
or he lives separately. There are so
many points of this nature, but 1 will
not go into all of them here. I will
only say briefly that that is another
point on which I did not agree with
the majority of the Select Committee.
But I did not write a Minute of Dis-
sent. The Chairman of the Select
Committee and the majority of the
Members said that it would be a slur
on Hindu society that any husband
should even agree to that, that it
should be written in any piece of
Hindu legislation that the husband
should be willing to take mainten-
ance from the wife.

There is this other point. 1 should
have liked the right of adoption of
the husband and the wife put on par
and clauses 7 and 8 should have been
combined. There is no reason why
there should be two clauses, one say-
ing that the man may adopt and the
other saying that the woman may
adopt.

Sir, instead of dealing with all the
clauses here, I would try to give re-
plies to some of the points raised here
by hon. Members.

Mr. DEPUTY CHAIRMAN: You
may leave that to the hon. Minister
for Legal Affairs.
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DRr. SHrRIMATI: SEETA PARMA-
NAND: Sir, it is on behalf of the
women that I am speaking. I will
deal with them within the time at my
disposal, at least as many of them as
possible. Some Members have been
given a few minutes more and 1 would
crave that indulgence from the Chair

The hon. Mr. Bisht said that if all
the wives were given the right to give
consent that would make the man’s
life miserable. It has to be pointed
that if all the wives are living in the
same house, in the interest of harmony
it is necessary that the consent of all
the wives be obtained. If such a
consent is not forthcoming, there
should be no adoption. Just think
how miserable the life of the poor
child would be who would be taken
in that family. Mr. Bisht raised objec-
tion to clause 18 and said that we
should not give such wide powers to
the court because, he said that it
would take about 30 years for a case
law to be built up. I for one feel,
Sir, that though case law should have
its place—] wanted to mention this
carlier when the other parts of the
Hindu Code  were being enacted,
when we were codifying the customs,
usages and the different laws on mar-
riage, divorce, etc.,—this laying of
more and more stress on case law
would in a way take away
the spirit in  which the law
is enacted by the Legislature.
So, as far as possible, barring the law
relating to crime and similar matters,
case law should not be given so much
of importance because it will again
complicate the law for the common
man and it will really become an El
Dorado, as he himself said, for the
lawyers. The hon. Member also ask-
ed whether the dependents of a man
who died before this measure comes
into force, would be entitled to main-
tenance. He wanted that point to be,
made clear. I think, Sir, that this
would naturally apply to deaths oc-
curring after this measure comes into
force and so, I do not think anything
has been left vague.

I would now deal with some of the
points raised by Mr. Jaswant Singh.
I was very much hurt at the way in
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which he dealt with the whole ques- | women would have the right to inherit

tion of looking at the rights of women.
One can perhaps ignore the way in
which he treated the subject because
he is new to the House and was not
present here when the other sections
of the Hindu Code were cnacted. 1
would mention here the case of the
blue blood and the effect on it of
illegitimacy, etc. Sir, coming as he
does from the Socialist Party and be-
ing more . . . ..

SRl JASWANT SINGH (Rajas-
than): Sir, I do not come from the
Socialist Party.

Dr. SuriMaTt SEETA PARMA-
NAND: 1 am sorry. I withdraw my
remarks. I would say this: In the
modern concept of things, to talk of
blue blood, is not correct. We have
taken the decision that it is not the
fault of any child to be born out of
wed-lock, it is the parents who com-
mit illegitimate acts and, therefore,
no stigma should be attached to the
child. Therefore, it is too late in the
day to talk of blue blood and all
that. While on this question, 1 would
ask one question of him. He extolled
the custom of sari, When men extol
the system of sa#i, 1 always feel sus-
picious about their real reverence and
admiration for that particular quality
of sacrifice in the women which makes
them observe sati. 1 feel that really
in their heart of hearts they feel about
the superiority of men which makes
the women commit sati after the death
of the husbands; otherwise. I would
ask that Member from Rajasthan to
say how in Rajasthan new born girls
were exposed outside in fthose days
when women were committing sati?
It must have been because girls were
not wanted in large numbers. With
the role of womanhood being viewed
that way, how can they, while extoll-
ing the women, explain that atrocious
custom that prevailed there. The hon.
Member also said that men being—he
used these words—‘“earning members”
of the family, should have the right
to adopt and not the women. I gave
an answer to this point while dealing
with the general points—and he was
not present then—and said that

not only their husband’s property but
also in other ways—in three capaci-
ties as I said. That being so, women
should perhaps have a greater right
because men inherit only in two capa-
cities, as son and a widower while
the women inherit as widows, dau-
ghters and mothers. The hon. Member
also said that he held women in great
admiration. His utterances are not
consistent.

I would now come to some of the
points made by Shri Rajagopal Naidu.
He said that this legislation was not
progressive but retrogressive. It can
be said that:

g frgs F @y w4q |
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Whatever was there in the old Hindu
society is not good because it is old.
Whether a2 woman should be given
the right to adopt or whether a
daughter should be adopted—whether
this is a step in the right direction or
not—is to be determined according to
our own reading of society and our
own experience. Sir, people who have
gone abroad have seen the great ad-
vance that women have made all over
the world and in some countries they
have contributed to the civilisation
and to the economic life of the coun-

try.
(Time bell rings.)

I had hardly begun, Sir, I would
like to have three or four more
minutes.

At least people who have seen such
advance should not do some disser-
vice by saying that this measure is
retrogressive. As Dr. Kane said, ad-
option is not only for property or
not only for spiritual benefit as point-
ed out by Mr. Naidu, but for some
other thing also. There is what is
called natural affection. In other coun-
tries . . ...

Mr. DEPUTY CHAIRMAN: You
must leave all this to the hon. Minis-
ter. You need not reply to these
points. Let us have your views be-
cause time is running out.
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Dr. SHRIMATI SEETA PARMA-
NAND: 1 have already lost one
minute. I hope you will let me make
it up.

I will take up only two points
mentioned by Dr. Kunzru with special
reference to what he said tegarding
my not having understood the provi-
sion. In the modern world and in the
economic conditions as they are,
women have to remain unmarried for
various reasons, but they have got
their natural maternal instinct. They
cannot marry just anybody; they have
to see whom to marry and whom not
to. It is not a decision that they can
take just forgetting a child. In the
Western countries the old spinsters
were blamed for keeping pets. In
some Western countries even the un-
married mothers, as they are called,
are not associated with any stigma
because the natural desire to have
children, particularly amongst women,
is recognised. In our country, we do
not want to go so far and so, Sir, it
is very right that if a woman remains
single, she should be given the right
to adopt. I will not agree with Mr.
Naidu when he says, “Once a spin-
ster, always a spinster”. She can
always marry later on if she likes to
but the point is that she should have
the right to adopt.

With regard to the question of
adopting a boy or a girl, Dr. Kunzru
suggested that a census should be
taken in the country and that it
should be ascertained as to whether
a man who has a son or a woman
who has a son would like to adopt a
daughter. 1 would like to say that this
depends on the type of people you
contact. The people who are cducat-
ed and who know the present psycho-
logy would always say that they would
certainly like to adopt a boy and a
girl because there are features in
human nature which both of them
contribute to make a whole home.

With regard to the two legal points.
as you will say. raised by Dr. Kunzru
and in which he questioned my under-
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standing, I would sav this. He said
that if a grandson was there, there
should be no adoption because that
would affect the rightful share of the
grandson. I would like to point out,

! Sir, that we have, in the law of succes-

sion, given the right to a person to
will awav his share in the ancestral
property and the entire property in
so far as it is self-acquired. That be-.
ing so, nobody’s right can be affected
by any adoption. Even after adoption,
he can will it away as he pleases.
Therefore, this adoption will not
affect anybody’s right.

(Time bell rings.)

Only one important point, Sir. 1
agree with one important point—there
are several important points but this
is one  with which 1 agree—namely
that while there is a grandson, per-
haps it is just that no son should be
adopted because it will affect the share
of the joint family property. But, even
then a daughter can be adopted
because, in a joint family, no daughter
affects position of any male member
so long as the joint family system is
there. So long as the present law limit-
ing the right of a daughter in a Mirak-
shara family to succeed is there, no
adoption of a daughter can, in any
way, curtail the right of a son.

There are several other points but
I have not the time. Only one word
about what Dr. Kane said and I have
done.

MRr. DEPUTY CHAIRMAN: You
can’t go on like that. Dr. Sapru.

Dr. SHriMATI SEETA PARMA-
NAND: Sir. he said about discrimi-
nation, that we are making discri-
mination between different communi-
ties. I would only like to point out
that he does not mind discrimination
being made between boys and girls,
between men and women, but he does
obiect to certain discrimination being
made, even according to the Consti-
tution, among different communities.

Surt P. N. SAPRU: Sir. I suppose
the time she has taken will be allow-
ed to me.
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Mz, DEPUTY CHAIRMAN: Yes:
you will have vour full fifteen minutes.

Suri P. N. SAPRU: Mr. Deputy
Chairman, there is a point of view
which I would like to place before
this House which is somewhat diff-
erent from that which has been taken
by other Members. 1 value intellec-
tual integrity very much and I think
it would not be a truth to say that this
Bill is in strict harmony with the
Hindu law of adoption, as we know
it. But mv defence of this measure is
this. It has been the proud boast of
Hinduism that it is a progressive
creed. Hinduism has changed through-
out with the times. It has adapted
itself to changing times and circums-
tances. It does not look to any one
seer or prophet as its founder. To
the main stream of Hindu civilisa-
tion many sages and seers at different
ages have contributed. Great sages
have laid the foundations of what has
come to be known as Hindu law.
We. this democratically elected legis-
lature. democratically thrown up by
the people of this country, have taken
up the place of the ancient sages and
therefore. Mr. Deputy Chairman, [
would say that irrespective of what
the Hindu law in conditions of society
which have today changed, which are
very different today, was, it is incum-
bent on us to view the whole problem
from a new angle and be the modern
Manus. It is for that reason that I
would like to- pay a tribute to the big
mind which Mr. Pataskar has display-
ed in bringing forward this measure.

Now, Mr. Deputy Chairman. the
question of the desirability of the
institution of adoption can be viewed
from different angles. There may be
some people who may think that
adoption is a very bad institution. I
know there are creeds in which adop-
tion is strictly prohibited. I shall put
forward before you a rational point
of view because I do not claim to be
anything more than a rational person.
Having no fixed belief in pcrsonal
immortality. I would like to feel that
my name is continued by someone
after I die. We live in our children
and our children’s children; and it is,

3 in e ~ .-
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therefore, a very natural instinct for
a man to give his affection to some-
one. be it a daughter or be it a son.
and to desire that his name or per-
sonality may be perpetuated in some
way or other. That name can be per-
petuated by a son: that name can be
perpetuated by a daughter. There are
many people who. even though they
have a son, would like to have the
experience which a daughter brings.
The affection—and I speak as a father
— which a daughter gives is somewhat
different from that of a son and |
would not like anyone to miss that
experience. Therefore. 1 think we are
taking in this Bill a human view when
we allow a daughter to be adopted
even while a person has a son. There
is another reason for that and it 1s
an obvious reason. If we were to say
that a childless person may adopt a
son or a daughter, orthodox feeling
or orthodox sentiments might feel
more hurt than by the present pro-
posal. 1 know that orthodox people
look upon a son as a path-finder for
salvation. Speaking for myself, I would
say I am not impressed with the
argument that this Bill is not com-
pletely logical. It does not profess to
be a logical measure. Any measure
which wants to retain links with the
past and which wants to bring past
conditions into harmony with existing
conditions can be nothing but a com-
promise measure which can be open
to various attacks. Therefore, the big
question which we have to consider
irrespective of the provisions which
are to be found in the various clauses
of the Bill is whether it is right and
just that daughters should be allowed
to be adopted. The second big ques-
tion that we have got to consider is
whether this right should be given to
the unmarried woman and to bache-
lors and if so what are the limits

what are the conditions under whigh/ *

this right should be exercisable
them. There are many women—mo.
ing women—-who do not for o a-
son or another desire to have giarri-
age. They do not marry either bécause
they are interested in their work or
they do not find a person in life to
whom they feel sufficiently attached to
marry and yet they would like to have
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someone in their old age or even
when they are in the forties to look
after them and they would like to
have a daughter or a son. Why should
the privilege of adopting a son or a
daughter be denied to them ? It is
a very natural thing for them to
think of having someone who will
give them affection and to whom they
can give their affection. Why should
that desire be denied to them ?

In the able speech which Mr. Bisht
made yesterday he conjured up visions
of the disharmony that will prevail
in our homes if the consent of the
wife is made obligatory in the case
of an adoption. I think the provision
in the Bill is a most salutary provi-
sion. I do not think a father or a
mother has a right to bring a child
into the familv without mutual con-
sent and without mutual agreement.
After all, it is the mother who will
look after the child and a child needs
affection in the early years of its life.
¥ it does not get affection in the ear-
ly years of its life, it may be that it
will develop in later life into a com-
plete misfit in society. It is not. there-
fore. a question of equality of status
between woman and man: it is a
question of what is conducivz to the
welfare of the child which makes us
insist that no child should be introduc-
ed into a family without the consent
4 P of both the partners. Pro-

’ creation is a joint act. Why
should adoption which must be "like
the natural act of procreation be not
a joint act? I think the legal diffi-
culties which were pointed out by
Mr. Bisht and to some extent by Mr.
Rajagopal Naidu in the very thought-
ful speech which he made are of an
exaggerated character. Lawyers will
get over or find loopholes in any legis-
lation that you may pass in this or
for that matter in any country.

Sur1 P. S. RATJAGOPAL NAIDU
Your memory is so short.

Sur1 P. N. SAPRU: Now, we know
that no woman can adopt without the
consent of the husband. We have done
awav with that. But in every case

[ RAJYA SABHA |
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where a widow adopts, consent or
lack of consent is put forward as a
plea or as a defence. And yet courts
are able to arrive at decisions. [ think
that normally husbands und wives
are not in a state of permanent clash-
es. If they clash. they know how to
adjust their affairs and I think in
actual practice this consent will not
be found to be a difficult affair.

Then, passing on—as my time is
limited—-from the question of adop-
tion, there were certain other points
raised in regard to the rights
of the adopted son by Mr.
Braj Behari  Sharma, but 1
shall leave them to Mr. Pataskar to
reply. Passing on to the question of
maintenance, I would say that nermal-
ly the question of maintenance should
not arise when the wife can under the
Hindu Marriage Act sue for a judicial
separation which would entitle her to
a separate maintenance allowance.
But we know our Hindu women and
we know that they will not be pre-
pared to sue for judicial separation.
Therefore, we have made provisions
for maintenance. This is an additional
safeguard which we have given to our
womenfolk. And in deterinining the
quantum of maintenance, we have
done nothing but codify the existing
case law of the country. Hindu law
is a progressive law. The courts have
taken into consideration the chang-
ing environment and here is a ten-
dency on the part of the courts to
fix higher maintenance allowances
today for womenfolk. That is as it
should be. Mr. Kishen Chand was
rather nervous that the clause as
worded would enable a wife to claim
maintenance even while she was liv-
ing with the husband. I would not be
sorry if that happened, becausc I
think she is entitled to some sort of
allowance for the services that she
renders in the family. But apart from
that, on a careful reading of the
clauses, I venture to think that his
fears are not justified at all.

Then, 1 would like to say that per-
sonally I am very much opposcd to
maintenance being made a charge on
one’s property. If you make it a
charge on one’s property, it will be

A
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very difficult for one to effect trans-
fers- of property and it is important
from an economic point of view that
we should not discourage, in the pre-
sent stage of our economy, capital
formation.

SHr1 P. S. RAJAGOPAL NAIDU:
There is always the safeguard made
for the bona fide purchaser. It is in
the Transfer of Property Act.

SHr1 P. N. SAPRU: But that clause
protects the bona fide purchaser. We
have also today clause 26 or clause
27. Clause 28 deals with the bona
fide purchaser for value and 1 would
leave the maintenance clause much
as it is today.

We have included in the list of
those who have to be maintained a
number of persons. We have includ-
ed the illegitimate or the unwanted
child as well. Now, the illegitimate or
unwanted child cannot in any system
of decent society be treated on the
same footing as a legitimate child. 1
mean, marriage, property and inheri-
tance go together. But the illegitimate
child under our system of Hindu law
-will have right to maintenance and
that is as it should be. The provision
is in accordance with the Hindu law
governing the right of maintenance of
illegitimate children.

Then, there is a clause which pro-
hibits a person giving in adoption
from receiving anything by way of
gift and there is a penalty attached

to his receiving a gift. Now, the rea- !
son for that was this. For the first

time, we were introducing a measure
which’ would enable persons to adopt
daughters. Incidentally, I might say
that T happen to be connected with
a children’s institute. We give
children in adoptionand we get
applications, joint applications by hus-
band and wife. Wives and husbands
come and see those children. We
receive applications from all manner of
people for adoption. Sometimes they
want sons; sometimes they want dau-
ghters and occasionally both. The
point that 1 was driving at was this
that we thought that it was in the
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public interest that nothing which
might look like sale of childien should
take place and we were particularly
anxious to save or protect the dau-
ghters who might be taken in adop-
tion. Another reason—and I think I
may disclose this fact—why I was
very keen on the point in the Select
Committee that there should be some
difference between the age of the per-
son adopting and the adopted person
was that in certain parts of the country
a married person can also be adopted.
Now, I think that is a bad custom,
but people want that custom to be
retained. And, therefore, it was sug-
gested that the difference should be
at least 21 years, between the adoptive
father or the adoptive mother and the
adopted child.

Surr J. S. BISHT: That is only in
the case of the opposite sex.

SHr1 P. N. SAPRU: No. For all.

Sur1 V. K. DHAGE. No. Of the
opposite sex.

Suri J. S. BISHT: If a man adopts
a girl, that has to be 21 years.

SHr1 P. N. SAPRU: You are right.
I was getting mixed up. Now, you
will find that there is a similar section
in the English Adoption Act which
was passed in 1926. 1 think the
difference there is 25 years—I am
speaking from recollection.

Dr. P. V. KANE: In the 1926 Act
the difference is 21 years.

SHrR1 P. N. SAPRU: T think this
is a reasonable proposal. I am giving
expression to a personal opinion, and
I should have been glad if the maxi-
mum age for a child to be adopted
had been placed at nine or seven or
something like that. I would go lower
than fifteen, because I think it is
desirable that the child from its very
early age should begin to luok upon
the adoptive father and mother as
his own father and mother. He should
get absorbed in the family, he should
get imbued with the ideals of the
family. he should become part and
parcel of the family.
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Mr. Deputy Chairman, there is
much that I could say as I have work-
ed on the Sclect Committee, but 1
would say that we have tried to do
our best. I may say that 1 am in agree-
ment with Mr. Rajagopal Naidu in
his criticism that the Bill needs to
be revised so far as grandsons are
concerned. I do not think that it
should be permissible for a person to
adopt a son when there is a grand-
son living. I think there is also some-
thing to be said for Dr. Kunzru’'s
point that the right of the minor wife
should be in some way safeguarded.
That would be a suggestion which
should be acceptable to our women
Members.

Thank you, Mr. Deputy Chairman.

Mr. DEPUTY CHAIRMAN: Mr.
Pataskar.

Sur1 C. P. PARIKH (Bombay}:
I want to speak. I have also given
some amendments.

MRr. DEPUTY CHAIRMAN: You
can speak at that stage.

Surr C. P. PARIKH: I hope you
will give us reasonable time for this
discussion. It is an  important Bill
and it is going to the other House.
and, therefore. we must have our say
on this matter. We will try to finish
our speeches as quickly as possible.

Mr. DEPUTY CHAIRMAN: In
that case tomorrow also we will have
to sit through the lunch hour. The
other Bill should be finished by
tomorrow evening.

Suri C. P. PARIKH: This Bill s
very important and we must have our
say on this matter.

Suri H. V. PATASKAR: 1 only
wish that at least my reply should be
finished today. Of course, 1 do not
want to curtail any discussion.

Mr. DEPUTY CHAIRMAN: Mr.
Parikh, you can take somz rcason-
able time on the amendments.

[ RAJYA SABHA |
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Suri C. P. PARIKH: Sir, we must
speak on general principles also.

Mr. DEPUTY CHAIRMAN: Then
please be brief. We will sit today ten
minutes extra.

SHrI H. V. PATASKAR: When we
come to amendments, there also
should be some reasonable timc taken.

Sur1 H. C. DASAPPA: Mr. Deputy
Chairman, I can assure you that we
will not take more time than what is
absolutely necessary. I am glad that
we have now before us a  measure
which is the last of the reforms which
we have to introduce in the Hindu
law. 1 consider this by no
means the least of those which
we have considered. Sir, after
all in India we cannot write
on a clean slate. We cannot wipe off
everything and simply produce some-
thing which is perfectly logical. There-
fore, I claim, Sir, that this measure
is a happy compromisc betwcen the
society we have to deal with and the
changing times and circumstances and
the progressive thought of the coun-
try. For instance, Sir, let me deal with
this pinda theory to which a number
of hon. Members referred. In the first
place. Sir. 1 do not think it is neces-
sary for us now to make the question
of pinda a major reason or argument
for not effecting any changes. In the
second place, Sir. after all when you
come to examine the position, what
is the percentage of our population
who believe in this pinda theory and
act upon it? In fact, Sir, Dr. Kane
was pleased to say that you must
think of the large masses of thc coun-
try and you should not imposc the
progressive thoughts of the few large
masses. But in fact. Sir, 1 speak of
that part of the country from where
I hail, viz., South India and there the
large masses do not introduce this
theory of pinda at all into the ques-
tion of adoption. Theirs is a simple
question of two things firstly, the neces-
sity in the family to preserve the
family property intact and to help in
the management of the same; second-
ly, natural love and affection. These
are the only considerations which
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present themselves before the large
masses of the people and not this
idea of pinda, Therefore, if today we
are doing away with the question of
pinda which is specifically referred to
—the question of darta homam is also
referred to if today we do not resort
to these practices based on certain
beliefs, we are only bringing the pre-
sent law in conformity with the actual
conditions. That is what I lay claim
to, Sir. :

Then, Sir, the right for a wife to
adopt even when the husband was
living was advanced by certain Mem-
bers, 1 believe lady Members. First
of all, we have got to determine to
whose estate we are trying to find a
successor. Is it the wife’s estate 7 In
that case it is a different thing. But
if it is the man’s estate and if it is
the man’s name that has to be per-
petuated, then [ think it would be a
very strange and illpgical thing for
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anybaody to say that when the husband °

is living the wife should be permitted
to adopt with the consent of the hus-
band. If the son is adopted or even
if a daughter is adopted, then the son
or the daughter takes the name of the
adoptive father, not of the adoptive
mother. Then why should the lady
Members at all find fault with this

piece of legislation when the whole :

texture is differcnt, the conception
itself is different ?

Then, Sir, the idea of maintenance
of the husband was also referred to
by some hon. Members. [ do not
think 1 should answer that point
seriously because, as T said, we are
taking the existing society into con-
sideration, and I must also add this
argument to reinforce the other argu-
ment, viz., 1 credit our womanhood
with far greater virtue than men. 1
am prepared to concede that. It may
be, Sir-—and 1 do not cast any reflec-
trons that the men think less of being
loyal to the women than women are
towards men. But I may certainly
assert this. There may be extraordi-
nary. cases, but normally speak-
ing, whatever may be the diffi-
cultics which woman have to face,
still they would think of look-
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ing after their  husbands whatever
their condition may be, whether they
are infirm. invalid or aged. Thercfore,
I think there is no particular virtue
in thinking of introducing 1 clause
for the maintenance of the husband.

Next. the question of consent of a
minor wife is a very important matter.
1 agree with the idea in principle if
a child is to be given away in adop-
tion. This aspect of the matter whe-
ther she is a minor or otherwise
should be taken into account. 1 do
not deny that at all. Nor do I deny
the fact that the feelings of the mother
have got to be taken into ronsidera-
tion when her own child is to be
given away in adoption. But normal-
ly speaking, what will be the per-
centage where the child of 4 minor
mother is given away or where one
with a minor wife' takes a child in
adoption. In very few cases will such
a contingency arise. I do not know
whether it will be one in a million or
one in ten millions. Logically, it may
be correct. But I will place this view-
point before the hon. Mr. Kunzru.
Suppose a person has a minor child.
Suppose he takes seiiously ill, irre-
coverably ill. and he fecls like adop-
ting. May 1 kanow what is the

Surt H. N. KUNZRU: Adopting

j what ?
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Surr H. C. DASAPPA: Adopting
a son.

Surr J. S. BISHT: No, he cannot
adopt a son when he has a son.

Surr H. N. KUNZRU: He will not
be allowed to do that under this
Bill.

Surt H. C. DASAPPA: Suppose a
person is seriously ill and he has a
minor wife. It is an incurable illness.
He has got to adopt somebody in
order sto perpetuate his family. Now,
according to the hon. Pandit Kunzru
himself, any conseni taken of a minor
wife is an invalid one. That is the law.
Therefore the law being that any con-
sent of a minor wife will be useless
for all purposes, what is the good of
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asking for a consent of thc minor
wife ?

~ Smrr J. S. BISHT That is why 1
say, “Get rid of it.”

Suri H. N. KUNZRU: 1 have not
said that the consent of the minor
wife should be taken. What I said is
that the husband should wait till his
wife is a major to adopt a child.

Sur1 H. C. DASAPPA: I am com-
ing to that. Some people suggested
about the question of the consent of
the minor wife. The hon. Pandit
Kunzru was pleased to say that he
must wait, But unfortunately, the
illness is not going to  wait
for him. He may die before
the wife attains majoriy. There-
fore, he can authorise her cer-
tainly. But can he name the person
who is to be adopted ? He wants to
adopt his own brother’s son. Can any-
body assure us. that, if he authorises
his wife to adopt after his death, she
will adopt only so and so? And it
will be very difficult

Surr H. N. KUNZRU: [s it abso-
lutely necessary that he must adopt
another child before the present child
dies ?

Surt H. C. DASAPPA: I am sorry.
1 am talking of his own illness—the
illness of the person who wants to
adopt. He falls seriously ill. His wife
is a minor. He may not survive till
the wife attains majority. He should
have the privilege

Surt H. N. KUNZRU: Who may
not survive ?

Sert H. C. DASAPPA: The father.

Mr. DEPUTY CHAIRMAN: The
adoptive father.

Sur1 H. C. DASAPPA: The person
who wants to adopt.

Surt H. N. KUNZRU: ¥ the adop-
tive father is sixty years old and the
girl fourteen or fifteen, we should not
encourage such a union.

[ RAJYA SABHA |

M amtenance Bilf, 1956 960
Mr. DEPUTY CHAIRMAN: 1t
the young person is ill ?

Sar1 H. C. DASAPPA: He may be
twenty-two years. The minor wife is
there. But he falls seriously ill. What
is to be done in such a case? He may
not survive till his wife attains majo-
rity.

Surr H. N. KUNZRU: His widow
after him will be able to adopt a
child if this Bill is passed.

SHr1 H. C. DASAPPA: Perfectly
right. If the wife is to adopt, whom
will she adopt? She may not adopt
her brother’s son. He may want to
adopt his brother’s son. What T say
is, when you give him the right to
adopt, he must have the privilege of
exercising his option, of course. with
the consent of the wife. These are the
only exceptional circumstances.

(Time bell rings.)
Just two ’minutes, Sir.

Mr. DEPUTY CHAIRMAN: You
have already taken fifteen minutes.

Sur1 H. C. DASAPPA. Then,
agree with two things which have
already been referred to by hon. Mem-
bers, Pandit Kunzru, Shri Bisht and
1 think, Shri Naidu also, namely, that
a son must also include a grandson
and a great-grandson. There is also
another point of Shri Bisht that the
consent must be in writing, with which
I agree. Today. a number of docu-
ments are registered. If you want to
sell away any immovable property,
whether you are literate or illiterate,
you have got to execute the docu-
ment in writing and register it. So,
in order to avoid a  considerablce
amount of litigation, T think it is
better that we have the consent n
writing.

__ There is only one more point which
I wish to say—the question of charge.
Sir, when we considered this at great
length, we had a lot of arguments
there and I am surprised that both
Shrimati Savitry Devi Nigam and
Shrimati Dr. Seeta Parmanand are not
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convinced. I say, if it is to be a
charge, it will make it impossible for
us to have any transaction in regard
to our properties because even if 1
want to borrow a hundred rupees
from a co-operative society for deve-
loping that property, for legal neces-
sity, for marriages and so on

SHRI P. S. RAJAGOPAL NAIDU:
Under the existing law, are not
women getting maintenance now ?

Surt H. C. DASAPPA: No, no. I
am saying that we want to have it as
a charge.

AN Hon. MEMBER: Yes,
existing law creates the charge.

SHrr H. C. DASAPPA: No, no. It
does not become a charge in the sense
that he icannot transfer property
unless hc discloses the encumbrances
and so on.

the

Surr J. S. BISHT: No. no. He
maintains it subject to the charge.
That is all.

Surr H. C. DASAPPA: Special
maintenance. There is a difference
between a. property being subjected
to what you call undefined mainten-
ance obligations and a charge, A
charge has a definite meaning which
i1s, as much as to say, that it must
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see what we are going to do. There-
fore, I am saying that we have to give
due consideration to this and especial-
ly to this Biil. when there is such a
great difference of opinion. And the
difference of opinion has arisen on
account of the equality of right
between man and woman. As Shri
Dasappa suid women in India, on
account of their virtues, are respected
greatly and I must say that every
women is or will be a daughter, a wife
and a mother. But when 1 speak about
the respect that is given to the mother,
it is the greatest. We must say that
every one worth his salt has the grea-
test affection and love towards his
mother. Therefore, that status should
not be taken away by our western
notions.

Sir, I want to point out what the
hon. Pandit Kunzru has said. He has
said very well that no man should be
entitled to have adoption if he has
a child, either male or female. I have
no objection if he adopts a male or
a female. But my own improvement
on Shri Kunzru’s views is that the age
of adoption of those who adopt either
a male or a female should be in the
case of a male 40 and in the case of
a female 35. No woman shall adopt
any child unless her age is 35,
because till the age of 35, she has a

. hope of having children.

be registered and it must be disclosed
during every transaction. If he does

not disclose it, he may make himself
liable for a criminal offence. In these
days, it would be impossible to have
any transaction with regard to pro-
perties if we want to create a regular
charge, it may be, for instance, by
way of a decree.

With these words, T welcome this
Bill.

Sur1 C. P. PARIKH: Sir, T am
very particular that this Bill should
be given great consideration and care
because it is going to the other House.
Often, in our House we have passed
such legislations and we had to accept
the amendments of that House and
that has happened in the case of the
Hindu Succession Bill. We have to

AN Hon. MEMBER : What about
the age of 457

Suri C. P. PARIKH: 1 do not
want to lose my time. You may
increase the age. As far as he mini-
mum is concerned. I am putting this
age. The male must be 40 and above
before he chooses to have adoption
because in a hurry people have adopt-
ed children and afterwards, sons are
born to them and so many quarrels
have arisen.

With regard to a minor wife, the
consent of a minor wife may or may
not be legal. I, however, want to say
that no man should be allowed to
adopt any child. male or female, if
he has a minor wife living and he
must wait, naturally, till his minor

N
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wife becomes a major. And 1 am very
strong on this point that the mini-
mum age of adoption in respect of
the father should be 40 and of the
mother 35; other exigencies will not
arise then. What is the use of adop-
ting a child at a very early age or
before the age of 40 of the father or
35 of the mother ? There is the likeli-
hood of their changing their views
after adoption and in so many cases,
this has happened.

As rtegards the adoption of a son,
it is quite right. But as regards the
daughter, so much confusion and so
much difference of opinion have ari-
sen. 1 say that, when you have a
daughter; that daughter’s -husband
should be considered your son, and
if you have a son or you adopt a
son. if he gets married, his wife
according to our Hindu tradition and
Hindu culture and Hindu civilisation,
must be considered as a daughter
coming into the family. Therefore,
we should not make these distinctions
against the age-long traditions which
we have in this country. I think it
would be much better if we say that
no daughter should be adopted, but
if some Members are insistent. |
would say that with the age limit that
1 have suggested, much of the mis-
chief will go.

Another point is with regard to the
persons who might be adopted. There
we have put down that the adoptee
should not be more than fifteen years
of age, unless custom or usage appli-
cable to the parties permits other-
wise. The second thing is that the
adoptee should not be married. Both
these conditions are wrong and anti-
quated. because there in a custom or
usage in the Jaina community that
married persons could be adopted,
What is wrong in having a married
man adopted ? In one’s own family,
a brother’s son may be married and
why should we prevent him  from
being adopted? Why must a person be
forced to go outside his family ? [
think we must seriously consider
what we are doing. We must not
debar persons because they are marri-
ed.

{ RAJYA SABHA |
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. _Another thing is that the age-limit
| of fifteen is not necessary.

’

i MRr. DEPUTY CHAIRMAN: A
[ widow is aged 25 years. Would you
| have her adopt a person who is 357

SHRr  H. C. DASAPPA: The
difference in age is there 1o be con-
sidered.

SR C. P. PARIKH: My point is
quite different. There are two separate
things. One is the time of adoption.
At the time of adoption, the man
must be 40 and the woman 35. And
so the question of a woman being 25
years of age does not arise,

Mr. DEPUTY CHAIRMAN: The
adoptee can be of any age.

SHrR1 C. P. PARIKH: If a man
who adopts has one in his own family
whom he can adopt, even if he or she
is a little aged, why should we object?

Surr H. V. PATASKAR : He can
adopt the whole family.
SHrR1 C. P. PARIKH: By this

clause you are taking away the right
to adopt. Why should we put any
restrictions like this and why should
legislature interfere with a man’s judg-
ment and discretion 7  Everybody
knows that in the Jaina community,
¢ which is a very intelligent community,
this custom is there. When we are
passing such a legislation, let us have
as few restrictions as possible.

I am not in favour of unmarried
woman having the right of adoption,
because according to me every man
and woman should marry in the coun-
try m order to sober their minds also.

Surt H. V. PATASKAR: Do you
mean to say that all those who do
not marry are not sober ?

SHr1 C. P. PARIKH : Mr. Pataskar,
you are aged enough to know that all
those who are not married, especial-
ly women, are not sober. I am pre-
pared to say this with all the force
that I can command. As regards
other women, let us give them some
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latitude to adopt and for this I am
suggesting the age limit of 35. After
that, even if that right is not properly
used I would not mind it. But as
regards unmarried women, they
remain unmarried on their own choice
and, therefore, to penalise them, do
not give them the right of adoption.

With regard to the other point
about taking the consent of two or
more wives, that is very necessary.
Mr. Bisht said that it would lead to
litigation, but I think it will not. If
a man has married two wives, he
must suffer the consequences of the
same. He must not be entitled to
adopt because he has criminally
broken the matrimonial promises that
he had made to his first wife. There-
fore, that man must be penalised.

SHr1 J. S. BISHT: Marrying two
wives was not criminal under the
Hindu law.

SHrR1 C. P. PARIKH: Whatever it
be. a man has criminally broken the
matrimonial promises that he had
given at the time of his marriage. If
one reads those promises, one would
understand their importance.

Another point is that the consent
should always be in writing. As Mr.
Bisht has pointed out, it is very neces-
sary.

Another thing 1is that adoptions
should be registered within one month
of the time of giving and taking of
the child. This is very necessary and
will prevent many quarrels later on.
Under the Civil Marriage Act, mar-
riages are registered. Births and
deaths are registered. Why not adop-
tion also?

With regard to the other points, 1
have no time, and 1 will speak on
my amendments.

Dr. R. P. DUBE (Madhya Pra-
desh): Sir, I really do not want to
make a speech. I want only two
points to be cleared by the hon.
Minister. The first point is that a man
does not have the right to adopt if
he has a Hindu son living. As
Kunzru said, that son may tm
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mentally defective or otherwise ill or
he may be a rotten or anything like
that or he may disown him. Simply
because a man has a son and the son
is a Hindu, he cannot adopt a son. He
can adopt a daughter, I- know, but
1 am talking about .the adoption of
a son.

Surr B. K. P. SINHA : No son can
be disowned under the Mitakshra
system of Hindu law.

Dr. R. P. DUBE: That may be the
law, but 1 am talking about facts. Do
not talk to me about your law.

There is another point about the
spinsters. A spinster is given the right
to adopt, but later on she may change
her mind and marry. Mr. Parikh said
that there should be an age-limit of
35, but I can tell you that a woman
can produce a child even at 45. 1
am only requesting the hon. Minister
to consider this possibility. A spinster
is there, she adopts a child. later on
she changes her mind and marries
and gets a child. Human nature being
what it is, she will give nothing to
the child she has adopted, and thus
poor child is deprived of its rights
both ways. You have not made any
provision in the Bill for that.

Then 1 come to another point. A
man has married. he has waited and
has had no children from his wife
but gets a child through somebody
else. He cannot adopt it because his
wife will never give her consent for
it. She will give consent for anybody
clse but not the child of a concubine,
aithough he is the flesh of her hus-
band’s flesh and bone cf his bones.
{Interruptions.) ANl these restrictions
you put only on the Hindus. You
have the Hindu Marriage Act, you
have the Hindu Succession Act. and
there is this Hindu Adopuons and
Maintenance Bill. Only the poor Hin-
dus must suffer all these restrictions,
and then you blame them if they go

over to Islam or any other religion,
where they could do whatever they
like. Because one is 4 Hindu, one must
suffer all these things. 1 don’t know
what is going to be the fate of this
society. T am sure T will net live for
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more than 10 years and so 1 am not
worried but 1 am only thinking about
the future. Is there no public opini-
on, as one of my friends said? The
Bills that are being passed in this
House are not public opinion Bills
but women’s opinion  Bills, Thank
you.

SHRI H. V. PATASKAR : Sir, there
has been an unusually large criticism,
at least onc that I did not expect. It
might be that it was my error. All
the same I would again request hon.
Members that whatever our ideas,
developed on account of the present
state of things, T would again request
them. before 1 give the reasons. which
I would like to place before them. to
consider the matter a little more dis-
passionately. What is the nature of
the criticisms ? It has ranged from
having no law of adoption at all 10
making no changes in the existing law
of adoption as it stands. That is one,
Then one hon. Member has gone to
the length of saying that this will
come in conflict with the proposed
legislation relating to suppression of
immoral traffic. I tried very hard to
grasp what was meant, Unfortunately,
1 have not succeeded. Again there
was an hon. Member who said that
this was the last nail on the coffin
of Hinduism. While one hon. Mem-
ber has been saying that it is the last
nail on the coffin another said that
therc was nothing like Hinduism and
that it was all a misconception or
maya and asked what we werc
doing. The usual criticism was natu-
rally there that “Why are you legislat-
ing only for the Hindus?” a question
which has been so often asked and
repeatedly replied to. These are the
points which have been raised. What
ts all this controversy about ? With
out trying to answer at this stage in
detail with respect to the provisions
in this Bill. T would try, as briefly as
1 can, what has really been the basis
on which this legislation is being
enacted.

Now, I will begin by referring to
the charge that by this Bill T am try-
ing to interfere with what is called 2
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religious matter and no less a person
than Dr. Kane, I am sorry that he is
not here, a man who has studied
Dharma Shastra  even he feels
and is a little upset by the fact that
a daughter is being allowed to be
adopted- He says, “Why do you do
it here, have a general law” and he
charged also that we dare not do it.
All that to my mind, is beside the
point but I would like to point out
to him. as 1 did briefly then, what is
the Shastra. Was it always the same?
There are so many Shruties and so
many Smritis and SO many commen-
taries which are varied and people
have forgotten that it was only not
earlier than 100 years back that a
daughter was adopted in many parts
of the country. Dattaka Mimamsa, a
book of authority on this subject, lays
it down and. therefore. I need not
take the time of the House by refer-
ring to its chapter and verse because
I asked the eminent Dr. Kane him-
self and he conceded and said “Well
it was there”. Why has that disappear-
ed? From that point of view, I would
like to say that this has a history of
its own. The present Hindu law is
not the law according to the Shastras.
On account of several factors through-
out the generations it has undergone
changes and in the last 100 years it
underwent changes on account of the
changed judicial system of adminis-
tration which is good—I am not
against it-—and which we are now fol-
lowing and at that time those
that were in power had to
interpret  and lay down  for
us what our Shastras said and
this adoption of daughter is onc of such

things.  The first was a case from
Poona. The adoption was by a
Shaswi in a year prior to 1888 —I

don’t know the year as ii is not given
here. It went to the Civil Judge of the
place—an Indian—who knew what the
customs were and what the Shasiras
said. Naturally, he decided that it was
valid. 1t went in "appcal to the High
Court and then came a peculiar judg-
ment. This is a judgment of a few
pages. There were rulings before all
these courts expanded. This is a judge
made law. Formerly, there was a col-
lection made of these decisions and
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what does this
said :

judgment say ? It

“The Dattaka Mimamsa, section
7, and the Sanskara Kaustubha are
quoted to us as authorities in
favour of the legality of the adop-
tion.”

That was pointed out and these hooks
can be seen even now. There was
Colebrook’s Digest which showed
something else. 1 dont attach much
value to that. There was ignorance of
the conditions. That was a judgement
of 1888 by one Mr. Parsons who was
a Judge of the Bombay High Court
and what does he know of the
Smritis ? Because he says:

“This is supported only by some
Puranic instances™.

But he says that he prefers to fol- |

low Jagannatha who was the writer
of Vyavahara Mavukha. Was he in
a position to compare ? No. but he
says :
“We think that this latter autho-
rity is of great weight. and we foi-
Iow it

That is an end of the matter.

Now after more than 60 years. I

believe, in the same city of Poona |

where an  orthodox Shasiri  had
adopted a daughter, there will be voices
raised or exchanged saying “Here- is
sacrilege being committed by this Act
which is being passed by tnc Parlia-
ment in 1956”7 against the so-called
Hindu religion which my friend Shri
Kailash Bihari Lall says, does not
exist. That is the state of Hindu law.
Why is it necessary and why arc we
doing it? It is because under the same
law as interpreted by courts, a widow
can adopt her own brother and there
is nothing wrong. It is quite valid but
if she adopted her daushter’s son.
who is nearer to her. almost like a
son, they say, “No, judicial decicions
have said that she cannot <o it and.
therefore, that is invalid.” No voice is
raised against that. After all people
will naturally be governed by certain
things and  probably they had no
voice then. Now when we had to cod-
ify this law, I don’t claim that this
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is a perfect law, but I claim that a
dispassionate consideration should be
given to the matter as it deserves. but
I regret that there should have been
people of very great eminence not in
favour of this reform. They should
have tried to support this because I
think their argument is based not on
Smritis but is based on judicial deci-
sions which tried to interpret them. I
don’t blame them. After all why dou
these changes happen? For so many,
centuries for hundreds and thousands
of years the old laws were there and
they were being varied so as to
adapt them to changing conditions. to
natural changes. But, unfortunately.
in the nineteenth century the only

i basis for enforcement of these laws
| was the interpretation of thesc laws.

to accept one iaterpretation or the
other. Therefore. without going into
all those matters, 1 would only sug-~ -
gest that this whole matter should be
considered dispassionately.

Dr. Kane asked the question, “Why
should we have a law of adoption?
They do have one in England but
not in many other countries,” But I

. would like to point out to the House
| that the law of adoption is not con-

tined to India onlv. It exists in other
countries also and when making a
rational law we must take into
account all those provisions in other
countrics, not with a view 10 copving
them here, but with a view to taking
what is best in them, what is suitable
to our own conditions. From them
we can derive some food for thought
and consideration. I may point out
that there are laws relating to adop-
tion in Denmark, France. Greece,
Poland. Switzerland, the U.S.S.R. the
United Kingdom. Ireland and octher
countries. Simifarly in North America
you have such laws in Canada, in the
U.S. they have such laws in the States
of Alabama, California. Michigan,
New York and other States. This
matter 1s exclusively in their State
sphere and so the laws vary in the
different States.

Also just as we have some basis in
the old scriptures, there was the
original Roman law and there also
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there was the provision for adoption
There are countrics in the world
where once there was this low of
adoption, then it ceased for some cen-
turies and it was again reintroduced.
1 will not take up the time of tre
House by going into all those dctails,
because hon. Members can find all
that in this publication by the United
Nations who have published a
brochure on this subject. Therefore, 1
would say that modern conditions do
require this law.

As 1 said yesterday therc are two
aspects to this question. There is first
of all the religious sentiment. Whether
rightly or wrongly people believe in
certain matters as religious and such
religious sentiments have to be res-
pected. I am not one of thosc who
are not in favour of paying any
regard whatsoever (o sentiments of
people. After all, they have to be taken
into account. My only argument is
that these have been taken inwo
account in framing this legislation.

Sir, the other aspect. as 1 pointed
out, is the purely natural phenome-
non. There is the natural ciaving in
man. to whatever part of thc world
he may belong, to extend his “self”.
The idea of self is there. It is our
old belief that by having a son or a
daughter we extend our self—the
Atman that is in us. As the Sanskrit
saying goes:

TEATET AT I

g0 Zfgar 7w
Because the man regards it is him-
self that is born. That is what it all
comes to. Whether it is a son or a
daughter, it is all the same. It is only
on account of recent happcnings on
account of certain economic pheno-
menon. certain social changes that a
distinction has been made. But the
natural craving is there. However.
when you frame a legislation you can-
not base it merely on sentiment. We
have to respect them. In viewing the
various provisions of this Bill. I would
ke hon. Members to see if we are
loing anything in this Bill which will
rolently upset the existing sentiments
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on this matter. Also at the same ume,
are we enacting a piece of legislation
which will be consistent with whatever
experience we have got from people
from all over the world? In this
world now we cannot live in isolation.
After all, we can learn from others,
adopt whatever is good 1n them:-
whatever good can be gathered from
other countries. So. it is from that
point of view that 1 would like hon.
Members to look at the ' provisions
contained in this piece of legislation.

current that was under-
lying all the criticisms is as to why
we are allowing a daughter to be
adopted. Well, 1 listened verv care-
fullv to the observations of all hon.
Members and the main question was
“Why should there be a provision for
the adoption of a daughter ?” Well, if
it is based on a natural craving, then
the man can adopt a male child or a
female child. Why should we make a
distinction between them? On the
contrary, | would ask hon. Members
whether we are by this provision. do-
ing anything which should really lead
some people to think that we are try-
ing to harm their scntiments and feei-
ings? Probably, the hon. Member who
said that this was the last nail on the
coffin of Hinduism must be feeling it
so. 1 have no doubt and 1 have res-
pect for his sentiments. But I would
request him not to be carried away
by sentiments alone. There are peo-
ple who bélieve in the theory that
there should be a son in order to heip
the father to have salvation. I mav not
believe in that, but T do respect that
feeling. Is there auything in this Bill
against that feeling? Or I  would
rather ask the guestion “Are we ao-
ing anything here which will come in
the way of anybody doing anything
for his salvation, for the purpose vof
being saved from hell or for the pur-
pose of getting the saiisfaction of
pinda? Is there anything to  prevent
the man from doing what he wants
for these purposes?” To that question
I want a reply. Unfortunately, I have
heard nonhe and, therefore, I think
there is no reply to that. So far as
the provisions of the Bill are concern-
ed, they do not in any way affect

The main
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anybody's sentiments on the subject,
whatever they be. If that is the posi-
tion, then 1 would expect them to
accommodate others also who do not
agree with them. There may be peo-
ple who do not believe in the theory
of such salvation. There are certain
things which should be done in the
context of social changes taking place.
From that point of view, there 1s
absolutely nothing to show that any
sacrilege is being commited by
allowing a daughter to be adoptea.

Well, there are some minor points
remaining. There is the question of
the consent of the spouse, but 1 will
not go into all those details. T would
only say that even in some of those
countries which have recently passed
enactments and which have been exist-
ing for some years past, the consent
of the spouse is necessary. I know
that the law as it now stands says that
a man can adopt even if he has not
taken the consent of his wife. But
have we not reached a stage in society
when it should be laid down as a
necessary rule that a person having
his wife living and wishing to adopt
and introduce a child in the family
should take her consent? What is
wrong in that, except that the old
idea of superiority of man over
woman, does not support it? 1 do not
think everybody has that idca now,
for people have changed in spite of
themselves. But naturally some pre-
vious ideas, prejudices and sentiments,
do still prevail in some parts. But is
it such a rude shock in the year 1956
to say that if a man has his wife
living, he should only adopt with her
consent? That will only preserve
family peace for him and probably
that would be the happiest adoption
that could ever be. I know that in 9y

per cent. of the cases, if a
5. P.M. man has to adopt, he may
choose the boy. This is not

a derogatory provision; this is a
provision to be found all over
and, therefore, it is that we

have made this provision that the con-
sent of the wife should be obtained
before an adoption is made. So, I do
not think there is anything in this; on
the contrary, this will lead to a better
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and happier adoptton. I was told that
it might be that the wife might wish
a child from her parents’ house to be
adopted and the man might wish that
he should take from his own family.
It may be, but unless they do it with
mutual consent, I am sure that is not
going to lead to family happiness.
That will break up the fanilies. Con-
sidering everything, this rule about
the consent of the spouse is a happy
one.

We were asked as to why a spinster
should be allowed to adopt. We were
also faced with the difficulty as to
what will happen if she marrics ? My
friend, Dr. Dube—I do not know whe-
ther he is here or not—made some
remarks which were really undeserv-
ed because it is not only ti.e married
people who can be said to possess
always the wisdom.  Generally
the spinsters are not going
to be many just as bachelors are not
going to be many. If you has suggest-
ed that the bachelors also should be
prohibited from taking an adoption,
I could have understood but no such
suggestion has been heard by me in
this House. If a bachelor adopts. it
is all right, but if a spinster adopts,
it is not all right, it is something which
I leave for your judgment to find out
whether it is a sort of thing which is
desirable or otherwise. The peint is
that a spinster hoping to get married
will not adopt. Normally, that is what
we expect when we are legislating. We
should expect normal conditions and
consider them in a normal way for
people who act normally. Of course,
for abnormal things, nothing can be
done and nothing can be put in legis-
lation.

There have also been extreme cases.
that is, 2 man being allowed to adopt
in spite of the fact that he has another
son living. Normally, people who
adopt do so for purposes of the son
offering a pinda to them. If a boy is
there, then naturally a man will not
adopt another son because he has
already got a person who is going to
give him the pinda, but with respect
to the others, it is very difficult. If
a man is not satisfied with a son born
of his own body, he will never think
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of adopting any other person. If the
experience is sad, 1 think he will
think hundred times before he again
undertakes such a risk. Finding that
the son born of his body has failed
to serve him properly, I do not think
such a man is likely to resort to this
method. If a man has got the means
and if he is of that charitable disposi-
tion, I am sure he will adopt another

son; there is nothing to prevent it.

Then came the question of allow-
ing the man to adopt a son while
there was a son living. It was asked
as to how it could be done and I do
.not see as to why it should not be
done because it may well be that a
person, once having a son, may also
want to have a daughter. In such
cases, the offering of pindas will not
be the criterion because the son is
already there but this will be from an
entirely different motive altogether.

Sur1 J. S. BISHT: Could the hon.
Minister go on tomorrow ?

Surr H. V. PATASKAR: I am just
trying to finish.

There was another point raised,
namely, that where a grandson is liv-
ing but not the son, the man should
not be permitted to adopt. This is a
matter worth considering. As I said
earlier, my object in these legislations
is to create the least disturbance in
the matter of sentiment. I do not want
to affect violently all those who are
likely to be affected by this piece of
legislation. What Mr. Kailash Bihan
Lall is saying as to whether this is
right or wrong is not facing me; what
I want is that I want to accommodate
as far as possible the existing condi-
tions also. I am still considering these
things and when we come probably
to the clause by clause consideration.
this matter can be considered again.

There are so many other questions
like the minor wife and so on. All
these can be taken up when we come
to the consideration of the clauses.
So far as the principles are concern-
ed. I am happy that with respect to
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the clauses relating to maintenance,
there has been almost agreement. Of
course, some points have been raised
which will be considered in due time.
With respect to adoption also, there
has been some discussion about the
age of 21 years. As 1 said, this is bas-
ed on the English law. Even in our
society, it was thought that adoption
of any woman by older men and adop-
tion by some young man of corres-
ponding people of their age was not
a very good social practice. Even in
the most advanced socictics there is
some such provision made in the laws
there. This docs not throw any reflec-
tion but the main point is that if it
1s possible, we should try to do some-
thing which is consistent with the con-
ception. I know there is this custom
that people in some areas adopt
married people. Wherever that cus-
tom is there, we have provided an
cxception.

Sur1 C. P. PARIKH: 1
generally.

want it

Surt H. V. PATASKAR: With
due respect to the gentlemen who can
even think of adopting a whole fami-
ly, I am not prepared to extend that
to those societies where it does not
exist. Normally, when a person
adopts, he adopts a person younger
than himself. What are the adoptions
when you can adopt a person with
sons, grandsons, great-grandsons and
all that? T think there is no demand
from any other society and a demand
having come from a very small section
of the society, I have also shown
regard for that.

Surr C. P. PARIKH: Get the
public opinion,

SHRI H. V. PATASKAR: This cry
of ‘public opinion’ is always raised in
order that nothing need be done.
We have got too much experience
about it. I am not at all worried about
it. T will, therefore, again request hon.
Members, by the time we reach the
clauses tomorrow, to bestow their ful-
lest consideration to this and bring
to bear a constructive approach. It is
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not as if anything is being tried to
be done which will go against any-*
body’s sentiments, religious or other-
wise.

Surr J. S. BISHT: May I also
make one humble appeal to the hon.
Minister that when he deals with the
clause by clause consideration stage
he will bring a sympathetic and open
mind to bear on it so that we may
not have thg experience of the Hindu
Succession Act which had to go to
the Lok Sabha and come back again
and then we had to take it up again.
That will be the case if we push the
whole thing in half an hour. Espe-
cially where, as the hon. Minister has
seen, there is difference of opinion it
is better that we hammer out a com-
promise so that it goes as a good
measure from this place.

Surt JASPAT ROY KAPOOR:
(Uttar Pradesh): As a flawless
measure.

Surt H. V. PATASKAR: This is
last of the measures relating to the
Hindu Code with which I am dealing
and if I can claim humbly anything,
1 think I have always been sympa-
thetic and trying to do my best to
co-operate with whatever suggestions
that may have been put forward and
it will be my endeavour in this Bill
also to do the same because 1 do
not believe in  forcing my opinion.
After all T want to achieve something,
some progress in society by this and
I am sure hon. Members will not find
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any occasion in the course of this
piece of legislation when I do not
give consideration to any point of
view or to any suggestion that may
be put forward. Whether we agree or
we do not agree, we shall consider
from every point of view whatever
suggestions are put forward by any
section of the House.

Mr. DEPUTY CHAIRMAN: The
question is:

“That the Bill to amend and
codify the law relating to adoptions
and maintenance among Hindus,
as reported by the Select Com-

n_littee, be taken into considera-
tion.”

The motion was adopted.

Mr. DEPUTY CHAIRMAN: We
shall take up clause by clause con-
sideration of the Bill tomorrow. We
have already taken 6 hours and 47
minutes out of seven hours allotted.
So, the House will have to sit through
the lunch hour tomorrow and also
voting will have to be taken. I hope
there would not be any occasion to
ring the quorum bell. We shall try to
finish  this before two o'clock
tomorow.

The House stands adjourned till 11
A.M. tOMOITOW.

The House then adjourn-
ed at thirteen minutes past
five of the clock till eleven of
the clock on Thursday, the
29th November, 1956.



