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thing, kept among the Members them-
selves.

Surr SATYANARAYAN SINHA:
Sir, as 1 have pointed out, the only
difficulty is one of time. As it is, we
are going to have this Planning Com-~
mission’s Report placed before the
House on the 15th or 16th and we want
to take it up by the 22nd. So, there is
hardly a period of five days. If we
allow some Members to serve on two
Committees, there will be difficulty,
as most of the Committees will be
sitting simultaneously. Otherwise we
‘will not be able to finish the work. If
we had the time at our disposal, we
would have no objection, on principle.
With regard to the proceedings of
these Committees, of course, they will
be available; I do not think it is going
to be secret.

Surr BHUPESH GUPTA: Will the
Press be admitted?

SHrr SATYA NARAYAN SINHA:
No.

Dr. SurimaTt SEETA PARMA-
NAND: May I point out that even
with the difficulties as made out by
the hon. Minister for Parliamentary
Affairs, it would be possible for Mem-
bers when they choose to sit on more
than one Committee to attend parti-
cular sections of one group in which
they are interested? For example,
there is this group on Public Admi-
nistration in Class I and if a Member
belonging to Class IV wishes, it should
be possible for him to attend the dis-
cussion on that subject, if the time-
table is put on the notice board of
both the Houses. This is not impossi-
ble of solution.

SHrr SATYA NARAYAN SINHA:
I cannot say just now how it will be
arranged.

Mr. CHAIRMAN: He will consider
it.
Surr S. N. MAHTHA (Bihar): I

want to know the names of the Com-
mittees.

Mr. CHAIRMAN: It is
culated to all the Members.

being cir-

[ 14 MAY 1956 ]

Bill, 1955 2028

Suri BHUPESH GUPTA: Sir, final-
ly I would like to make a submission.
I do not think it was proper on the
part of the Government to have gone
by the meeting of only one Business
Advisory Committee. Since this dis-
cussion involves the Members of both
the Houses of Parliament, it was fit
and proper that a joint meeting of the
two Business Advisory Committees
should have been held with a view to
arriving at a decision. I am as much
a champion of the other House as of
this, but I do not think I can cham-
pion their cause by bartering away the
privileges and dignity of our House.
I think, therefore, it was not proper
on the part of the Government to
have had recourse to such a proce-
dure.

Mr. CHAIRMAN: The Minister for
Parliamentary Affairs will take note
of it for future action.

Surr S. N. MAZUMDAR
Bengal): But he always forgets.

MRr. CHAIRMAN: The guestion is:

“That this House concurs in the
recommendation of the Lok Sabha

(West

that the Rajya Sabha do join in
the Committees on the Second
Five Year Plan proposed in the

Thirty-fifth Report of the Business
Advisory Committee of the Lok
Sabha and communicate to the Lok
Sabha the names of Members of the
Rajya Sabha on the said Commit-
tees.”

The motion was adopted.

Mr. CHAIRMAN: Members who
wish to participate in any of the Com-
mittees will give their names at the
Notice Office, indicating the Com-
mittee on which they wish to serve,
before 1 p.m. today.

THE HINDU SUCCESSION BILL,
1955

Tee MINISTER rorR LEGAL
AFFAIRS (SHrrt H. V. PATASKAR):
Sir, T beg to move:

“That the following amendments
made by the Lok Sabha in the
Hindu Succession Bill, 1955, be
taken into consideration: —
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Enacting Formula
1. Page 1, line 1, for ‘Sixth Year’
substitute ‘Seventh Year”.
Clause 1
2, Page 1, line 5, for ‘1955’ substi-
tute ‘1956’.
Clause 3
3. Page 2, line 13,
raja)’.
4. Page 2, line 21, omit ‘(bandhu)’.
5. Page 3, line 14, after ‘Cochin
Nayar Act’ insert—

omit ‘(got-

‘with respect to the matters for
which provision is made in this
Act’.

6. Page 3, line 18, after ‘govern-
ed’ insert—

‘with respect to the matters for
which provision is made in this
Act’.

7. Page 3, line 24, add
end—

at the

‘with respect to the matters for
which provision is made in this
Act’.

8. Page 3, omit lines 31 and 32.
Clause 5
9. Page 4, after line 19, add—

‘(iii) the Valiamma Thampuran
Kovilagam Estate and the Palace
Fund administered by the Palace
Administration Board by reason
of the powers conferred by Pro-
clamation (IX of 1124) dated
29th June, 1949, promulgated by
the Maharaja of Cochin’’

'

Clause 6
10. Page 4, for lines 25 to 36,
substitute—
‘Provided that, if the deceased

had left him surviving a female
relative specified in class I of the
Schedule or a male relative
specified in that class who claims
through such female relative, the
interest of the deceased in the
Mitakshara coparcenary property
shall devolve by testamentary or
intestate succession, as the case
may be, under this Act and mnot
by survivorship.
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Explanation 1.—For the pur-
poses of this section, the interest
of a Hindu Mitakshara coparcener
shall be deemed to be the share
in the property that would have
been allotted to him if a parti-
tion of the property had taken
place immediately before his
death, irrespective of whether he
was entitled to claim partition or
not.

Explanation 2.—Nothing con-
tained in the proviso to this sec-
tion shall be construed as enabling
a person who has separated him-
self from the coparcenary before
the death of the deceased or any
of his heirs to claim on intestacy
a share in the interest referred to
therein.’

Clause 7

11. Page 5, for lines 1 to 18,
substitute—

“7. Devolution of interest in

the property of ¢ tarwad, tava-
zhi, kutumba, kavaru or illom.—
(1) When a Hindu to whom the
marumakkattayam or nambudri

law would have applied if this
Act had not been passed dies
after the commencement of this

Act, having at the time of his or
her death an interest in the pro-
perty of a tarwad, tavazhi or
illom, as the case may be, his
or her interest in the property
shall devolve by testamentary or
intestate succession, as the case
may be, under this Act and not
according to the marumakkatta-
yam or nambudri law.

Explanation.—For the purposes
of this sub-section, the interest of
a ‘Hindu in the property of a
tarwad, tavazhi or illom shall
be deemed to be the share in the
property of the tarwad, tavazhi
or illom, as the case may be, that
would have fallen to him or her
if a partition of that property
per capita had been made imme-
diately before his or her death
among all the members of the
tarwad, tavazhi or illom, as the
case may be, then living, whether
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he or she was entitled to claim
such partition or not under the
marumakkattayam or nambudr:
law applicable to him or her, and
such share shall be deemed to
have been allotted to him or her
absolutely.

(2) When a Hindu to whom
the aliyasantana law would have
applied if this Act had not been
passed dies after the commence-
ment of this Act, having at the
time of his or her death an un-
divided interest in the property
of a kutumba or kavaru, as the
case may be, his or her interest in
the property shall devolve by
testamentary or intestate succes-
sion, as the case may be, under
this Act and not according to the
aliyasantana law.

Explanation.—For the purposes
of this sub-section, the interest
of a Hindu in the property of
a Kutumba or kavaru shall
be deemed to be the share in
the property of the kutumba
or kavaru, as the case may be,
that would have fallen to him o»
her if a partition of that pro-
perty per capita had been made
immediately before his or her
death among all the members of
the kutumba or kavaru, as the
case may be, then living, whether
he or she was entitled to claim
such partition or not under the
aliyasantana law, and such share
shall be deemed to have been
allotted to him or her absolutely.’

Clause 10
12. Page 6, line 10, after ‘daugh-
ters’ insert ‘and the mother’.

Clause 12
13. Page 6, omit clause 12.
. Clause 13
14. Page 6, omit clause 13.
Clause 16
15. Page 7, for lines 25 to 27,
substitute—

‘(2) Nothing contained in sub-
section (1) shall apply to any
property acquired by way of gift
or under a will or any other ins-
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trument or under a decree or
order of a civil court or under an
award where the terms of the
gift, will or other instrument or
the decree, order or award pres-~
cribe a restricted estate in such
property.’

Clause 17

16. Page 7, for lines 32 to 35, sub-
stitute—
‘(b) secondly, upon the heirs
of the husband;

(c) thirdly, upon the
and father;

(d) fourthly, upon the heirs ot
the father; and

(e) lastly, upon the heirs of
the mother.’

mother

Clause 18

17. Page 8, line 25 for ‘clauses (c),
(d) and (e) of sub-section (1)’
substitute ‘clauses (b), (d) and (e)
of sub-section (1) and in sub-secc-
tion (2)’.

Clause 19

18. Page 8, line 31, for ‘sections 8,
10, 12, 13, 17, 25 and the Schedule*
substitute ‘sections 8, 10, 17 and
25

19. Page 8, omit lines 40 and 41.

20. Page 9, omit line 1.

21. Page 9, omit lines 14 and 15.
Clause 25

22. Page 10, line 30, after ‘has

been deserted by’ insert ‘or has
separated from’.

23. Page 10, lines 30 and 31, omit
‘Whose husband has left no dwel-
ling house’.

Clause 31

24. Page 11, line 16, for ‘go to”
substitute ‘devolve on’.

Clause 32

25. Page 11, for lines 26 to 29,
substitute—

‘Explanation.—The interest of
a male Hindu in a Mitakshara
coparcenary property or the
interest of a member of a tarwad,
tavazhi, illom, kutumba or
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kavaru in the property of the tar-
wad, tavazhi, illom, kutumba or
kavaru shall, notwithstanding any-
thing contained in this Act or in
any other law for the time being
in force, be deemed to be property
capable ot being disposed of by
him or by her within the mean-
ing of this sub-section.’

26. Renumber clause 32 as sub-
clause (1) and after sub-clause (1)
add—

‘(2) For the removal of doubts
it is hereby declared that nothing
contained 1n sub-section (1) shall
affect the right to maintenance
of any heir specified in the Sche-
dule by reason only of the fact
that under a will or other testa-
mentary disposition made by the
deceased the hewir has been
deprived of a share in the pro-
perty to which he or she would
have been entitled under this Act
if the deceased had died intestate.’

The Schedule
27. Page 12—

(i) line 5, after ‘widow;’
insert ‘mother;’; and
(ii) line 11, omit ‘mother’.”
Sir, I will briefly explain what these

amendments are.

Amendments Nos. 1 and 2 are
merely formal, inasmuch as they
change the year “1955” in the Bill to
#1956” and the “Sixth Year” to the
“Seventh Year”. These are the
amendments to the Enacting Formula
and clause 1. I think they need no

further explanation.

Amendments Nos. 3 and 4
to clause 3. This clause is the defini-
tion clause and the amendments are
also formal inasmuch as they omit
the words “gotraje” and “bandhu”
which have been put in brackets in
sub-clauses (a) and (c) of clause
3(1). These sub-clauses define the
“agnates” and the “cognates”. It is
not necessary to have a phrase in
Sanskrit equivalent to the “agnates” or
the “cognates” as these words are all
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It is thought that the use of
the words “gotraju” and “bandhu”
may lead to some confusion. The
meaning of these words as used in
the different Hindu law texts may
not always be interpreted to have
necessarily the same meaning as is
given to the “agnates” and the
“cognates” as defined in the Bill and
this may lead to some difficulty in
interpreting the definitions given in
sub-clauses (1) (a) and (c) of clause
3. I am sure the House will agree
with these formal amendments.

defined.

Sarr H. P. SAKSENA (Uttar Pra-
desh): Does it mean that the words
henceforth to be used will be “agna-
tes” and “cognates” and not “bandhu”
and “gotraja’?

Surt H. V. PATASKAR: These
words, “agnates” and “cognates”, are
defined and after “agnates’”, we have
put the word “gotraja” and after the

word “cognate”, the word “bandhu”.
Probably, as the lawyer friends and
those who are conversant with the

different texts of Hindu law will find,
the equivalents of “gotraja” and
“bandhu” may not necessarily be the
same as we want the words agnates
and cognates to denote. Therefore, to
avoid any confusion, we want to
remove them. It was thought that
if we left these Sanskrit words, in
practice somebody might argue later
on that probably something differ-
ent from what was defined or was
intended was meant. It is purely from
this point of view that these Sanskrit
equivalents of these words which have
been put in brackets have been
deleted. I think this is more or less
a formal amendment only.

Surt H. P. SAKSENA: How will
the sense and the purport of these
words in English, “agnates” and “cog-
nates”, be conveyed to those who may
not understand the English language?

Surr H. V. PATASKAR: 1 think
the word “agnate” has been very
clearly defined. “One person is said
to be an ‘agnate’ of another if the two
are related by blood or adoption
wholly through males”. Similarly,
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“One person is said to be a ‘cognate’
of another if the two are related by
blood or adoption but not wholly
through males’. I think it will be
found that this is much simpler and
. less capable of being misunderstood
than the use of the other words which
may in certain texts have a different
meaning.

Amendments Nos. 5, 6 and 7 are
also forma. and bring out the
phraseology adopted in the sub-clause
concerned in line with the phraseology
that we have adopted in sub-clause
3(1) (b). These amendments say
that the words “with respect to the
matters for which provision is made
in this Act” be added. There is a
Cochin Nayar Act which is referred
to in -[’hat clause, but, naturally, the
whole of the Cochin Nayar Act is not
meant and has no connection with the
matters contained in this Bill but only
with respect to the matters for which
provision is made in this Bill. Similar
is the case with amendments Nos. 6
and 7. This is the phraseology used
in connection with clause 3. Probably,
at the time of the drafting this was
not noticed. This also is more or less
a formal amendment which has been
made in the Lok Sabha.

Amendment No. 8 contains the defi-
nition of a son. This is not necessary
because the word “son” is defined in
the General Clauses Act where it is, 1
think, item No. 57. A suggestion was
made that if a definition of the son
was given, why not a definition be
given for the father. Father is also
defined in the General Clauses Act,
item No. 20. Therefore, it was decid-
ed to drop the definition of the son
as it was unnecessary. As the son
was defined in the General Clauses
Act it was thought that it was not
necessary to define this word so far
as this Bill was concerned and, there-

fore, this definition is deleted.

Amendment No. 9 relates to clause
5. As will be seen, sub-clause (ii) ~*
clause § rsays:

“This Act shall not apply to anv
estate which descends to a single
heir by the terms of any covenant
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or agreement entered into by the
Ruler of any Indian State with the

Government of India or by the
terms of any enactment passed
before the commencement of this
Act’.

As we al] know, this provision was
intended to safeguard cases in which,
at the time of the merger of those
States, there was either an agreement
or a covenant entered into to the
effect that the first male heir will be
recognised for the purpose of inherit-
ance. As was mentioned at that time,
having entered into agreements with
those States at the time of the merger,
it is desirable that we adhere to the
terms already agreed to so far as
that matter is concerned and so we
introduced this clause. This has been
done 1n order that the provisions
of this Bill may not interfere with
the agreement or covenant entered
into by the Government of India with
the Rulers of the different States at
the time of the merger. At the times
of the merger of Cochin State, nego-
tiations were going on between the

! Ruler of that State and the Govern-

On account of the
of inheritance and
fam'ly prevailing in Cochin, the
Maharaja suggested to the Govern-
ment of India that he should be
allowed to create a Trust in respect
Kovi-
lagam Estate and the Palace Fund
and the Government of India agreed
to it. It is not a question of sons
and daughters, but it is a very large
family consisting of so many mem-
bers. They have got a peculiar sys-
tem of inheritance so far as that
family is concerned. The Maharaja,
therefore, suggested that prior to the
merger, he would like to create 2

ment of India.
peculiar system

Trust of all those estates - which
could be shared by the numerous
members of that family. 1 made
enquiries and found that about

200 members of that family at the
present moment draw some allow-
ance out of that Trust money. The
Maharaja then created such a Trust
on the 29th January 1949-—one day
before the merger—by a law duly
promulgated by him. The Govern-
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ment of India consented to such a
Trust being created by him. After the
passing of this Bill in this House, the
Maharaja of Cochin made a represen-
tation to Government in this connec-
tion and stated that on the same basis
on which descent to a single heir was
preserved by sub-clause (ii), his
Trust also should be exempted from
the application of this Bill. I have
examined the papers relating to this
matter at the time of the merger and
personally met the representative of
the Maharaja of Cochin. The benefi~
ciaries of the Trust property are about
200 in number and as this Trust was
one of the conditions which led to the
merger of the State in 1949, it is
thought desirable that this Trust
should be included in sub-clause (ii)
of clause 5. It is to be further noted
that at the time when the last Hindu
Code was considered this matter had
. been raised that is, in 1950 and 1951,
and such an amendment formed part
of the several amendments that were
suggested by Government. I hope
that this amendment will commend
itself to the Members of this House
as it is consistent with the spirit
underlying sub-clause (ii) of clause
5.

The most important amendment is
amendment No. 10, which relates to
clause 6. As you are aware, an
amendment was made to this clause,
the first part of it, by the Rajya
Sabha which has also been accepted
by the Lok Sabha. That part, which
is common, reads as follows:—

“When a male Hindu dies after
the commencement of this Act,
having at the time of his death an
interest in a Mitakshara coparcenary
property, his interest in the pro-
perty shall devolve by survivorship
upon the surviving members of the
coparcenary and not in accordance
with this Act:”.

Hon. Members are aware that we
had to put it in this form so far as
the present Bill was concerned,
because we are trying to deal only
with the law of succession. So far as
the general law dealing with family

[ RAJYA SABHA ]
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and other parts of the Hindu Code is
concerned, it has yet to come. Those
parts are not tried to be codified for
the present. That is why the Select
Committee started with this clause 6
in the manner in which it did, so far
as that first part is concern-

12 Nooxed. I shall briefly explain
i the position. The idea was that
though we did not want to see that
the joint family was immediately
broken, we wanted to see that where-
ever there was a female heir entitled
to succeed under the provisions of this
Act, she should be in a position to
get her share in spite of the fact that
the joint family was not being im-
mediately abolished by this Act.
Therefore, there what we did was.......

Surt V. PRASAD RAO (Hydera-
bad): Will the hon. Minister please
illustrate how this new amendment
is going to affect a woman’s share in
a coparcenary?

Surr H. V. PATASKAR: I am
coming to that. My learned friend
may have a little patience till then.
I will first try to compare the two. It
is the only important amendment so
far as that is concerned, that has
been made by the other House; the
rest of them are not very material.
Then we started on the proviso which

the Select Committee had made,
namely,—
“Provided that, if the deceased

had left him surviving a female
relative who is an heir specified in
class I of the Schedule, such female
relative shall be entitled fo suc-
ceed to the interest of the deceased
to the same extent as she would
have done had the interest of the
deceased in the coparcenary pro-
perty been allotted to him on a
partition made immediately before
his death.”

The idea was that in spite of the
fact that to the rest of the coparceners
the property went by survivorship.
So far as the female heir mentioned in
class I was concerned, the share of the
deceased was to be treated as if
immediately before his death he

/
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had effected a severance of his inter-
ests in the coparcenary property, and
on that basis the Select Committee
said that the female heir would be
entitled to a share in that property.
Then in order to have an equitable
distribution the two Explanations
were added by the Select Committee.
Explanation (a) was this:

“For the purpose of the proviso
to this section, the interest of the
deceased shall be deemed to
include the interest of every one of
his undivided male decendants in
the coparcenary property.”

That was one thing. Supposing
there was a father, two sons and one
daughter, according to the scheme
envisaged by the Select Committee,
if there was one son who was un-
divided and the other son had been
divided, then the interest of every
one of his undivided male descendants
should be included for the purpose of
determining the share of the female
heir, that means, the undivided son
and the daughter, that is, his sister,
would share equally in the property
that was left. That was the effect of
Explanation (a). The Explanation
(b), which was also put in by the
Select Committee, read:

“For the purpose of the proviso to
this section, the interest of the
deceased shall be deemed to include
the interest allotted to any male
descendant who may have taken his
share for separate enjoyment on a
partition made after the commence-
ment of this Act and Dbefore the
death of the deceased, the partition
notwithstanding.”

They not only for the purpose
of determining the share of the
female heir wanted 1to take into
account the share of the undivided
male coparcener, but also they said
that for the purpose of determining
that share, the share of the divided
son also should be taken into account.
When the Report of the Select Com-
mittee came before this House, this
House naturally and rightly thought
that, in that case, the anomaly would
have been that, if the other clause
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|

Bill, 1955

(b) of the Explanation had remained,
in certain cases, because his right to
have a partition was there and
because the other son had already
separated, the result would have been

2040

that the daughter would have
got more than the unfortunate
undivided son himself because the

other son had already taken away his
share; and if for the purpose of divi-
sion that was to be taken into account,
naturally the result would have been,
under the scheme as it was then pro-
malgated by the Select Committee,
that the undivided son would have
been penalised for continuing teo
remain undivided. Therefore, this
House rightly deleted this Explanation
2. So, what the House passed was
the clause 6 as reported by the Select
Committee with their Explanation,
only forming part of the Explanation
and with Explanation (b) deleted.
Now, when this matter went before
the Lok Sabha they thought that even
this, namely, the Explanation which
reads:

“For the purpose of the proviso to
this section, the interest of the
deceased shall be deemed to
include the interest of every one of
his undivided male descendants in
the coparcenary property, and the
female relative shall be entitled to
have her share in the coparcenary

property computed and allotted to
her accordingly.”
did not meet the case. Supposing

there was a father and he had an un-
divided son and he had a daughter
and the father died. One of the main
reasons urged was that so far as the
undivided son was concerned, he had

got the interest in the joint family
property by birth and that interest
had become vested in him. The

result of allowing even that Explana-
tion, clause (a), to remain as it was
was that the daughter or the sister or
the other female heir would get a
share not only in the interest of the
father in the joint Hindu family pro-
perty but also in the interest which
had become vested in the other copar-
ceners, in this case the son. That was
the main line of argument and it was,
thierefore, suggested that the best
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thing to do would be to give a share
to a female relative only in the
interest of the father himself and that
is what has led to the basis of the
present clause 6.

Now, while considering this matter
there were certain other things which
were brought to our notice. For
instance, if there was a divided son
and we allowed clause 6 as it was
passed by the Rajya Sabha then to
remain, it might be argued like this.
The divided son might have become
divided, but yet as soon as inherit-
ance ‘o the interest of the father
opened, then like any other daughter
or son, he himself might, wunder the
provisions as they stood then, try to
claim a share in that property. 1t
was, therefore, thought necessary to
make it clear that a divided son,
naturally having once got his share,
should have nothing to do with that
property and, therefore, the section
was redrafted from that point of view
to make it clear that a divided son
can in no case claim a share in  the
property, even in the interest of the
father. Therefore, it was thought it
was much Dbetter to redraft that
clause 6 making the provision that a
divided son should in no case get an
interest. That is one thing.

It was also pointed out—I would
like to explain the same to my lawyer
friends here—that even the Mitak-
shara law which we thought was the
same in its application all over the
country was not really so and it was
brought to our notice that there were
rulings, which have been followed
consistently by the Punjab High
Court, which say that even in a
Mitakshara family the son has got no
right to claim a partition, so long as
the father is alive, even in respect of
the joint family property. Therefore,
they thought that something must be
done to safeguard them also, because
what would happen is the daughter
would stand to benefit to the detri-
ment of the son simply because the
son had no vested interest in the
coparcenary property, because he had
no right to partition, and therefore it
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| was, in order to bring also uniformity

so far as this law 1is concerned with

respect to all those families who fol-
! lowed the Mitakshara school of law,

that some change has been made and,
. therefore, I would again like to read
that section in view of what I have
said. You will, therefore, find, Sir,
that it would read like this:

“When a male Hindu dies after
the commencement of this Act,
having at the time of his death "an
interest in a Mitakshara copar-
cenary property, hus interest in the
property shall devolve by survivor-
ship upon the surviving members of
ihe coparcenary and not in accord-
ance with this. Act:”

that remains. Then we have split up
that original proviso into two for the
sake of convenience of drafting as
this:

“Provided that, if the deceased
had left him surviving a female
relative specified in class I of the
Schedule or a male relative specified
in that class who claims through
such female relative, the interest of
the deceased in the Mitakshara
coparcenary property shall devolve
by testamentary or intestate succes-
sion as the case may be, under this
Act and not by survivorship.”

The addition of the word “testa-
mentary” has been made because, as
hon. Members are aware, we have
now provided in this Bill for the
testamentary powers being exercised
by a member of the coparcenary even
with respect to his share or his
interest in the coparcenary pro-
perty. It was, therefore, thought
while we were trying to put the new
section in a proper form, the word
“testamentary” also should be used
and, therefore, you will find that word
in the first part of the proviso. I think
it is an improvement on what we
had laid down in the proviso in the
Bill as it was passed. We said that
“such female or male relative shall be
entitled to succeed to the interest of
the deceased to the same extent”"—we
had put it in that form that she will
be entitled to succeed to the interest
but not to the whole of the interest

———
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that the deceased had thrown open to
all the heirs—“as she or he would
have done had the interest of the
deceased in the coparcenary property
been allotted to him on a partition
made immediately before his death.”
Now it has been put in this form:
“The interest of the deceased in the
#itakshara coparcenary property shall
devolve” etc. This was thought as
much better than the other one, and
what would happen under this scheme
is that as soon as a person belong-
ing to a coparcenary property dies,
then his interest shall devolve upon
all the heirs that are mentioned in
this Act. At that time instead of
saying as now “the interest of the
deceased in the Mitakshara copar-
cenary shall devolve by testamentary
or intestate succession” etc. we had
put it the other way that “a female
relative shall be entitled” to claim a
share. It was thought that this would
be a more appropriate way of dealing
with that matter.

Surr H. N. KUNZRU (Uttar Pra-
desh): Will the hon. Minister make
the position clear by giving an illus-
tration?

Surr H. V. PATASKAR: For
instance, there is a father and there
are two sons and one daughter. Now,
what we had stated was: when a male
Hindu dies after the commencement
of this Act, his interest in the pro-
perty shall devolve by survivorship
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upon the surviving members of the
coparcenary provided that if the
deceased had left him surviving

a female relative as specified in the
Schedule she shall be entitled to the
interest of the deceased to the same
extent as she would have had there
been a partition. It dealt with the
question of devolution of the interest
of the deceased father but only with
respect to what the female relative
will be entitled to succeed.

Surr H. N. KUNZRU: May 1 say
again that this is all theoretical? Will
the hon. Minister take an illustra-
tion?

Mr. CHAIRMAN: He started with
two sons and one daughter.
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Ser1 H. N. KUNZRU: Yes; what is
the value of the property and what
will be the share in each case?

SHr1 H. V. PATASKAR: Supposing
the property is worth Rs. 1,500. The
father’s interest will be Rs. 500 and
the two sons and daughter will natu-
rally share in that. Previously, we
had left untouched the other twn-
thirds of that Rs. 500. We had said
that the female heir would be entitled
to get one-third of that Rs. 500. Now.
what has been done is that so far as
that Rs. 500 is concerned that will be
open for distribution between the
sons and daughters. That is only a
different way of putting it; so far as
the amount is concerned there will
be no difference. (Interruptions.)

Mr. CHAIRMAN: They don’t secm
to be wiser.

Surr P. N. SAPRU (Uttar Pra-
desh): Supposing there are three sons
and a daughter and the three sons
separated from the father before his
death. And the father dies leaving
considerable accretions to the original
estate which was partitioned. Will the
entire estate go to the daughter or
will the sons also be entitled to a
share? ‘

Surr H. V. PATASKAR: So far as
separated sons are ccncerned, it is
now specifically made clear that after
once having taken their share in the

coparcenary property, they will not
again be entitled to any share with
whatever other relatives there are.

Of course, we can visualise cases of
the type mentioned by my hon. friend
where it may be that the property has
increased. There may be cases where
the property has decreased also. The
general principle is that if a man has
once taken his share and separated
himself from the joint family property
then he should not again be enabled
to claim a share along with the
rest of the people.

Surr P. N. SAPRU: Will the son be
able to get a share in the self-
acquired property of the father?
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going to say that all the heirs would ' ANPAL (Uttar Pradesh): Under the

share equally the self-acquired pro-
perty. This is only with respect to
joint family property.

Surr H. N. KUNZRU: May I ask
him another question? Had the Lok

Sabha agreed to clause 6 as it was
passed by the Rajya Sabha what
would have been the share of the

daughter in the case assumed by the
hon. Minister? There is property worth
Rs. 1,500. There are two sons and one
daughter. The interest of the father
would have included the interest of
everyone of his undivided male des-
cendants and the daughter would
have had an equal share with the
sons. Would not the daughter’s share
have amounted to Rs. 500? Now. if we
agree to the amendment passed by the
Lok Sabha, would not the daughter’s
share amount to one-third of Rs. 500
and not Rs. 5007

SHrt H. V. PATASKAR: It was
rightly pointed out that the undivided
son would be penalised when com-
pared to the divided son. And the
effect will be that as soon as a son is
born he will naturally get his interest
separated. There is no difficulty
about it at all under the law as it
stands. This would inevitably lead
practically to the disintegration of
the family. On the contrary if we
give a share only in the interest of
the father, there will be no such
tendency and particularly because we
are going to say that the divided son
will not get a share in the property

along with others. Naturally, the
tendency will be not to disrupt the
joint family.

Surt BHUPESH GUPTA (West

Bengal): That was not the question.
The question was whether under the
new clause the daughter will be get-
ting much less than what she would
be otherwise getting.

Surr H. V. PATASKAR: She was
getting a share in an interest which
had become vested in somebody else
already by birth. That was the point.
I will now turn to......

|

present amendment as passed by the
Lok Sabha, I want to know what
exactly the daughter will get; whether
she will get one-third of Rs. 1,500 or
one~third of Rs. 500.

Surt H. V. PATASKAR: She will
get an equal share along with the sons
in the property of the father, that is,
the self-acquired property. It is only
with respect to the coparcenary pro-
perty that she will get a share in the

interest of the father in the copar-
cenary.
Surt C. P. PARIKH (Bombay):

What happens if no son had separated?

Surr H. V. PATASKAR: I am un-
able to follow all this vehemence.
The position is......

Mr. CHAIRMAN: He will answer
all the questions in his concluding
speech.

SHRI H. V. PATASKAR: I know this
is the only clause that is going to be
discussed.

However, I will now try to
explain the most important amend-
ment which has been made by the
Lok Sabha in clause 6. At the time
of the discussion of clause 6 in this
House, there was a large body of
opinion that wanted to delete both the
explanationgs that found place in clause
6 of the Report of the Select Commit-~
tee. This House agreed to the deletion
of Explanation 2 which made the
share of a divided son also liable for
being taken into account for ‘he pur-
pose of determining the share of a
female heir. It then became apparent
that this would put the undivided son
to such a disadvantage that division of
property would be inevitable almost
in every case and if, unfortunately,
there was an undivided son at the time
of death of the father then in certain
cases he would get a share less in
exlent than the share his sister for
instance would get. Explanation 2
was, therefore, omitted by this House,



Hindu Succession

2047
[Mg. DEpUTY CHAIRMAN in the Chair.]

As regards Explanation 1, it laid
down in the original clause 6 that for
the purpose of computing the share of
the female relative, the share of the
undivided male descendant in the
roparcenary property should be taken
into account. Even then it was argued
that Explanation 1 was inconsistent
with the basic idea underlying clause
6 wherein we did not want to abolish
the joint family of the Mitakshara
type immediately. We merely wanted
to give a share to the female relative
in the estate of the deceased. At this
stage I would like to bring to the
notice of hon. Members that this Bill
is not dealing directly with the ques-
tion of the abolition or otherwise of
the joint family system. It had not
been possible for us to abolish the
joint family; if that was possible,
probably many of these difficulties
could have been avoided. So, when
we deal with that question of the joint
Hindu family, whether of the Mitak-
shara or of other types, I think that
would be the proper time to make any
adjustments if they are found neces-
sary. It was felt that with Explana-
tion 1 we would be giving a share to
a fernale relative, say, a daughter, not
only in the interest of the father but
also in the interest of the brother, an
interest which had already become
vested in him by reason of his birth.
The same point was also urged in the
Lok Sabha. It is true that if this
provision had remained in clause 6 as
it was, there would be temptation
almost inevitably to separate the
interest of male descendants who are
not only major but minors also, and
though it was not our intention to do
s0, it would have led to almost imme-

diate disintegration of every joint
family. It was, therefore, thought
that the daughter or the female

heir should be given a share only
in the interest of the deceased in the
coparcenary property. It should be
remembered that so far as this
PBill is concerned the crux of the
matter is that there was a desire not
to effect immediate abolition of the
joint Hindu family as it was thought
that it would lead to consequences
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and upheavals which could not be
anticipated.  Consistently, therefore,
with this idea it was thought not to
include the interest of an undivided
male descendant in the coparcenary
property for the purpose of determin-
ing a share of the female heir so that

there would be no desire on the part__

of such a male descendant to cffect
severance from the joint family status,
merely to safeguard his vested
interest. It was, therefore, decided to
delete this Explanation also. This is
the main feature of the amendment.
However, when this clause was
redrafted to carry out this pur-
pose it was thought also to make it
clear that a separated son should not
have any right to claim a share in the
interest of the father from whom he
has separated. That is why the pre-
sent Explanation 2 in clause 6 is
added. While redrafting this clause
6, it has, however, been made clear
that the interest of the deceased in
such a case shall devolve not by sur-
vivorship but by testamentary or in-
testate succession as the case may be

under the provisions of this Act. This

is intended to all

anomalies.

remove possible

Another point that was brought to
the notice 8f Lok Sabha was that there
were parts like Punjab where in the
Mitakshara family the sons had no
right to claim a partition during the
life time of the father. In order that
this clause should apply uniformly to
all Mitakshara families, in Explana-
tion 1 it has been made clear by the
addition of suitable phraseology that
the fact that a person is not entitled to
claim partition is not material for the
purpose of determining succession as
envisaged in clause 6. I hope this
amendment will find favour with this
House.

Amendment No. 11 is in respect of
clause 7. It relates to persons gov-~
erned by marumakkattayam, aliyasan-
tana or nambudri law. Now, the
words ‘tarwad, tavazhi or illom’ are
peculiar to marumakkattayam and
nambudri laws. The words ‘kutumba’
or ‘kavaru’ are peculiar to aliyasane
tana law......
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Surr R. B. SINHA (Bihar): Sir, 1
wanted to know one thing regard-
mg Mitakshara law. Suppose the
father dies......

Surr H. V. PATASKAR: Sir, I
have gone to clause 7. He can put the
question later on.

" Mr. DEPUTY CHAIRMAN: You can
put it later.

SHrI R. B. SINHA: Only one ques-
tion. Suppose the father dies leav-
ing no son. Is there any provision
that the portion of the father will go
to the daughter?

Surt H. V. PATASKAR: It is bound
to go to her. ’

Surr R. B. SINHA: Is that clear
the law or not?

H. V. PATASKAR: That

in
SHRI is
clear.

Amendment No. 11 is in respect of
clause 7. It relates to persons gov-
erned by marumakkattayam, aliya-
santana or nambudri law. Now, the
words ‘tarwad’ ‘tavazhi’, or ‘illom’ are
peculiar to marumakkattayam and
nambudri laws. The word ‘kutumba’
or ‘kavaru’ is peculiar to aliyasantana
law. It was, therefore, thought desir-
able that clause 7(1) should be split
up into 7(1) and 7(2) and the Expla-
nation which was common to both
should figure separately as Explana-
tion to 7(1) and 7(2). This is more
or less a formal amendment made
with the purpose of accurately des-
cribing the provisions contained in
clause 7 from the point of view of
better drafting. The names of these
families which are described as
tarwad, etc. are peculiar to some sys-
tems of law. It is only from the point
of view of a better drafting that clause
T7(1) has been split up into T(1) and
7(2).

Amendment No. 12 relates to clause
10. It is also connected with amend-
ment Mo. 27 to the Schedule. As hon.
Members are aware, next to amend-
ment No. 10, this is another amend-
ment which has really got some
importance. As hon. Members are
aware, the Select Committee had put
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mother in class 1 of the Schedule.
However, this House thought it better
io put her in class II along with the
father. As you are aware, the mother
in Hindu society has a special place of
respect  and devotion and in
the matriarchal system of law
she holds a pivotal position besides
the position of respect and .sentiment.
It was, therefore, thought that the
mother should be placed in class I of
the Schedule. There rezlly will be
very few cases in which the mother
will be inheriting the son because
generally it is the children who sur-
vive their parents. Another consider-
ation which I would place before the
Members of this House is this. After
all if a share goes to the mother it is
not likely to go out to any one except-
ing her own children. At the same
time in certain hard cases it might
give a feeling and a sense of security
to an wunfortunate mother. There
might be cases where the son dies
leaving a widow and the mother.
Now, the widow will inherit. Sup-
posing the father had left no property,
in that case the mother will be hard
hit. As long as the son was alive,
probably there would have been no
difficulty so far as the mother was
concerned. But when the property
passes on to the widow and through
her only ta the mother, the mother
would be really in a helpless position.
It was thought that nothing would be
lost by placing the mother in class I.
Even from practical considerations, if
the mother was there to sharc along
with her children, etc., I think it is not
likely that her property would in any
case be given to any one other than
her own children. It was from that
point of view this change was urged.
Now, there was a proposition that the
father also should be put in class I
along with the mother. But it will be
rightly seen that the position of father
is entirely different to that of mother
not only from the point of view of
sentiment, but also from the point of
view of material considerations. In
many cases, the father would be the
earning member of the family, unlike
the mother who is likely to be a help-
less member of the family., There-
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fore, 1t was ihought that the father
might be allowed to conflnue in class
II, where he is now, but that the
mother may be transposed to class L
And that is one other major change
which has been made by that House.
I hope this change both in amend-
ment Nos. 12 and 27 will meet with
the approval of this House.
R
Amendments 13 and 14 relate to
omission of clauses 12 and 13. Even
this House had passed clause 8 of the
Bill which relates to general rules of
succession in the case of males and
that clause contains sub-clauses (c)
and (d) which lay down that in the
absence of any heirs of the first two
classes the property will devolve on
the agnates of the deceased and in the
absence of the agnates it will devolve
on the cognates of the deceased.
Clauses 12 and 13 are thus merely a
repetition of the rules laid down in
sub-clauses (¢} and (d) of clause 8.
They are, therefore, omitted as being
unnecessary. Because you will find
on comparison that it practically re-
produces what has been laid down in
sub-clauses (c¢) and (d) of clause 8.
It was, therefore, thought that they
should be deleted.

Then, amendment No. 15 relates lo
clause 16. Sub-clause (1) of clause
16 makes the property possessed by a
female Hindu absolute. Sub-clause
(2) provides that this shall not apply
to any property acquired by way of
gift or under a will, where the terms
of the gift or will prescribe a restrict-
ed estate in such property. It was,
however, thought that apart from
gifts or wills there might be other
instruments or decrees or orders of a
civil court which might lay down that
the estate given to the female was a
restricted one and on the same prin-
ciple on which such restricted estate,
under a gift or will, is saved from the
operation of sub-clause (1) of clause
16, such restricted estate conferred by
an instrument or under a decree or |
order of the civil court should also be !
saved from the operation of sub-clause |
(1) of clause 16. It will be seen that
this is a necessary and a desirable ‘
amendment as there is no desire to |
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wuierfere in matters which have been
already settled either by instruments
between parties or by decrees and
orders of civil courts. Probably, my
lawyer friends will be aware that in
many cases there is litigation about
partition and about so many other
matters and at that time parties enter
into a compromise and a decree is
passed which gives some estate to a
woman for enjoyment in her lifetime.
In that case during her lifetime some
more estate may come to her. Sup-
pose there is an arbitration or award,
or a person may make a gift or will,
or there might be other instru-
ments by which a property is
conferred to a female. In such
cases, it is not desirable to inter-
fere or try to extend the rights of the
woman which have accrued to her
under specific terms of instruments,
decrees or awards. Because we have
already made such an exception in the
casc of gifts and wills, it is desirable
that there should be an exception to
documents of this nature.

Amendment No. 16 relates to clause
17. This clause relates to general
rules of succession in the case of a
female Hindu and it lays down that in
the first instance the property of a
{cmale Hindu shall devolve upon the
sons and daughters and the husband
of the dcceased; socondly, upon the
mother and father; thirdly upon the
heirs of the father; fourthly, upon the
hcirs of the mother; and lastly, upon
the heirs of the husband. 1t was
urged that in the case of a woman
dying but leaving no children or her
husband behind, it is but natural that
the heirs of the husband should suc-
ceed in preference to the mother
and the father or their heirs. As re-
gards properties inherited by a woman
dying childless, if such property has
been inherited by her from her father,
sub-clause (2) has been retained and
under that sub-clause such property
will devolve upon the heirs of her
father; and similar provision has been
made in the same sub-clause regarding
property inherited by such a woman
from her husband. Sub-clause (2) is
retained as it is and sub-clause (1) is
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so amended as to put the heirs of the | think they are all remote heirs.

husband in the second category, the |

rest of the categories following in the
same order.

If hon. Members turn to this clause
17, they will find that we have not
touched it.

Sarr H. N. KUNZRU: What is the
ground on which......

will
What

Surt H. V. PATASKAR: 1
just refer to this clause itself.
we will say here is:

“The property of a female Hindu
dying intestate shall devolve accord-
ing to the rules set out in section
18,-—

(a) firstly, upon the sons and
daughters (including the children
of any pre-deceased son or
daughter) and the husband;

(b) secondly, upon the mother
and father.”

So, immediately after ‘“(including the
children of any pre-deceased son or
daughter) and the husband” we say
that secondly, in the absence of these
heirs, the property shall devolve on
the mother and father. Then “(c)
thirdly, upon the heirs of the father”
and so on and then “(e) lastly, upon
the heirs of the husband.” It was
thought, now that we were giving
inheritance not to the daughter, but
to the widow, the mother and such
people, while we retained the proviso
in sub-clause (2), we should not inter-
fere with it so far as the daughter was
concerned. If a woman dying child-
less inherits property from the father,
it will go to the heirs of the father
However, if a widow who is childless
and inherits property from her hus-
band dies, then whatever property
remains will go back to the heirs of
the husband. That is sub-clause (e)
of clause 17. In the case of women
who are married, there are likely to
be persons who are the heirs of the
husbands, apart from the heirs we
have provided. They have been inter-
posed—(e) in the place of (b) and
(b), (c) and (d) have been made as
(¢), (d) and (e). This is the only
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change that has been made. I do not
Dr. W. S. BARLINGAY (Madhya

Pradesh): My only difficulty is with
regard to amendment No. 16. It does
seem to me that there is no justifica-
tion for interposing the heirs of the
husband in between sub-clause 1(a)
and 1(¢). Those heirs now come
under sub-clause (1) (b). What is the
justification for it? Obviously, the
mother and the father are closer to
the childless widow. -

Surt H. V. PATASKAR: Let us
take a concrete list of heirs who are
likely to be there—the daughter,
widow and the mother in sub-clause
(1). What happens to a childless
widow is separately provided. There
is an aged widow who succeeds to her
share in the family property. Who
are likely to be her nearer heirs?
They should be her children or the
grand children. Then about the hus-
band, there is no difficulty. If she is
a widow who has inherited property,
I think the nearer heir will not be
the mother or father, but the heir of
her husband.

Dr. W. S. BARLINGAY: From
whom does she get the property?

SHrr H. V. PATASKAR: We have
taken sub-clause (2). Normally, if
we look at the society as it is, who are
likely to be the heirs of a mature
woman who, after the middle-agr
dies? Are the relatives of the hus
band so distant that the father, mother
and the heirs of the father or mother
all should come up and be made heirs?

Dr. W. S. BARLINGAY: That is the
whole point. The woman concerned
is first of all a widow. Then she has
no children. Now the point is, nor-
mally she will inherit not from the
husband, but from the father and tha
mother. What T suggest is that their
inheritance should go back to the
father and the mother.

Surr H. V. PATASKAR: Of course.
As a matteF of fact, my own view is
that so far as the question of inheri-
tance on behalf of remote heirs is con-
cerned, I do not know how many
cases are likely to arise. It is a mat-

2
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ter on which there can be—and there | list. I do not think that the matter
is—scope for difference of opinion. . can be taken further than what I have
But, at the same time, normally we [ tried to do.

have got married women so far as the ‘ Then, amendments Nos. 22 and 23
present state of the society is con- ! yelate to clause 25. As hon. Members
cerned. Now, when they are entitled | are aware clause 25 incorporates a
to inherit not only as daughters, but | gspecial provision with respect to a
as widows and mothers, I believe that | dwelling house wholly occupied by the
the heirs of their husbands need not | members of a family. In such a

be put almost in the last. house, the right of a female heir to
Dr. W. S. BARLINGAY: May I fur- | Claim partition of a dwelling house
ther point out that this is again in 1sh not to arise untl_l- the male heirs
conflict with sub-clause (2) of clause %oose to effect partition of the same.
17? That clause is as follows: ut clauge 25 asserts' that such 2
i female heir has got a right of resi-
dence therein. In the Rajya Sabha,
however, we added a proviso that:

“Notwithstanding anything con-
tained in sub-section (1),—

(a) any property inherited by ! “When a female heir is a daugh-
a female Handu from her father | ter, she shall be entitled to a right
or mother shall devolve, in the of residence in such a dwelling
absence of any son or daughter house only (1) if she is unmarried;

(2) if she has been deserted by her
children of any predeceased scn husband and (3) is a widow whose
or daughter) not upon the other husband has left no dwelling house.”

heirs referred to in sub-section | In the Lok Sabha, they thought that
(1) in the order specified therein, | as regards condition (2), to entitle a
but upon the heirs of the father.” | daughter to right of residence, it is
not necessary that she should
have been deserted by her hus-
band, but it should be enough
that she is separated from him.

Surt H. V. PATASKAR: The hon. | Because, now we have passed the
Memnber will remember that that | Hindu Marriage Act. She may not
clause has been put in with another | have been deserted by the husband,
different purpose. Suppose there is | but she might be living separately.
the father who has a daughter married. | And it should be enough that she is
She dies without any issue and she ' Separated from him. If she gets
has inherited her father’s property. | Separated from him, then naturally
It was thought that the husband might | She would require some other place to
marry again and might have children | live. If she has got the right of in-
by another wife. And there is no | heriting her father’s house, naturally,
reason why that property which she | €ven in such a case, she will be in a
had inherited from her father should | POsition to go and reside in that

of the deceased (including the

That is to say even where the hus-
band lives, but she has no children
in that case......

not go to the father. That was the | POuse.

object underlying sub-clause (2). As regards condition (3) that she
Dr. W. S. BARLINGAY: Will the | 15 @ widow and her husband has left

same logic not apply here? no dwelling house, the other House

. thought that in the case of a widow,

Surt H. V. PATASKAR: All that | there should be no such restriction
has been observed. And apart from | and that she should be allowed to
that, if there were cases in which the | exercise her right if she chose to do
inheritance was to go in the order in | so. The main reason was that it may
which it had to be speeified in sub- | be that even if the husband had left
clause (1) of clause 17, then it was | a dwelling house, the widow may not
thought that the heirs of the husband | in many cases find it either conve-
need not be put in the last lap of the | nient, desirable or proper to live in
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the husband’s house only and, there-
fore, in the case of a widow,
from these restrictions, she should be
allowed to exercise the right to reside
in the father’s house if she so wanted
to do.

Another thing which I may point
out in this connection is that in the
case of a daughter who has inherited
in her father’s property a share in the
dwelling house, if she becomes a
widow, she may have a share in a
dwelling house in which either the
husband had a share or he owned it.
But as we know, in many such cases,
the widow will find it hardly conge-
nial to live in that house, and probab-
ly there may be so many difficulties
there. She may choose, more or less,
to go and occupy the house where she
is entitled to her share. (Interrup-
tion.) I think, it cannot be denied that
many of these unfortunate widows are
not very happy there, particularly
after the loss of their husbands. A
widow may prefer that she should go
and live in the housc¢ of her father
where she has got her share. There-
fore, we thought that we need not
have too much of a restriction. In
many cases, she may be quite well-
cared for and quite happy in her hus-
band’s family. It was thought that
we need not put any restrictions and
the widow should be left with that
choice to decide for herself, in case
she unfortunately becomes a widow,
whether she would like to go to her
jhusband’s house or to the house of her
father. That was the idea with which
it was done.

Sart H. C. DASAPPA (Mysore): 1
thought the hon. Minister had discus-
sed it at very great length that if she
has a dwelling house by her own right
in her husband’s property, she should
not go back into the family of her
parents, and that may not conduce
very much to the happiness of the
people there. That was the idea with
which the hon. Minister himself
acceptéd the amendments. 1 am
wondering, Sir, how he is going back
on that stand. -

apart |
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SHrt H. V. PATASKAR: I have
explained that there is ne going back,
and I believe it is really a hard case
and that we should not have such a
restriction on that unfortumate widow.
(Interruption.)

Mr. DEPUTY CHAIRMAN:
shall discuss it later.

SHrr H. V. PATASKAR: "Then,
Sir, amendment No. 24 is only a for-
mal amendment.

Amendments Nos. 25 and 26 relate
to clause 32. In the Explanation to
clause 32 there is a reference to inter-
est of male Hindu in the Mitakshara
coparcenary property which shall be
deemed to be a property capable of
being disposed of by him but there is
no reference to the property or the
interest of a member of a tarwad,
tavazhi, illom, kutumba or kavaru,
which are also joint families in
the matriarchal system of law.
Amendment No. 25 only corrects this
omission by mentioning along with
the Hindu Mitakshara coparcenary
similar joint families under the matri-
archal system of law.

We

Amendment No. 26 proposes to add
another declaratory provision to clause
32 2= had been done already in respect
of unother matter in clause 4 of the
Bill. It will be seen that this Bill
deals with the question of succession
amongst Hindus. The question of
maintenance is not being dealt with
here. That will be dealt with in
another Bill while dealing with the
rest of the original Hindu Code.
Clause 4(1) (a) clearly lays down
that any text, rule or interpretation of
Hindu law or any custom or usage or
part of that law in force immediately
before the commencement of this Act
shall cease to have effect with respect
to any matters for which provision is
made in this Act. This necessarily
implies that only those matters for
which provision is made in this Act
will cease to have effect. And as
maintenance is not the matter with
respect to0 which any provision is made
in this Act, the present law on that
subject will continue to operate.
However, it was thought proper that
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this should be made specifically clear
in order to remove any doubts. The
Lok Sabha, therefore, added sub-
clause (2) to clause 32 which runs as
follows:

“(2) For the removal of doubts
it is hereby declared that nothing
contained in sub-section (1) shall
affect the right to maintenance of
any heir specified in the Schedule
by reason only of the fact that under
a will or other testamentary disposi-
tion made by the deceased the heir
has been deprived of a share in the
property to which he or she would
have been entitled under this Act
if the deceased had died intestate.”

SHrRr P. N. SAPRU: How will this
maintenance be determined? What
exactly will be the amount of main-
tenance to which a person may be
entitled?

Surr H. V. PATASKAR: The posi-
tion is like this. As the hon. Mem-
ber will see, we have made a provi-
sion in clause 32 enabling a Hindu
coparcenary to make a will in respect
©of his share in the coparcenary pro-
perty. Now, one of the arguments
advanced in the other House was
that he may so make a will as to
defeat the very right of maintenance.
But we have made it clear in clause
4 that by this Bill we are not going
1o affect any of the provisions of the
Hindu law which exists at present.
Now, in order to leave no doubt in
respect of those rights of mainte-
nance, which we will deal with
when we come to other parts of the
Hindu Code, we have added this
provision which I would like to
repeat. It runs as follows:

“(2) For the removal of doubts
it is hereby declared that nothing
contained in sub-section (1) shall
affect the right to maintenance of
any heir specified in the Schedule
by reason only of the fact that
under a will or other testamentary
disposition made by the deceased
the heir has bgen deprived of a
share in the property to which he
or she would have been entitled
under this Act if the deceased had
died intestate.”
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Surt P. N. SAPRU: My point .was
this. The civil courts usually take
different views. At one time the
taken was that she should
be entitled to maintenance. Now the
courts have taken a more liberal view.
I remember a case in which the court
took the view—the Allahabad High
Court—that certain conditions must
be taken into account while fixing the
amount of maintenance. Now, if I am
about to make a will, then what is to
be the maintenance level which I must
keep in mind, so far as the members
of the family who are entitled to
maintenance are concerned?

Surr H. V. PATASKAR: I think,
just as we arc now codifying this
part of the Hindu law, we must also
codify at no distant date the law
relating to maintenance, because as
you have rightly pointed out, there
are some courts which have been
taking different views with respect to
the right {o maintenance. I think,
whatever we are doing here or what-
ever we are laying down here, does
not affect this question. But I do
realise my hon. friend’s argument
that at no distant date we must also
codify the remaining portions of the
Hindu law in order that the whole
thing may work properly. Just for
the time being, however, we thought

that the rights which may be in
existence at present, whatever they
may be, should be preserved. And

that is tried to be done by the neces-
sary provision made in this Bill. In
this Bill we could not go any further.
There were proposals in the other
House that we might make some
provisions for maintenance also in
this Bill, but I thought that it would
be much better to deal with that
question separately.

It will thus be seen that out of 27
amendments made by the Lok Sabha
as many as 18 are either formal, of a
drafting nature or consequential.
They are Nos. 1, 2, 3, 4, 5, 6, 7, 8,
11, 13, 14, 17, 18, 19, 20, 21, 24 and 25.
Two, viz.,, Nos. 9 and 15 merely £lil
in certain omissions. No. 16 merely
effects a changa in the order of a cate-~
gory of remote heirs. No. 28 is
merely a declaratory proviso added to

i
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remove doubts. Two of them, viz., 12
and 27 are intended to tfranspose
mother from a class II heir to class I

heir. Nos. 22 and 23 make a small
change with regard to a separated
daughter or a daughter who has

become a widow.

The only important amendment ig
amendment No. 10. As I had said in
the other House, clause 6 is a cru-
cial clause in this Bill. The amend-
ment has been criticised by some as
not restoring full justice to a female
heir. It should be noted that in res-

pect of all properties of persons who |

do not belong to a Mitakshara family,
as also in respect of all separate and
self acquired properties of persons
who belong to such a family, the
female heir will be entitled to the
same share as a male heir. Even ag
regards coparcenary properties she
will have a share equal to that of a
male heir
deceased in such a coparcenary. By
the new provision the fear of almost
universal partitions by male mem-
bers has to a large extent been allay-
ed. As I have said more than once,
legislation is a process of evolution; it
cannot create revolutions; nor is the
process of revolution always a happy
one. Non-violent revolutions by legis-
lative enactments are only evolution
speeded up. I am sure as a result
of political and economic changes the
joint family of the Mitakshara type
has largely disappeared and whatever
might have remained is fast
disappearing.

This important piece of legislation
originally formed part of the Hindu
Code. It has gone through various
vicissitudes. It first emerged in this
House some time in the month of
May 1954 and, with your permission,
published in the Gazette. With the
tender care and sympathetic consi-
deration by all sections of this House
this Bill was first passed in this House.

The Lok Sabha has maintained
intact the substance and structure
of this Bill. To this House will ulti-

mately go the credit of putting thic
important piece of social legislation
on the Statute Book. I will, there-

in the interest of the |
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fore, appeal to hon. Members of this
House to facilitate this task by agree-
ing to the amendments passed by the
Lok Sabha without delay.

This is a piece of legislation in
which, regarding some minor matters,
there are bound to be two opinions.
Ultimately, these have to be decided
one way or the other. There are only
two imporiant matters to my mind.
They are clause 6 which restricts the
share of the daughter only in the
interests of the coparcenary. This is
one, and the other is the item where
we put the mother in the class I list
of heirs instead of in class II. In such
matters two opinions are always
possible, and 1 would appeal to hon.
Members of this House not to make
too much of these small matters.
Petty differences, minor differences,
there are bound to be in a legislation
of this type. There is bound to be a
difference of opinion with respect to
what should happen to a widowed
daughter, whether she is separated
from or discarded by the husband,

etc. These are all minor things. The
most important part of this social
legislation is that for the first time,

so far as Hindu law is concerned, uni-
formly throughout India, whether
people are governed by the Mitak-
shara or any other system of law,
with respect to separate property,
with respect to self-acquired pro-
perty, the daughter will be entitled
to an equal share with the son. This
is no small achievement. With regard
to coparcenary property, with the
efforts, with the co-operative efforts,
of the Members of this House as
well as the other House, an attempt
has been made to solve this very diffi-
cult question, difficult on account of
the differing sentiments that prevail
in several parts of the country. Ulti-
mately, we had to come to a certain
decision. This House came to a deci-
sion giving an equal share to the
daughter in all property, which was
no doubt advantageous to the daugh-
ters. After all, it must be remember-
ed that a legislation of this kind must
come by adjustment, by mutual ce-
operation, and 1t is the only way of
solving such social questions. It can-~
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not be merely by legislation. This
House, as my experience has shown,
is well fitted to deal with such mat-
ters on account of their mature rea-
soning and on account of several other
factors. I am sure it is not in the
interests of anybody to try and delay
this matter any further. On the con-
trary, it may be playing into the
hands of those who do not want that
there should be any progress at all
in such matters, for whatever rea-
sons it may be. I would not go into
them here. But for the two small
points I have mentioned, the Bill is
practically the same as it was passed
by the Rajya Sabha; and it is in the
interests of women themselves that
we should accept both these changes.
I am sure that, so far as the mother
is concerned, everyone of us feel
that mother is next only to the Crea-
tor and in fact slightly higher than
Him even. Putting her in class I is
not going to dislocate or disturb the
Bill. As regards the share of the
daughter, for the first time, by what-
ever law people may be governed,
they will get an equal share along
with the sons in separate property or
self-acquired property. We all know
that in our society the joint family is
fast disappearing. As soon as some
members of the family become law-
yvers or doctors and Dbegin to earn
something more than the others, they
get separated. In all these properties,
the daughter of the family will be
entitled to get an equal share with
any other male relative. It is only in
the very small number of cases of
joint family property, her share is
restricted. I say “small number of
cases” because I know that even in
the case of big business families, the
Income-tax Act has brought about
-division. I know that they are all
converted into partnerships. Look at
it from a practical point of view.
From a practical point of view you
will find that by the passing of this
measure, for the first time Hindu
women attain a status of equality
along with the men. Let us net try to
deal with it by merely asking as to
why the other House modified certain
things which were passed by this
House. After all, in such minor mat-
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ters two views are possible, I would

. therefore, make this appeal to this

House. To this House goes the credit
primarily for the structure of the

. Bill, and to this House will go finally

the credit of placing this measure on

' the Statute Book.

SHri1 BHUPESH GUPTA: We are
sorry for the injury caused to the
Bill in the other House.

SHr1 H. V. PATASKAR: 1 would,
therefore, appeal to hon. Members to
put this on the Statute Book with-
out any further delay. Both these
Houses are wings of the same Par-
liament, which is a sovereign body,
but I look upon primarily this House:
to see that without any further delay
a Bill of this importance and conse-
quence is placed on the Statute Book
and becomes the law of the land. Sir,
I have done.

Mr. DEPUTY CHAIRMAN: Motiorr
moved:

“That the following amendments
made by the Lok Sabha in the
Hindu Succession Bill, 1955, be
taken into consideration:—

Enacting Formula

1. Page 1, line 1, for ‘Sixth Year”
substitute ‘Seventh Year.’

Clause 1

2. Page 1, line 5, for ‘1955’ suh-
stitute ‘1956°.

Clause 3

3. Page 2, line 13, omit ‘(gotraja)’.

4, Page 2, line 21, omit ‘(tan-
dhu)'.
5. Page 3, line 14, after ‘Cochin
Nayar Act,’ insert—
‘with respect to the matters
for which provision is made i

thiz Act.’

6. Page 3, line 18, after ‘governed’
insert— '

‘with respect to the matters for
which provision is made in this
Act’
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7. Page 3, line 24, add at the end—

‘with respect to the matters for
which provision is made in this
Act/?

8. Page 3, omit lines 31 and 32.

Clause 5
9. Page 4, after line 19, add—

‘(iii) the Valiamma Thampuran
Kovilagam Estate and the Palace
Fund administered by the Palace
Administration Board by reason
of the powers conferred by Pro-
clamation (IX of 1124) dated 29th
June, 1949, promulgated by the
Maharaja of Cochin.’

Clause 6

10. Page 4, for lines 25 to 36,

substitute-—

‘Provided that, if the deceased
had left him surviving a female
relative specified in class I of the
Schedule or a male relative spe-
cified in that class who claims
through such female relative, the
interest of the deceased in ° the
Mitakshara coparcenary property
shall devolve by testamentary or
intestate succession, as the case
may be, under this Act and not
by survivorship.

Explanation 1.—For the pur-
poses of this section, the interest
of a Hindu Mitakshara coparce-
ner shall be deemed to be the
share in the property that would
have been allotted to him if a
partition of the property had
taken place immediately before
his death, irrespective of whether
he was entitled to claim parti-
tion or not.

Explanation 2.—Nothing con-
tained in the proviso to this sec-
tion shall be construed as enabl-
ing a person who has separated
himself from the coparcenary
before the death of the deceased
or any of his heirs to claim on
intestacy a share in the interest
referred to therein.’
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Clause 7
11, Page 5, for lines 1 to 18, subs-

titute—

“7. Devolution of wnterest in the
property of a tarwad, tavazhi,
kutumba, Kavaru or illom.—(1)
When a Hindu to whom the
marumakkattayam or nambudri
law would have applied if this
Act had not been passed dies
after the commencement of this
Act, having at the time of his or
her death an interest in the pro-
perty of a tarwad, tavazhi or
illom, as the case may be, his or
her interest in the property, shall
devolve by testamentary or
intestate succession, as the case
may be, under this Act and not
according to the marumakkatta-
yam or nambudri law.

Explanation.—For the purposes
of this sub-section, the interest

of a Hindu in the property of a .

tarwad. tavazhi or illom shall be
deemed to be the share in the
property of the tarwad, tavazhi
or illom, as the case may be, that
would have fallen to him or her
if a partition of that property per
capite had been made immedia-
tely Dbefore his or her death
among all the members of the
tarwad, tavazhi or illom, as the
case may be, then living, whether
he or she was entitled to claim
such partition or not under the
marumakkattayam or mnambudri
law applicable to him or her, and
such share shall be deemed to
have been allotted to him or her
absolutely.

(2) When a Hindu to whom the
aliyasantane law would have
applied if this Act had not
been passed dies after the com-
mencement of this Act, having at
the time of his or her death an
undivided interest in the pro-
perty of a kutumba or kavaru. as
the case may be, his or her in-
terest in the property shall
devolve by testamentary or in-
testate succession, as the case may
be, under this Act and not accord-
ing to the aliyasantana law.
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Explanation.—For the purposes
of this sub-section, the interest
of a Hindu in the property of a
Kutumba or kavaru shall be
deemed to be the share in the
property of the kutumba or
kevaru, as the case may be, that
would have fallen to him or her
if a partition of that property
per capita had been made imme-
diately before his or her death
among all the members of the
kutumba or kavaru, as the case
may be, then living, whether he
or she was entitled to claim such
partition or not under the aliya-
santana law, and such share shall
be deemed to have been allotted
to him or her absolutely.’

Clause 10
12. Page 6, line 10, after ‘daught-
ers’ insert ‘and the mother’.

Clause 12
13. Page 6, omit clause 12.

Clause 13
14. Page 6, omit clause 13.

Clause 16
15. Page 7, for lines 25 to 27,
substitute—

‘(2) Nothing contained in sub-
section (1) shall apply to any
property acquired by way of gift
or under a will or any other
instrument or under a decree or
order of a civil court or under an
award where the terms of the
gift, will or other instrument or
the decree, order or award pres-
cribe a restricted estate in such
property.’

Clause 17

16. Page 7, for lines 32 to 35,
substitute—

‘(b) secondly, upon the heirs of
the husband;

(c) thirdly, upon the mother
and father;

(d) fourthly, upon the heirs of
the father; and

(e) lastly, upon the heirs of
the mother.’ ’

Clause 18
17. Page 8, line 25, for ‘clauses
{¢), (d) and (e) of sub-section (1)’
substitute ‘clauses (b), (d) and
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(e) of sub-sectibn (1) and in sub-
section (2)’. -

Clause 19
18. Page 8, line 31, for ‘sections
8, 10, 12, 13, 17, 25 and the Sche-
dule’ substitute ‘sections 8, 10, 17
and 25.

19. Page 8, omit lines 40 and 41. —__°
20. Page 9, omit line 1.
21. Page 9, omit lines 14 and 15.
Clause 25
22, Page 10 line 30, after ‘has ~
been deserted by’ insert ‘or has
separated from’.

23. Page 10, lines 30 and 31, omit
‘whose husband has left no dwel-
ling house.’ ’

Clause 31

24. Page 11, line 16, for ‘go to’

substitute ‘devolve on’.

Clause 32
25. Page 11, for lines 26 to 29,
substitute—

‘Explanation.—The interest of a
male Hindu in a Mitakshara
coparcenary property or the
interest of a member of a tarwad,
tavazhi, illom, kutumba or
kavaru in the property of the
tarwad, tevazhi, illom, kutumba
or kavaru shall, notwithstanding
anything contained in this Act or
in any other law for the time
being in force, be deemed to be
property capable of being dis-
posed of by him or by her within
the meaning of this sub-section.’

26. Renumber clause 32 as sub-
clause (1) and after sub-clause
(1), add—

‘(2) For the removal of doubts
it is hereby declared that noth-
ing contained in sub-section (1)
shall affect the right to mainte-
nance of any heir specified in the
Schedule by reason only of the
fact that under a will or other
testamentary disposition made by
the deceased the heir has been
deprived of a share in the pro-
perty to which he or she would
have been entitled under this
Act if the deceased had died
intestate.’
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The Schedule
27. Page 12,—

(i) line 5, after ‘widow’ insert
‘mother’;.fand (ii) line 11, omit
‘mother’ ”,

We will resume the debate at 2-30.
The House stands adjourned for lunch
till 2-30 p.m.

The House adjourned
Iunch at one of the clock.

for

The House reassembled after lunch
at half past two of the clock. M-r.
DPeruoTy CHAIRMAN in the Chair.

Surt PERATH NARAYAN NAIR
(Madras): Mr. Deputy Chairman,
Sir, I accord my general support to
this Bill, to the amendments which
have been accepted by the Lok Sabha,
because this is a progressive measure.
With all its drawbacks, with many
loop-holes which it still leaves, it is
still an advance, serving in a consi-
derable measure, to meet the needs
of present day modern society. When
I speak of the drawbacks and of th=
loop-holes, I have particularly in
mind the amendments which the Lok
Sabha has made to clauses 6, 26 and
others. Now, in respect of our efforts
to restore to women equal status in
property and in regard to our efforts
to see that concentration of oroperty
in particular individuals—single heirs
—and in particular estates in joint
families is not there and that there
must be a better distribution, I am
not happy because clauses 6, 25 and
other clauses do not go to the extent
to which I wish they had gone. Now,
I am sure that those clauses relate
to what is called the Mitakshara law
and other things and 1 know hon.
Members of this House, who are more
competent to speak on those parti-
cular clauses, will deal with the
various aspects of that question. It
is just a tardy, very hesitant, recog-
nition of the women’s rights to pro-
perty which we give under those
clauses, I am not satisfied with that
and I am definitely of the opinion that
we have to go far more in advance
just to resiore to women their equal

Tights,
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i I come from Kerala and this Bill
| seeks to make some material changes
" in our law, the marumakkattayam
| law and the nambudri law and other
laws, and I would hke to deal at
some particular length with those
clauses of the Bill which affect us—
! how our rights under those laws are
} affected by those clauses—and I think
} I would take the amendments in the
! serial order. First I would refer to
| amendment No. 9 which the Lok
[ Sabha has passed and which the hon
i Minister for Law has commended to
‘ the Members of this House for their
' acceptance. Sir, I am opposed to
| that. The hon. Minister said that
that particular amendment, namely:
“That this Act shall not apply to:
‘(iii) the Valiamma Thampuran
Kovilagam Estate and the Palace
Fund administered by the Palace
Administration Board’ etc.,”

which was to be added to clause 5,
was in consonance with the spirit of
the other two sub-clauses, and there-
fore, he had commended it to
our acceptance. 1 would like to
point out that the spirit of the Bill is
not the spirit underlying this parti-
cular clause. This clause 5 refers to
the exceptions and there are three
exceptions. The first is that it does
not apply to cases of persons govern-
ed under the Indian Succession Act.
I have no quarrel with that. The
second is that it shall not affect the
property rights of a single heir
guaranteed under a covenant or an
agreement entered into with the
Rulers by the India Government. Per-
sonally, I am against it, but in view
of the fact that certain obligations
have already been taken upon them-
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selves by the India Government
through convenants, proclamations
etc. and if I want to disturb that

particularly now, it may involve
amendment of the Constitution etc.,
I don’t want to go to that extent.
Though I am opposed to that, I am
not pressing for changing that.
In regard to sub-clause (iii), it was
not there when the Rajya Sabha
passed it. It was not there when the
Select Committee considered about
| . Al of a sudden the hon. Minister
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sprang it on the House and he said that
he had occasion to meet the Cochin
Maharaja and some others also; that
the Cochin Maharaja was governed by
a peculiar system—that of course is
marumakkattayam law— that there
were 250 members in that family; and
that the Maharaja was very anxious
to have some Trust to govern that
property. Now, I am opposed to this
because the whole underlying idea of
this Bill is that we must not allow
such concentration of property
particular estates.

A most salutary provision in this
Bill which I welcome and which, I
know, all the Members of this House
will welcome is in sub-clause (3) of

clause 7 which relates to the right
under marumakkattayam law and
other laws. What is that? It relates

to the properties of sthanamdars, I |

don’t know if hon. Members
follow who those

quite
sthanamdars are.

In the old feudal sct up there were ‘'

chieftains with their particular social
status, with their social obligations
which they had to discharge in the
then feudal set-up. Now, whatever
may have been the merits of allowing
-those sthanam properties in those
days, they have no such specia! status
to maintain now and they don’t dis-
charge any social obligations under
the present set-up. So, there is abso-
Tutely no purpose in allowing that
concentration of property in particu-
lar individuals in the name of stha-
nams. So this Bill makes a salutary
provision that it ought not to be there.
‘This sthanam property must go. We
don’t mean to expropriate them, nor
does that sthanam property go tc
the Government. I personally would
have liked that, but that is not there
and I am not pressing for that. Now,
what we envisage under the provi-
sions of this sub-clause (iit) of clause
7 is that on the death of the sthanam-
dar, that property must be divided
equally among all the members of
that family which is a salutary pro-
vision. Why? I say this concentration
of property in particular individuals
especially when these sthanamdars
‘have no longer any social obligations
¢0 discharge should not be there. So
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that is the spirit wunderlying the
whole Bill and this sub-clause (iii)
which is sought to be added to clause
5 by giving exemption to the Vali-
amma Thampuran Estate goes against
the spirit of that thing. I may inform

the hon. Minister that like the
Cochin Maharaja there are any
number of sthanamdars throughout
Travancore-Cochin and Malabar.

There is the Zamorin of Calicut, the
Charakkal Raja, Kavalapara Nair
and others—a host of others—and
now the whole thing is that this
sthanam property must be disinteg-
rated not only in the interest of the
general society but in the interests of
the rest of the many members of the
families of the sthanamdars. That is
why I welcome sub-clause (iii) of
clause 7 and while I welcome that,
I am opposed to this sub-clause.

The hon. Minister said that the
Cochin Maharaja had occasion to
speak to him about management of
the property by a Board. 1 would
like to put him a simple question.
When he took so much pains to con-
sult the Maharaja and perhaps also
the Valiamma Thampuran—who is
the senior-most female member of
the family—did he consult the opi-
nions of the 250 other members of
the family? Now they are interest-
ed in the property. If there is not
that sub-clause (iii) added to clause
5, then that property will be govern-
ed by sub-clause (3) of clause 7,
namely, on the death of the present
Valiamma Thampuran the property
will be divided equally among all
other members of the family. So
nobody stands to lose. The members
of that family will enjoy that. The
only thing is there will not be con-
centration. I may also point out that
once the hon. Minister concedes this
concession, to one particular family,
he cannot refuse it to other families
and I know any number of represen-
tations will be received by him here-
after. Our experience in Malabar
and Travancore-Cochin is that though
under the Marumakkattayam Act
and the Nambudri Act, we left some
estates as impartible, the feeling
against this impartibility is so much
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that all the junior members of the
impartible families have begun to
clamour for partition and so changes
are being made and are being sought
to be made in the existing Marumak-
kattayam and the Nambudri Acts
conceding the right of the junior
members to their separate rights to
property. This is the general trend
and this is how things are moving in
Malabar. So, I do not know why
there should be this softness to this
system when we are going ahead in
the interest of general society. And
to make this exception here, in my
opinion, is not something that is call-
ed for. So, I have given notice of
my amendment to delete the proposed
sub-clause (iii) from clause 5.

Now, I come to amendments pro-
posed to clause 7. They relate to the
marumakkattayam law and the nam-
budri law. I generally, “welcome the
suggestions made in the amendments.

I have no amendments to suggest.
By means of the amendment made
by the Lok Sabha, this particular

clause has just been split into two,
because there are really three laws,
namely, the marumakkattayam law,
the nambudri law and the aliyasan-
tana law. The marumakkattayam law
and the nambudri law extend to the
arcas in Travancore-Cochin and
Malabar and the aliyasantana law
generally relates to the area covered
by South Kanara. There are certain
differences in the expressions. We
use the terms tarwad, tavazhi etc.
What these mean I will explain pre-
sently. And those people who are
governed by the aliyasantana law
have their own corresponding terms
like kutumba, kavaru or illom. So,
as I said, for the purpose of clarity.
this particular clause has been split
into two. I have no objection to
that.

I submit that the main provisions
which affect large number of people
in Kerala are covered by this parti-
cular clause. What does this clause
say? It says that with the commen-
cement of this Act, property rights in
case of Hindus to whom the maru-
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makkattayam aw would have, appli-
ed if this Act had not been passed,
will hereafter devolve by succession
under this Act and not according to
the marumakkattayam law. This,
Sir, is a big change that is being made.
Hon. Members of this House may not
be quite well-versed with what the
hon. Law Minister was pleased to
term’ the peculiar system of maru-
makkattayam.
system and within the limited time
at my disposal I will not propose to
deal with all the peculiarities ol this
system. I will only refer to what I
may call the three essential features
of this system. Among these three
essential features, there are, in my
opinion, two which are of a reaction-
ary naturc; and the third one is a
progressive one and it is a very wel-
come feature. This clause seeks to
incorporate into the law all  these
various features; to what extent and.
m what respect, I will explain pre-
sently.

The first feature of the marumak-
kattayam law is that the lineage is
not from the father to the son, as is
the case in the rest of India, but from
the mother to the daughter, Well, in
olden days, whatever might have been
the necessity for this sort of system,.
the justification for this system, at
the present time, public opinion in
our arcas is that this system is a bit
outmoded and that this system miti-
gates against the natural law of
affection. Therefore, even before Par-
liament thought of bringing this legis-
lation, in the Travancore-Cochin and
in Malabar too, enlightened opinion
had already had recourse to legis-
lation and already some changes had
been made. Formerly it was
exclusively the female who inherited
property. Now, under the marumak-
kattayam law in 'Travancore-Cochin
and to a limited degree in Malabar
too, the male 15 also allowed certain
right to bequeath his property to his
sons and daughters. So, that change
is being made and the trend all along
has been that this matriarchal system.
if it is to be retained in Kerala, must
be made te conform to natural law
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of affection. So, we are already
moving in this direction and this Bill
in clause 7 seeks to bring us into line
with the system obtaining in the rest
of India. The marumakkattayam law
leaves aside its reactionary feature,
namely, lineage only from the female,
and it is being brought to conform to
the system prevailing in the yest
of India., To that extent, I welcome
the change.

There is another feature of the
marumakkattayam system which is of
a reactionary nature, because this
system in its old form is a sort of
joint family system. That is also gra-
dually changing as in the rest of
India. Here also, by bringing us
under this Act, that joint family pro-
perty system is being attacked. Espe-
cially the Explanation says that
though as it is under the marumak-
kattayam law, especially in Malabar,
any memker of a tavazhi is not entitl-
ed to claim individual partition, this
clause 7 now gives us the right,
because it recognises the right of per
capita division and separate enjoy-
ment of property. To that extent this
is an advance. So, leaving aside the
other features of the marumakkatta-
yam system, we accept this change.

Next, I would like to refer to what I
may call the welcome and progressive
aspect of this marumakkattayam
system. What is that? We have
given an equal, even a superior, status
to our women all along. We have
allowed them independent property
rights, both in enjoyment and in
management. That has been the
peculiar system which we want to
retain. On the other two aspects, on
the lineage question and on the gene-
ral property disintegration quéstion
we, who have been governed by the
marumakkattayam law are epared,
to fall in line with (B
but on this particular question of the
property rights and status of women,
we very much like the rest of India
to fallThe with us. The whole pur-
pose of this Bill is to have a sort of
uniform law to govern Hindu society
instead of the various texts. On the
two parficular questions, the parti-
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cular features, we fall in line with the

. rest of India but here 1s the merit of

our old system. All along, through

! the centuries, we have given not only

an equal status but even better status
to our women. This thing has been
reflected in our marriage laws, in our
divorce laws and n the property
rights and other things. The rest of
India needs much to study and to
copy from our system. When I come
to this third aspect, the property
rights and the status of women, I am
not satisfied with the provisions made
in this Bill. Other Members who
have more time and are also more
conversant with the Mitakshara and
other systems will speak on this, but
I can only say that the female has
not been dealt with fairly by this
provision. I want hon. Members to
remember that it will be a good thing
for India, it will be a good thing for
the Hindu society, if the provisions of
this marumakkattayam law relat-
ing to property rights of women,
relating to the status of women, are
incorporated in this Bill. That is my
opinion about that.

Though clause 6 does not go far
enough, though there are other loop-
holes over which I do not want to
dilate now, I am  happy that one
change has been made in this Bill
and that relating to class I of the
Schedule wherein the mother has
been brought in. It was not there
when the Rajya Sabha originally
passed this Bill. Of course, I was not
a Member then and I had no occasion
to follow the proceedings or to follow
the line of reasoning of the Members.
1t was not there originally and I am
glad and happy now that the mother
has been included in class I of the
Schedule. Under the marumakkatta-
yam, law, the mother is given that
right; it is through her that the line-
I am happy at the
inclusion of the mother in class I for
two reasons. Firstly, of course, as
the Law Minister explained, if the
husband leaves no property and if the
son dies, all the property would go to
the widow of the son thus leaving the
mother helpless. 1 want the mother
to be given her right as an
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independent woman. A’part from this,
in regard to the other aspect follow-
ing this matriarchal system, I would
like to remind the House of the
great regard and respect in which the
‘mother is held in our society. As a
matter of fact, there is a certain
amount of sentiment also involved. 1
do not base my argument in support
of this proposition mainly on senti-
ment alone; I give my support to this
on the basis that the mother as a
woman must have a right to indepen-
dent property. That is my reason but
you cannot ignore this question of
sentiment also because you should
know the regard and esteem in which
we hold our mothers in the Hindu
society, During the discussion in the
Rajva Sabha last time, I find that
hon. Members were not quite willing
to grant this right to the mother. In
this connection some, lines from the
Mahabharata come to my mind,
‘These will show in what respect
Hindus have all along held the
mother. If my memory serves me
right, these lines are attributed to the
sage Narada: “When does a person
really become 0ld? When is a person
really afflicted with sorrow? When is
a person so desolate of the whole
‘world? It is only when he feels the
parting of his mother”. The Sanskrit
text is as follows:

Fm ¥ AZ A
’ qa wafa gfea:
T W fmsa o

It is only at the parting of his mother
that the man really becomes old;
only then is hz stricken with sorrow
and only then does he feel the deso-
lateness of the world. That is the
great regard, affection and emotional
esteemn in which we hold our mothers.
"To that mother, will you deny the
grant of rights to property? Would
you like to leave her, in her old age,
unprotected and without property
rights? I am very happy about the
inclusion of the mother in class I of
the Schedule. I only feel that the
right that we have restored to the
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mother must be restored to all the
women. I generally support the
amendments but oppose that particu-
lar clause. It would have been better
if the provisions of clauses 3 and 25
had been liberalised to the advantage

of women. I generally support the
amendments.
SHrRI P. N. SAPRU: Mr. Deputy

Chairman_ I accord my general sup-
port to these amendments. In doing
so, I must not be understood to sug-
gest for a moment that I am satisfied
with the Bill in all its details. No
one can be. Mr. Pataskar, who has
devoted considerable time and thought
and study to this Bill and who has
piloted this Bill so ably, knows its

imperfections as well as we do.
Those imperfections are inherent in
the situation, but let us understand

clearly what we are attempting to do.
We are trying to pour new wine into
old bottles. We have an archaic struc-
ture; we have the Mitakshara law;
we have the Dayabhaga law and.we
have other systems, some of them
unpronounceable so far as I am con-
cerned, of Hindu law in this country.
Now, we are trying to build some-
thing which we can call sui generis.’
We take something from the Daya-
bhaga system; we take something
from the Mitakshara law; and we
take something from our modern
notions of what the women’s status
should be. We seek to weave them up
and make up a piece of legislation
which we call the Hindu Succession
A Dbetter course would have
been to have an entire Hindu Code.

Then we could have had a clear
3 p.\, picture of what the Hindn law

affecting all the communities
was to be in regard to every aspect
of the life of a Hindu—in regard to
marriage, in regard to divorce,
in regard to inheritance in regard fo
succession, in regard to guardianship,
adoption and self-acquired proper-

ty, which, I find, has not been
dealt with by this Bill. The
attempt to have a Hindu Code
has, I believe, not been given up.

What we are doing is to have that
Code in parts. Naturally, when you
have piecemeal legislation, you will
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thave defective draftsmanship; no
-draftsman, howsoever perfect he may
be, will be able to draft a Bill which
will be foolproof against attacks in
wcourts of law. 1 remember some
years back Dr. Deshmukh piloting in
the old Legislature the Hindu
‘Women’s Married Property Bill. I
thought, when that Bill was being
piloted, that it was a fairly easy Biil
but, as Mr. Pataskar knows, it has
been the subject-matter
decisions and lengthy judgments in
courts of law and there have been
some full bench cases also on that
JAct. The principle that the Mitak-

shara was capable of providing for
succession if it was suitably amended, .

was accepted by that Bill. It was
that Bill which pointed the way to
possible future advances. There we
were dealing only with the estate of

a pre-deceased son’s widow, but we |

did not give her the right to partition
the property but we gave her an
interest in the property on a parti-
tion among the members of the
family. Now that principle has been

further extended by Mr. Pataskar in

this Bill

Now, Mr. Deputy Chairman, when
we remember that the Muslim woman
enjoys only a share, i.e., half the share
-of that of her brother in the property
left by her father, when we remem-
ber that the Parsee woman enjoys
©only one-fourth share in the property
left by her father, when we further
remember that a married woman
could hold and acquire no property
in Britain until the Married Woman’s
Property Act was passed in Britain in
1882, when we further remember that
until 1925, in which year only Lord
Birkenhead’s Act was passed, the dis-
tinction in the matter of rules relating
to inheritance between what they
called ‘personality’ and what they
called ‘reality’ was a real one and the
position of the woman was not quite
equal to that of the man.....

Dr. Surrmatt SEETA PARMA-
NAND (Madhya Pradesh): May I say
that in Malabar in our dwn country,
since time immemorial inheritance
-was and is from mother to daughter
and not to son?

37 RSD—4
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Surr P. N. SAPRU: Malabar is only
a tiny small portion of the country;
Malabar does not constitute the whole
of India. I am not suggesting for a
moment that woman should not have
an egual share in the property of her
father, Children of the same father
should have equal rights. That was
my stand in 1939 or 1940 when I was
working as a member of the Joint
Select Committee on the Rau Commit-
tee’s Bill and that is my stand today.
But I would like in all humility to
point out to my sisters that they have
no legitimate cause for complaint
against us so far as we are concerned
in regard to this Bill. Let them
recognise that the men of India have,
in the Legislatures in dealing with
them, been more fair than the men of
other countries. The British woman
had to fight for her rights before she
got them whereas till recently we all
had to fight for our independence and
you did not have to fight for your
rights. Therefore, in all these matters
it is necessary for us not to take an
extreme attitude; it is necessary for
us to take what I would «call a
balanced attitude. I would say there-
fore, Mr. Deputy Chairman, that the
Bill as it is, is of a far-reaching
character. It will affect our social life
in many ways. Until today the
brother in a Hindu family, the uncle
or cousin in a Hindu family has con-
sidered it his right and his duty and
his obligation to provide for his sister
or his niece or his cousin. I have
known cases where brothers have
sold family property in order to per-
form the marriage of their sister in a
manner befitting the family status. I
have known cases where uncles have
done likewise for their nieces and
they have never talked about what
they have done. All that will in
course of time change, and I think it
is right, it is desirable and it is proper
that it should change, but we should
clearly understand and realise the
implications of what we are doing.
No one can stop the march of time.
I have very great reverence for the
old law-givers, but I may say that
like all others they could not visualize

all that is happening in 1956, and



2081 Hindu Succession

[Shri P, N. Sapru.]
Manu was only legislating for his
days.

I was reading the other day a book
by an English author on ancient India
and he said that in ancient India we
treated women fairly, that is, if you
compare ancient India with ancient
Greece or ancient Rome or ancient
Babylon or ancient Egypt. Now, we
have a new concept today of the sta-
tus of woman. In our Constitution
we have provided for equality of the
sexes. At the United Nations we
always take a line which aims at
an improvement in the status of
woman. We have recognised that
they should have—or our policy has
been to recognise that they should
have—equal rights with men. They
cannot have those equal rights
unless they have some economic secu-
rity, and it is essential, therefore, in
the interests of the social order, that
we are establishing that our women
should come to possess a considera-
ble measure of social security.

I venture to think that this Bill
may be defective here and there from
a draftsman’s point of view, but I am
not going to pick holes in the draft
here because I know that no lawyer
could have done better in the circums-
tances than Mr. Pataskar. But let us
in these matters take a whole view
of the problem. And if you will take
a whole view of the problem, you will
have to come to the conclusion that
this is a very notable measure, It is
easier for a nation to work out its
political emancipation than its social
emancipation. In 1947 we were able
to achieve our political independence.
Today we are engaged in the much
more difficult task of emancipating
ourselves from the thraldom of age-
old ideas which are haunting us like
ghosts. We want, therefore, a definite
break with the past. It does not mean
that we have no respect for the past,
but nations that desire to go forward
do not look backward. They look
to the present and to the future for
their inspiration. We have tremen-
dously difficult problems today. Let
us, therefore, modernise Hindu law

/
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in the light of those conditions. Let
us recognise that the India of the
future cannot be built up by the
efforts of men alone, that in building
up the India of the future we shall
require the co-operation of our
sisters and that we can get that co-~
operation only if we revere the spirit
in them. Mr. Deputy Chairman, it has
been said that God made man in His
own image; that is the Biblical saying.
I have often wondered whether it
would rot be correct to say that
man made woman in his own imagey
the actual physical domination that
he enjoys over her has enabled him
to dominate her life and to impose
upon her his own notions of what is
right and what is wrong.

Surr H. P. SAKSENA: And to treat
her as a goddess.

Sgrr P. N. SAPRU: Iwould rather
be treated as a devil than as a god-
dess because, if it is not blasphemous
to say so, in the controversy between
God and Satan I have often felt that
Satan was right because he had the
spirit of revolt. I remember, Mr.
Deputy Chairman, to have read a
story by the Lebanese poet, Khalil
Gibran, on Satan. Satan meets a
clergyman and the clergyman says:
‘I do not want to meet you; I do not
want to talk to you because you are
a very unholy fellow”; to which Satan
replies, ‘My dear fellow, where would
you be without me? People go to
you because they think that you can
deliver them from Satan. Therefore,
I serve a useful purpose in life.’ What
1 wanted to say was that we are liv-
ing in revolutionary times. We are
covering centuries in years and surely
we should be able in these matters of
social reform also to go not at a
snail’s pace but at a very rapid pace.
I think this Bill goes at a fairly rapid
pace; I won’t say, at a revolutionary
pace, but it goes at a fairly rapid pace
and it deserves the support of this
House.

Now, I will examine some of the
provisions of this Bill. In the first
place I am glad that that monster—
the widow’s estate—which was a crea-
tfion of the Privy Council wilk

ol
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hereafter be no more. I think it was
a creation of the Privy Council
because Prof. Jolly—Mr. Pataskar
knows that book—in his Tagore Law
Lectures on Hindu Law points out
that the whole concept of this limited
estate was due to a wrong translation
of a Sanskrit text by Colebroke. The
Privy Council never overrules itself.
The Privy Council came to the conclu-
sion that the widow had been given a
widow’s estate, But Aactually the
Mitakshara, in its original form, makes
no distinction between a widow’s
estate and stridhana property. There
are various classes of stridhana pro-
perty. Some stridhana property goes
to ore class of heirs; another kind of
stridhany property goes to some other
class of heirs. But they confer abso-
lute estates. She could dispose of that
property; she could will that property.
And that is the correct’ reading of
the Mitakshara text. This widow’s es-
tate was in the good old days a
lawyer’s paradise, because every time
a widow made an alienation, one could
go to the court and challenge it on the
ground that there was no necessity
and there were so many other compli-
cations which were incidental to this
widow’s estate. This has been done
away with. So far as the daughter
is concerned, she will get a share and
that, I think, is the most important
change. She will not be a coparcener
in the Mitakshara family. That is a
right which has been denied to her.
But I should have liked the Mitak-
* shara family to disappear. I should
have liked the Mitakshara family to
be brought into line with the Daya-
bhaga. I should think that the cor-
rect thing is to have tenancies in
common, not joint tenancies, but since
we have retained the
family one right which the sons will
possess will be that they will be
coparceners while the daugther will
not be a coparcener. But let us see
how far this right will actually benefit
the sons. In the discussions in the
other House—I just read them in the
papers—the assumption was that this
was a very backward step compared

with the step which had been taken
by the Rajya Sabha. Now, I venture
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to think that that view is not correct.
If a partition has taken place before
the death of the father, the sons who
are separated from their father will
get no share in the father’s property,
Now, the partition may have taken
place at a time when the family was
not possessed of much property and
with the nucleus which the father
got from the partition he may have
built up a very large fortune. Let us
suppose at the time of the partition
there were four sons and one daughter
and the property, shall we say, was
worth a lakh and twenty thousand
rupees. Each one of the sons and the
father got about Rs. 20,000. The
daughter gets nothing. But with that
Rs. 20,000 the father builds up a for-
tune of say Rs. 5 or Rs. 10 lakhs. As
the Bill stands, the daughter and the
daughter alone will be entitled to all
that Rs. 5 or Rs. 10 lakhs. The sons
who partitioned go out of the picture
altogether. I shall be glad to be cor-
rected if I am wrong. That, I think, is
the position. Now, we know as a
matter of fact that the ancestral
nucleus, in many cases, is very small
and it is not as if a single son gets a
double share in the family property
because the right to partition has not
been given to her. What the clause.
in effect, does is to make partitions
difficult. In the form in which the
Bill was sent by us, the incentive to
partition the property was there. In
the form in which the Lok Sabha has
sent the Bill to us, the incentive to
partition disappears. That is, I think,
the major difference between the
view-points, of the Lok Sabha and of
the Rajya Sabha and undoubtedly, in
my opinion, the view of the Rajya
Sabha was right, because it is desirable
to encourage partitions; it is desirable
to break up this joint Mamily which
degrades women, which is incompati-
ble with modern ways of living and
modern ways of thought. Therefore,
I personally think that the Rajya
Sabha’s solution was preferable. Even
though that is my personal opinion, I
would say that the advance which
has been made by the Lok Sabha is
of a considerable character and, there-
fore, we should not over this issue
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fight the Lok Sabha. We should not
over this issue differ from the Lok
Sabha.

I am glad that one of the difficulties
which I had in regard to clause 6 has
been removed by the speech of Mr.
Pataskar. When I read Explanation 1
to clause 6, “....irrespective of
whether he was entitled to claim
partition or not”, I was bewildered,
because I did not know that in the
Punjab the son has—under the custo-
mary law, I suppose, applicable to
that State—no right to claim partition
in the Mitakshara family. Of course,
in the Punjab we know that there
used to be a custom of exclusion of
daughtlers and exclusion of widows,
for they were governed very largely
by their customary law. I suppose
that was the reason why these words
were used, because otherwise I could
not find any meaning in those words.

Then, I shall come to clause 7 and
I will point out that the power of
testamentary disposition has heén
given to a Hindu governed by the
Mitakshara in respect of' what might
be called his notional share in the
property at the time of his death.
Now, I think that is right and perso-
nally I have no objection to that
clause. Of course, it introduces a
completely new idea in the law of
Mitakshara. In the Mitakshara sys-
tem no member of a Hindu joint
family can say—until partition takes
place—that this is my  particular
share. The right which a Hindu
possesses in the Mitakshara property,
if he is dissatisfied with the way in
which the family property is heing
managed, is that of a partition, Here
a new right has been conferred of
testamentary disposition in  regard
to the share of the property of which
he was the notional owner at the
time of his death.

Then, 1 would like to say one or
two words about this question of
maintenance. In order that certain
persons, towards whom the fafher or
the maker of the will was
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in a fiduciary capacity or had some
legal or moral responsibility, shall not
suffer, a provision has been made rest-
ricting a person’s right to take away
the right of maintenance. Now, this
question of maintenance is rather a
difficult one. The extent to which
maintenance will be allowed has not
been indicated. In the past the ten-
dency for courts was to give a very
small maintenance to widows and
female relatives. Today, however,
with the growth of social conscious-
ness, even conservatively inclined
courts have begun to take a liveral
view in regard to this question of
maintenance. Therefore, some indica-
tion should have been given as to
what, in the opinion of this House, was
proper maintenance for persons to-
wards whome the testator stood in a
particular relationship. I do not per-
sonally like the words “moral duties”.
The law knows legal duties. It is
difficult for a law court to act as a
court of ethics. And, therefore, 1
would hesitate to use the words
“moral duties” at all.

Then, also there is one other legiti-
mate criticism, Clause 7, as originally
passed by the Rajya Sabha, I think,
interfered with the vested rights
of sons who had separated themselves
from the father, because at the time
of the father’s death the value of their
shares would have been taken into
consideration, in computing a
daughter’s share. That was regarded
as a wrong move by the Lok Sabha.
I am free to say that there is some-
thing in that point of view. Perso-
nally, the ideal course would have
been to have a Hindu Code, to have
a law of succession, just as you hive
an Indian Law of Succession and
make the provisions of the Sucession
Act applicable to all. But that is a
course which we have ruled out and
that being so, I am not prepared to
say that the Lok Sabha’s view is
necessarily erroneous,

Now, I would like to say a word or
two about the mother. I was not very
clear in my mind about the question
of the position to be accorded to the
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mother. But after hearing my friend
there and after having given the
matter further thought, I have come
to the conclusion that the ‘mother’
should be elevated to class I of thHe
heirs. After all, we have great res-
pect and reverence for our mothers.
It is part of our Hindu heritdge to
have respect for our mothers and I
am glad that ‘mother’ has been ele-
vated to class I of the shareholders in
succession.

»

Well, there are some other matters
of a minor character with which
these amendments deal and it is
hardly necessary to speak on them.
The big question that we have got to
consider is whether we should agree
to these amendments or whether we
should stick to the line that we took
initially. Now, I am not one of
those who took part in the discussions
on the original Bill. But I think we
are a ‘revising’ Chamber and a ‘revis-
ing Chamber’ means a Chamber which
is capable of revising its mind from
time to time. It means a Chamber
which is capable gf reviewing—shall
I put it like that—in the light of fresh
evidence, decisions arrived at on pre-
vious occasions. I think, Mr. Deputy
Chairman that we shall be fulfilling
our mission as a revising Chamber if
we agreed, in a matter of this kind,
with the Lok Sabha.

The important thing ds that this
Bill should be the law of the land at
an early date because delay is not
going to help matters and it will be
possible for us to review the entire
situation when all the parts of the
Hindu law have been codified and we
have a full picture of the Hindu law
before us. Therefore, I would
earnestly, as a very junior Member
of this House, appeal to the House to
support the measure. But before 1
close, I would like once again to
congratulate Mr. Pataskar on the con-
siderable ability that he has display-
€d in piloting this measure.

Thank you,
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Surr MAHESH SARAN  (Bihar):
Mr. Deputy Chairman, Sir, on the
whole I greatly welcome the amend-
ments made, but I must confess ihat
1 am not satisfied with the amend-
ment to clause 6. We talk about
equality of women and men. We say
that women should get posts every-
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where and they should be treated ab-
solutely equally along with men. But
what do we find? We find a great
change in this measure which has
come back from the Lok Sabha, We
decided here that they would get
equal rights with men, I mean the
daughters and sons would have equal
rights. But what do we find? We
find that first of all the property
would be divided amongst the cons,
and then the share of the father
would be divided amongst the sons
and the daughters. Can we say that
we are treating them fairly? I feel
that it is one of the most unfair
and that instead of going
forward we are going backward. I
find that most of the speakers here
have greatly appreciated this change,
but somehow or other it appears to
me that it is very unfair. Tle hofi.
Mr. Sapru talked about the Parsis:
and the Muslims and said that so far
as they were concerned, the daughters
got only one-half or one-third. But
they are not our ideals. We want to
make India a beautiful land, where
men and women will be treated
alike, This change does not at all
look well, and, therefore, it is my
earnest desire that the law Minister
will consider this point. When we
are talking about giving equal rights:
to women, the whole world will say:
The Rajya Sabha passed a Bili in
which equal rights were given to
women, but the Lok Sabha said, ‘No'.
Not only that equal rights
will not be given to daughters, but the
sons will have their share along with
the father, and in the share of the
father also, the sons will have a share
along with the daughters. This is
most unfair. It appears to me that
this change somehow or other spoils
the whole picture, the whole atmos-
phere. This is how I feel about it. I
thought it my duty to give vent to my
feelings. But everybody seems to feel
that it is all right, and so I would also
like that this Bill should be passed
soon. Some of the Members are
anxious that thig Bill should be pass-
ed because they say that something
is better than nothing. I do not agree,
I would say that the daughters should
get equal rights.
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Dr. SmriMaTi SEETA PARMA-
NAND: For that a new Bill will
be introduced.

Surt MAHESH SARAN: You may
introduce it later on. But my point,
is that even now they shouid be plac-
ed on an equal footing,

Surr H. V. PATASKAR: Itis only
in respect of coparcenary property
that the daughter gets a share only
in the interests of the deceased copar-
cenary. As regards self-acquired pro-
perty or separate property, there is
no distinction between a daughter
and a son. So far as Mitakshara
property is concerned, she gets only
a share in the father’s interests,

Dr. SHrimaTi SEETA PARMA-
NAND: In Dayabhaga property, she
gets an equal share.

SuHrr MAHESH SARAN: I am not
going to be influenced by the lady
Members here. I have my own views,
and I shall give expression to them.
It is true that separate property or
self-acquired property will not be
touched......,.

Dr. Surmvatt SEETA PARMA-

NAND: She gets an equal share in
it.

—
Surr MAHESH SARAN: But thefe
is little self-acquired property with
the different taxes that we are levy-
Ing on property. The only thing that
will satisfy me is that the son and
the daughter should be treated alike.
That is the only point which I want
to emphasise. So far as the other
points are concerned, the amendments
are very nice, and I am glad that the
mother becomes a class I heir. But
I would like that the father should
also be a class I heir. I see no reason
why the father should be left out,
when the mother is there. Both
should be in class I. This is what I
feel. Thank you very much.

Surt KISHEN CHAND (Hyder-
abad): Mr. Deputy Chairman, as a
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compromise, I support tRis Bill. As.
has been pointed out already by seve-
ral speakers that, if we make any
changes or do not accept the amend-
ments, the Bill will have to go back
for a Joint Session of the two Houses,
which may not take place for anoiner
six months or one year. Even if we
accept this Bill in its present form,
let us not be led away by some
people’s over-enthusiasm and Cham-
pionship of the cause of women, by
saying that they are completely
against the Mitakshara system. I
submit that in my humble opinion
the Mitakshara system has done good
to the Hindu society, and its conti-
nuance will be very beneficial to-
Hindu society. In a poor country
such as ours where only a few people
have got property and where there is
a large section of people who have no
or very little property consisting
probably of a small piece of land or
one house—in such a country—if
there is joint effort on the part of the
brothers and they somehow build up-
their business, it just gives them their
means of livelihood. We look at the
case of a few rich people who may be
having huge property, and we are
guided by that, while we do not look
at the larger number of people run-
ning into crores who have got very
little property. If you break up the
Mitakshara system and if you break
up the joint family, you will be inflict-
ing untold misery on the average man.
I submit that in this Bill a woman
gets three shares—as a daugnter, as
a wife and as a mother, She gets a
share from three places, while the
son gets only one share, his own share.

Dr. SHriMATI SEETA PARMA-
NAND: The husband also gets from
his wife.

Foe

Surr KISHEN CHAND: I am
afraid opinions can differ upon it. A
lady Member has pointed out that, if
a woman dies and she has no children,
thgn her husband gets a share in her
property.
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Dr. Surmvari SEETA PARMA-
NAND: Along with them he gets one
.share.

Surr KISHEN CHAND: She for-
gets that, while some women may
have large self-acquired property,—
there are only a few cases of that
type—in the large majority of cases
a woman has received the property
either from her father or from her
husband, and that money is going to
be transferred later on to the hus-
band. So, in my view, a woman gets
three shares, may be small shares,
‘but the son gets only 2ne share that
of his own. I am of the opinion that
in the case of self-acquired property,
.a daughter should have only balf a
share; 1 -7oted for it, and I still main-
tain that it is wrong to give her more
than half a share. In the case of
self-acquired property, her share
should be only half, while in the case
of Mitakshara property, with this
amendment, I have nothing to add.
By this amendment, Mitakshara pro-
perty is now properly  distributed.
Examples have been cited, and the
Law Minister, when he was moving
this motion, was asked several ques-
tions, and hypothetical instances were
offered. If the father has got only
daughters and no sons, the question
does not arise at all. Whether it is
Mitakshara property or self-acquired
property, if he has only daughters,
there is no question at all. If he
has only sons, there is no question.
"The question will arise when the
father has got both song and
daughters. The fact of the matter
is that everybody is trying to put for-
ward cases which suit him. If a
-man wants to argue in favour of
daughters, he naturally takes up
cases where there are many daughters
and only one son. 1f he wanis io
argue the other way round, he takes

up cases where there are a large
number of sons and only one
daughter. In this very wide field, if

you want to justify anything, you can
certainly quote examples which suit
vou. You should take a normal case,
and if you take a normal case, it will
be two sons and two daughters. Xs
° 1 said, there can be extreme cases,
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where all the four are daughters or
all the four are sons, but from such
instances we cannot draw any conclu-
sions. But any fair-minded
man will always say that on
an average in this country the num-
ber of men and women are equal.
That is, equal number of boys and
girls are born in the country. There
may be half a per cent. difference and
possibly it is because boys die more
in their first year of life. I don’t
want to go into all that statistical
detail. There may be half a per-cent.
variation and it is not going to make
such a big difference in this country.
So, if we pres'me that sons and
daughters are equal in number, there
will be certain reduction in the
share of the daughters in coparcenary
property. But if you take the sum
total, as was pointed out by the hon.
Minister and if the coparcenary pro-
prety is worth about Rs. 1,500 or
Rs. 2,000 and if there are two sons
and two daughters whether the
daughter gets Rs. 200 or Rs. 100 will
not make any material difference, as
her share will be mostly in the self-
acquired property. There she will get
equal share. As I have already said
in the previous part of the speech, she
will get a share as mother, and also
as widow, If you take the whole
thing I think the daughter is going to
get a bigger share than the son.

Dr. Sprimatt SEETA PARMA-
NAND: For once, the hon. Member’s
arithmetic has gone wrong.

Sarr KISHEN CHAND: The hon.
Member’s arithmetic may be correct,

4 p.M.

the hon. Member’s arithmetic may
be strong. I don’t deny it.

Dr. SeriMmaTI SEETA PARMA-
NAND: The calculation has gone
wrong.

Surt KISHEN CHAND: She pro-
bably begins with the presumption

that they are all daughters and one
son and there, as I pointed out, cer-
tainly the share of the daughter will
be small. You can change the arith-
metic to suit your own opinions.

Surt BHUPESH GUPTA: What is
the position according to you when
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there are equal number of daughters
and sons?

(Interruptions.)

Suri KISHEN CHAND: As a
.daughter, she will get a lesser share
in the coparcenary property but in
the self-acquired property she will
get the same share. As widow and
mother she will get some share and
if you add up the shares of the widow
the mother and the daughter, the
three together will be certainly equal
to the share of the son. It means that
if the woman’s property is taken as
a whole from all the three sources,
'she will not be the loser. In this coun-
‘try, so far, it is mostly the man who
earns the money in a large number
of cases. In other countries
before marriage the woman also
earns money, but that system has not
been introduced in our country. After
10 or 15 years it may come in and
then it will be high time for us to
change again. We can easily change
‘this law} again but so far it is only
the man’s  property and he is
entrusted with the task of providing
the means of livelihood to the family.
In such a case and in such a
society.....

Dr. SHRIMATI SEETA PARMA-
NAND: What about a society of
working class people.....

Surt KISHEN CHAND: In an
argument, when you take the work-
ing class, there is no coparcenary pro-
perty and there is no inheritance—
nothing at all. To cite their case
when we are arguing a case about
the coparcenary property is most un-
fair, T submit. You are trying 10
distract from the argument by advanc-
ing an argument which is not appli-
cable to this case. In a coparcenary
property it is not a question of work-
ing class women. She is not going to
inherit anything at all and the woman
who is going to inherit some property
is not going to work and she does not
work. How can you then compare
the two things and draw any inference
from one to the other? I am more or
less satisfied with this Bill and recon-
~ciled to it considering that it has %o
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be passed. The only way of passing
it is to concur with all the amend-
ments and give assent to them,

I would add one word. The hon.
Minister, when he was explaining
the motion said that a widow would
have the right of residence in the
family house even if her husband
had left her a house. This would be
a little unfair because supposing she
has even two houses, she may rent
them and collect the rent. She may
say that from the houses she gets
rent, so she will come and live in
her father’s house. It will be un-
fair. That is why we had provided
that she should only have a right of
residence if no house is left to her,
but that has been changed by the
Lok Sabha. Here again I think it is
most unfair to the family. The
woman may have half a dozén
houses and can get their rents and
yet she can come and claim to live
in the father’s house and claim a
share in that house. I can point
out similar instances where it is un-
fair to the man, but as I said in the
beginning the only way of having
this law passed is by accepting all
the amendments and therefore, I
support all the amendments.

Mr, DEPUTY CHAIRMAN: Dr.
Shi¥ati Seeta Parmanand.
1

Dr. SmrimaTi SEETA PARMA-

NAND: Shrimati Nigam wants to
speak. I thought I would speak to-
morrow.

Mr. DEPUTY CHAIRMAN: If she
is prepared to lose her chance I have
no objection,

Dr. SuariMATI SEETA PARMA-
NAND: Mr. Deputy Chairman, I am
glad that this Bill has come to us to be
passed again because though it was
said in the other House that such
important measures should always ori-
ginate in that House and it was also
questioned that it should never have
been introduced in our House, I am
very glad to see that not only was it
originated in this House but for its
final passage, because of the amend-
ments that House itself made, for its
final blessings also, it has come to our
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[Dr. Shrimati Seeta Parmanand.]
House, So, with the blessings of the
Elders, as it should be, this Bill will
become law of the land. Sir, I cantiot
begin making my remarks on this Bill
without referring to a wonderful
cartoon in Shankar’s Weekly today
called ‘The Man of the Week’, the
finest tribute that could be paid to
the womanhood of India of tomorrow.
Here is a picture of a woman who is
downtrodden and bemoaning and as
Shankar himself says in that article:

“The meek Hindu wife with
eyes so rigidly downcast that she
must be suffering from a painful
squint will soon become a myth to
be classed along with demons,
dragons and legislators with ante-
diluvian notions. The sooner that
day, the better. In any case man
had best put a good face on the
obvious superiority of woman for
while he can do wondrous deeds
and invoke strange gpirits to trans-
form this world of ours, he has not
yet learnt a way to give birth to
healthy babies. And that is pre-
cisely why the women is our ‘Man’
of the Week.”

So, with the passage of the Bill, the
tide has already turned, and the ‘man’
of the week is a woman.

Mr. DEPUTY CHAIRMAN: There

is another cartoon inside.

Dr. SurmvmaTt SEETA PARMA-
NAND: Yes. There is one more but
if I may say so, with the passage of
the Bill, before it actually becomes an
Act, the signs of what is yet to come
are there. This type of picture of a
woman who is frightened of the whole
world, though she is called devi—and
I am glad that the epithet was
explained away by our hon. friend
Mr. Sapru who gave actually the real
meaning of ‘devi’—will Wecome very
soon only a picture to be remembered,
a thing of the past. I always wonder-
ed why woman was called devi and I
used to think that it was because man
liked to be himself called a god or
deva_ but Mr. Sapru has given a good
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inlerpretation—and that in a way is
better—that God has created woman
in his own image and she is called
devi; so in a way, I am glad to see,.
all this greatness, which man wanted.
to be reflected on himself by calling,
the woman devi, has been taken away
by the interpretation given by another
man. I am very glad to have that new-
interpretation.

Today, I must say in general:
that we miss here a very impor-
tant figure in our House, namely,

the hon, the framer of this Bill, the
Law Minister, Mr. Biswas, the father-
of this Bill. But I am very glad to-
point out that the handicapped child:
that was presented, that was introduc-
ed by him in this House or the handi-~
capped child that was presented to the:
Cabinet and which was adopted by
the foster-father has under the foster-
ing care of Shri Pataskar, now come
out of the difficulties and has shed its.
crutches—the Mitakshara-—-and has
come forward as a somewhat sturdy
child and I feel glad.....

Mgr. DEPUTY CHAIRMAN: You
mean it has survived infantile mor--
tality.

Dr. SuriMmaTI SEETA PARMA-
NAND: Yes, Sir,

I would like to say here that I amn
very glad the House as a whole has
welcomed all the amendments, because
it might have been pointed out by
some Members who might like, if I
may say so, to shed crocodile tears
saying that woman has actually by
the adoption of the amendment to
clause 6, got, more or less, nothing. It
But if
these very people had been asked to.
give something more, they would have
seen to it that woman did not get
even this much. What I would like
to say is that the Rajya Sabha in no
way need look upon this amendment
made by the Lok Sabha as any kind
of a reflection on it. I am myself look--
ing upon it from the point of view of
women. I would put it in the way
my hon. friend Shrimati Chandravati
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“Lakhanpal has put it viz.,, woman did
not want to get anything that had with
it the vehement protests of the male
‘Members. If the Lok Sabha, which
consists of direct representatives of
the people, thought that the advantage
‘given to the divided son would bring
in a spate of litigations and create un-
necessary unpleasantness in the family
“by all sons asking for partition or by
even parents dividing tHe estate of
their children, or the guardians asking
for a share of the minors, who had
an interest in the family and wanted
that the divided son should be on a
‘par with the undivided son, we have
‘to yield with willingness. For that
reason I call this the ace of trumps
which the Rajya Sabha had kept in its
hands; for by giving the daughter a
share in the undivided share of the
son, undivided share in the ancestral
property this House has enabled her
to get an equal share from the Lok
Sabha in the self-acquired and Daya-
‘bhagae property. This is a great achie-

vement. After all, we have to
‘Temember how in the Lok
Sabha, unfortunately, even a
woman Member said that the
daughter should get a one-fourth

'share, and one or two other Members—
‘one of them a lady Member—said that
because the daughter would be getting
a share in the landed property, she
should get a half-share. So as a com-
promise by this extra share, which
according to those people was not
very justified, the Rajya Sabha was
able to bring round those Members of
Lok Sabha to giving an equal share to
‘the daughter. It is a very great tri-
umph for the Rajya Sabha and I per-
sonally feel that it is not the women
Members who have been taken in by
this compromise, but it is the Lok
‘Sabha which has been taken in by the
entire Rajya Sabha. So, I feel that the
progressive Members of the Rajya
‘Sabha have scored a point over the
Lok Sabha by making them agree to
the equal share to the daughter, by
-agreeing to surrender something and
that was really a very big gain,
‘because the equal share of the daugh-

ter applies not only to this entire pro-

werty of Dayabhaga but to the self~
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acquired property of the Mitakshara
family. Sir after all, from that point
of view, it is a great principle conced-
ed. As my hon. friend Shri Sapru
pointed out when even in our own
country even progressive communities
in this aspect of property legislation
like the Muslims, who have always
given a partial share to women, or the
Parsis, who have not yet given an
equal share to the daughter, it is a
great step that we who are trying to
bring in a uniform Civil Code have
already gone ahead of them. And so
I feel that in every way there is noth~
ing to be complained of as far as clause
6 goes.

With regard to this clause, there is
one more aspect which has not been
touched upon in this House, namely
that by reducing the share of the
daughter, or rather by bringing in the
widow along with the daughter for an
equal share, the share given to the
widow under the 1937 Act has been
reduced. Formerly the widow got a
full share along with the son and this
new share of a daughter and now also
mother would come in only reduces
the share of the widow. As against
that, we have gained in one way,
namely, that the widow’s estate
which was a limited estate,
has been made a full estate.
Angd that is an advantage.

With regard to this concession that
has been made in clause 6, in giving
away part of the share which the
daughter would have had along with
the undivided share of the undivided
son in the ancestral property, we have
been able to get the woman an addi-
tional advantage, viz.,, a share along
with the sons and daughters as mother,
Here I would like to inform our hon.
friend Shri Kishen Chand how his
arithmetic, as I said, had gone wrong
for once. Somehow, these new rights
Toom large in the eyes of people and
they just think only of what would
happen to the woman, the female. The
way Mr. Kishen Chand argues his
point, it would seem that in his eyes
only men die and women succeed to
the property of the deceased husbands,

’
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[Dr, Shrimati Seeta Parmanand.]
as if women do not die at all. Woman
also dies and the man also succeeds
as the widower. If one woman suc-
ceeds as the widow, surely another
man will also succeed as a widower,
for women also die sometime before
the husbands. Of course, they say,
the son succeeds and the daughter
also succeeds and so they are quits,
The widow succeeds and the widower
also succeeds and so there also they
are quits. But the only place where
the woman gets more, over and
above what the Rajya Sabha had given
her, is that she comes in as the
mother. But let it be clear that
that has not been done only out
of respect for the mother. Cunning
man in trying to get the drop of blood
along with the pound of flesh has
reduced the shares as far as possible
so that even if the son’s share is
reduced by giving a share to mother,
he feels that he will be able to keep
the mother with him and get a share
when she dies. But anyway, I am
glad that this has happened, because
we feel that in our society which
has not yet got old-age insurance,
a society which is fast tending to
break away from the joint family
system, we are giving a share to the
mother. This will not only ensure
devotion and affection till the end,
and attention to the mother from the
son, but it will also ensure care from
the mother-in-law who usually when
she comes in her own tries to assert
herself and to ignore the mother. So
from that point of view, I am pre-
pared to accept it. I wanted: to
point out how every cunning has been
practised to reduce a daughter’s
share. Tt is not as if we are not
aware of it. We are aware of how
this has been done. We, the women
Members and progressive men who
have been on our side, thought—

IR AT wg ot aftea:

that when it was difficult to get an
equal share, we would bargain for
something.

One more point. Of course, noth-
ing new has been done but only a
separated wife has been given the
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right of residence. I do not under-
stand the argument of people that it.
is very unfair that women who per-
haps may not be left a residential
house or who perhaps may not be
able to pull on with their in-laws
should on separation or being;
widowed, be allowed to come and
stay in that house. That argument
was put forward by the hon. Mem-
ber from Hyderabad who spoke
before me.

Surr KISHEN CHAND: On a point.

of personal explanation, Sir. What
I said was that if she has several
houses and if she wants to come-

and reside in the ancestral house, she
should not be allowed to do so. If
she does not have a house of her
own, then there is no objection.

Dr. SHRIMATI SEETA PARMA-
NAND: Ordinarily, the hon. Member-
is a very shrewd and practical busi-
nessman and is also very wise, but
in this particular case, he tries to:
give a very impractical suggestion
so far as women are concerned. Is it
humanly possible, whether it is the
case of a man or a woman and more
particularly so in the case of a woman
who hhs to live in the house all the
time, to live in another’s place? Even
if it is a shed a woman would like
to stay in her own house. Every-
body likes his or her independence
better than anything and it will be
only in extreme cases of necessity
that a woman would go and live in
her ancestral house. A woman, who-
has as much self-respect as a man,.
who cares for her independence as
man, would never like to come and
stay in her parents’ house unless she
was driven to it. If she is invited
and if she is getting on on good terms-
with her brothers, ete., of course, she
will go and stay and then there will
be no complaint about it.

There are one or two things with-
regard to some of the fears enter-
tained by Members. It was said that
this Bill would be a paradise for law-~
yvers. All legislation is a paradise-
for lawyers. After all, there are
lawyers not on one side alone; there:
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are lawyers on both sides. Whether
this Bill is to be a paradise for
lawyers or whether it is not to be
will depend on our lawyer friends.
If they are very anxious that saciety
should improve, that as little harm
as possible should come out of this
bill, they should form themselves
into a free legal aid society and help
women. Not only that, they should
help all people, illiterate people. This
should include men also. They should
help these people in making flawless
wills. There would be a spate of
wills because people will think that
that will be the best way of remedy-
ing many of the uncertainties. As
a matter of fact, I would request
the hon. Minister and the Govern-
ment to bring in such a measure as
is prevalent in England, for giving
legal aid, but knowing full ‘well the
heavy legislative programme of the
Government, I think we would bring
in a Private Member’s Bill next
Session asking for the formation of
a free legal aid society on the same
level as is existent in England to-
day. In this, all junior lawyers are
employed and thirty per cent. of the
cost of the suit is given to such peo-
ple; if there are cases where people
have to go to court out of sheer
harassment, they need not pay an$-
thing at all. All these fears have been
expressed by opponents of the Bill
only to frighten away people. That
should not be the attitude
of persons who really want
to help; this is the attitude of per-
sons who want to hamper progress.
It is they who come out with such
false sympathies and shed such cro-
codile tears.

I would like here to pay a tribute
to the hon. Minister who, I think,
is the Manu of today. There is no
reason why he should not be. In the
old days, there were individuals,
Rajarishis, who enjoyed court patro-
nage, who prepared laws and here is
the person—the spokesman of Mem-
bers of Parliament—who stands in
that place. T

Smrr BHUPESH GUPTA: What
about Mr. C. C. Biswas?
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Dr. SarimaTi SEETA PARMA-
NAND: Mr. Biswas has to get credit
for other Bills. I am glad the hon.
Member reminded me because I want
10 mention an important point which
would have been forgotten. We have
blamed the Select Committee; there
were even motions in this House and
in the other to the effect that the Bill
should be referred back to the Select
Committee or that a fresh Select
Committee should be appointed. The
House too has been blamed. Who has.
been responsible for putting this
conundrum, this puzzle before the:
whole country and the Parliament?
I think it is the hon. Minister for
Law, Mr. Biswas. To say first that
an equal share should not be given
to the daughter or that what the peo-
ple in the country feel should be
done within the limitations of the
Mitakshara system which applies to
the whole of the country or, as the
Bill originally said, that the whole
of the Mitakshara system should be
excluded from the purview of this
Bill is, as I pointed out in the Select
Committee, not worthy of the scrap
of paper on which it was written.
It was no use taking the time of the
House if this measure was to be made-
applicable only to one-fourth of the
country, namely, the Dayabhaga sys-
tem and to certain parts of the Punjab.
So, the Select Committee, took courage
in both hands and decided this way.
It is no use blaming the Select Com-
mittee because the impossible had to
be achieved. The Select Committee:
within the limitations, that is, with-
out wanting to go outside the strict
limits of the Bill, that is again, with-
out referring the Bill to the country
without saying that the joint family
system will be abolished once and for
all, did the best it could by finding
out this way of notional partition,
I can take the House into confidence
and tell them that the hon. Minister
had a very anxious time on clause 6
because I had an occasion to discuss
this matter with the Minister for-
Legal Affairs while this particular
clause was under discussion at the
Select Committee, in this House and’
in the other House. Many amend-
ments came forward and they had!

Bill, 1955
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[Dr. Shrimati Seeta Parmanand.]
‘4o find out a solution that would be

‘both logical and practical. So, it is
not right to blame anybody; it is
mot right to find fault with the

-aparent inconsistencies in drafting.
"This is so because of the conditions
‘imposed by the scope of the Bill
What has been done is really an
:achievement and I feel that when the
next Bill dealing with the abolition
.of the joint family system comes up
after being referred to the country,
it will be time enough to remove
1his anomaly.

For passing this measure, the Con-
.gress Party and the Congress Govern-
ment have to be congratulated.
Above all, T would here like to pay
.a ftribute to the Prime Minister, the
one person towards whom we would
not be able to discharge all the obli-
.gations by merely paying compli-
ments. It is a well-known fact that
but for his sympathy, but for his vivid
imagination to realise the pitiable
«condition in which women live, but
for his realisation of the fact that
the full co-operation of the women
ds needed for the future progress of
the country and that this inequality
between men and women in the great-
est part of the community, namely
the Hindu community, should be
removed, this Bill would not have
been here today and would not have
been passed. We are all aware of the
various Parliamentary tactics that
were practised for putting obstaclesin
the way of this Bill; it was very diffi-
cult to find time for this Bill in this
House and in the other. We had to
‘g0 begging from one committee to
another committee,—Congress Party
meetings, Executive Committees, etc.—
‘troubling everybody who mattered, to
see that this Bill got through. It is
‘these troubles and the work of women
for the last thirty years that are now
seeing this fulfilment.

Surt BHUPESH GUPTA: Domestic
troubles in the Congress Party!

. Dr. SurimaT SEETA PARMA-
'WAND: They are no troubles at all
“You have to appreciate today the fact
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that the party has carried out its
pledge to the electorate irrespective
of the threats from the orthodox sec-
tions, the Hindu Sabhaites, the Jan
Sanghaites and all the others.

Sir, I would like here to say that

the soul of the Ilate Shrimati
Sarojini Naidu, the champion and
beloved leader of the women's

movement, would be happy in watch-
ing us today about to pass this Bill
and by passing this Bill we as women
and our brothers here have paid our
debt of gratitude to her for all the
trouble she took all these years in
pressing this issue. Of course, the
so called champions of Hindu society,
the Hindu Mahasabhaites and others,
after this Bill has been passed, would
be out to blame the Congress, but
they may be asked even now, at this
stage, as to what they have done to
preserve Hindu society, as to what
they have done to see that the best
remains of the Hindu culture, and the
places of worship are kept in a condi-
tion which would inspire anybody

Mr. DEPUTY CHAIRMAN: That is
beside the point.

Dr. SurmmMati SEETA PARMA-
NAND: This is a sort of a last
speech in the last reading; there
won’t be any further reading. So I
am putting the women’s point of view

and I may be given a little indulgence.

Sir, I would like to say finally that
the speech made by our Prime Minis~
ter in the other House, in itself, was
the greatest tribute that could be
paid to the women of India. We were
then in this House and we could not
naturally speak in that House. Even
there as his speech was last, the other
Members there also could not on the
floor of the House express their thanks
for the fine sentiments expressed by
our Prime Minister about the woman-
hood of India for the whole world to
see. I would like to take this oppor-
tunity on the floor of the House to say
how grateful we are to him and pay
this tribute to him.

Lastly, Sir, I would like to say that
this is a kind of yajna and I feel in
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this yajna the Prime Minister is the
yajaman. In yajna, Sir, five things
are required. The purohit is cur
Pataskar, who is a brahmin, and as
in fact he happens to be ane. Samidha
and samagri are all the speeches of
the reactionaries and the views
expressed by protagonists and ishta-
karya siddhi 1is the progress of the
country through the equality and
justice given to women. So, Sir, I

Dr. W. S. BARLINGAY: But who
is the goat? i

Mr. DEPUTY CHAIRMAN: All the
reactionary speeches.

Dr. SzorivaTi SEETA PARMA-
NAND: The goat is all the old cus-
toms and injustices heaped on women.
That is the goat and I hope it will be
dead for ever. So, Sir, in the words
for the yajna pooja I would say, -

o1 gzed AN
TGIAT FATTETH

This is the first Swishiakruth What-
ever is the deficiency

whmszg feastpafama

Whatever are the deficiencies in this
legislation, etec., they will be all con-
sumed in the agni of public sympathy,
ete. And so, Sir,

ad anfar: mifayg anfe:
T gurs anfafy )

So, I would say that once again, Sir,
I would on behalf of all people of the
House not only congratulate but
express here our feeling of apprecia-
tion for the persevering and patient
way and the sweet calm manner in
which the hon. Minister for ILegal
Affairs bore with us whenever we
phoned to him over one difficulty or
one interpretation. I do not know
how many phone calls he received
during all the time from different
people when these committees were
sitting. I feel all these amendments
are such that they can be accepted
for the present and whatever women
may have lost they will in due course
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make up by their attitude towards
this measure in the country and by

their efforts through women’s organi-
sations of giving help they will create
such a fFavourable situation that the
men Members who have been
opponents of this Bill themselves will
come forward and enthusiastically
support a Bill for the removal of joint
family which, when done, will equate
all systems and pave the way for a
uniform civil code for the country.

Thank you. Sir.

Surr JASPAT ROY KAPOOR (Uttar
Pradesh): Mr. Deputy Chairman, Sir,
as I was listening to the appealing
peroration of the hon. Mr. Pataskar,
I was almost lulled into forgetting the
various defects of this measure, more
particularly the shortcomings of the
amendments which have been passed
by the Lok Sabha and have been for-

warded to us for our consideration
and acceptance.
[TeE Vice CuHAamrmMaN (SaHrr S. N.

Mazumpar) in the Chair.]

Sir, we could not have found a bet-
ter pilot than Mr. Pataskar for this
measure. He has worked hard on it
and patiently foo, both in this House
and the other House. in the lobby
and even at his own residence where
he sometimes called us to discuss the
various alternative proposals that
many of us were anxious to place
before him and there we are obliged
to him. He even entertained us to
tea and sweet drinks. I hope, Sir,
at the conclusion of this debate, after
this measure has been passed into an
Act, he will give us a good party
with cold drinks...... ’

Sart AKBAR ALI KHAN (Hyder-
abad): To all of us.

Surr JASPAT ROY KAPOOR: Sure-
ly, and particularly to the lady Mem-.
bers in double measure.

Sir, this Bill had had a very che-
quered career but now, unfortunately
I should say, it has come before us in
a truncated and mutilated form, how-
soever much it might be appreciat-
ed by the lady Members of this House,
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[Shri Jaspat Roy XKapoor.]

Sir, it must be apparent now to all
how generous and large-hearted and
how affectionate the older Members
of the Parliament are towards ladies,
for we in this House, who are suppos-
ed to be more elderly than the young
Members of the other House were
prepared not only to be just but even
generous to them, and we had, there-
fore, passed an amendment to this
measure to the effect that the daughter
should have an equal right with the
son in a coparcenary property in some
measure at least, but then we find
that this was not acceptable to the
other House. This appears to me to
be a little unfortunate, Sir. To me
it appears that this measure in its
final form will be something which
is just the reverse of what we intend-
ed it to be.

What is the fundamental basis on
which we wanted to base this mea-
sure? That was, according to me,
that the daughter should have an
equal right with the son or in other
words, in a wider sphere that a Hindu
woman should have equal right with
a Hindu male. I use the word “right”
Mr. Vice-Chairman, and I submit that
this measure does not give any abso-
lute right of inheritance, whatsoever,

to woman. Whatever is being given
to a woman under this measure is
more by grace, more by sufferance

than as of right. I mean what I say,
Sir. In the father’s house a daughter
will not get anything as of right
whether as an unmarried daughter or
married. If the father so wishes, he
can part with his own share whether
it is self-acquired or whether it is his
notional share in the coparcenary pro-
pertv by willing it away. Now that
is something very important and seri-
ous. The daughter is absolutely at
the mercy of the father unlike the son
who has as of right a share in the
ancestral property. The daughter has
no share as of right in the ancestral
property. Then even before death,
the father, if he so chooses, can will
away the property without even
dissolving the coparcenary according.
fo the latest amendment adopted by
the other House. So far as of course
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his self-acquired property is concern-
ed nobody has an inherent right in
that; neither the son nor the daughter
and the father can will away or dis-
pose of that even by gift or by will
if he is so inclined to deprive the
daughter of any right in his property
either during his lifetime or after
his death. That is the position; let us
be clear about it. Nothing as of right
is being given to the daughter.

Sir, this measure from stage to stage
has been whittled down so far as the
woman's right is concerned. Original-
ly we started with the Report of the
Joint Committee to the effect that the
daughter will have equal share with
the son in the entire coparcenary pro-
perty when the father died, which, to
illustrate by an example, would mean
this. If the total value of the ancestral
coparcenary property at the time of
the death of the father is Rs. 5 lakhs
and the father dies leaving behind
four sons and one daughter, then the
daughter would have inherited pro-
perty worth a lakh of rupees. Now,
according to the latest amended posi-
tion, whereas the sons would have one
lakh worth of property each in their
own right, in addition they will have
one-fifths of the share of the father’s
interests in the property of Rs. I lakh.
So the son would have property worth
one lakh and twenty ithousand rupees
while the daughter would have pro- -
perty worth only Rs. 20,000. That is
intepest-1 fitlie propesty. of Re—3-lakir.

the Position now.

Again, according to the Report of
the Joint Committee even the property
which went over to a son who left
the coparcenary would have been
taken into consideration while giving
a share to the daughter along with
the other brothers who continued to
remain in the coparcenary. When
this measure came up before us last
time, that was deleted. That was the
second stage. Now in the third stage
we find hardly anything substantial
left to the daughter.

Again if we refer to clause 32 of
the measure it was added in this
House last time. If I remember aright
it was not there in the Report of the
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Joint Select Committee. According
to that it was made permissible for a
member of the coparcenary to dis-
pose of either by will or by other
testamentary disposition his notional
right in the coparcenary property.
That was something of a very astound-
ing nature. While we swear by the
ancient law of coparcenary in other
respects, we bade good-bye to this
essential and fundamental principle
of coparcenary law that unless and
.until a coparcenary was  dissolved
we could not say with any amount of
certainty as to what the share of a
member in the coparcenary was. But
according to clause 32 a member of the
coparcenary was permitted to dispose
of by will or by other testamentary
disposition his notional right therein.
What was the object of that new
clause? Not to give the right to a
member of the coparcenary to dispose
nf the property in any manner he
likex. This right of disposition was
confined only to the making of a will
or other testamentary disposition.
Now, the only object thereof was
that the right of the daughter to
inherit the property when the mem-
ber disposing of the property dies may
be donegway with during the lifetime
of that person. That was the only
object and now we find that this clause
has been amended in a slight measure
agreeably of course, 10 the effect that
such disposition will nct deprive one
of the right to mainienance if that
right cxisted otherwise The

extend this to seeing that the daughter
was not deprived of her right of
inheritance in such property. If the
I ok Sabha had provided herein—as
in fact T had suggested when this
measure was under discussion last
time here—that no such disposition
by will or other testamentary deed
would deprive the daughter of her
right to inherit the property of the
father, then it would have been all
right. But as it is, it is not like that.
So what ultimately the position
redures itself to is that firstly the
woman has no right—I use the word
“right”—in her father’s family. By
birth she has no right; she can be
deprived of her right to inherit the
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Iather's property if the father so
chooses. So far as her right in the
husband’s family is concerned, she
has none. We would have very much
wished—persons of my way of think-
ing—that she should have had a equal
right with her husband in her father-
in-law’s house. That would have
given her a good status in her father-
in-law’s house, a status equal to that
of her husband in the {amily where
she would go and an equal status with
her brother in her father’s family so
long as she was unmarried. Just as
an adopted son when he goes to the
family of the adoptive father loses all
hi, rights in the original house of his
father but until such adoption he has
full right with any other brother of
his, similarly a daughter so long as
she remained a member of the family
of her father should have had equal
right with her brothers and once she
went over to another family, she
should have......

Dr. SHrimMATI SEETA PARMA-
NAND: If a woman did not marry,
say, until the age of 35 or after she
has got majority, would she get a limit-
ed estate or a full estate and how
would you deprive her of the pro-
perty if it is full estate?

Surt JASPAT ROY KAPQOOR:
According to my view if she had
remained unmarried all her 1fe, she
would have had full right over the
property inherited from her fater but
then it is no use crying over that posi-
tion because that is a matter of the
past. My onlyv object in reminding
hon. Members of this House of these
propositions which had been suggest-
ed from time to time is that wo start-
ed fundamen‘ally in a wrong way.
Let some of our friends take pride In
designating others as reactionary, how-
soever much respect and regard they
may have for the women in this count-
ry. I am one of those who has the
greatest respect for women, greatest
affection for them, be they in the form
of mother, sister or daughter. But I
am not alone in this respect because
in this country howsoever much we
might be denounced, we have always
had the greatest respect for our ladies.
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[Shri Jaspat Roy Kapoor.]
As my hon. friend, Mr. Sapru, point-
ed out to us, o far as political rights
are concerned, we have given them
straightway equal political rights,
whereas women in the West had to
struggle very hard for them. So far
as social and economic status is con-
cerned, if we look at the ancient cus-
toms, the ancient scriptures and
ancient conventions, we have placed
them not only on an equal footing
with men, but even on a superior foot-
ing. We have always placed them in
a superior position. They have always
been designated as Lakshmi. We have
placed them on the same level as
goddesses. May I remind the House
that even in the matter of name, we

always give a woman’s name first
and man’s name second? Even while
praying we pray in the name of

Radhakrishna and Sitaram and so on.
Even at the time of marriage the
bridegroom has to give a solemn assu-
rance, he has to take a solemn oath,
not to do anything without consulting
his consort. And at all ceremonial
occasions the wife is given the place
of honour on the right side and not
on the left, even she is called ardhan-
gini. And then even though as a child
we love and accuse Krishna as being
a thief of makhan and mishri, we res-
pect, adore and worship the Kanya at
the farthest end of the south in the

sacred temple of Kanya Kumari at
Cape Comorin.
SHRIMATI CHANDRAVATI

LAKHANPAL: Paper compliments.

SHriMmaTi SAVITRY DEVI NIGAM
(Uttar Pradesh): Nothing in practice.

Suri JASPAT ROY KAPOOR: Well,
the experience of my hon. friend, Mrs.
Savitri Nigam may be different. But
then the experience which we have
in our housﬁld is to the effect that
I am submitting. I would not like to
quarrel with some of the hon. lady
Members here because I would sym-
pathise with their position because of
the different experience they might
have had. I would not take more
time of the House because it would
hardly serve any useful purpose now.

“ But then I would like to accord my

{ RAJYA SABHA -
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support particularly to the amend-
ment which has come before us from
the other House with respect to clause
25 of the Bill and that is a woman,
if she has to leave the house of her
husband because of a judicial separa-
tion from him, would be allowed to
live in the dwelling-house left by her
father. That is a good and useful
amendment. And I also weclcome the
amendment to the effect that a widow,
if she likes to live in the house of her
father, may have the right to do so
irrespective of the fact whether her
husband has left any house for her
or not. I do not agree with my hon.
friend, Mr, Kishen Chand, that a
widow, if she has a number of houses
left by her late husband, would be
tempted to let them out on rent and
force her entry into her father’s house.
In actual practice, that is hardly ever
going to happen. If the widow has
only a very small house left to her
by her late husband, well, it will be
open to her to let it out to eke out
a little income and go and stay in her
father’s house in her father’s family
where she may find a more congenial
atmosphere for her to stay.

211g

Sir, I have nothing more to add.
With mixed feelings of pleasure and
disappointment, I accord my support
to this measure and congratulate the
hon. Mr. Pataskar for it. My sister,
Mrs. Seeta Parmanand, was sorry to
miss here Mr. Biswas whom she des-

cribed as the father of the Bill. But
we should all be happy to see here
today the hon. Mr. Pataskar, who,

if he does not mind, may be called the
mother of this Bill. Or maybe he
deserves to be—because of the grand-
motherly advice which he has given
us to accept this Bill silently and
quietly—designated as the grand-
mother of this Biil With these
words, I close.

st iyefvgree Faoraaeita (FeTa ) -
39 gATE wgrew, # Y 3@ faw &
AT | Al & A @ g g, mafy
g IO TEg HIT HAWSTE € F
T T H ATHT 81 @7 o w7 F 5
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TS §AT 7 3§ q19 foFar a1 3f afe
g% §8 QU T & a1 gant wfas
faeva adf s Anfge MA@k afs uF
TR R 4@ faw & ganae g gu
fe@ st ay fee gg ¥ @ ST |
afg aw foT agr dovaa & M a8
faq g @ a1 § s oar e
&) gEAl a7 §q7q afgdaT &, @ &
RS ST TAAT THT 7 ST o ama
T iferamie & fraq s & ag faa
q9 9 & 9% )

whafr e ahemagifeag

fraraw daga afmre & g 9
AT AT | &Y oY iR g
framera afane s age s @3
@ & ) d afeare qt & freg
HAFATA FT ¢q€T T TG A @ I
% | 99 9T § uF foqr gar @ #iT @S
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MAZUMDAR) :
wiil continue tomorrow.

11 a.m. on Tuesday,
1956.
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77 Z17 & Y 97 7F a3 PF I fAg AT
¥ FTF A § Y AT ag A7H 9fea
T feardt af 8% | IfF 9 &
AT AT §, IEHT V= AR g
&, T ST9E & SUFT WS ATAIAT gy
8, A ST FIT-F1T $47 FIGT ¢ A9
w9 wrRd; g 8, @ B faw oe-
afFar I &F FTOr T 9T TF 4T AYad,
177 gfa § ® #¢, 7 =y
FW |

Tae VICE~-CHAIRMAN (SHrr S. N.
Mr. Vijaivargiya, you

The House stands adjourned till
the 156th May,

The House then adjourned
at five of the clock till eleven
of the clock on Tuesday, the
15th May 1956. .



