
4I5 Hindu Succession [ 23 NOV. 1955 ] Bill, 1954 416 

13- The        Appropriation     I hour. 
(Railways) Bill (Supplementary 
Demands for Grants). 

14. The Delhi (Control of     2 hours. 
Building    Operations'! 
Bill, 1955. 

15. The Insurance (Amend-   2 hours, ment) 
Bill, 1955. 

16. The Indian Tariff (Se-    I hour     and 
cond Amendment) Bill,     30 minutes. 
1955. 

17. Discussion on the Wor-   5 hours. 
king of the Preventive 
Detention  Act. 

The discussion on the Report of the States 
Reorganisation Commission will commence 
on the 19th December 1955. 

In order to be able to complete tr is 
programme by the 23rd December 1955 (the 
date fixed for the close of the current session), 
the House should also sit on Saturdays and 
dispense with lunch hour as and ' whsn 
required. 

THE    HINDU    SUCCESSION     BILL, 
1954—continued 

MR. DEPUTY CHAIRMAN. Tomorrow 
morning the hon. Minister v/ill be replying to 
the debate. Now we have just one hour more. 
But if the House so agrees, we can sit till 6 
O'clock. 

SHRI J. S. BISHT; Sir, there is; a meeting 
of the Party at 5 O'clock. 

MR. DEPUTY CHAIRMAN: So we have 
only one hour more, and I would appeal to the 
hon. Members to take not more than ten 
minutes each. 

SHRI JASPAT ROY KAPOOR (Uttar 
Pradesh): What is the time allotted for the 
consideration of the S.R.C. Report? 

MR. DEPUTY CHAIRMAN: It will 
commence on  the  19th December 

SHRI JASPAT ROY KAPOOR: How long 
will it go on? 

MR. DEPUTY CHAIRMAN: We are 
expected to close on the 23rd. No time has 
been fixed. Yes, Sardar Raghbir Singh 
Panjhazari. 
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SHRI SARDAR SINGH OF KHETRI 
(Rajasthan): Mr. Deputy Chairman, I rise to 
support this Bill and to welcome it. I say "to 
welcome it " because, as has already been 
pointed out by my hon. friend, Dr. Kunzru, for 
several years the progressive section of the 
society in this country has been trying to pass 
a measure of this kind and always by various 
manoeuvres obstacles have been put in the 
way and always the object has been frustrated. 
But the degree of progres? in the movement of 
public opinion from the earlier years has been 
such that you will find in this debate hardly 
jmy-body daring to oppose the Bill in 
principle. Still there are underlying currents, 
as you have seen from the speech of the hon. 
Member who has just spoken, which oppose 
the principle of giving women equal rights 
with men in the matter of succession and 
inheritance to nroperty. I congratulate the hon. 
Minister for Legal affairs, therefore, that he 
has at last established the principle very 
clearly that women must have the same rights 
as mm to inherit property.   That, I think, is a 
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big achievement in this Bill. Whatever faults 
there may be in actual execution, I think that 
in itself is an achievement which we can be 
proud of. 

Now, Sir, I shall be very brief because there 
are only two matters which I wish to mention. 
One, of course, is this very controversial 
clause 6 with regard to coparcenary. I am 
quite clear in my mind that coparcenary 
property must be made subject to this law, and 
at the same time I am equally clear that with 
regard to this Explanation, clause (b) must go. 
The entire matter is not free from doubt and 
difficulty. As the hon. Member. Dr. Kunzru, 
pointed out, either you abolis; Mitakshara and 
replace it by Daya-bhaga or if for various 
reasons you fell you cannot do it, the only 
alternative is that at least clause (b) of the 
Explanation must disappear. That is to say, 
once a member of the coparcenary has divided 
and gone away, he must neither be allowed to 
come back nor must there any question of his 
share being considered for the purpose of 
calculating the shares of the successors. The 
only alternative, as far as I can see, is that the 
remaining property must then be treated as 
one unit for the purpose of division between 
the remaining heirs, whether they are males or 
females. 

Now, Sir. there is one other matter of 
principle which I wish to raise and I do this 
because to my mind it id essential that, when 
we are legislating on a matter of this type, that 
is to say with regard to succession and 
inheritance, we must think in terms of a 
principle which is basic. Now, we have 
already acknowledged the fact that women are 
to have equal right with men with regard to 
succession. We have already under this 
measure further acknowledged the fact that 
for various economic and other reasons our 
society is moving from the sys'em of Hindu 
joint family to individual families.  That 
recognition 
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does not hinder; this measure, if anything, 
supports it. But there is a third matter of 
which I find no mention either in the Bill or in 
the speech of the hon. Minister or in the 
various speeches which we have heard today, 
namely, that we must assert the right of the 
State to be the general inheritor of property. 
Now. in general terms no doubt hon. Members 
may feel that that right is already there. In 
other words, if there are no heirs, the State 
should inherit the property, but in the schedule 
the list of heirs is so long that I don't see any 
chance of the State inheriting any property at 
all. The Schedule itself consists of two 
classes, in which you have about 20 heirs. We 
have also put in the agnates and cognates, and 
by the time you actually exhaust the list of 
heirs, thp chances of the State inheriting any-
thing will be one in a million. What I am 
proposing now is not as drastic as hon. 
Members may believe it to be. Af*er all. in 
first pace, a man can always dispose of his 
property by gift. In the second place, he can 
always dispose of his property hy making a 
will, in other words bv testamentary 
disposition. This Bill in no way takes away or 
detracts from these two methods which every 
individual has for disposing of his property. 
This Bill only operates when a person is 
ei+her careless enough not to dispose of his 
propertv by testament or he does not 
sufficiently care for anv individual to make a 
will in his favour. Only then does this law 
come into oneration. Now, surely it is not too 
much to expect that we should not allow 
relatives extending to tenth degree, perhaps 20 
degrees or 30 degrees removed, to inherit the 
property. We know that In a number of 
countries this position exists that, when there 
is a case of intestacv. one method of dealing 
wi+b the position is that you have to pav a 
heavier death dutv. In other words, fhe 
principle on which you work is that, if a man 
do°s not care sufficiently for another 
in^ivirtuql to m^ke a will leaving his property 
to that indi- 

vidual, then the State certainly has a right to 
take a greater share of the property than it 
would have had, had he made some such 
disposition. Therefore, to my mind, two 
methods are open which we should seriously 
consider for incorporation in this Bill. One of 
course Is the clear-cut simple method of 
ruling out the agnates and cognates and 
confining ourselves only to the present 
schedule, although I would be in favour of 
ruling out one or two categories in Class II. 
The other method, if you feel this one is too 
drastic, is that we can have a clause whereby 
death duties are graded; that is to say, when it 
comes to some distant heirs inheriting, the 
amount of death duties should be cor-
respondingly  higher. 

There is no use, Mr. Deputy Chairman, in 
our talking in terms of Socialistic pattern of 
society if we do not take advantage of this 
opportunity to assert and assist very clearly, 
the right of the State to be the general inheri-
tor of property. 
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MR. DEPUTY CHAIRMAN: It applies to 
both the son and the daughter because the 
worS used in the clause is "person". It is a 
common sender. 

Mr. DEPUTY CHAIRMAN: The clause 
says: "No person shall be disqualified". That 
means the daughter s»s well as the son. 
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SHRI H. C. DASAPPA^ Mr. Deputy 
Chairman, I rise to accord my warm welcome 
to this Bill as it has emanated from the Joint 
Select Co n-mittee. I expressed certain views 
at the time of its introduction. I must say that 
it has changed its form, its shape, its scope, its 
content, miiL-h beyond recognition now as it 
is presented to us before this House. I im 
afraid that though on fundamentals we may all 
agree, so far as certain of the details are 
concerned, there is room for considerable 
difference. I agree with most of my hon. 
friends who have supported this Bill. On the 
cardinal point, namely, of giving a share '   to     
the     female     heirs, tne 
daughter.........   and so on, there can be 
no difference. 

SHRI K. S. HEGDE: What about the urife? 

Shri H.  C.    DASAPPA:    Yes,    the 
widow and other female heirs. 

SHRI K. S. HEGDE: The first widow. 

Shri H. C. DASAPPA: About that there 
could be no difference of views. This view 
had met with a large amount of opposition in 
the beginning but, thank God, the climate for 
the reception of this has so agreeably changed 
that today, it looks as if we are vying with one 
another in trying to push through this Bill and 
have it placed on the Statute Book as early as 
possible. 

Sir, I remember referring to what some of 
the States had done in respect of giving a 
share to the female= during  the  earlier  
years,  Baroda  for 

iistance and Mysore In particular of which I 
am aware. It was in the early thirties that 
Mysore changed the law the Hindu Law of 
Succession in Mysore and gave a definite 
place to the female heirs in regard to 
succession, including a share in the 
coparcenary property. I am only mentioning 
this just to show that there is nothing 
extraordinary or nothing strange about giving 
a share in the coparcenary. Whether joint 
family or coparcenary system should continue 
and tnat Mitakshara system should also con-
tinue in the land, is a matter on which there 
may be difference of views. But what I say is, 
if it does continue, I think it is perfectly right 
that we should include the right of the female 
heir also to get a share when a division takes 
place in a coparcenary. I welcome the idea of 
Joint Select Committee to give the female 
heirs a share in the coparcenary also and I am 
not in favour of the exclus.on of the joint 
family property from the scope of this Bill. 

I would also say one or two words about the 
result that might flow from giving this right to  
the daughters.  It has been said that there will 
be a lot of fragmentation of holdings. Already 
our system is such that it permits of a     great     
deal     of     fragmentation. Simple arithmetic 
will show that there will be a great deal more 
of fragmentation with the change.   But I am 
one of those people who  feel    that frag-
mentation itself may ensure     to     the good of 
the  country,  because  a good many people 
cannot stick    on to    the land  as  though  that  
was    the    only means  of livelihood.    When  
the  land gets fragmented to that extent, a good 
many   of  the  people   who   are     now 
depending solely on the land    would try to go 
out of those lands  and try tn  build  up  their      
own      livelihood in other occupations.    
Secondly, there is the charge that the woman 
will not be able to look after the property    so 
well.    My experience,    however,    has been 
that when there are these made members   in  a  
coparcenary,   in   manv a case the estates are 
ruined.    I am not saying that it is  a general 
trend 
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[Shri H. C. Dasappa.] among males  not  to  
protect  or  safeguard their properties. 

Especially in the Malnad, you know, Sir, 
that men sometimes race through their lives 
and ruin the properties. When the woman 
takes charge of the estate after the death of 
the male she re-builds it practically and 
rehabilitates the estate which has been wasted 
by the man. It is altogether wrong to say that 
the men are more competent and more 
capable of looking after the properties than 
women. 

First of all, I would like to deal with this 
question of continuing the Mitakshara system 
in our land. When we are going to have such a 
great and historic reform, which is really an 
epoch-making reform, a thing which really 
gives a charter to half the population of this 
land, why should we be very supercilious 
about giving up the coparcenary rights and the 
mitakshara system? I myself do not 
understand. It is fast dying out and I think it 
would be an excellent thing if we did away 
with the coparcenary system and adopted the 
Daya-bhaga system. 

As regards the shares, in Mysore wt 
excluded the married daughters from having a 
share of the assets and, to the unmarried 
female heirs we provided half the share of a 
son. There is a certain amount of logicality 
about it because, with regard to the married 
daughters, we have got to spend a lot. In 
addition, we also have to give her something 
in the shape of presents, gifts, etc. That way, 
her share would be much more than what she 
would ordinarily have got as her share. 
Therefore, to put the married daughter and the 
unmarried daughter on the same scale and 
give them the same share may not be quite 
logical or fair. Yet, I am afraid we have got to 
accept this rerorm as it simplifies the position 
and we do not have to make any airrerence 
between the married and tne  unmarried  
daughters. 

Another matter is this: If we think of 
protecting the rights of sons ana grand sons 
when a male person inherits the property, that 
is to say, in the case of a joint family property 
in which the sons and grand sons have a claim 
by birth when the father or the grand father, as 
the case may be, inherits property from an 
ancestor, we do not confer the same rights on 
the daughters' sons when a daughter inherits 
property. I do not know whether the hon. 
Lady Members will ever approve of this kind 
of a difference in the rights that accrue to the 
family members. It is one thing when a male 
member inherits and a different thing when a 
female member inherits and, therefore, that is 
a matter I think which  deserves  being  
looked  into. 

As regards the honoured position that is 
given to illegitimate children I agree that it 
should not find a place on this Statute. It is 
the responsibility of the States to look after all 
children in the country, whether it is a 
question of legitimate or illegitimate children. 
Every child born in the State has a right to be 
looked after by the State but here it is alto-
gether wrong to accord special privileges  to  
the  illegitimate  children. 

There is only one other matter to which I 
would like to refer, if you permit me, and that 
is with regard to the right of residence. I agree 
with the hon. Mr. Kunzru that it does not refer 
only to the right of the daughters to come and 
stay in the dwelling house of her parents. This 
right is given to all female heirs so much so 
that if you turn to Class I, you will find that a 
daughter of a pre-deceased daughter can have 
the right of residence in the family of her 
father, in the family of her maternal grand 
father and in the house in which she marries. 
So, she will have three places of residence to 
choose. That is altogether unnecessary and I 
think we can do away with it. 

Secondly, in clause 25 we find that the 
female heir shall    have the right 
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of residence therein. Does it mean that she 
can introduce other relations of hers, namely, 
her husband and hp» children into this family 
dwelling house? It is not clear. If it is a case 
only of that female heir by herself coming 
and saying, it is one thing; on the other hand, 
it may mean that she' can come with her 
husband and her children. If it is so, then it is 
another anomaly. If all the female heirs, 
coming under Class I can come and stay in 
the family dwelling house, there will be 
hardly any room for the: members of the joint 
family to live. 

Then again it is said that her right: to claim 
a share in the dwelling house will only arise 
when there is a partition. It may be that a 
person dies leaving only a son and a daughter 
in which the question of partition doe;; not 
arise at all. What it says is tha: the right of 
any such female to claim partition of the 
dwelling house shall arise only if the male 
heirs, that in more than one heir, choose to 
divide their respective shares therein. There 
may not be more than one male heir in which 
case there will not be any question of a 
partition arising at all. Does it mean then that 
she cannot claim partition? I think this is alto-
gether unfair. The daughter should have the 
right to get her share allotted if there is only 
one son and on>3 daughter. 

Clause 6 says that the question of partition 
arises only when a man dies;. Supposing the 
father and all the sons partition, why should 
not the daughters in the family be entitled to 
get their shares along with the sons? You will 
see, Sir, in the Mysore law, it was enacted 
that at the time of a partition, the daughter 
must get such and such a share. Irrespective 
of the fact that a male person dies in a 
coparcenary, when there is general partition, 
it must be open for the daughter to have her 
share demarcated and she must get her share. 
I also agree that (b) of Explanation is 
absolutely misplaced and must go altogether. 

I welcome this Bill. 

DR. W. S. BARLINGAY: Mr. Depu 
ty Chairman, at the fag end of the 
discussion on the consideration stage 
of the Bill, it is not necessary to 
repeat the many excellent arguments 
that have been advanced in favour of 
this Bill but, I am surprised to find 
that although several most excellent 
speeches have been made in this 
House, none-the-less, some of the pre 
judices against the Bill continue to 
remain. If I may say so, one such 
prejudice you may find with regard 
to the rights of the so-called illegiti 
mate children. I think it has been 
very well said that the relationship 
between a man and a woman may be 
legitimate or illegitimate. It is a per 
fectly valid concept. But so far as the 
rights of children are concerned, the 
concept of legitimacy and illegitimacy 
does seem to me absolutely out of 
place. It does seem to me, what in 
logic is called, nonsense, this concept 
of illegitimacy of children. I have 
said in my Dissenting Note that I am 
not in favour of doing away with this 
institution of marriage altogether. On 
the other hand I have said that we 
cannot encourage prostitution in this 
country. That would be against pub 
lic morality. But then you have got 
to dissociate these two concepts alto 
gether, the concept of the relationship 
between a man and a woman and the 
concept ............  

SHRI K. S. HEGDE: And the result thereof. 

DR. W. S. BARLINGAY: The result is 
inevitable. Whether the marriage is legitimate 
or illegitimate the result is inevitable and the 
whole point is: Why should we visit this sin, 
if you may call it so, of the parents on to the 
child? What is the justification for it? 

SHRI J. S. BISHT: This is to preserve 
morality. 

DR. W. S. BARLINGAY: What is this 
morality, I do not understand. I am not 
suggesting that we should do away with the 
institution of marriage. (Interruption). No, no. 
What I am suggesting is that so far as the 
relationship between a man and a woman 
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[Dr. W. S. Barlingay.] is concerned, 
penalise them if they transgress their limits. 
By all means punish them. Imprison them or 
make further provisions in your laws. But I 
do not see any justification for punishing a 
child which is born of what is called an 
illegitimate wedlock. 

SHRI K. S. HEGDE: Illegitimate wedlock? 

DR. W. S. BARLINGAY: Yes, it is a 
wedlock which is illegitimate. The child is 
not illegitimate at all. What has the child 
done? Is this really a case of social justice? I 
would like this House to consider this very 
seriously. Now this was one of the points on 
which I really wanted to lay a good deal of 
stress. I am not suggesting, Sir, that this Bill 
is absolutely without any defect. So far as the 
various provisions of the Bill are concerned, I 
have pointed out in my Dissenting Note that 
the drafting is not proper and especially in 
regard to clause 6 I feel that the entire clause 
has got to be overhauled. 

SHRI H. C. DASAPPA: May I know, Sir, if 
he objects to a share for the illegitimate 
children in the properties of their father even 
when he is known? 

DR. W. S. BARLINGAY: Yes, certainly, 
most certainly. 

SHRI H. C. DASAPPA: May I then know, 
Sir, why Dr. Barlingay has sent in an 
amendment at page 2 of the List of 
Amendments like this? "related* means 
related by legitimate kinship: Provided that 
illegitimate children shall be deemed to be 
related to their mother and to one another, 
and their legitimate descendants shall be 
deemed to be related to them, and to one 
another;***" He has omitted the father. 

DR. W. S. BARLINGAY: I will come to 
the amendments later on. 

SHRI H. C. DASAPPA: I ask you therefore 
whether you believe in giving   to    the 
illegitimate    children    a 

share in the properties of the father if he is 
known. But you have omitted it in the 
amendment. 

DR. W. S. BARLINGAY: I will come to 
that at the stage when we take up the 
amendments; leave me alone for the present. 
At this stage we are merely discussing the 
principles. Now what I was saying was this. If 
you look at the principles underlying this Bill, 
then there should be no objection whatever to 
the consideration of the Bill at all. At the 
present moment, in so far as the Hindu society 
is concerned, women do not have rights equal 
to those of men. Under the Constitution 
women are as good citizens as men, but then 
in actual practice you will find that their 
status in law is much lower than that of men 
and that for three reasons. First of all, there 
are certain classes of women. Take for 
instance unmarried daughters who have no 
right to property at all. Now if there are in this 
State people who have no right to property, 
then can they be called complete citizens? It 
is impossible to hold that view. 

Then we come to the question of 
limited rights. So far as the wife is 
concerned, she has got only limited 
right in the property of her husband 
even under the Deshmukh Act. Now 
can we say that she is enioying in 
that case the full rights of a citizen? 
Then we must remember that under 
the Constitution a woman has got to 
be given the same rights as a man, 
whether it is with respect to pro 
perty or whether it is with respect 
to any other matter. They have 
got to be given the same rights and 
so long as they are not given the 
same rights...............  

DR. P. C. MITRA: In the Constitution there 
is mention of only "status", not "right". 
"Status" and "rights"   are  different   things. 

SHRI KANHAIYALAL D. VAIDYA: 
Equality of status means "right" also 
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DR.  P. C. MITRA:     "Status"    and and 
"rights" are different things. 

DR. W. S. BARLINGAY: As I was saying, 
af ler all, this is the b is is on which the whole 
Bill proceeds namely, that we have got to 
give equal rights. First of all we nubt give 
women right to property, secondly we must 
give them equal right to property, and thirdly 
there should be no limited rights at all in 
property because that will Had to endless 
litigation. 

Sir, since there is no time at all at my 
disposal—there are only two or three minutes 
left for the House to rise—I will read with 
your permission five verses which I have 
composed in Sanskrit which will give you all 
the arguments in favour of the principles 
underlying this Bill and I will read out the 
translation also. These verses sum up vir-
tually all the arguments: 

 

I will read the translation: If the son is the 
soul of the man called q^ is it not equally true 
that the daughter also is born out of the 
bodies of the parents. Hence, if it is in con-
sonance with our ancient law that the son 
should have a right in the property of the 
father, it is futile o argue that none-the-less 
the daughter should not have any such right. 

 

The translation is this: Those who say that 
our law is very ancient and therefore its rules 
are not trans-gressable and    hence    women  
should 
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have no right to property, should know that 
Time is still more ancient and it changes both 
societies and social laws: 

 

The translation is this: Those who say that 
there are natural differences between males 
and females, should they not pause to 
consider this in their minds that God stays 
equally in hearts of all beings and that 
equality of status in law is the basis of  
democracy: 

 

If it is said that on account of giving to 
women the right to property, there would be 
an increased tendencv of fragmentation of the 
father's property, the reply is: would this frag-
mentation stop it if there were no women in 
society at all? 

As my learned friend, Mr. Dasap-pa, quite 
rightly pointed out, the real solution to the 
question of fragmentation. You cannot 
prevent frap mentation but to have 
consolidation. That is the only solution to 
fragmentation. You cannot prevent frag-
mentation by saying that womer should have 
no property. 

DR. P. C. MITRA: The tiller of 
the land is the owner of the land 
That is what the Bihar Govern 
ment................  

DR. W. S. BARLINGAY: 
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[Dr. W. S. Barlingay.] If U is argued that 
women should have the right to the enjoyment 
of the property only till her life time, while so 
far as the males are concerned tbeir rights in 
property should be absolute, then let us 
understand clearly that such disparities in the 
family which are objectionable from the point 
of view of oqq-?; < will lead to litigation. 

Now, I will take only a minute or two, Sir. I 
am not one of those who think that our 
forefathers were just fools. I have got the 
greatest respect for our forefathers but I am 
not also of the view that all the wisdom was 
concentrated only in our forefathers and we 
are all fools. There were great men amongst 
our ancient people, and there are great men 
amongst us too even now. 

SHRI D. P. KARMARKAR: No doubt 
about that. 

DR. W. S. BARLINGAY: There is no 
question about that. It seems to me that with 
all the best will in the world nobody can 
possibly say that those forefathers of ours, 
however wise they may have been, could see 
2,000 years ahead. It is not possible to hold 
that view. The real basis of our instituton  
which    I 

venerate with all respect is that neither man 
nor woman did have any right to property at 
all so far as our ancient law was concerned. I 
am talking of the individual. It was the 
institution called family which had the right 
of property. Neither man nor woman had the 
right to property. 

(Time bell rings) Actually, you 
will find that evsn when there was partition 
the right did not go to a person; it again went 
to another institution called subfamily. That is 
really the basis of our institution. The whole 
civilisation of the Hindus was based on this 
that money was not associated with a sense of 
dignity at all. Money was completely 
dissociated from dignity and all the great 
values of life. That was the basis of our 
civilisation. And I do feel that at a later date 
we would be able to build up a civilisation the 
basis of which would not be money but  moral   
and  human  values. 

MR. DEPUTY CHAIRMAN: The House 
stands adjourned till 11 A.M. tomorrow. 

The  House  then  adjourned at five minutes 
past    five   the  clock    till    eleven  of the 
clock  on    Thursday,  the  24th  November 
1955. 

  

 


