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decision has been arrived at about the next
session of the Asian-African Conference.
Neither the date nor the venue has been
fixed.

(c) There is no permanent committee.

BETTERMENT LEVY AND WATER
TAXESCONSEQUENT ON OPENING OF
URGAPURBARRAGE

61. SHrRI M. VALIULLA: Will the
Minister ~ for " "LIGATION ~AND Pow
be pleased to state  whe'her ww
betterment  levy and water 'axes a
being collected for supply of Daniw- j

dar  Valley Corporation water  aft
the Durgapur barrage has  been
opened?

THE DEPUTY MINISTER FOrR IRRI-
GATION AND POWER (SHRIJ. S. HATHI):
Betterment levy and watt< rates will not be
collected by the Government of West
Bengal during this year since that
Government will not be utilizing the
D.V.C. water this season.

INTERNATIONAL TEA AGREEMENT

62. SHRI M. VALIULLA: Will the
Minister for COMMERCE AND INDUSTRY
be pleased to state wheher any
initiative has been taken by the Inter
national Tea Committee for a fresh
international agreement?

THE MINISTER FOR COMMERCE AND
INDUSTRY (Surt T. T. KRISH-
NAMACHARI):  Yes, Sir.

FINANCIAL ASSISTANCE TO RUBEER
GROWERS

63. SHrRi M. VALIULLA: Will the
Minister for COMMERCE AND INDUE?
be pleased to refer to the reply
given in the House to my Unstarrod
Question No. 260 on the 12th Septem
ber. 1955 and state the extent of fin
ancial assistance proposed to be giv
to rubber growers in India next year?

THE MINISTER ForR COMMERCE AND
INDUSTRY (SHRIT. T. KRISHNA- '
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MACHARI) : A sum of Rs. 11,30,000 has been
provided for this purpose in the Budget
Estimates of the Rubber Board for 1956-57.

PETITIONS ON THE HINDU
SUCCESSION BILL, 1954

SECRETARY: Sir, I have to report to the
House that nine petitions relating to the
Hindu Succession Bill. 1954, pending before
this House have been received by me.

PanpiT S. S. N. TANKHA (Uttar
Pradesh): Are they being circulated?

MR. CHAIRMAN: They have been
referred to the Petitions Committee. That is
the usual procedure. Mr. Prasadarao.

THE HINDU SUCCESSION BILL,
1954—continued.

Clause 6.—Devolution of interest in
coparcenary property.
SHRI N. D. M. PARASADARAO

(Andhra): Sir, I was dealing previously with
equality of sexes. Our Constitution has
guaranteed equality between sexes. Article 15
of our Constitution says that no
discrimination will be made only on grounds
of sex. But in our life we see that still this
discrimination is going on; equality
recognised by law is not the equality in life.
Therefore, we have to make that equality real
which is to be exercised by the woman.

Sir, unless women are drawn into the field
of economic production this equality cannot
be there. Unless they are rescued from their
household drudgery we cannot establish this
equality between sexes. Therefore, the first
step to be taken is giving them equal
opportunities not only in jobs but also in
succession to pro™ perty. Sir, the several
women that we find in leading positions
today are a very very small fragment a
rcicros-
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[Shri N. D. M. Prasadarao.J copic figure;
the overwhelming majority lives in much
backwardness, ignorance and remote from
playing any part in the field of economi:
production. So, unless we bring them into the
economic field by giving them a share in the
property, which is their due, we cannot do
this, cannot establish this equality. Therefore,
so far as the establishment of equality
between the sexes in property relations is
concerned, clause 6 will help us.

Sir, this clause has been opposed on certain
grounds, one of them being that by giving a
share to the daughters the land holdings, i.e.
the immovable property, which is already
fragmented will be further fragmented. But,
Sir, this is quite untenable because looking at
one symptom and missing the real cause of
fragmentation should not be the basis for
denying them a right. What is the real cause
for fragmentation today? Even without this
right being given to the women there is
already fragmentation. The cause we have to
find in the existing social economy The
census figures give very revealing picture of
fragmentation. The unchanging pattern of
economy of the paternal land and the growing
number of dependents on land is the main
cause for the fragmentation of land. Among
the agricultural classes the number of
dependents supported by every 100 self-
supporting persons is 207. This number
accounts for the unearning dependents. There
are another 44 earning dependents which
means altogether 251 dependents. This figure
is increasing day to day when we compare it
with the figures of the last decades. Why is it
so? The answer is obvious: because there are
no other sources of income available for them.
If the industrialisation was going on at a rapid
pace this increasing population could be
accommodated in that. But up till now the
avenues are far too meagre. That is why they
are clinging to the land, beace the
fragmentation. Therefore, if we  want
really to
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remove this evil of fragmentation ot holdings
we have to strike at the root cause and see
that our agrarian crisis is  solved,
industrialisation takes place and all those
things—not a denial of right to the women.

Secondly, certain opinions similar to the
suggestions of the Rao Committee that
women should be given half of the son's share
have been expressed on the floor of the
House. This is also quite unjust. Why should
a daughter be discriminated against? Our
Constitution provides that there should be no
discrimination between sexes. But here when
we think of giving a share 1o the daughter or
any woman, simply because they are women,
should we discriminate against them? The
argument that since the daughters will go to
another family and hence should be denied a
share is another untenable ground. Adopted
son, altogether new person in the family, is
given an equal share with a natural son.
Therefore, it is not a question of going out of
thf, family or coming into the family.
Daughters should also be treated just like sons
and there is no reason why half share should
be given to their.. This inequality between
sons and daughters shows narrowness of out-
look towards society.

Today we speak of equality cf sexes but
actually there is a large discrimination going
on. In a factory a woman is not given the
same wages as a man gets for the same work.
Th.t is one of the fundamental demands of
labour today in our country viz. that women
should also be paid the same wages for the
same work. In agriculture also we find the
same thing. This discrimination should be
ended. In the property also this discrimination
should not be made and females should also
be given equal share with the males.

Sir, another point made In the House is
that if at all a share is given to women, it
should be given only to the unmarried
daughters, and not to
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the married daughters, the reason being that
the married daughters go to a new family and
she is no longer a member of the joint family.

[MR. DEPUTY CHAIRMAN in the Chair.]

The argument for denying a. share to the
married daughter is that she has already been
given enough in the shape of dowry and so
many expenses were incurred for her
marriage. Sir, today, as the position stands,
very little attention is given to the education
of the daughter as compared to that of the son.
As a matter of fact more is spent on the
education of the son than what is given to the
daughter in the form of dowry. Therefore, the
argument that because she is being given a
dowry she should not be given a share or
should be given half share is not at all
reasonable. Similarly the daughter-in-law is
also gettinr a share from her father's property
and will compensate for the daughters share
going out of family. It is only for the sake of
argument that 1 am saying this. And therefore
to say the't the daughter will be going away
and therefore she should not be given any
share in the property is not a valid reason.

MR. DEPUTY CHAIRMAN: You have to
be brief, Mr. Prasa'darao, Not more than five
minutes each. You have already taken more
than ten minutes. We will sit through the
lunch hour today.

SHRI N. D. M. PRASADARAO: I would
not have quoted the Chinese iaw, if Mr.
Tankhsi had not quoted the Soviet civil law.

SHRI KISHEN CHAND (Hyderabad): The
Soviet people have changed after ten years

of experience, and the Chinese also
will  change after ten years of
experience.

SHrRI N. D. M. PRASADARAO: The
Chinese marriage law has given an equal
right to the women :.n the matter of property.
Article 7 of The Chinese marriage law says:
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"Both  husband and wife are

companions  living together and
shall enjoy equal status in  the

home."

MR. DEPUTY CHAIRMAN: We are not
concerned with marriage. We are concerned
with succession.

SHRI N. D. M. PRASADARAO: Yes, Sir.
Then article 9 says:

"Both husband and wife shall have the
right of free choice of occupation and free
participation in work or in social
activities."

Article 10 says:

"Both husband and wife shall have equal
rights in the possession and management
of family property."

Article 11 says:

"Both husband and wife shall have the
right to inherit eacn other's property."

In the Soviet law also you will be able to
find similar clauses. You will thus find that
the principle of equal right has been accepted
in other cian-tries also. There is therefore no
reason why we should not accept it here.

Then, Sir, there is the question whether the
principle that the daughter should be given a
share should be made applicable to the
families governed by the Mitakshara
coparcenary system. I have moved an
amendment in this connection and I have
suggested therein that so long as the
Mitakshara system is there, the daughter
should be given an equal share. If ihe sons get
a share by bir'h, then let the daughters also get
it by birth. That is my position. Some of my
friends have said that the retention of the
Mitakshara system would lead to all sor s of
litigation, and therefore it should be done
away with. I would like in this connection to
place before the House some points. Of
course, the litigation is there. But
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[Shri N. D. M. Prasadarao.] what is the
main cause for this legation? Is this the only
matter where we find litigation, or there are
certain other matters also where we find
litigation? If there are certain other matters
where we find litiga'tion, we are not doing
away with them. In villages we find so much
litigation is going on, and people there have
even gone to the extent of going to the Privy
Council. I can give many instances. Therefore
to say that this system should disappear
because there will be litigation is not a valid
argument.

Then, Sir, there is another thing also. Times
are changing and new ideas are springing up.
What we find is that there is always a clash be-
tween the new ideas and the old ideas. We find
that the sons would be taking a progressive
stand whereas their parents would be
preventing them from doing so, and
obstructing them. In such cases we have also to
take into consideration other factors. What is
going to happen if the fathers deny their sons
their share in the property? All these things are
there to be considered. It is not so simple to do
away with the Mitakshara system.

MR. DEPUTY CHAIRMAN: That will do,
Mr. Prasadarao.

SHRI N. D. M. PRASADARAO: Sir, in the
end, I would Sdd one thing only. We want to
give a share to the daughters. But while doing
that we should see that the existing rights of
the sons are not taken away. The sons have got
a right to property now even by birth. While
giving any right to women, let us not take
a*way the sons' right. Otherwise there will be
more and more difficulties.

Sir, there are certain other defects also in
the clause as it stands, a*--d for that purpose I
have moved certain amendments. One of the
drawbacks is that as the clause stands, the
daughters will get a bigger share
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than the undivided sons. This is quite
unjustified, and therefore, it should be
rectified, and it should be seen that the
daughters and the undivided sons get an
equal share. In this connection I have moved
my amendment, and I hope it will be
accepted Thank you.

(Dr. W. S. Barlingay rose to speak.)

MRr. DEPUTY CHAIRMAN: We have
only 3-1/2 hours left, and therefore not more
than five minutes each. But before you
speak, the hon. Minister has to say
something.

THE MINISTER roB LEGAL AFFAIRS
(SHRI H. V. PATASKAR) : Sir, may I just say
something for the information of the hon.
Members? So far as clause 6 is concerned,
even at the time of the general discussion
considerable importance was attached to the
provisions contained in that clause, and very
na'urally. 1 find that j a large number of
Members are opposed to clause (b) of the
Explanation. And I had also myself referred to
it in my speech and 1 had said that probably it
might lead, in some cases, to the son getting a
share less than what the daughter might get.
So, in order to avoid some avoidable
discussion, I might say that so far as I am
concerned, I consent to (b) being dropped.
(Interruption.) It is not a matter of dictation
from anybody. Any hon. Members who are
opposed to clause (b) of the Explanation need
not argue on that point. And so far as clause (a)
is concerned, I would like to leave it to the
House to decide as to wftaf should be done
about it.

Then, Sir, there is one thing which has
been discussed, and that is that supposing
there is a father and there are two sons and
one daughter; and one son is divided and he
takes his share and goes away. Now some
fear has been expressed that as a son he will
again come and claim the share of A. So
therefore 1 would be prepared to accept
something like this-
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"Provided further that a male coparcener
who has taken his share in the coparcenary
property j'or separate enjoyment on a
partition made before the death of the
deceased shall not be entitled to succeed to
the interest of the deceased in the
coparcenary property."

We will also make it clear that he will not
again come and claim his share. I think that is
equitable.

MR. DEPUTY CHAIRMAN: What about
his descendants?

SHRI H. V. PATASKAR: I think I have not
made myself clear. Supposing there is A, and
he leaves behind two sons and one daughter.
Now A is himself a coparcener in a joint
family in which he has, say, a one-fourth
share. There are four brothers; A has got three
other brothers. A is a coparcener, and he has
got Rs. 4,000 in that property. Now according
to our provision, after the death of A, because
there is the daughter B, we take it as if A had
separated just before his death. Now
supposing A's share is one-fourth of the whole
property. The two sons SI and S2 may claim
some of it. I want the hon. Members to pay
some attention to what I say. There are two
sons SI and S2. If both of them are undivided,
naturally there is no difficulty, but supposing
SI has already taken his share, this proviso
means that when A dies, there is a devolution
of interest upon S2, the other son, and
daughter. SI has already separated, and so this
says:

"Provided further that a male coparcener
who has taken his share in the coparcenary
property for separate enjoyment on a
partition made before the death of the
deceased shall not be entitled to succeed to
the interest of the deceased in the
coparcenary .property."

This is evolved so that SI may not come
again and say, 'l am a son and I am again
entitled to share along
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with S2 and daughters, if any." It is to prevent
that that this explanation has been added.

MR. DEPUTY CHAIRMAN: Suppose SI
takes his share but his sons remain with the
grand-father. Let us suppose that A is the
father and B and C are the sons. B takes away
his share but B's sons remain with the grand-
father.

SHRI H. V. PATASKAR: Generally the
grandsons will have their share through the
father.

MR. DEPUTY CHAIRMAN: The question
is, "Are they excluded?"

SHRI H. V. PATASKAR: Let us suppose
that SI is th, separated son and he has two
sons S3 and S4.

MRr. DEPUTY CHAIRMAN: In the
illustration I gave, B has got two sons, B
divides and takes away his share, but let us
suppose that B's sons continue to remain with
the grand-father, with A, at the time of his
death.

Suri H. V. PATASKAR: They can claim
only through their father.

MR. DEPUTY CHAIRMAN: But B's sons
remain with the grandfather.

SHRI H. V. PATASKAR: The grandsons
will claim only through their father.

MR. DEPUTY CHAIRMAN: Do you mean
to say that they will be excluded from the
partition?

SHRI H. V. PATASKAR: B's sons can
claim only from what their father has already
taken.

SHrRI B. B. SHARMA (Uttar Pradesh) :
No, Sir.

DRr. P. V. KANE (Bombay): But the point
is that B's sons may not want to be separated.
The son may break away from the family, but
his sons may say, "We want to remain
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[Dr. P. V. Kane.] with the grand-lather". In
that case, no court can separate them.
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SHRIMATI SAVITRY NIGAM (Uttar
Pradesh): They win get their share from the
father.

SHRI H. V. PATASKAR: I think there will
be no difficulty, after this is added, but if
there is, I will look into it.

MRr. DEPUTY CHAIRMAN: Can I take
this amendment then as formally moved?

SHRI H. V. PATASKAR: I will again
consider the matter and move it later on.

MR. DEPUTY CHAIRMAN: In view of
the explanations given by the hon. Minister
now, I hope the speeches will be short now.

PANDIT S. S. N. TANKHA (Uttar Pradesh):
You have just now said that the sons of the
person who has separated from the family can
continue to be members of the joint family,
i doubt that proposition,

SHRI B. B. SHARMA: You may do.

PANDIT S. S. N. TANKHA: Personally I am
of the opinion that the moment the father
takes away his property, the son's sons also
separate from the family. It is not possible
under the Hindu Law for the sons of that
person to continue to be joint with the grand-
father. This is my personal view.

SHRI N. D. M. PRASADARAQ: We can
make it clear herei that the divided son and
his heirs will be excluded. If we do it, this
difficulty will be removed.

Dr. W. S. BARLINGAY (Madhya
Pradesh): Mr. Deputy Chairman, I shall be
very brief. I do not want to waste the time of
this House. There have been so many amend-
ments with respect to clause 6 that
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it is very difficult to say which should be
accepted and which should not be. So far as I
am concerned, as you are aware, I have moved
two amendments. One amendment, No. 66,
says that during the lifetime of the father the
sons shall have no right to partition, i think this
is one of the most important amendments. I
ought to explain to this House why this parti-
cular amendment is being moved. To cut a
long story short, in substance, most of us at
any rate are agreed that the daughter should
have the same share as the son in the father's
property. So far as the separate property of the
father is concerned, there is no difficulty
whatever. The difficulty arises on account of
the fact that the father may have his own self-
acquired property, while he has his share of the
ancestral property. The difficulty is this: In this
ancestral or coparcenary pro perty, all those
who are coparceners have an interest by birth,
whilst so far as the father's self-acquired pro-
perty is concerned, equally the sons and
daughters begin to have m\ interest in it after
the father's death. Now, to combine the two
and to have the same set of rules for both these
cases of property, is a very very difficult
matter. All the difficulties arise on account of
this one fact. So far as the ancestral property is
concerned, the sons have an interest in the
coparcenary property by virtue of their birth.
Now, this is a principle which i peculiar to the
Mitak-shara Law. That is not to be found, as
far as i know, in other parts of the country.
Now, the best way to achieve our objective is
to do away with this Mifakshara system alto-
gether. That is the simplest way of cutting
short the whole trouble, and in this respect I
suggest that the amendment which has been
put forward by Dr. Kane is very much to the
point. If we accept his amendment, i think
there will be no trouble whatever. All the
trouble arises because in one case people begin
to have an interest by birth, while in the other
case they begin to have an
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interest in the property after the father's death.
These two thins s cannot be reconciled, and
the best of reconciling it and achieving our
objective is to drop this Mitakshara system
altogether and to substitute it by the
Dayabagha system. That will be the end of the
matter. If you do not want to have Dr. Kane's
amendment, which I suggest, is the best
among the various amendment proposed, then
the other amendm3rt which I have proposed,
deserves to be accepted. Because, the root
course of the trouble is that the son has an
interest in the coparcenary property even
during the life-time of the father and he has a
right to partition of the property even during
the life-time of the father and that creates a lot
of these inequalities. If you do away with that
right to partition during the life-time of the
fa'her, virtually we will be attaining the very
same object which Dr. Kane has in view. Now
I would remind you that that was actually the
position of the original Hindu law and if I
may remind you, in one case which was
subsequently overruled by thp Privy Council
and which was not followed, Mr. Justice K. D,
Telang of Bombay had held a similar view. |
merely want to fortify my argument by saying
that this position that I am taking here is not a
new position at all. Actually, according to me
the real spirit of the Hindu law is according to
what 1 am now saying. All that was
considered by Mr. Telang. The whole trouble
arises on account of the fact that there have
been several interpreters and all of them have
begun to interpret tie Hindu law according to
their likes. Here is a very clear statement of tie
law by Manu himself:

“Tef* Tuage mage awer g aww)
woleg, i7F gewdmre g dfteat: ar

So long as the mother and the father are alive,
these people have no right to the division of
the property. What I am suggesting is that the
kind of amendment that I am placing be-

97 RSD.—5
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fore this House is not a new one or unknown
to the Sastras.

PANDIT S. S. N. TANKHA; This is not the
position under the present Hindu law.

Dr. W. S. BARLINGAY: I know that.

SHr1 B. B. SHARMA: This is not the
opinion of Mitakshara.

Dr. W. S. BARLINGAY: We all know that
this is not the present Hindu Law. What I
suggest is that this is not unknown to H'ndu
law although i agree that this is not the
present Hindu law. What I want is that this
should be the Hindu Law.

SHrRi B. B. SHARMA: Then illegiti
macy was also not known to Hindus.
Every child...........

MRr. DEPUTY CHAIRMAN: We are
concerned only with succession.

DRr. W. S. BARLINGAY: What I suggest is
if we want to attain our objective i.e., to give
equal share to the daughter as the son, there
are only three logical ways of doing it. One is
to make the daughter a coparcener along with
the son in the ancestral property—that is a
very straight forward way of doing it and
even an orthodox man like Pandit Thakurdas
Bhargava, who is not here, has made a
proposal of that sort but I think there are some
inherent difficulties in making a daughter a
co-parcenary in the joint family property. I
will not dilate on it. If you leave aside this
alternative, there are only two other
alternatives. One is the alternative that I have
suggested and the other is the alternative
which Dr. Ka'ne has suggested which is
better. If Dr. Kane's suggestion cannot be
accepted, I feel that the amendment I have put
forward may be accepted.

Surt JASPAT ROY KAPOOR: (Uttar
Pradesh): Sir, may I suggest that those who
had not an opportunity



755 Hindu Succession

[Shri Jaspat Roy Kapoor.] to participate
in the general discussion, anxious though
they were then, may also be provided an
opportunity to speak on this important
clause?

MR. DEPUTY CHAIRMAN: This is not a
question of merely providing opportunities
for people to speak. Only those who have
sent in amendments will have chance and we
are very much short of time. The hon.
Member knows that we have only 3£ hours
out of the 12 hours allotted by the Business
Advisory Committee.

SHRI JASPAT ROY KAPOOR: Am I to
take it that those who have not tabled
amendments but are opposed to the present
wording of clause 6 will have no
opportunity to speak?

MR. DEPUTY CHAIRMAN: If there is
time.

SHRI JASPAT ROY KAPOOR: I would
request you to apprecia'e that this is such a
complicated and an important clause in
respect of which even the hon. Minister in
charge of the Bill is not prepared to give a
definite lead.

MR. DEPUTY CHAIRMAN: If the hon.
Members cooperate with the Chair and are
prepared to confine themselves to five
minutes each, we can give them chance.

SHRI JASPAT ROY KAPOOR: Therefore
I say that if I had an opportunity, the Chair
may find ample co-operation

Dr. P. V. KANE (Bombay): Mr. Deputy
Chairman, Sir, on account of many
amendments, there is a great deal of
confusion. My amendment is simple. My
point is this. You talk of Hindu law as a
singular but the ancient Hindu law is really a
large number. Dr. Barlingay quoted from
Manu and said that as long as the parents are
alive the son has no right to partition. But
there are interpretations again. It does not
mean that
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I they have no share by birth. The '
interpretation says that the father will ; be
the Karta of the family and the j , sons
cannot interfere with 'he pro-'! perty at
all. That is the only meaning. The
interpretations have been there. We need
not go back. There was a time when the
son had no right and what ever the son
earned, the father got that property. There
were three people—wife, son and the slave—
the slave had no right whatever. What they
acquired goes to the father—that was the rule
at one time. Neither the son nor wife nor the
slave had any right. So we need not talk of
Hindu law in that breath as if it was a
singular. It was being changed all the time.
Then came a  stage when the eldest son
got and then it came to all. Now we must go
forward one way or the other. This has been
the law for 2000  years, viz, from
Yajnavalkya and down from Mitak-shara
for more  than 1,000  years. The law
has been that anybody = who is born in the
family gets the right by birth—that is
called the right of survivorship and
they had also similarly the inherent right
to ask for partition. Whether father wants it
or not, every son born in the family,
every male, up to three generations, has the
right to demand partition unilaterally.
He has simply to  say that he wants to
separate and nobody can deny it.  That has
been law for at least 1500 to 2000 years.
That may be bad—I have no objection to
that. Therefore I say that if you want really to
remove it, do it lock stock and barrel but
don't tinker withit. It gives rise to new
problems. Take this amendment, that the
hon. Minister has suggested that the son
who  has taken a share will not be entitled
after the father's death to get a share.  To
give an  example, there is a man A who
has two sons S-l1 and S-2. S-I has two sons
X and Y and S-1  goes out of the family but
X and Y will say that there is benefit as well
as loss in being in the family and they are
quarrelling.  The father can act for  his
minor son not for his major sons.  So they
will be parties and they will say,
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'We want to remain joint with our
grandfather". Nobody can comp.l them to
separate. The law does n it allow the court to
compel any perse D to become separate,
unless he want-to become separate. They musi
express their intention to separate. But if the
grandsons say, "We want to remain with the
grandfather," then what happens? If the
grandfather dies or if the uncle dies, their
share may increase. It may decrease also,
sometimes. But in such cases, it will generally
increase, not decrease. And so they may say,
"Let our father go. We want to remain with
the grandfather." So these difficulties will
arise. You have not included in class I the
grdndson at all. You simply s ly "son". So J
suggest that if you do not accept my
amendment, at least say sons who are not
separated will be entitled. Of course in a law y
»u cannot expect to comprehend everything.
The law is there and under the law of joint
family property, there ere two things—the
partition and the survivorship. If vou want to
keep this law, let it remain. Let this Act apply
->nly to the self-acauired property of the
father. Even self-acquired p o-perty did not go
to the daughter, but only to the son. So you
will now be admitting the right of the
daugnter to a share and the daughter should be
satisfied. You are not prepared to scrap the
joint family property system with this right of
survivorship and the right to pat-tition without
anybody's, consent. My suggestion may be
accepted, if you want to avoid all the
complications that would arise. There will be
numerous litigations. As 1 said at the
beginning, this law would bi sf veritable
paradise for lawyers, if it remained without
modification. So do away with the joint
family system which, though going, is not yet
gone completely. What remains is not the soul
of the system, but only the srell, as it were. If
you do not have the courage to scrap it, I
cannot help. So I say, if you do not accept this
amendment, you must say, let the daughter's
right be acknowledged. They now get an
equal right with the son, but only
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in the separate property of the father, not
under the Mitakshara system. You cannot
keep the Mitakshara system and yet give the
daughter the right even in the coparcenary
property. That would be tinkering with the
Mitakshara system. You do not do away with
the joint family system. So i say, either accept
my amendment, or recognise the daughter's
right to a full share, but only in the separate
property of her father. The daughter had not
this right if there was a son or grandson or
great-grand-son. She now gets that right. I
frankly say, let the women not ask for too
much, for the result will be that the father
himself will want to separate from the son.
After all, the father has the right to separate
from the son, even if the son does not want it.
If the father says, "i shall separate from my
sons'* and then he makes a will giving the
whole property to his son, the daughter will
get not a pie. As [ said, the daughter had not
the right previously to a share in her father's
property and now you give it to her. Let it
remain there. Let us not impose a law which
is against the general consensus of the people,
for if you do, they will find a remedy to
thwart your law. Do not do that. If you do, the
result will be that the daughter will not get the
benefit out of the father's property, if he does
not wish. So, i say, let the daughter have share
in the self-acquired property of the father.
Many will say, "Why not let her have a share
in the joint family property also?" But we
have to take into consideration the many
difficulties and the many new problems that
would arise. Everybody will be opposed to it.
I myself am opposed to it, for I do not want to
tinker with this system.

Sir, I do not want to take any more time.
There are many amendments to be considered
and so I would conc'ude with the request that
hon. Members should remember the legal
position carefully and consider the evils *h?t
would arise from the present proposition.
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SHRIMATI LILAVATI MUNSHI (Bombay):
Sir, I have moved two amendments to this
clause. Logically what the hon. Member Dr.
Kane has said is true and we should abolish
the Mitakshara law and should have another
law, in which everybody is getting an equal
share.

SHrRT H. P. SAKSENA (Uttar Pradesh):
What are the numbers ot the hon. Member's
amendments?

SHRIMATI LILAVATI MUNSHI: They are
amendments Nos. 93 and 95.

I was saying that to change Mitakshara law
is a logical thing to do, because, we are
fighting a conception of the Mitakshara
family where every male child inherits as
soon as he is born and the female is excluded.
But we are creating a new kind of society and
this Bill is one steD forward. We have gone
too far to retrace our steps. So this is being
done now by bringing this Bill.

The meaning of my first amendment is
almost the same as the original clause for the
words I suggest are "to the same rights and
liabilities as a male relative who is an heir
specified in class I". The substance of my
amendment i the same. There are certain
misgivings in the minds of some hon.
Members here who feel that the daughter
would he inheriting, not any of the debts, but
only the property. But here the words "to the
same extent" mean that after the father's debts
are paid she will inherit. She will not inherit
before anything is paid off. The original
clause means the same thing. I have suggested
the amendment wi+h a view to eliminate the
fear that any hon. Member may be
entertaining on this point. The idea is not to
run away with the property only. She will take
the property in the just way and that is the
meaning that I want to make clear by means
of this amendment. I am glad that the hon.
Minister has agreed to delete part (b) of the
F.xplanation, because so many complications
might have arisen if it had been kept there.
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MR. DEPUTY CHAIRMAN: He accepts
your amendment, and so no speech is
necessary.

SHRIMATI LILAVATI MUNSHI: Yes, Sir.
He has also accepted that separated son will
not have any right in the father's property.
That also meets the point of view of many
hon. Members. [ also agree with that.

The contentious point is whether part (a)
should be retained or deleted. Everyone
recognises that the woman should be given an
equal share. Tne only point is whether she
should get a share in the father's share of the
property or in the joint family property which
includes the shares of the orothers also.

The hon Dr. Kane also said the same thing.
Therefore, 1 think it would be better if this is
also deleted. The point is whether a father has
right to give a' share in the property which
does not belong to him. As a first step, we are
giving the daughters an equal share in the
self-acquired property. Sooner or later, we
shall have to recognise the principle of giving
an equal share to the daughter in every

property.

In regard to the Mitakshara property there
is some substance in the argument advanced
by some that a person can give away his share
in his property but that he should not be in a
position to give away a share in property
which does not belong to him That is the only
difference between hon. Members who want
to give the same right of a coparcenary
property to the daughters and the others who
say that a daughter should be entitled only to
a share in the father's property. The general
consensus of opinion outside and also the
feeling in the minds of majority of the
Members is that the explanation as a whole
should be deleted. This would serve the
purpose if the amendment is accepted. The
daughter would succeed to the same rights
and liabilities as a male relative specified
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in class I o! the Schedule would ha«/e in the
coparcenary. [ am not saying anything new. A
woman cannot be a "Karta" as she would be
living sorre-where else. The same thing
applies to partition. I hope the House will
accept my amendment.
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MR. DEPUTY CHAIRMAN: Let her go
on, Mr. Tankha. She is not a lawyer like you.

PANDIT S. S. N. TANKHA: The hon. Lady
Member has misunderstood the point.

MR. DEPUTY CHAIRMAN: You "lave
spoken.

PANDIT S. S. N. TANKHA: I have spoken
but I want to clear a misunderstanding.

SHRIMATI CHANDRAVATI
LAKHANPAL: I have got very little time at
my disposal. Therefore, I would request the
hon. Member not to interrupt me.
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SHHI C. P. PARIKH (Bombay): As regards
(b) of Explanation, I have nothing to add to
what has been said already. As regards (a), I
do not know whether we can pass any such
thing unless we pass an amendment to the
Constitution. At present, the sons have
inherent rights in the joint family That right is
there and nothing can take away that right
from them as the Constitution has laid down
that the rights of properties will not be
expropriated. Therefore, if this portion has to
remain in the
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Bill, the Constitution must first be amended.
Only then will the father get a! right to
dispose of the share of his sons. There is
another thing; we must also remember that
the sons may have sons who do not desire to
separate and their shares in that property will
have to be determined. It looks absurd to have
this provision and this part of the explanation
should be omitted. In regard to the father, he
should be entitled to give away by will his
own share in the property and he can exclude
all his sons and give away the whole of his
share in the property to his daughters. That
will be a good point.

Hindu Succession

SHRI H. V. PATASKAR: You have no
objection to the father willing away the
shares of his sons?

SHRI C. P. PARIKH: No; he cannot have that
right. I have already impressed that the father
has no r.ght under the Constitution to take
away, bargain or do anything with the son's
share. That is inherent in the sons. Unless you
amend the Constitution that course of action
is not possible because the expropriation of
the rights to property is not per-e missible
now. The property rights are already there
and they cannot be bargained away by any-
body.

Now with regard to the son's state let us see
the danger. The father will have daughters
and they will be sharing in the property.
Therefore why should the sister share in the
property of the brother and if this Explanation
(a) is retained, it will happen that the sons will
demand partition on attaining majority in
order that tieir share might not be reduced by
the cnildren subsequently born. Therefore mat
position is not desirable.

With regard to the point raised by Dr.
Barlingay that there should be no right given
to a son to have the property partitioned. I
think, Sir, it is not the place here in this Bill
to hutit. I will advocate that the sons
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should not have a right to partition and if he
exercises his right of partition, then share to
be given to him should be only half at the
time of partition. If his share is reduced, then
he will have no inducement to demand
partition, and the other hall share may be
given at the death of the father. His right
cannot be expropriated, but his other half
share may be postponed till the time of his
father's death. That may be under some other
law, but in this succession law, in which we
are dealing with intestate property, this should
not be incorporated.

With regard to the separate property, the
daughters will not be deprived of it because
the father will have some separate property—
I think most of them will have Now these
fathers will be able to give full share to the
daughters, if they like. If they think that their
sons are taking more property and the
daughters are getting less, then a father will
be able to give his whole separate property to
the daughter as the right of giving his separate
property by will or by gift during his lifetime
always remains.

Now a point was raised with regard to the
son of a son who has separated. That position
cannot be accepted because in class I of the
Schedule we have already provided for the
son of a predeceased son. We cannot provide
for the son of a living son who has separated
a"nd bring him to share in the joint family

property.

MRr. DEPUTY CHAIRMAN: You are
arguing as though this clause has been
accepted. It is yet to be accepted by the
House.

Suri C. P. PARIKH: What I say is
that no addition should be tolerated. If the son
has separated from his father, from the joint
family, then the son's son or the son's
grandson should have no right in the ancestral
property. That is what Iam arguing.

(Interruption.)
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[Shri C. P. Parikh.]

We are dealing here with intestate property.
Where the son has gone away taking his share
by effecting a partition, his son and grandson
should no longer be allowed to have a right to
a share in the ancestral property. That is what
I have to say.

767

MR. DEPUTY CHAIRMAN: The son's son
and grandson by bir:h acquire a right in the
property. Because the son takes out his share
and goes out, you cannot compel his son and
grandson also to go out of the family,

SHRI C. P. PARIKH: What I mean is that
this should be excluded.

MR. DEPUTY CHAIRMAN: That means
you want to change the Hindu law as it is to-
day.

SHRI H. V. PATASKAR: I have
now considered the matter further and
I find that if (a) remains, then prob
ably that Explanation will be neces
sary. If (a) does not remain I would
have to reformulate it after the deci
sion on (a) because I tried so many
alternatives..............

MR. DEPUTY CHAIRMAN: You mean
the Schedule.

H. V. PATASKAR:
then  naturally

If 6(a) is
the  other

SHRI
accepted,
provision

Mr. DEPUTY CHAIRMAN:
Schedule will have to be amended.

Surr H. V. PATASKAR: Even 1
would like to make the position clear

The

that the son who has separated will
not be entitled to a share and 1 will
make further provision that in the
joint family property their share shall
not be taken in computation for the
purpose of determining the share of
the daughter. All that will be neces
sary if (a) is accepted. I will rather
hold it over till ............

MR. DEPUTY CHAIRMAN: Therefore

you leave it to the House whether to accept it
or not.
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SHrl H. N. KUNZRU (Uttar Pra
desh): May 1 put a question to my
hon. friend Shri Pataskar before the

House adjourns so that he may

MR. DEPUTY CHAIRMAN: The House is
not adjourning,

SHr, H. N. KUNZRU: Anyway I should
like to tell him what my point is so that he
may have time to think about it. Suppose a
man has only one son and no daughter. The
son claims partition, takes away half of his
property and lives separately from his father.
Subsequently the father dies. Then under the
law, as my hon. friend Shri Pataskar is trying
to amend it, who will inherit the remaining
half of the property?

SHRI H. V. PATASKAR: If he has a
widow, she will inherit it.

SHRI H. N. KUNZRU: Suppose he had no
widow surviving him and his wife died in his
lifetime, who will get it?

SHRI H. V. PATASKAR: It is clearly the
separated son's.

SHRI H. N. KUNZRU: Is it clear? That is
the point that I wanted the hon. Minister to be
clear about that if there is no female heir, then
the remaining half of the property should
revert to the son.

SHRI H. V. PATASKAR: In this case there
is no question of reversion.

SHRI H. N. KUNZRU: Suppose there are
the father and son and the son has separated
already Then the father becomes the sole
owner of his property in the sense that he can
deal with it in any way.

MR. DEPUTY CHAIRMAN: But he has
no heirs of any kind. If he has not made any
will that it goes to somebody else, the divided
son gets it.

SHRI H. V. PATASKAR: It must go to the
son.
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MR. DEPUTY CHAIRMAN: The divided
son will get it. When there are other heirs the
divided son will not get it, but when there are
no heirs naturally it will go to the son.

SHRrI H. P. SAKSENA: Under what clause
of the Bill it will go to the son?

SHRI H. V. PATASKAR: If people are less
educated, matters can be easily adjusted and
settled without much trouble.

SHRI RAJENDRA PRATAP SINHA
(Bihar): Mr. Deputy Chairman, I would like
to submit that no vote should be taken on this
clause during the lunch hour. Of course the
House is sitting but the attendance is very
thin.

MR. DEPUTY CHAIRMAN: You want to
go on with this during the whole of the 1J
hours?

DR. SHrRiMATI SEETA PARMANAND
(Madhya Pradesh): We can go on to the other
clauses.

MR. DEPUTY CHAIRMAN: If there is
quorum we can take the vote.

SHRI RAJENDRA PRATAP SINHA: But
then those other Members: who would like to
be present and vote on this may not be able to
do so during the lunch time as they have gone
for lunch.

MR. DEPUTY CHAIRMAN: The Minister
will also reply and it may happen that we
have to take a vote on this by about that time,
after two.

[THE  VICE-CHAIRMAN  (SHRIMATI
CHANDRAVATI LAKHANPAL) in
the

Chair]

SHRI H. N. KUNZRU: I think we better
deal with other clauses and suspend further
discussion of clause G up to half past two.

SHrRI KISHEN CHAND; Madam Vice-
Chairman, this clause 6 1is so 97 RSD, -6
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clear and yet we are creating confusion by
talking not directly on it but on irrelevant
matters.

SHRI JASPAT ROY KAPOOR: What
about Dr. Kunzru's suggestion that further
discussion on clause 6 may be held over till
after 2-30?

SHRI GOPIKRISHNA VIJAIVARGIYA
(Madhya Bharat): Voting only.

THE VICE-CHAIRMAN  (SHRIMATI
CHANDRAVATI LAKHANPAL) :
Shall
carry on the discussion, but there won't be
any voting.

We

DR. SHRIMATI SEETA PARMANAND: But
the time is not enough for the remaining
amendments to the other clauses, only 3|
hours left he said.

THE  VICE-CHAIRMAN  (SHRIMATI
CHANDRAVATI LAKHANPAL) : There won't be
any voting now. We shall finish with this as
quickly as possible and then we shall take up
other clauses.

SHRI KISHEN CHAND: I was trying to say,
Madam, that this is a Hindu Succession Bill in
which the property of the father is being
distributed. Now, it has been pointed out that
the Mitakshara system has got some very
good qualities and that we should continue to
have it. If we continue to have that system,
then the sons get a right by birth and how is it
fair and how is it possible that the property of
the undivided sons should be taken into
account when the share of the daughter is
being fixed? You spoke a few minutes back
Madam, and you raised this question that in a
joint family some sons separate out while
some sons are loyal and they remain with the
family. The son who separates out gets his
share without taking into account the presence
of the daughters. He gets his share and he
goes out of the family. The other sons remain
in the family. They are loyal to the family and
when their share is being
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[Shri Kishen Chand.]' calculated you take
the daughters into account. I ask, Madam, is it
fair? You believe in equity and you say that
the share of the son snould be equal. The sons
who have remained in the joint family should
also get their share as the son who has gone
out of the family. The daughter's share can
only come out of the share of the father
because it is the father's property that is being
divided, whether it is self-acquired property of
the father or the joint family property. This is a
Succession Bill for the father, not for the
brothers. If you do not want to give any share
to the brothers, then you can say that we do
away with the Mitakshara system. Let us have
only the Dayabhaga system where the father is
the sole owner of the whole thing, and the
father's property is divided. But once you
agree tc continue the system which has been in
existence in over 90 per cent, of the country
for the last 2,000 years, if you believe that that
system has been useful in the economic
development of the country because by keep-
ing together the property of the various sons
the accumulation becomes large enough for
carrying on trade and industry, if you believe
in these things, naturally there should be no
distinction between the divided son and the
undivided son. They should both get equal
share. Therefore the daughter's share can only
come out of the father's share. That is the
simple thing. Otherwise, indirectly you are
encouraging the sons to go out of the family
and get divided. And if all the sons get
divided, naturally only th, father's share will
remain. That means indirectly without
removing Mitakshara, you want rea'ly to hit at
the system of joint tamily. If all the sons go out
the daughter does not get any benefit. She only
gets from the father's share. Therefore you say
plainly that you do not believe in the joint
family system and in the Mitakshara system
and that there should be only the Dayabhaga
system.  That would be'
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a consistent argument. To say in one breath
that we want to keep the Mitakshara system
and that we want all the sons, whether divided
or undivided, to get equal share and then to
claim that this Explanation (a) snould remain
is a contradiction in terms. Madam, I maintain
that in tairness the father's property should
only be divided. Certain examples were
quoted which created some confusion that
supposing a son is separated from the family
but his children do not want to separate from
tne family. Then at the time when the son
claims partition his share will be calculated in
such a way that his children's share, if they
want to remain in the family, will be kept in
the family. Madam, the simpler procedure
will be to omit both Explanation (a) and (b). If
you omit both, then what remains is that a
daughter will get the share from the father's
property in the coparcenary as well as in the
self-acquired property. I would beg of this
House to examine this question very carefully
and retain the good points that are there. The
Mitakshara system has served our society
very well and we should continue to retain it
and if we retain it, we should not try to
undermine it by indirect methods by
encouraging division of property and making
the sons go out of the family if they want to
get a full share. Therefore I support the
amendment which seeks to delete both (a) and
(b) from the Explanation and there is
absolutely no further need for having another
clause as suggested by the hon. Minister.

SHRI RAJENDRA PRATAP SINHA:
Madam, if we................

SHRI J. S. BISHT (Uttar Pradesh): May 1
suggest that we go on to the other causes
because on this vital clause there will be
voting.

(Interruptions.)

SHRI V. S. SARWATE: (Madhya Bharat):

If we have to address only empty benches

how can we get votes. We shall have to
convince Members.
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THE VICE-CHAIRMAN  (SHRIMATI
CHANDRAVATI LAKHANPAL): It
has

already been decided that w, shall go on with
this clause.

SHRI V. S. SARWATE: It only means that
all the speeches are useless.

THE VICE-CHAIRMAN (SHRIMATI
CHANDRAVATT LAKHANPAL) : There won't be
any voting. There is not much time and we
cannot pos pone it.

SHRI J. S. BISHT: It is much better to
adjourn.

THE  VICE-CHAIRMAN (SHRIMATI
CHANDRAVATI LAKHANPAL) i The Minister is
here and Members are also expected to be
here.

SHRI RAJENDRA PRATAP SINHA:
Madam Vice-Chairman, this clause as It is
drafted amounts to committing a fraud upon
the women of India. I charge the Congress
Party of violating their election pledges and
all their talk which the party has been doing,
of giving equal share to the women of India is
all tall talk to deceive the women electorate.

SHri KISHEN CHAND: There
quorum, Madam.

is no

SHRI KANHAIYALAL D. VAIDYA
(Madhya Bharat): There is no necessity for a
quorum now.

SHRI RAJENDRA PRATAP SINHA: If we
allow the continuance of the Mitakshara
system which the Congress Party wants to
continue, you cannot think of equality of
interests or equality of shares between the
daughter and the son. Sir, I have heard the
speeches delivered in favour of the
continuance of the Mitakshara system. All
those arguments were examined by the Hindu
Law Committee. They considered all the
objections that were raised for the con-
tinuance of the Mitakshara system and they
came to a decision which I would
quotftX'And so we are driven from point to
point; we can find no
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logical halting-place until we abandon the
right by birth as well as survivorship and
completely assimilate the Mitakshara to the
Dayabhaga in these respects." It is no good
arguing that we can devise some method by
which we can be both fair and just to the
female heirs and at the same time retain the
Mitakshara system. Mitakshara and equality
between thc-male and the female heirs are
contradiction in terms. It is impossible. I
would therefore urge that the House should
accept my amendment No. 15 which I have
suggested on the same lines as had been done
by the Select Committee of 1948. In the
alternative, if you do not want to do away
with the Mitakshara system, then accept our
amendment No. 66 moved by myself and Dr.
Barlingay; that is to say take away the right of
partition by the sons during the life-time of
the father. If you do that, then alone you can
ensure equality between the female and the
male heirs. There may be some complications
as a result of that but that is the only way by
which you can ensure equality between the
two. There is no other method to do that if we
continue the right of the son to claim partition
during the life-time of the father. This point
has also been very clearly brought out by so
eminent a lawyer as Prof. Kane.

Then, the question is whether we
should drop the Explanation (a) and
(b) of clause 6. I am very happy
that many people have spoken in
support of the retention of sub-clause
(a). If you are out to retain clause

6 and if you have decided to drop
sub-clause (b)—I am told that thai
is the decision of the Congress Part:.'

—then at least retain
it will do justice ----------

sub-clause (a'-.

SHrI H. P. SAKSENA: Why the hon.
Member is bringing the Congres.. Party in
the discussion is beyond ray comprehension.

THE VICE-CHAIRMAN  (SHRIMATI
CHANDRAVATI LAKHANPAL): That IS
not necessary.
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SHRI RAJENDRA PRATAP SINHA:
Because  the  Congress  Party  has
brought forward this Bill. The Gov
ernment is composed of the Congress
Party and the Congress Party will
ultimately decide...........

SHRI H. P. SAKSENA: If the Congress and
the Government were one and identical, you
would not have been here in this House.

THE VICE-CHAIRMAN
CHANDRAVATI
order.

(SHRIMATI
LAKHANPAL) [ Order,

SHRI KANHAIYALAL D. VAIDYA:
There is going to be free voting on this Bill.

(Interruption.)

Dr. R. P. DUBE (Madhya Pradesh); It is
not by the Congress Party please.

SHRI RAJENDRA PRATAP SINHA: How
the hon. Member is differentiating between
the two?

Dr. R. P. DUBE: This Bill has been brought
forward by the Government and not by the
Congress Party. (.Interruption.)

SHRI H. V. PATASKAR: It is not at all
relevant for the purpose of discussion of this
clause. In all democracy it is true that the
Government is formed by the party; but when
a measure comes before the House I think it is
the Government which brings it forward. And
I think it is the House which is in possession
of it. Instead of raising all these, let the hon.
Member concentrate on some of the
fundamental things rather than these Party
considerations.

THE VICE-CHAIRMAN (SHRIMATI
CHANDRAVATI LAKHANPAL): Let
us
not refer to the Congress Party again and
again.

SHrRI KANHAIYALAL D. VAIDYA:
Particularly I want to say that no decision has
been taken and we are at liberty fc> speak
and express our views and vote as we like.

[ RAJYA SABHA ]
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SHRI RAJENDRA PRATAP SINHA: That
is very good. I am very happy. Then, be
reasoned out. As regards the Explanation (b),
the hon. Minister said that he is going to drop
it. Now, as regards (a), probably he would like
to accept the decision of the House in this
matter. As I have already said, my first
recommendation to this House is to accept the
abolition of Mitakshara. If they do not do that,
then I have suggested amendment No. 66. In
case that is not also accepted, then I would at
least urge upon them the retention of
Explanation (a), which says:

"the interest of every one of his
undivided male descendants in the
coparcenary property."

If the song have not divided, at least there
should be equality between the undivided son
and the female heirs. This is one step forward.
This is what I can say. If we cannot have the
full equality, the full interest, let us do as
much as we can in order to safeguard the
interest of the female heir. That is my
submission. Therefore, I would earnestly urge
upon the hon. Members if they are guided by
a motive to do justice, to be fair to the female
heirs and not to, as you have very correctly
said, encourage a sex war as there has now
been a linguistic war and a caste war, for the
retention of  Mitakshara means the
development of another controversy, the sex
controversy in this country. Therefore, I
would very earnestly submit, during this
limited time that is at my disposal, that we
should retain sub-clause (a) of the Explana-
tion, if you do not accept my other proposals.

Dr. SHRIMATI SEETA PARMANAND:
Madam, I have given notice of an amendment
to this clause, amendment No. 65. and it
brings out all the points, which will both do
justice to the female heir, as also reduce the
chances of litigation and yet retain th,
Mitakshara system in some form. You know
that the Mitakshara school of law has been
going through a process of change all
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the time. And if I may remind you, ' in the
days of Jimutavahan, the son; were ordained
to give one-fourth of their share as a gift to the
sister That means, if there were eight sons, she
would get one-fourth from each of them and
instead of putting it in law, it was put down as
a sort of a precept and the penalty for that was
social  ostracization or  condemnation,
and

the verse ran like this: e e
If they did not give, they were condemned as
Patit. So, the argument which has been put
forward by som; people that giving a
share in th > ancestral property to the daughter
has not been envisaged in the scheme of the
present Bill and will lead to a lot of litigation,
is never  contemplated and will break the
Mitakshara system of law, has not much
ground. [ would say that if sub-clause (a) is
dropped in the Explanation, then th<x»
share that will go to the daughter would be
almost worth not touching. Of course, it
will include the principe that even a share
in the ancestral property that comes to
the father and becomes a separate property can
be given to the daughter along with the son.
But that is  hardly ~worth anything when we
are, as a matter of fact, conceding the
principle that  a daughter will have a full
share in the separate property of the f athe
r, though that right might remain fictitious in
the hands of a father of the type described by
Dr. Kane and other speakers inasmuch as
they will  be empowered to will away that
share. It is a sad picture of society and t le
affection for the daughters who are
supposed to be, as far as blood relationship
goes, on a par with sons that Dr. Kane depicted
when he said that the father will will away his
sha:-e. Again, I would reiterate that it is a
pity that our brothers are giving this kind of]
certificate to themselves. We sisters would
not like to touch on the type of affection
fathers, it is said, would show for their own
daughters. If that is the attitude towards their,
own children, that is, the daughters,
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1 do not know what such parents can do in a
society which is expected to sacrifice by giving
part of their property by accepting a ceiling on

their dividends and bank balances and
agricultural holdings and all other types of
property. However, it is no use at this

stage referring to all these except to point out
that if this sub-clause (a) is not to be there, then
the clause willhave no meaning. I will
give an instance. If Rs. 20,000 are to be
divided between three sons and a father and the
partition takes place at the instance of the father
or as Dr. Kane said the father would
himself ask the sons to divide in order to
prevent the daughters from getting their share.
Then, only Rs. 5,000 will remain which on his
death will be divided equally between his
widow, his daughters, and, of course, the
divided sons would not get a share again.

So, in my amendment No. 65. I  have
suggeste'd—and it is for the House to
consider—that if a son asks for  separation

from the family, he should be given the share
by computing the share of the daughters
also in the family, as if they were sons. And

after that he, of course, will not have any
further interestin that property.  That will
mean, if there are Rs. 25,000 and three sons

and a daughter, the share should be that four

sons of the father would get Rs. 5,000
each. The son who breaks away — will get
Rs. 5,000 and Rs. 20,000 will remain.

On the death of the father, the widow would get
an equal  share and each one of the
children, thatis the two undivided sons and
the widow and the daughter will get Rs. 5,000
each which will be equitable. =~ We know the
Mitakshara family has been  retained in
that scheme of things. My amendment is that
though the share of a daughter will be
considered equal to that of a son for computing
the share, yet the daughter will not be given a
right to demand partition which the son has.
If this amendment is accepted, there will be no
necessity even to say that Mitakshara should be
done away with. Only there would be no
hardship to the undivided sons who were consi-
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[Dr. Shrimati Seeta Parmanand.] dered to
suffer under the present clause by remaining
loyal to the father because it was then
thought that the divided son will again come
in for a share of the property. Now it has
been realised that it is not the thing and that
h, should be deprived to get it beyond any
doubt in case there are certain judgments to
that effect. Hindu Law is not a sort of a static
thing. Even the laws of various law-givers
have changed, even the recent judgments of
the Privy Council have changed to such an
extent that we who are here are questioning
the right of a legislature to make a little
distinction so that the entire scheme of things
as the Mitakshara is not retained and the
daughter is given an equal share for
computation with the other members of the
coparcenary of the father. Those people have
to remember the j works of foreigners.

On their translations we are given that
authority and that authority is accepted to
such an extent that even to-day judgments
are quoted.

I have got here this Rangachari's Hindu
Law from Madras. Bombay High Court e.g.,
would not go by a judgment given by the
Privy Council. In any High Court, it would
guide one Bench but another Bench would
not go by the very same judgment. If we put
up with such confusion created in the
interpretation of the principles of Hindu Law.
where is the harm in allowing this
Legislature to change the present system of
Hindu Law as it stands? The real confusion
has been brought out; I do not know why this
is done by those in charge of introducing the
Bill. T do not think every member of the
Cabinet has the time to go into the details of
the Bill. Those who introduced the Bill and
circulated it for public opinion should have
realised that without touching the joint family
system, how was it possible to give a share to
the daughter under the coparcenary system?
If it is said that the Mitakshara system
was I
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excluded then may I ask a second question?
How did they accept this law to be a part of
the uniform Hindu Code which was to be a
precursor of civi' code when 90 per cent, of
the people governed by the Mitakshara system
were to be excluded"? I personally think that
the Select Committee has done a very good
job out of the situation. It is very easy to
blame the Select Committee for what it has
done. But if the people who criticized the
Select Committee were there, they would have
seen how again and again a decision on this
clause was postponed for three or four days
and a small committee was appointed to go
into the question and find out a solution to
bring about a position where no injustice will
be done to a daughter getting a share in the
Mitakshara joint family. It is easy to say as
Dr. Kane said in his amendment—"Do away
with the Mitakshara family." The whole thing
is simple. Objection has been raised to the
Select Committee as if it is going out of its
scope by deleting the Mitakshara family from
clause 5, by which only ten per cent, of the
country would have been brought under this
rule. What objection would not be taken and
would have been taken if the Select
Committee with one stroke of pen would have
said: "Delete the separate family altogether."
We have to come to the country a”ain and if
the people are so equality-minded which, I
hope, they are, and particularly if the people in
this Upper House with their wide experience
have to give the benefit of their experience for
making a nobler legislation, they will them-
selves say that this should be done in the life
of the present Parliament. So, whatever may
be the anomaly, there is the remedy.

Now, the joint family system cannot, in my
opinion, be touched in this Bill with all
propriety and we cannot possibly say "Do
away with the Mitakshara System" without
certainly going into the country to get the
people's opinion, though I may point out that
in most the opinions that have been sent,
many have
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pointed out that it would be difficult to  find
a satisfactory solution of shares and other
things. And we are experiencing  that
difficulty, now by not bringing the
Mitakshara  school and the joint family
system within the purview of this present Bill.
That does not mean that the country ha; not
given adequate opinion on thi specific
question. With these remarks I press my
amendment and the clause 6 as it is at
present  with  the explanation should have
the approval of the majority view. If]
not, ] would submit that the House accept;
my amendment of whichl have given
notice. It is in consistency with the way
m which the Mitakshan. system of law has
operated during the last 2,500 years,
except with ; slight modification, viz.,
that the share of a daughter is computed with
that of a son, but the daughter is not given the
right to demand partition I would only appeal
to Members that when they have shown
generosity oi accepting a full share for the
daughtei and when they have always
held that  women who  have borne the
brunt of family iife should be given equal
status according to their present economic
and political status, along with their
husbands, they would vote for this
amendment of mine. This at least they will
do if they cannot accept my amendment
along with sub-clause (a) of Explanation;
otherwise the share that they will be giving to
a daughter will amount to just a mere nothing
as the father can will away that share.

SHRI JASPAT ROY KAPOOR: Madam,
the more I have heard the speeches on this
clause the more I feel and think it is also the
case with other hon. Members, that it is
making confusion worst confounded. I would
earnestly ask the hon. Member in charge of
the Bill and other hon. Members who want
that this Bill should be finalised in a proper
form achieving its main objective namely that
the women should get some reasonable share
in the property, is it not necessary that this
Bill be referred back to the Select Commit-
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tee? My object in making this suggestion is
not that it should be delayed. It may come up
again after a few days here. But my only
object is that the real purpose of the Bill may
be achieved. As it is, Madam, this Bill in its
present form—I mean the clause in its present
form and more so when sub-clauses (a) and (b)
of clause 6 are deleted—will amount to giving
practically nothing to the daughter. I make this
submission for the earnest consideration of
everybody whether they really mean to give
anything to the daughter or not? Let us be
clear in our objective. Let us not be working
under confusion. Let us be true to ourselves
and true to our views and not try to deceive
ourselves—though it may be unconsciously—
and even deceive the daughters. The trend of
the framing of the various provisions of this
Bill, including clause 6, is to adopt an attitude
of pilfering as it were. In the preceding clauses
4 and 5 too we have adopted the same
pilfering attitude. Step by step we are trying to
reduce the share of the daughter, to oust her
from enjoying the right in any property. We
have thrown the burden of illegitimate
children absolutely on the mother; the father's
property is absolutely safe. The mother's
burden will be now to look after the
illegitimate children—even illegitimate
daughters whom nobody is going to marry
probably.

Coming to clause 4, we have passed that
the tenancy rights shall not devolve on the
daughter at all. So that the majority of the
rural property which consists of tenancy
rights is not going to be devolved on the
daughter. Whatever the intention of the hon.
Minister in charge of Bill may be, unless it is
specifically provided hereafter (which I do
not know, if it is to be provided) it will not
help the daughters. Madam, it is not the
intention that matters, it is the actual
phraseology of the Bill that matters, and it is
the law as worded that matters. Having hot
been satisfied there, now We have enacted in
clause 5 that the property
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[Shri Jaspat Roy Kapoor.} which is saved
from the daughters will continue to be safe
under any enactment which is in force. We
are not going to touch this enactment. That is
even outside the purview of clause 6.

Coming to the present chapter we have
framed in a negative manner the whole
chapter of intestate succession. It begins not
with a positive phraseology conferring
anything on the daughter but it begins with a
negative phraseology. Clause 5 provides that
this Act will not apply to such and such.
Similarly in clause 6 in the initial substantial
portion we mean to say that in the ancestral
property the daughter shall have no position
by birth. In line 24 of clause 6 we say:

is interest in the property shall
devolve by survivorship upon the
surviving members of the coparcenary and
not in accordance with this Act."

Again w, start with a negative attitude that
the daughter has no place even in the family
of her father until the time comes when
unfortunately for the poor girl the father dies.

THE VICE-CHAIRMAN (SHRIMATI
CHANDRAVATI LAKHANPAL)'  But
there
is proviso as well as an explanation.

SHRI JASPAT ROY KAPOOR: I am
coming to that. That is exactly my grievance,
Madam, that whatever we want to give them
we give them more as a concession, more by
exceptions and explanations and not in a
straightaway, substantial —manner.  This
explanation does not confer any right on the
poor daughter by birth. For acquiring any
right she has to wait for the death of the
father. This explanation should be clearly
understood, more particularly by the lady
Members, who are anxious to secure
something for the women and daughters. Even
by this explanation the daughter is not going
to get anything by reason of her birth in the
family up to the time of the father's death.
The poor daughter
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has absolutely no place in the family. She is
absolutely at the mercy of the father and the
brother, and it is only when the father dies
that sh, may claim anything.

DRr. SHRIMATI SEETA PARMANAND: It
is the same Dayabhaga school.

SHRI JASPAT ROY KAPOOR: I do not
want any interruption. I know my hon. friend
Dr. Seeta Parmanand would not lik,. to listen
anything which is contrary to her own view,
even though what we say may be to her own
interest and to the interest of the ladies whom
she claims to represent. I do not want to be
interrupted. Let her have patience to listen.

THE VICE-CHAIRMAN  (SHRIMATI
CHANDRAVATI LAKHANPAL): Mr.

Kapoor, I would request you to come to the
point.

SHRIJASPAT ROY KAPOOR: 1
hope every word of mine is absolutely
to the point. Clause 6 1is not going
to confer practically anything on the
daughter and the whole of it must be
recast. Let nobody who wants to
uphold the cause of daughters and
women be jubilant over it ...............

Dr. SHRIMATI SEETA PARMANAND:
Nobody i, jubilant.

SHRI JASPAT ROY KAPOOR: Let him
regret and let her regret over it.

Madam, now it is suggested that sub-clause
(a) of clause 6 should also be deleted. Now,
the Government, it seems to me, is not clear
in its mind and wants to leave the whole
question to the free vote of the House. That is
very good. But we would have very much
liked the hon. Minister to give some clear
lead in the matter. I do not mean to suggest
that the united wisdom of the House would be
inferior to the superior wisdom of the
Minister in charge of the Bill. But since he
must have given very careful consideration to
the whole question, an indication of
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lis mmd would nave been slightly helpful,
though <ve may not have accepted that view-
point. My own view-point is that if you delete
subclause (a) then virtually you are depriving
er of almost everything.
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Let us take a simple case, foi if we introduce
complications the more complicated the
whole thing would become.  Let us take a
coparcenary consisting of father, four sons, and
a daughter—though not a member  of the
coparcenary. Now supposing at the time of
the death  of the father the entire coparcenary
property is of the value of Rs. 20,000. Now,
what will-  happen  if  sub-clause [a
remains or what happens if subclause (a
is deleted.  After the death of the father,
the whole of the property worth Rs,|
20,000 wo aid be divided equally among
the four sons and the daughter, each gett.ng

Rs.  4,000. That is the position  if sub-
clause (a) remains. I hope I am
correct. Now if sub-clause (a) is deleted
the position ~ would be as under. The
father, in his own life, had a share of Rs.
4,000. When he dies, his share would be

divided equally among the four sons and a
daughter, each getting Rs. 800.  So that
out of the coparcenary prope-ty worth Rs.
20,000 the poor daughter really gets only Rs.
800. Is that what we really mean?  If we
mean that, well and good. I for one
would pity the daughter's lot. Madam, I do not
want that we should make a pretension  of
doing something for the women and
daughters while in realty doing nothing.
Sub-clause (a) and the clause 6 make much
ado about nothing. They make a show
of doing a good deal for them  while
actually doing practically nothing for them.
We have to seriously consider this question.
It is no use passing the Bill and having the
satisfaction that we have enacted some
law, done something illusory for the ladies
and women. If you wantto have an
imaginary satisfaction, well, have it. I for
one would rot only be not satisfied but I would
be
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simply sorry for this state of affairs. I know
we are short of time, but it is necessary that
the whole thing should be seriously
considered. But then shortness of time should
not compel us to pass almost an absurd sort of
legislation which goes contrary to the object
that we have in view.

THE VICE-CHAIRMAN  (SHRIMATI
CHANDRAVATI LAKHANPAL).:  Mr.
Kapoor, it is time.  You have already taken
mor, than ten minutes.

SHRI JASPAT ROY KAPOOR: As I have
already submitted, Madam, if time is
essential and not the Bill, well, I need not
take even one minute more. I want to know
whether we are to be ruled by time or by the
consideration of this enactment really.

Dr. SHRIMATI SEETA PARMANAND:
Time is also a consideration when certain
time is allotted.

SHRI JASPAT ROY KAPOOR: I
wish I were allowed certain time.

THE VICE-CHAIRMAN (SHRIMATI
CHANDRAVATI LAKHANPAL) : There are other
M

embers also.

SHRI JASPAT ROY KAPOOR: I am glad
that other Members are also anxious to speak.
But the hon. Minister in charge of this Bill is
not giving us a definite lead in this matter. He
says that everything is to be considered and
reconsidered, and, Madam, this clause 6 in its
final form has not been placed before us by
the hon. Minister. He is deleting something,
and then he will add something on to clause 6.
And since the whole of this clause is going to
be recast in view of what we have to submit
before the hon. Minister in charge of the Bill,
certainly we should be given some
opportunity to place before him all the facts. If
he had said that this clause shall remain as it
is, then naturally we would have said
whether we supported it or

i opposed it. He is out to invite suggestions with
regard to the ultimate form in which this
clause is going to

' be adopted.
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[Shri Jaspat Roy Kapoor.} Madam, it is said
that if we retain sub-clause (a), it would be
against our Constitution. Then Dr. Kane refers
us to the ancient Hindu law; our friends over
there would refer us to the Russian law, and
my friend over ~ here—Pandit Tankha—
would take us to the U.K. law or some other
law. I think this is something of a confusion
worst confounded. We would like to have
before our mind a very clear and definite
stand. We must know whether we are going to
start on a clean slate or not. We cannot have
amalgamation of the ancient Hindu law, the
U.K. law, the Russian law, and all that. Let us
be clear in our minds whether we stand by the
ancient Hindu law, or we want to start on a
clean slate. Madam, looking to the present
circumstances [ think we should start on a
clean slate. And that being so, let us not be
fettered by the considerations of the joint
Hindu family, the -considerations of the
Mitakshara law, or this consideration or that
consideration. Let us apply our commonsense
and let us see what, according to our needs
and requirements of the present day, we
should have and what sort of law we should
have. It is said Madam, that the Constitution is
against this sub-clause (a). I do not see how it
is. We are not divesting anybody of his
property. Now what is the present law?

THE VICE-CHAIRMAN  (SHRIMATI

CHANDRAVATI LAKHANPAL): Mr.
Kapoor, I would request you to wind up now.

SHRI JASPAT ROY KAPOOR: Madam, I
accede to your request and I have closed.

SHRI J. S. BISHT: Madam, in the very
beginning T made a request that we should
have taken up something else for
consideration, because on this point there is
going to be a voting, and therefore what is the
good of my speaking now if I cannot
convince the hon. Members who are absent at
the moment?
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Bill, 1954 788

I have moved my amendment No. 94
whereby I have suggested that at pages 4-5,
lines 33 to 36 and 1 to e, respectively, be
deleted, that is to say, the who e Explanation
be deleted. Here, for enthusiasts like my
friend, Mr. Kapoor, I might say that I am as
anxious as he is to give a good share to the
females in the Hindu families. That is why I
have also tabled amendment No. 20 and
amendment No. 27 suggesting new clauses
6A, (jB. 6C and 6D, which is quite in
conformity with the recommendations of the
Select Committee of the Constituent Assembly
which was presided over by Dr. Ambedkar.
The point is very clear. If you want to give a
share to the daughter or to any female in the
Hindu family, the only logical course is to
abolish the Mitakshara family system and to
have the Dayabhaga system, that is to say, to
abolish the right of the son by birth in the
family property. That will also abolish the
right oi asking for a partition. And then they
will get an equal share, and all these
complications will disappear altogether.
Otherwise, all these complications will crop
up. There is no formula that will steer clear ot
all these complications. That is utterly
impossible. We have been discussing this
clause 6, especially the Explanation, for the
last three days, and some of the best lawyers
have bee.a taxing their brains as to how best to
solve this problem, but we are up against all
these difficulties over and o "er again. Now in
view of the fac.' that there is a strong senti-
ment thar' the Hindu joint family, especially
the Mitakshara joint coparcenary, should
remain, and It should not be destroyed
outright, we have come to this position that we
must find a compromise formula by which the
daughter should be able to secure some share
in the property ol the Mitakshara coparcenary
family. And for that purpose this clause 6 has
been brought in. But the Explanation makes
the position very confusing. My friend, Mr.
Kapoor, for instance says that if you take away
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sub-clause (a), th, will

nothing .......

daughter (jet

SHRI JASPAT ROY KAPOOR: 1 used

the word "almost".

SHRI J. S. BISHT: I agree. But that
position you cannot avoid in any case, because
if a community is determined not to give
anything to  the daughter, nobody can help it,
especially under the Mitakshara system. The
only solution for that is to abolish the
Mitakshara system and have the Dayabhaga
system.  And even there the father can will it
away, can gift it away, and w, can do
noth ng. So today no law can force the people
to do what they do not want to do. So we
should not cry on that point. The position is

this. If we re:ain sub-clause (a), will it
help in any way? If we want to retain
the Mitakshara joint family system, will it

help us to do so?  That is the first question.
Secondly, if We want  to give the daughter a
share in the property, will it help us to do so?
If it is going to serve neither of these purposes
then why do you want to keep this
provision here at all? Ifyou retain sub-
clause (a), it wrll act as a catalytic agent
and will dissolve all the Mitakshara
famlies. You may take it that 99 per cent, of
the families will be dissolved. I would
like to illustrate it.  Supposing there is a joint
family consisting of the fatner, three
sons and three daughters. Now at
present every son has got a vested interest in
that joint family property. Now the
three sons and the father have got a joint

property worth about Rs. 1 lakh. Then each
sharer is entitlec to Rs. 25,000. Now
one son, say the eldest son, walks out of

the  family and he takes Rs. 25,000 away.
The rest of the property is  worth only Rs.

75,000. Now what you say is this.
When the father  dies, this property
worth Rs. 75,000 shall be distributed

among the remaining heirs, that is to say,
among the three daughters and the two sons.
That means  that they will  get Rs. 15,000
each. Now under these circumstan-
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ces, knowing this position very clearly, %o
you expect any son to remain joint with the
father? It is utterly impossible. No son will do
it. "When a son sees that his elder brother, or
one of his brothers, has walked away with Rs.
25,000, and he is going to get only Rs.
15,000, that is to say, Rs. 10,000 less than
what his elder brother has got, how is he
going to remain in the family? Therefore,
what I am submitting is this. If you retain this
sub-clause, apart from its unconstitutionality,
it is going to act as a catalytic agent and is
going to dissolve every Mitakshara family,
and every family is going to divide itself.

Dr. SHRIMATI SEETA
NAND: So much the better.

PARMA-

SHRIJ. S. BISHT: It is not going to be better.
In the alternative, what does the daughter get
out of it? They will all separate themselves
and the father will be left with only Rs.
25,000, and the daughters can share only in
that Rs. 25,000. That is all. They can get
nothing else. And please remember one thing.
If the Mitakshara family is dissolved by parti-
tion, then the father can will away that
property. That is to ' say, his Rs. 25,000 can
be willed away by him. I would submit that, if
you omit this clause, what will ordinarily
happen is that the family will remain as it is.
If one brother does not go out of the family,
the others also will not go away from the
family, because they will think that, when
their father dies, they will all share equally,
and if their sisters get a share in the property,
that share will come out of the whole family
property, and they will be pleased to share
with them. The difficulty is there: If they
think that one brother is going to get an undue
advantage over the others, then you can take it
from me that nobody is going to remain
undivided.

Dr. SHRIMATI SEETA
NAND: It is a far-fetched example.

PARMA-
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SHRI J. S. BISHT: It is a very clear-cut
example. That is what is going to happen.

Hindu Succession

Secondly, this is a matter of
intestate succession.  Intestate succession
means succession to the property of a person
who dies without making a will. That is very
clear. Now, you are going to give succession
to the property of the people who are living,
that is to say that of the undivided sons. You
are going to give away their property to their
sisters.  You cannot do that under any system
of law, and as my friend, Mr. Tankha, has
already pointed out in his minute of dissent
very clearly, article 19(f), so long as it
remains, it is very clear that a man has got
a fundamental right to acquire, hold and
dispose of his property. Now, if a man has
property, you cannot divest him of his
property except by payment of compensation.
If you pass such a law, it will be challenged in
the court. There is no doubt about it that it will
be successfully  challenged. It will  be
jeopardising the whole of clause 6 to include
this sort of unconstitutional provision in it.
If this case goes to the Supreme Court, what
will they think of this Parliament if it tries to
give away the property of people who are
living, not of one who is dead, but giving
away the property of the brothers who are
still living?  You cannot do it.

(Shri Jaspat Roy Kapoor interrupted.)

The point is very clear. I quite agree with that
point. Abolish the Mitak-shara Completely
and substitute Daya-bagha, as I have myself
tabled an amendment. After all, the Rau Com
mittee, a committee of experts, went
throughout the country and spent three or four
years over their work. Another committee, the
Ambedkar Committee, spent a lot of time over
it. If they could have devised some formula,
they would have done it, but no formula is
capable of being devised in this case. You can
give away the property of the father who dies,
but you cannot give away the property of
anybody else. The share
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may be one-tenth or one-twelfth. If you do that
now, people will get accustomed to it. Once the
people get themselves accustomed to it,
there will be no difficulty. Some of my
friends also forget that there is clause 21.
Clause 21 clearly lays down that "If two or
more heirs succeed together to the property of
an intestate, they shall take the property as
tenants-in-common  and not as joint
tenants." Why are we  saying that? I think
that if by clause 6 we gradually
accustom  people, the  vast mass of
the people, especially in the rural areas, the
orthodox section of the people, to the daughter
getting into the family succession, maybe
one-tenth  or one-twentieth, everything will
become all right in the next generation, but by
trying to do this in clause 6 you are neither sav-
ing the Mitakshara family nor are you
safeguarding the interests of  the
daughter in any way. You are only taking the
risk of the whole thing being declared
invalid and ultra r'ires by the  Constitutional
Bench of the Supreme Court. If you leave out
this clause (a), there will be no reason for
division of the property, because
everybody will think that everyone of them
is going to get a share, and if the sister gets a
share, it will be from the share of
everybody and that no one is going to get an
undue advantage or no one is going to be
adversely affected. But if you put it as a
proposition of law that the undivided sons'
property will be reduced, no one is going to
remain undivided, you may take it from me.

SHRIMATI LAKSHMI MENON (Bihar):
Madam, you have heard during the last few
hours front-rank legislators complaining about
the confusion resulting from clause 6. I would
like to point out that the confusion is only in
their own minds, for the simple reason that they
are trying to give expression not to their beliefs
but to the opposite of their beliefs. They do not
want women to have the right to property, but
they want to put forward arguments to J show
to ignorant people that they are
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all for the rights of the women, they are for the
protection of their rights, that they are ever so
anxious to bring about equality of status,
and that they really do not want to oppose this
bit of legislation. Madam, if they think
that we are foolish just because we do not
think in the tortuous way in which lawyers
think, they are mistaken. The women of
India know what they want and what they
want is very simple. If the  Mitaksiiara
system and its concept of coparcenary stand
against the equality of women and do not
admit of women being included in
succession, then we want that the Mitakshara
system  should be abolished.  You cannot
build a new structure on a dilapidated
old one. Everybody admits that the
Mitakshara joint family is no more, that, if
this legislation brings in the daughter into the
family as a member of the family inheriting
succession rights, then the coparcenary also
will disappear. Let us face facts clearly
and squarely. The purpose of this legislation

is not to perpetuate something which is
unjust, which has been unjust,  which
has caused innumerable hardships, which

has driven women to suicide and ~ which has
brought disgrace to family life. "We want
social justice; we want the daughter to be
regarded as a member of the family because
she it a member of the family as much as are
-the other male members of the
family, because she is the legitimate
and acknowledged child ofher parents.
The very fact that she belongs to
another sex does not mean that she does
not have the rights that the other children
have. Madam, those speakers who have been
so solicitous  about the  rights  of
daughters seem to forget the statements
that they have made at other times and in
other places. We are literate and we read
what they say and if we recollect their
honest "beliefs that they hold, then we find
that they are not true to diemse'ves when they
advance these arguments saying that women
will ~ get greater rights  if sub-clause (a) is
deleted. Madam, I was very surprised to re-
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call some of the specious arguments
of the previous speaker—Shri J. S.
Bisht. He said that if we retain sub
clause (a) of clause 6, then the
women will get nothing. It is quite
possible that sons, according to him,
being what they are, would claim
partition and there will be nothing
left for the daughter. Even then the
son's children..........
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SHRI JASPAT ROY KAPOOR: Even then,
the father's share will be there.

SHRIMATI LAKSHMI MENON: Never
mind, even if the father's share is nominal and
the daughter does not benefit, even then the
son's daughter will inherit equally with the
grandsons. He completely forgot that aspect
of the question.

Dr. SHRIMATI SEETA PARMANAND:
Deliberately.

SHRIMATI LAKSHMI MENON: We grant
that sometimes the nature of man seems to be
somewhat abnormal. According to Shri Bisht,
the moment they hear that the Hindu
Succession Bill is passed, sons—the sons that
are supposed to look after their fathers' spirit
after their fathers' death—will claim partition
even during their life-time. That is their noble
ambition and are we to believe that these are
the people who are going to protect the rights
of daughters, the rights of their sisters and the
rights of the female grandchildren? Madam, I
don't believe all that. The best thing will be for
them to say "We are against this legislation,
we are against this because we don't want the
daughters to be brought into the Mitakshara
family."

Before I conclude 1 wish to saj' one thing.
The picture is very clear before us. The picture
is that we are working against a certain back-
ground, a certain background of society built on
the Constitution of India, a certain pattern of
living which is based on a socialist pattern of
living, a certain pattern of living | in which
women are asked to contri-
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[Shrimati Lakshmi Menon.J bute their best,
not as women, not as members of the
Mitakshara family or Dayabhaga or marumak-
kattayam or aliyasantana family but as
citizens of this country and our Constitution
generously gives us those opportunities and |
want this House to recognize that fact. Much
has been made of the disgrace that is going to
fall on this—the legislature of this country—
when this Act will be challenged in the
Supreme Court. The disgrace is already there.
If it has not fallen on the country, it is because
we women have been decent enough not to
challenge the Hindu Law under the
Constitutional clause in the Supreme Court. |
think if we had brought the existing law
before the Court, it would have been chal-
lenged and the disgrace would have been on
us—on all of us and the country in general.
We are asked "Why are you so impatient?
Can you not wait till we come to article 20?" 1
should like to ask my brothers "Why are you
so mean and stingy? Can you not give with
both hands? Why don't you show that your
professions are honest, that you are sincere
when you say that you are more interested in
the protection of women's rights than the
rights of your own sons?"

Madam, now Mr. Kane's amendment—I]
don't know how he means what he says. If all
these people who want to abolish Mitakshara|
are so 'inanimous in their opinion, the problem
is very easy. Why not abolish this system—that
is what ihey have said. Let us abolish it, they]
say. Why not they do it? There are so many
amendments which say that the Mitakshara
should be abolished. In that case, I think the job
of the hon. Minister for Legal Affairs will be
easy. He will not have to frame another
amendment or present a new formula)
(Interruptions.) They may not. It means tha
everybody is not quite honest in what he says
If they are all agreed, as they say they are
agreed, thatwe [
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must have a simple procedure by which the
daughters' right can be-included in the
Mitakshara family, by all means do it. The
fundamental question is not that of
maintenance of the Mitakshara family. The
fundamental question is, are you going to be
just to your daughters? Are you going to have
justice done to the female members of
coparcenaries of a Mitakshara family? One
thing I must say is that in the previous clauses,
we have already brought within the purview of
the Hindu Law all those other systems of law
in which women already enjoy equal rights
with men, where the daughters inherit equally
with sons and what is the point of bringing in
provisions which will create utter confusion or
more confusion because you have brought in
legal systems in the country which have been
for centuries just unfair to the daughters? Now
instead of tinkering with this and bringing in
amendments which will cause more confusion,
the best thing will be to evolve a formula
which does not mention either of these
things—Mitakshara or coparcenary or any of
those tortuous things—but bring in a straight
clause. I like the amendment proposed by my
hon. friend Shrimati Parvathi Krishnan
because it is very clear. It says what it means
and it will remove all the confusion that our
lawyers have generated in this House. With
these few words, Madam, I conclude.

sferelt QAT Wt (TR ;e
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d i @1 it g #1 waer wed £
T 3 78 #7d & T% T30f Perat 7t
g Yooy @ ver & 1 /A wwE & 99 A
P @ 7=t war avn # P Perat &t ue
P o vy &, o @z Terat @ Padas &)
g 7 ot quet @ @ Tedaw & ol o
feaf mrat 1 A" ot et &8 Te
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SHRIMATI PARVATHI KRISHNAN
(Madras): Madam Vice-Chairman, listening to
the discussion on :his clause, I was left

wondering v/hether the rights of daughters to
inherit property are being upheld in .his House
or whether it is a last ditch defence of the
coparcenary syst'-m, leaving woman out of all
rights to succession. De jure, some rights may
"be given, but de facto, if certain amendments
that are being proposed, for deleting the whole
Explanation to clause 6 are carried, then it
would mean that whatever little rights are now
included in this Bill as it stands, even those
rights would be denied to *daughters. ~ Again
and again, we
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have seen one speaker after another going into
various hypothetical cases and trying to show
how the law stands and how the law is
operating etc. etc. Indeed, one gets the feeling
that far from wanting to administer justice,
there seems to be only an attempt to
administer the law, with all its mountainous
ramifications. Let me submit to the House that
women have not come to ask for the right to
property with  a beggar's  bowl. Women
come forward to demand this right to
inheritance on the basis of the record of all
women in India who have  participated  in
the national liberation movement, of all
women who have participated in the struggle
that has led to the granting of equality of rights
to woman and man in the Constitution. It is
in the light of that, in the light of the historic
events and social events that have taken
place in this country over the past so many
years, it is in that context that we have got to
discuss this Bill.

The wunderlying principle is the giving
of equal rights to men and women. This
being a property Bill, a Bill of Succession,
obviously it comes  down to equal
succession rights to men and women. It is in
this light, feeling that if Explanation (b) does
not go, it does not give equal rights, in
the sense that an undivided son will suffer,
that the amendments have been tabled
by Mr. Prasadarao and me to overcome that
lacuna and to guarantee eqi'?] rights to men
and women, that is, to ensure that the
daughter should be given an equal share in the
property with the sons. At the time when a
son wants to demand  partition  for any
reason whatever, the share of the daughter
should also be computed so that, after  the
death of the father she does not suffer
because of her share not having been
computed at the time of partition. In essence,
this is what it amounts to. There have been
fears expressed here that fraternal love is going

to be destroyed in this country, that the
framework of society is going to be
overthrown

that volcanic upheaval inthe filial
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[Shrimati Parvathi Knshnan.J law is going
to be witnessed, that the various shades of
love between brother and sister, between
father and son and between father and
daughter are all going to be jeopardised and
poisoned. It is amazing that people with a
sense of responsibility should get up and
maintain this stand when we know it for a fact
that all over the country today, there are any
number of cases where there are discarded
wives and abandoned wives who are
supported by the brothers. There are many
cases where when the wife is thrown out by
her husband or when the widow with a large
number of children is thrown out by her
husband's family, the brothers have come
forward with a helping hand and have helped
these abandoned women to live a respectable
life of their own and rear their children and
educate them to have some sort of
independent life. When this is the tradition of
our country, when this is part of the cultural
outlook of both men and women in our
country by and large, I fail to see how, when
that position is legalised by law, suddenly
men are going to change and the brothers are
going to lose all affection for their sisters, that
the sons are going to lose all affection for
their father. This is really a stand just to
continue the Mitak-shara system as it stands
today, denying all property rights, denying
equality and social justice to the women who
have the misfortune to be born in families
governed by that law. It is because we want to
set right that position, it is because we want to
draw closer the bonds of affection between
the brothers and sisters, between the father
and the sons, it is because we want to
overcome the failings that exist today in that
some sections, the women particularly, are
being discriminated against, that this Bill has
come into being and it is to overcome this
lacuna that we have proposed this
amendment. The hon. Minister has said that
he is prepared to accept the deletion of clause
(b) of the Explanation and, on the floor of the

[ RAJYA SABHA ]
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House, there have been quite a number of
speakers who have been vociferous in their
demand that clause (a) should also be deleted.
In that case, we once again come back to the
position where we think that the beggar has
come to the door and that the beggar has to be
turned away. It is only if clause (a) is retained
and clause (b) is deleted that the women born
in the Mitakshara families will get some
measure of equality. Though Impress for the
amendment, I appeal to the hon. Members to
think over this coolly and in the light of social
justice and to forget the various hidebound
prejudices that they have. If they do that, I am
sure ihey tco will see eye to eye with us and
will give their whole-hearted and unstinted
support to our amandments.
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SHRIMATI PARVATHI KRISHNAN: It is not
general discussion.  Let him; speak on the
amendment.
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7 VYoo 9w 1 @ TEw ol I g
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Suri  P. T. LEUVA
Madam Vice-Chairman............

THE VICE-CHAIRMAN (SHRIMATI
'CHANDRAVATI LAKHANPAL) I
five
minutes .......

(Bombay):

Only

It will not be
this in five

Surr P. T. LEUVA:
possible  to  finish
minutes........

THE VICE-CHAIRMAN (SHRIMATI
*CHANDRAVATI LAKHANPAL) :,
to.

Try

Surt P. T. LEUVA: Madam Vice-
Chairman, this clause has created a lot oi
controversy as a result of which I have reason
to support amendment No. 94, which has been
moved by my hon. friend, Mr. Bisht. Now in
order to appreciate this point, it is necessary
that we must closely and carefully scrutinise
clause No. 6 which stands in the Bill as
reported by the Select Committee. If you
carefully consider the implications of the
clause, as it stands now, it means that on the
death of the father his interest in the
coparcenary will devolve on other co-
parceners by survivorship. That is the first part
of clause C. Then there is a proviso that ‘'n case
there is a female relative living at the time ,of
the death of the father, then his share in the co-
parcenary property would be shared by the
daughter with the other sons. That is the
meaning of clause 6 with its proviso. Then the
question arises as to how to compute the share
of the daughter in case the father dies. The
method of computation has been laid down in
the Explanation in clauses (a) and (b). Now if
we retain both the clauses of that Explanation,
it means that, when the father dies, if before
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the death of the father, any of the sons have
separated themselves, their shares will also be
included in the whole co-parcenary property
for the purposes of computing the share of the
daughter. The ultimate result would be that in
respect of the person who has already divided
himself and taken his share, his share will not
be affected at the time of the computation of
the share of the daughter, but the shares of the
sons who have remained undivided in the co-
parcenary with the father would be further
reduced for the fact that the share of the son
who has divided himself will be included in
the pool for the purpose of the computation of
the share of the daughter. It is an iniquitous
provision, and therefore there is no doubt
about the fact that clause (b) of the
Explanation should be deleted altogether. The
hon. Minister has accepted this that so far as
clause (b) is concerned he agrees that there is
an anomaly. He agrees further that the
undivided son is at a great disadvantage. Now
the next question that arises is with respect to
clause (a) of the Explanation. Now what is the
position in law? At present a co-parcenary
property might consist of ancestral property as
well as joint family property, joint family
property in the sense that the brothers, the
father, the sons, the grandsons and the great
grandsons might work together. There might
be a joint venture. There might be a joint
business because of the joint efforts of these
co-parceners. There might be a property
which might increase in value because of the
efforts of all the co-parceners. That is known
as the joint family property.

SHRI P. S. RAJAGOPAL NAIDU
(Madras): "Joint Hindu family property"
includes everything, ancestral as well as the
property acquired by the joint efforts of all the
co-parceners of the family.

SHRI P. T. LEUVA: The distinction is very
fine and I have no objection in accepting the
suggestion made Dy
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my friend. My only point is this
that a person generally gets his ances
tral property without any effort on
his part while a joint family means a
co-parcenary and the property itself
might consist of ancestral property as
well as the property acquired by the
joint efforts of the co-parceners, "his
ancestral  property and  the  joint
Hindu family property will constitute
one joint Hindu family....................

SHRIP. S. RAJAGOPAL NAIDU:
Joint Hindu family property would
include ancestral property and the
property acquired by the joint efforts.
(.Interruption.)

SHRI P. T. LEUVA: That is whut I say.
Ancestral and self-acquired property is quite
different. Now if the joint Hindu family
property is there, there might be a co-parcener
who might have got his own self-acquired or
separate property and so far as this is
concerned there is unanimity of opinion that
the daughters should have a share in the
separate and self-acquired property of the
father. There is no dispute and everybody
agrees that the daughters shou'd share equally
v/ith the sons so far as self-acquired property
of the father is concerned.

THE VICE-CHAIRMAN (SHRIMATI
CHANDRAVATI LAKHANPAL) : But ancestral
property may not include joint family
property.

SHrI P. T. LEUVA: Ancestral property
always becomes joint.

THE VICE-CHAIRMAN (SHRIMATI
CHANDRAVATI  LAKHANPAL): May not
necessarily in joint family property.

SHRI P. T. LEUVA: Ancestral property
means a property inherited by a person from
his father, grand father or great grand father.
Ancestral property always becomes joint
property because there might be sons, grand-
sons and great grandsons. Therefore ancestral
property is always joint family  property
which is known as
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co-parcenary. There is no  doubt
about it. The only short ques
tion s this. So far as  the
self-acquired property and sepa
rate  property  of  the father  is
concerned everybody agrees that the
daughter should get a share in such,
property of the father. The question
arises as to whether a female heir

should be given any right in the
co-parcenary  property of the family.
This is the only question that we have
to decide. Now as [ have already
said there is the Explanation for the
purpose of computing the share of the
daughter, and 1 have also pointed out;
that by retention of clause (b) of the
Explanation the anomaly is there and
the hon. Minister has already agreed:
that he would accept the deletion of"
that clause (b). My purpose is to
put before the House that in order +o
do justice to women, to the female
heirs, we should not lose sight of one
factor and that is that we should not
do injustice to the male co-parceners.
The hon. Lady Member is nodding her
head, but I would advise her..................

SHRIMATI SAVITRY DEVI NIGAM: I am
entirely against you.

THE VICE-CHAIRMAN (SHRIMATI
CHANDRAVATI LAKHANPAL) !  She
might
be against your arguments.

SHRIP. T. LEUVA: She might be. I have no
objection if she is against me. I would be only
sorry if she is with me. The whole point is this:
When there is a co-parcenary property, what is
the right of a son, grandson and great
grandson? How do they get their share in the
property? It is a well known fact that under the
Mitakshara system, the-son, grandson and the
great grandson get vested right in the co-
parcenary property by reason of their birth.
There is no doubt about this fact. The-only
thing is that he must be a child born in the co-
parcenary family and by reason of birth a
person acquires a vested right in the co-
parcenary property. To-day a female is not
even an heir in the self-acquired property of
the father. Take the instance
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[Shri P. T. Leuva.] of the Dayabagha
system. Even under this system the father is
the sole owner, absolute owner of his pro-
perty. He may dispose of the property in any
manner he likes. He may will away his
property. He may give over a 1 the property to
one son or he may give all his property to his
daughters to the exclusion of all his sons.
Nobody can dispute this fact. Let those
persons who are the champions of the
Dayabagha system realise it and compare
these two provisions and see as to where is
the advantage to a daughter if you accept the
Dayabagha system, whether it is in this
system or in the formula which I am
suggesting to you.

[MR. DEPUTY CHAIRMAN in the Chair.]

Under the Dayabagha system even to-day the
female heir has no right of inheritance. I am
one with those persons who say, "Let us
remove this Mitakshara system", but on
different grounds altogether. Suppose we
introduce the Dayabagha system at this very
stage, what is the position? "The daughter will
share in the property of the father equally with
the son. There is no dispute about this fact.
The further fact you must remember is that
under any- system of Hindu law a sister does
not inherit a brother simultaneously with his
other heirs. Suppose a person dies, his sister
never inherits him along with his son. The
sister comes in much later when all other heirs
are not ih existence. Each coparcener, son,
grandson, great-grandson is the owner of a
share in the coparcenary property by reason of
his birth. He has got his own share; he is the
owner of it; he is the master of it. If you retain
Explanation (a) what is the position? Nor-
mally, the share would have devolved on the
other coparceners on the death of the father.
But now we say no, the daughter has got a
share In her father's property. The female heir
has a share in the interests of the father. Now
with the retention of Explanation (a) we not
only give her -+ share in the property of the
father
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who is now dead but also a share in the
property of the other coparceners who have
got vested rights. They are the masters of the
property and succession capnot open unless
and until those other coparceners die but now
during their lifetime by a process of
computation you are depriving the undivided
members of the joint Hindu family of their
property and giving it away to the daughter.
So far as the divided son is concerned by
deletion of (b), his share will not be counted
in the coparcenary property at all. Merely
because those persons committed a mistake or
a blunder of remaining united with the father,
you want to further penalise them by giving a
share to the daughter in their property. Now,
surely in our enthusiasm to do justice to the
female heirs, why should we do an injustice to
the male coparceners who have remained with
the father?

SHRI JASPAT ROY KAPOOR: Let them
divide.

Surt  P. T. LEUVA: My hon
friend Mr. Kapoor has always got
the habit of putting novel sugges
tions under the guise of some other
intentions. He has got  different
intentions  altogether, and he puts for
ward a novel suggestion in order to
champion the cause of women, but
I am not going to fall in his trap.
So far as I am concerned, there
might be persons .................

SHRI JASPAT ROY KAPOOR: My hon.
friend claims to know more about me than I
know.

Surt P. T. LEUVA: That is always so
because every person does not want to make
clear his intention while others want to expose
it. That is the reason why others are more
competent and better judges of other men. In
order to remove any anomaly or inequity
which might be committed against the
brother, I would suggest that the only alter-
native, short of doing away with the
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very conception of the Firpe. .In order to a_woid any anomaly, like.ly
system, is to accept the amendment injustice or inequity to any person I will
-which has been moved by my hon. appeal to the House to delete this Explanation
friend Mr. J. S. Bishtt I Thave (a) and (b) and I hqpe the House will agree to
already said that 1 personally believ th}? amendmept which has been moved by my
ed that the Mitakshara system was a  friend Mr. Bisht.
very good system. It might have
served a useful purpose in olden frft et S ;=W W
days  when  the social  conditions : i S
required it. Now, everybody thinks "ﬁ‘F{ # g% qn fw & @@ T e
that ~ Mitakshara  system is  disinte 3; Y& at {,?ﬂ'ﬂ'! FT 9T, A T *h
grating and that it might itself come St al : q;:f’ \
to an end but the difficulty is that Fram ; RS wow
-we have got so many deep-rooted ?FTQ et # | Eﬂf ot wiret Exicy alh
sentiments about that system and in : 3 s
ECIEE G 1 oftr,
our country it can be said that the A " H’ﬁ et
time is not still ripe to do away with | TET, EHIE §EA # Tor ageat & w@id
that system, which has worked for | & @ F@rT & v, TAG UH Watq AT TE
years together, with a single stroke ) Yordt & b
of the pen. (Time bell rings.) Mr. 3 Rl § T am ¥ =t o
Deputy  Chairman, you are ringing | @Z Yean Taer s & waw g s
the Bell. I know that we are very anft gart wrre B off dom Tq qE
anxious to pass this measure as R
early as possible but I will appeal to # 3t v 7 Té d gEEr dtaw of Eﬁﬁ
you, Sir-------- T U7 | IAF A ARTLHE FT AR TR
(Interruptions.) a7 P% e El‘s‘ﬂﬁ it Lo fewr T
Sir, this clause deals with a very important Bl T W fawr = gt a@dm )
ar}d vital question of our socjety apd we should M ,I“} S e ﬂ" At é‘mr E'i' R
give deep thought and consideration, and each . = n
and every word that has been used in the CSEROLY i g% | e §

clause should be scrutinised very carefully
before we give our approval. It is no use
making a law which is bad in its interpretation.
"We should make it very plear so that the
people who are going to be affected may
understand the implications of the measure. I
would therefore request that those persons who
do not want to retain this system of
coparcenary under the Mitakshara law must
now reconcile themselves that short of doing
away with the Mitakshara system we can still
do justice to each and every heir. I am quite
satisfied that in course of time if you accept
the proposal before the House which means
the deletion of the Exp'anation you will
achieve the objective of making a uniform law
on the basis of the Dayabhaga system, but this
is the way of gradual -ness so that the people
at large and the masses of this country will get
themselves reconciled in course of

T T A% oty I wme € v 4 A
aTF YA & 1% qrey O ¥ 0 AEd
#)7q ave d 9gf 0 oF A AW AW @
¥ @ Peeht w2t Peuiteelt & 1 Porar 2
aturnt ® W A @ 4 agy 17wl
e g & Py ww Perat wt afwen
77 ot ot & ot avg vy @ Al
74 wd § | assr g v Taw afwr
79 g ¥ aud TeAn wwe twd #
3 @ @ R TF 4 gieEIt a7 w1
Yrarmnaat & a4 mfas g # =
awt Yot F v Paem A @ g
e | Py #* wg amw & e wEA
et & P wmer agw & & www T
& FEsT T U AW e awA 3
af mw 7 e & 7 avg & A o
@ | A g ¢ ) wad @ oA ahvam
Pt R afg= vt Peew P Pt

FAT F Ay Im T e
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SHRI H. V. PATASKAR: Sir, it is true that
clause 6 of this Bill is a most important
clause of  this measure. I know that the
clause has been attacked right from its  being
unconstitutional to its being meaningless and not
serving the proper purpose and what not. I
do not find how any of the provisions contained
in this clause is either in conflict with article 19
or article 31, as amended. But I believe that it
is those very people, who said that
particularly this provision in this clause is
unconstitutional—they  themselves at least
some of them—had  suggested that we
should have abolished the joint family with
all its incidents-directly in this Bill. If that is
not unconstitutional, I do not understand
how a partial modification of those rights or
of those incidents connected or rather notional
convictions would be. I would like to say it is
something like that, these notional incidents
which i are attached to the coparcenary. I
am surprised to find that there will I b, nothing
unconstitutional according | to them if we were
to say that the I whole joint family system of the
Mit-1 akshara type is once and for all J

abolished, we abolish the right by j birth, we
abolish the corresponding !  right by
survivorship. There is J nothing wrong,
there is nothing unconstitutional in that. But  if
I only J say that instead of doing that, for the
purpose of providing a share to th» I daughter
some of these notions i»
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certain aspects are altered then that is
challenged on the ground that it is
unconstitutional. I have carefully examined
the position both from article 19 and 31 and I
am quite convinced that there is nothing
unconstitutional which is tried to be done in
this Bill. And one need not create fears of a
decision by the Supreme Court or by any
other Court, because as I have been always
saying the courts in India are guided—as they
are elsewhere—by the public sense of justice
and I expect them, and I am sure th:;y will
interpret whatever we lay down from that
angle of interpretation which is there.

Then, Sir, it is stated: "Well, why not
abolish here and now the Mitak-shara joint
family system." That is one attack on this
clause. Well, I am not sure whether a'l of
them who are attacking this measure from
that point of view really want it to be
abolished. I have, on more thstn one occasion,
explained that it is because of the history of
this measure that so far as this Bill is con-
cerned, I am unable to go to the length of
saying that the joint fam ly system is entirely
abolished. Why? I would, again, briefly try to
explain, because it is Hkely to create an
amount of misunderstanding. After a good
deal of enquiry and legis'a-tion, a Hindu Code
complete in its form—which naturally
everyone would agree should be comrjlete in
all its aspects—was brought forwa d.
Unfortunately—I will not go into the details
of that story—it could not succeed. It was
later decided, some years back, to take this
Hindu Code by parts. And now when we
come to the part relating to succession, when
I am trying to confine it, as far as possible, to
succession itself, a charge is made: "Why
don't you abolish altogether the joint family
system, which is very consistent, very
logical." And as 'my friend, Dr. Kane, said
very rightly when he was a Member of that
Committee, the whole Code was to be there.
Weil, it is not as if we are not aware of all
facts. If it were possible, it would have been
desirable to have 97 R.S.D.—8.
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one Code, complete in all its parts, passed in
this House. But experience has shown
otherwise. I do not blame anybody. After all
for thousands of years people have been ac-
customed to al notions based on the system of
joint family, which regarded joint family as a
unit of society. It was, therefore, found that it
is much better to deal with this matter in
parts. And, therefore, this Bill had to be
brought in. I think that would be enough.

Then, when this Bill was introduced and
referred to a Select Committee, the Select
Committee was faced with two propositions.
If we were to exclude with respect to the
inheritance of a daughter or a female heir
altogether the Mitakshara joint families,
practically the Act would not be applicable to
eighty per cent, of the Hindus in this country.
As a matter of fact, at the consideration stage
of this Bill, that was the main attack which
was made—and to some extent with some
force indeed—by hon. Members of this
House. The Select Committee, no doubt, had
a very difficult task. And they had to devise
some method of abolishing the joint Hindu
family in this Bill. 1 deliberately say "this
Bill" because the other part relating to the
joint family will be brought before this House
and I expect the same hon. Members who are
now vociferously in favour of abolition will
again go on to support it—whenever it comes
to my lot or to that of my successor. And I
hope that probably by that time there will be
no change in their opinions. So far as this Bill
is concerned, therefore, as I said we were
trying to find a via media, a remedy by which
while giving the right of succession to a
female heir in the joint family property, we
wanted not to abolish it here and now. Then,
again, let us consider what would happen if
there was a clause as in the old Code. Now, I
am only comparing so as to see what little we
are trying to do so far as this measure is
concerned. Supposing there was a clause
which says, here and now the right by
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[Shri H. V. Pataskar] birth and its
corresponding right by survivorship—the two
main features of the joint Hindu family
system known as the Mitakshara system—are
abolished here and now. I know that it will
lead to many complications, for as I pointed
out and as is admitted by all hon. Members,
by and large in the rural areas—I am to d, it is
a little exaggerated—there are only joint
families and nothing else. Then what would
be the result if we were to abolish it here and
now? What we are trying to do is much less
than that. By the passing of this measure, no
joint family is going to be immediately
abolished. And I have come across Members
who asked me: What about the daughter? Will
the daughter come to the father even now or
after the passing of this? I can assure them
that nothing is going to happen and it will
create no complication” in the system of joint
family. The only thing that this Bill seeks to
do is that, if this Bill is passed, the joint
family may continue; of course, with some
variations; [ cannot keep it intact. But
normally so far as the male members of that
family are concerned, there is an attempt to
make the least interference. Nothing will
happen. But if there is a female heir of Class
I, when we come to it, we will find out if
there is a daughter or a widow who is a limit-
ed owner and she will be made an absolute
owner. That is all. There is a daughter or a
female heir. Then what is laid down here is
that whenever a contingency arises that some
other member of a coparcenary dies, if he
leaves all male heirs, nothing happens; but if
he leaves a female heir entitled to succeed, in
that case she will be entitled to a share on a
certain basis. That is what we are providing
for and I do not know what is the other
method of being just to the female heir. Even
this can be done in the Bill of Succession. It is
difficult for you to realise. Mr. Kapoor and
some other friends have asked about it from
time to time and
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even now I think a reference was made. Let
her have the right in the property of her
husband. This succession Bill which my
friend, Mr. Kapoor wants to make—whenever
that Bill comes, it will be open for me to
consider. But so far as this is concerned, I
would certainly say one thing. We all say that
the coparcenary which was based on the idea
of the family being one and from which the
daughter was excluded because she went into
another family, that coparcenary is now
crumbling on all hands on account of the
social and economic conditions. We can
revive it in some novel form by admitting the
daughter as a coparcener before marriage and
by admitting the daughter-in-law as a
coparcener. There is a girl and she continues
to be a member of the coparcenary until she is
married and she becomes a coparcener in the
other family after she is married. Well, that,
of course, will be considered in detail when
the joint family comes. But so far as the
succession goes, it deals with the rights of
women in a joint family. I have said it on a
previous occasion. I do not think that that is
the right approach of a progressive society.
However, that matter may be considered
when it comes before the House. But so far as
this Bill is concerned, therefore, the Select
Committee have tried their utmost not to
interfere with the joint family and at the sam,
time provide a share to the daughter. No one
need think as if this simple proposition of the
elimination or the immediate abolition of the
joint family is an easy task and it did not
occur to any of the gentlemen who devoted so
much attention. But it is the inevitable
consequence of circumstances by which we
are moulded and we are devising a formula.
Now, what is this formula? "When a male
Hindu dies after the commencement of this
Act, having at the time of his death an interest
in a Mitakshara coparcenary property, his
interest in the property shall devolve by
survivorship upon the sur-
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viving members of the coparcenary and not in
accordance with this Act." This only requires
a decision with respect to Mitakshara
coparcenary.

Certainly when we say 'provided’ it means
an exception. But it is not proper to comment
on this merely as if it is something which is
contradictory. Are there not exceptions and
provisos provided in other pieces of
legislation? Is it for the first time that an
exception is being made? Therefore, that
argument, to my mind, is, of course, a littie
difficult to understand. "Provided that, if the
deceased had left him surviving a female
relative who is an heir specified in class I of
the Schedule, such female relative shall be
entitled to succeed to the interest of the
deceased to the same extent as she would
have done had the interest of the deceased in
the coparcenary property been a.lotted to him
on a partition made immediately before his
death." As I said earlier, more or less this is
based on the analogy of the Indian Estate
Duty Act. We have provided there that
wherever a coparcener of a joint family of
that type dies, his share will be liable for
taxation. Of course, the concession is there.
But the problem was similar because if the
rule of survivorship was to continue, then
Government would not be able to tax the
interest of that person, because as soon as he
dies, it goes by survivorship to somebody
else. Naturally they had. to find out some
solution. Because the times have changed,
some solution has to be found. That was why
we did it. What is wrong in this so far as this
proviso is concerned? If there is a female heir
mentioned in class I, then this proviso lays
down that she shall be treated as if the
deceased had separated from the joint family
or the coparcener, which is jproper and to that
extent she will be entitled to a share. Why are
the exceptions added? Let us examine them as
if we are rightly trying to approach a question
from a particular angle and under certain
difficult circumstances which cannot be
avoided. Therefore,
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explanation (a) is given. "For the purpose of
the proviso to this section, the interest of the
deceased shall be deemed to include—(a) the
interest of every one of his undivided male
descendants in the coparcenary property."
The question is like this. A is the father. He
has got two sons, S and SI.

AN HoN. MEMBER: Only two sons? Why
not three sons?

SHrt H. V. PATASKAR: If I take an
example, some talk of three sons. Supposing
both the sons are undivided and there is a
daughter and A's interest is to be taken as if
he had separated himself from his brother.
What does it mean? For the purpose of
determining the share of this, the undivided
son's share is also included. Otherwise if A is
not there, what will be the result? A's share is
one-third according to the Mitakshara Law. In
the A's interest in the coparcenary is included
the interest of S and SI who are the sons, and
by birth, they have got the right. It is better
that this right is subjected to fluctuation. If
there are more births, it diminishes. If there
are deaths, it increases. Whatever it is, there
is a legal opinion created for the purpose of
the Mitakshara family. Otherwise this is not a
normal thing for the purpose which was
fulfilled by that opinion. I resort to this legal
fiction or opinion—whatever you may call
it—that the interests of A are created in the
family by birth.

Now, suppose if sub-ctlause (a) 4s not
there. S on account of his right by birth is
entitled to one-third, SI on account of right by
birth is entitled to another one-third. The
father is entitled to one-third. The result will
be that the daughter will get only one-third
share in the one-third interest in the
coparcenary of A, while the sons get one-
third each and one-third by right of birth.
They will again equally get one-ninth with
the daughter. Therefore, they will all get one-
third plus one-ninth each and the daughter
will get only one-
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[Shri H. V. Pataskar.] ninth which is her
share in the interest of A. Now you can go on
multiplying daughters and sons and different
results will follow. But the main thing to be
considered is that if sub-clause (a) is not there
what will the daughter get who will be the
female heir in class 1? A  share
disproportionate to the share of the son, and
why? Of course, when asked, everybody says,
"No, the daughter should get equa' share with
the son". But the next moment they say, "you
are flopping something by trying to take away
the birthright of S and SI, who had, by their
birth got one-third share in the property".
Therefore, so far as the question of
determination of the share of daughter is
concerned, to that extent sub-clause (a) does
not operate. I am not entirely trying to take
away the right by birth of all people, aa
proposed by some Members, but in such cases
when there is a female heir, naturally it does
mean that for toe purpose of determining her
share 1 say that that notion will stand
abrogated.

Hindu Succession

SHRIJ. S. BISHT: May I ask a question?

SHRI H. V. PATASKAR: You may do it at
the end. Therefore, as a matter of fact what
we are trying to do is that one notion is being
replaced by another notion. We do not
entirely take away the right by birth of the
son, but we say that for the purpose of
determining the share of the daughter it shall
include also the share of S and SI, who are
undivided. I am coming to the question of
divided later.

Then, I believe, it is not right trying to say
that we are going to view the daughter or to
treat the daughter equally with the son so far
as property is concerned, because we want to
stick to the idea that S, the son. had by birth
acquired something which is so sacrosanct
that we do not want to interfere with it even
for the purpose of giving an equal share to tne
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daughter. That is what it comes to. In that
connection I may point oat to those hon.
Members who have raised the question of
Constitution that people are prepared to see
that we abolish this right by birth altogether
and S and SI do not get anything hereafter. In
this there is nothing unconstitutional. But for
the purpose of giving share to the daughter, 1
say that this notion will not apply. I fail to
understand how that part of it alone that tries
only to modify this right for certain purposes
is going to be attacked on the ground of being
unconstitutional? Therefore, my own view is
that if we want to be fair to the daughter, it is
necessary that we keep sub-clause.Xa) as it is,
and we should not worry”n any manner some
part of the notion about joint family and its
incidence is indirectly altered in this case.

Then, Sir, we come to sub-clause (b). It was
suggested that it may be that out of the same
illustration, one son of A, who has got two
soni= and a daughter, gets himself separated.
Now what happens? If the property is worth
about Rs. 3,000, S, when he separates, takes
away his share which is about Rs. 1,000. Then
remain only the son and the daughter. What
sub-clause (b) meant was that for the purpose of
determining the share of the daughter, it should
be taken as if the whole thing included a share
of S. I can understand that in certain cases,
because S had got the right to separate, and we
are not prepared to go to the length of
abolishing the joint family, it would create
complications and hence the right of partition
should be taken away. I know some Hen.
Members have given an amendment to that
effect. But, I think, all these matters should
better be considered, so far as succession is
concerned, in another Bill, when it comes—I do
not know when it will come. But the result of
keeping sub-clause (b) will be that in certain
cases the undivided son will be at a disadvant-
~ age as compared with the divided son.
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And to avoid that I  suggested that we may
omit (b) from this clause.

Hindu Succession

Then, Sir, I am told that if we pass this law
after accepting the deletion of sub-clause (b)
the other son will as well partition from his
father and all the sons wi 1 get themselves
divided. What will be the plight of the
daughter? The father may as we 11 will it
away. I know wherever you pass a law, which
some section of society wants to avoid, there
are innumerable ways of doing it. Is there any
law which cannot be avoided? Take the
Income Tax Act. How many lawyers are
attacking it? How many partnerships abuse it?
What is happening after the passing of the
Estate Duty Act? Is that any reason that we
should not pass a law like that—neither the
Income Tax Act nor the Estate Duty Act? But
there is a principle involved in it also. T xe
law gives a sort of a general trend which
should be followed by the society. If there are
people who could avoid it, then, at any rate |
do not think we can find any law which can
never be avoided. The oriy thing is that so far
as we are concerned we should do something
which is fair, just and proper and which
should serve as a guide to the society. If you
really feel that the ordinary conscience of the
people should tell them to treat their daughter
and son as equals, I do not apprehend that in
future fathers will go on willing and sons will
g0 on separating just for the sake of depriving
their daughters or sisters of th ;ir rightful
share. I know why the question agitates our
4minds. We have been accustomed to look
upon this as if daughter is one who has
nothing to do with the father's family, as if she
is dead in the family in wh ch she was born. I
do not accept that that will continue to be the
state of affairs and the sentiments for all times
to come hereafter. We are changing, we have
made certain provisions in the Constitution,
the social conditions are forcing certain conli-
tions upon us. So far as the natural feelings of
a father towards his ison
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or daughter are concerned, I am sure, the
longstanding sentiments will vanish. It might
take some time but at the same time I do not
accept that the father of any Indian society, —
to whichever class they may belong —will be
such as to combine with their sons so that
their daughters do not get the least. I am not
afraid. I cannot believe that everybody will do
that. That is an unfortunate society which
clamours for justice but by its own actions
wants to be unjust. What can we do if that is
the state of affairs. There is a Mara-thi saying
which says if the mother wants to beat her
child who can prevent her. So if the father and
brothers themselves want to combine against
the daughter, what law or State can prevent
such a thing from happening? But I have faith
in human nature and natural sentiments which
may, for the time being, be obliterated by
certain other things but which have now
become a thing of the past. I would therefore
appeal to the Members that they need not
consider all those things, and so far as this Bi
1 is concerned, as I said, I agree that sub-
clause (b) is probably going too far, and
therefore it can be deleted. But so far as sub-
clause (a) is concerned, I have just explained
to the hon. Members what the consequences
are going to be, and it is for them to consider
the matter a little coolly and dispassionately,
and I would appeal to them not to be swayed
by present consideration: and present
prejudices. If it is trut that we are all of us
wedded to thi progress of society, let us not be
afraid of what some people might
misunderstand or mind it. I also know that
there are very strong feelings on the subject,
and I do not know what the result will be, but
if they choose to throw it out, well, we cannot
help it. But I am sure that my appeal to them
will not be lost in vain.

MR. DEPUTY CHAIRMAN: St you are
accepting amendment No <*> only?
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SHRIH. V. PATASKAR: Yes.

MR. DEPUTY-CHAIRMAN: And lines 5
and 6 will remain and the word "and" will
have to go?

SHrI J. S. BISHT: I would like to know,
Sir, how the hon. Minister would reconcile
this conflict of law in this very clause. He has
himself, in the proviso, defined the interest of
the deceased. He says that the interest of the
deceased is the property allotted to him on a
partition made immediately before his death.
But in the Explanation he says that that is not
the interest of the deceased but the interest of
all undivided sons. How will this conflict be
reconciled?

SHRI H. V. PATASKAR: The interest of
the deceased is there, and the Explanation
amplifies it by saying that the interest of the
deceased shall be included.

SHRI J. S. BISHT: But it is said here that
the interest of the deceased is the property
allotted to him on a partition.

Dr. P. V. KANE I think my amendment
should be put to vote first—Amendment No.
19—and if it is negatived, then others can be
taken up.

MRr. DEPUTY CHAIRMAN: Yes, I will
put Dr. Kane's amendment first. The question
is:

19. "That at pages 4-5, for the existing
clause 6, the fo lowing be substituted,
namely: —

'6. Abolition of Mitakshara system.—
The Mitakshara joint family system is
hereby abolished and on the date of the
commencement of this Act all persons
who are members of a coparcenary in a
Mitakshara joint family shall become
tenants-in-common.' "

The motion was negatived.

MR. DEPUTY CHAIRMAN: Now we will
take up amendment No. 94.

The question is:

94. "That at pages 4-5, lines 33 to 36 and
1 to 6, respectively, be deleted."

(The Division Bell ioas rung)

SHRI H. N. KUNZRU: This includes two
parts for the deletion of the entire
explanation.

MR. DEPUTY CHAIRMAN: No. 95 is for
the deletion of (b) only, No. 94 is for the
omission of the entire explanation.

SHRI JASPAT ROY KAPOOR: I hope that
the defeat of this amendment will not mean
that we mean to retain both these parts.

Mr. DEPUTY CHAIRMAN: If this
amendment is not accepted by the House, I
will put No. 95.

SHRIMATI LILAVATI MUNSHI: i want to
know this: Both (a) and (b) are included in
this amendment. If the proposition is
defeated, then (b) also is defeated. So, how
can it be put to the vote again? Both should
be put separately; otherwise, (b) also is
defeated, and you cannot put No. 95 to the
vote.

MR. DEPUTY CHAIRMAN: What is the
legal opinion?

SHrr H. V. PATASKAR: The question is
about amendments Nos. 94 and 95. No. 94 says
that both (a) I and (b) should be deleted. If it is
accepted, it is accepted. If it is defeated, then
No. 95 can be put.

SHRI N. D. M. PRASADARAO: If it is

defeated, and if the whole explanation goes,
then there is my amendment.

MR. DEPUTY CHAIRMAN: If it is
defeated, the original  clause remains,
and then I will put No. 95! which is

acceptable to the Minister.
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SHRI S. N. MAZUMDAR: There is another
amendment in the name of Mr. Prasadarao.

Hindu Succession

SHRI N. D. M. PRASADARAO: The
amendment No. is 22, which is for
substituting this by another clause.

MRr. DEPUTY CHAIRMAN: That is
substitution. Let us put the omission first and
then the substituticn.

SHRIH. V. PATASKAR: s there
any amendment which deals only with
(b)?

DiwaN CHAMAN LALL (Punjab): May 1
draw your attention to his fact? If this
particular amendment No. 94 Is carried by the
House, that. fs to say for dropping both (a)
md (b) of the explanation, then you Will not
be able to put to the House No. 95 which
deals with (b) alone.

MRr. DEPUTY CHAIRMAN: If it is
defeated, then the entire clsjuse remains.

DiwaN CHAMAN LALL: Qaite right. If it
is defeated, you are then within your right to
put 'No. 95, but suppose it is carried, while
the House wants No. 95 fo be accepted, i.e.
(b) alone to be dropped and not (a).

MR. DEPUTY CHAIRMAN: If the House
wants 95, then it will auto-matical'y defeat
No. %4.

DiwaN CHAMAN LALL: May 1 draw
your attention to this: You are really
concerned with the opinion of the House in
regard to both these matters (a) and (b). It is
unfortunate that it has come to you in this
particular manner, in this ad hoc manner. I
suggest that you may be pleased to put this
amendment in two parts (a) and (b). That will
give a better indication of what the House
really wants and what it does not want.

NOV.
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SHRI H. V. PATASKAR: In view of this
controversy, No. 95 may be put to the vote
first and disposed of.

SHRI J. S. BISHT: You have already put
No. 94 to the vote and Division has been
called.

MR. DEPUTY CHAIRMAN: I have not
yet called the Division. The present position
is this: Mr. Bisht's amendment is for the
deletion of both sub-clauses, i.e. the entire
explanation. Now, the hon. Minister is pre-
pared to accept the omission of the latter part
and that is covered only by No. 95. There is
no separate amendment for the deletion of
subclause (a) only. So, if the House agrees—
it is only with the concurrence of the House
that I can do it; I have no powers to do it—I
will put the two clauses separately. That is to
say, for the deletion of sub-clause (a) first,
and then put No. 95. Do I have the
permission of the House?

HoN. MEMBERS: Yes.

SHri  KISHEN  CHAND: If the
House wants No. 94 to be put to the

MR. DEPUTY CHAIRMAN: No. no. I will
explain the position again. No. 94 is for the
deletion of both the sub-clauses (a) and (b). If
this is accepted, I do not know if I can put
No. 95. There may be legal objection, but if
the House permits me, I can split up No. 94
and put the deletion of the two clauses
separately.

SHRI JASPAT ROY KAPOOR: This is a
matter in which the Chair should exercise its
discretion for obtaining the views of the
House in a proper manner. It is not for us to
suggest what method the Chair should adopt.

MR. DEPUTY CHAIRMAN: That is why I
am obtaining the permission of the House, for
only with the permission of the House I can
split it and put it to the vote.

HoN. MEMBERS: Yes, Sir.
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MRr. DEPUTY CHAIRMAN:

whole of No. 94 is not before the House.

The question is:

"That at page -4, lines 35 and 36 bdg
de.eted."

That is, the explanation (a) "the interest of
every one of his undivided male descendants
in the coparcenary property, and".

SHRI KISHEN CHAND: That is only part
of 94.

MR. DEPUTY CHAIRMAN: I am putting
the first part only to the House with the
permission of the House.

PANDIT S. S. N. TANKHA: Why not please
take the latter part first?

MR. DEPUTY CHAIRMAN: All right.

SHRIMATI LILAVATI MUNSHI: Why not
put No. 95 first?

MR. DEPUTY CHAIRMAN: I will put
amendment No. 95 first.

The question is:

95.
deleted."

"That at page 5, lines 1 to 4 bg

The motion was adopted.

MH. DEPUTY CHAIRMAN: Do you press
your amendment Mr. Bisht?

SHRIJ. S. BISHT: Yes.

MRr. DEPUTY CHAIRMAN: The House
has accepted for the deletion of (b). What
remains is on.y part
(a) and th, last two lines.

SHRT H. N. KUNZRU: I am speaking with
reference to amendment that has been
accepted viz., to part
(b) of the explanation.
ment of Mrs. Munshi only asks for
the deletion of lines 1 to 4 on page
5 and lines 5 and 6 will remain and
they will make no sense.

The amend
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MRr. DEPUTY CHAIRMAN: If (a)
remains, lines 5 and 6 on page 5 wLl also
remain. I hope it is clear Dr. Kunzru?

SHRIH. N. KUNZRU: They are
not needed because a share will be demanded
in accordance with clause 8. They are
totally unnecessary.

(Interruptions.)

MRr. DEPUTY CHAIRMAN: I will now
put Amendment No. 94.

The question is:

94. "That lines 33, 34, 35 and 36 on
page 4 be deleted."

PANDIT S. S. N. TANKHA: Please read the
amendment.

DR. RAGHUBIR SINH (Madhya Bharat)
:%oout lines 5 and 6 on page 5?

MRr. DEPUTY CHAIRMAN: I will read
the amendment.

"Explanation.—For the purpose of the
proviso to this section, the interest of the
deceased shall be deemed to include—

(a) the interest of every one of his
undivided male descendants in the
coparcenary property, and the female
relative shall be entitled to have her

share in the coparcenary property
computed and allotted to  her
accordingly."
The House divided:

AYES-32

Bisht, Shri J. S.

Chauhan, Shri Nawab Singh
Dangre, Shri R. V.
Deshmukh, Shri R. M.
Doogar, Shri R. S.

Dube, Shri Bodh Ram
Dube, Dr. R. P.

Gupte, Shri B. M.

Jain, Shri Shriyans Prasad
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Kane, Dr. P. V.

Khan, Shri Pir Mohammed
Kishen Chand, Shri

Leuva, Shri P. T.

Mahtha, Shri S. N.

Maya Devi Chettry, Shrimati.
Mookerjee, Dr. Radha Kumud
Mujumdar, Shri M. R.
Mukerjee, ShriB. K.

Parikh, Shri C. P.

Pawar, ShriD. Y.
Raghavendrarao, Shri
Raghubir Sinh, Dr.

Reddy, Shri M. Govinda
Sarwate, Shri V. S.

Shah, Shri B. M.

Sharma, Shri B. B.

Shetty, Shri Basappa

Singh, Shri Nagangom Tompok
Sinha, ShriR. B.

Sinha, Shri R. P. N.

Tankha, Pandit S. S.N.
Varma, Shri C. L.

NOES 40

Ahmed, Shri Gulsher

Barlingay, Dr. W. S.

Bedavati Buragohain, Shrimati
Bhargava, Shrimati Sharda
Chandravati Lakhanpal, Shrimati
Dhage, Shri V. K.

Diwan Chaman Lall

Dutta, Shri Trilochan

Dwivedy, Shri S. N.

Ghose, Shri B. C.

Gour, Dr. R. B.

Kalelkar, Kakasaheb

Kapoor, Shri Jaspat Roy
Karayalar, ShriS. C.
Karumbaya, Shri K. C.

Kaushal, Shri J. N.

Kunzru, Shri H. N.

Lakshmi Menon, Shrimati
Malviya, Shri Ratan'al Kishorilal
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Mathur, Shri H. C. Mazumdar, Shri S. N.
Menon, Shri K. Madhava Naidu, Shri P. S.
Rajagopal Narasimham, Shri K. L.
Narayan, Shri D. Parmanand, Dr.
Shrimati Seeta Parvathi Krishnan, Shrimati
Prasadarao, Shri N. D. M. Pushpalata Das,
Shrimati
Rajagopalan, Shri G.
Saksena, Shri H. P.
Savitry Devi Nigam, Shrimati
Singh, Sardar Budh
Singh, Babu Gopinath
Singh, Shri Nihal
Sinha, Shri Rajendra Pratap
Sumat Prasad, Shri
Thanhlira, ShriR.
Vaidya, Shri Kanhaiyalal D.
Vijaivargiya, Shri Gopikrishna

The motion was negatived.

MR. DEPUTY CHAIRMAN: Explanation
(a) with lines 5 and 6 on page 5, with the
omission of one 'and' remains.

Do you press your amendment Mr.
Tankha—No. 14?

PaNDIT S. S. N. TANKHA: I beg to
withdraw amendment No. 14.

'Amendment No. 14, was by leave
withdrawn.

f Amendments Nos. 15. 16. 17, 20 and 21
were, by leave, withdrawn.

4PMm.
MR. DEPUTY CHAIRMAN: The question
is:
22. "That at pages 4-5, for lines 27 to 36

and 1 to 6, respective y, the following be
substituted, namely: —

*For text of amendment vide cols. 659-661
of Debate dated the 25th November, 1955.

tFor text of amendments, vide cols. 661-
662 and 666-669 of Debate dated the 25th
November, 1955.



835 Hindu Succession

[Mr. Deputy Chairman.]

"Provided that, if the deceased had left
surviving a female relative who is an heir
specified in Class I of the Schedule, such
female relative shall be enticed to
succeed to the interest of the deceased to
the same extent as other undivided male
heirs specified in the said class I of the
Schedule, and for this purpose, the
interest of the deceased shall be treated
as his separate property, from the
succession of which the son or sons and
his or their heirs, who have already
partitioned before the death of the
property-holder, shall be excluded."

The motion was negatived.

MR. DEPUTY CHAIRMAN: Amendment
No. 24 of Pandit Tankha is barred. Also his
amendment No. 26.

* Amendment No. 65 was, by leave,
withdrawn.

MR. DEPUTY CHAIRMAN: The question
is:

66. "That at pages 4-5, for the existing
clause 6, the following be substituted,
namely: —

'6.  Devolution of interest in
coparcenary property.— (1) when a
male Hindu dies after the
commencement of this Act, having at the
time of his death an interest in a
Mitakshara coparcenary property, his
interest in the property shall devolve by
survivorship  upon  the  surviving
members of the coparcenary and not in
accordance with this Act:

Provided that, if the-deceased had left
him surviving a female relative who is
an heir specified in class I of the
Schedule, such female relative shall be
entitled to succeed to the inte-rest of the
deceased (which for the purposes

*For text of amendment vide col. 663 of
Debate dated the 25th November, 1955.
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of this section shall include the interest
of his male descendants, if any, in the
coparcenary) to the same extent as she
would have done if the interest of the
deceased had been his separate property.

(2) After the commencement ol this
Act, no member of a Hindu Mitakshara
coparcenary shall have the right to claim
partition of the coparcenary property
during the iife time of his father.""

The motion was negatived.

¢+Amendment No.
withdrawn.

67 was, by leavg,

*Amendment No.
withdrawn.

93 was, by leave,

MR. DEPUTY CHAIRMAN: Amendments
Nos. 94 and 95, have already been disposed
of.

*Amendment No.
withdrawn.

126 was, by leave,

MR. DEPUTY CHAIRMAN: Now, I put
clause 6 as amended, to vote. The question is:

SHRIN. D. M. PRASADARAO: But
Sir, the Law Minister said that he would see
how clause (a) stands and bring in a proviso.

MR. DEPUTY CHAIRMAN: Yes, he
will see if it is necessary, and..................

SHR; H. V. PATASKAR: But I will take a
little time to see the new form in which it will
be and if it is necessary, I will make a
proviso.

SfIRi H. N. KUNZRU: Then there should
be no further discussion on it. I do not think
the clause should be passed now. When the
hon. Minister brings in the amendment, the
House can pass the clause.

*For text of amendments vide cols. 664-665
of Debate dated the 25th November 1955.
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MRr. DEPUTY CHAIRMAN: If it is
jonsequential, it could be brought later; we
have done it on previous occasions. So we
shall pass the clause for the present. The
change may only be consequential.

So, I put the question. The question is:

"That clause 6, as
stand part of the Bill."

amended,

The motion was adopted.

Clause 6, as amended, was added to the
Bill.

MR. DEPUTY CHAIRMAN: And so all
the amendments suggesting new clauses 6A,
6B, 6C and 6D are now barred.

Clause 7.—Devolution of interest in
the property of a tarwad, tava/M
etc.

MR. DEPUTY CHAIRMAN: Mr. Hegde is
not present and so his amendment No. 28 is
not moved.

SHRI K. MADHAVA MENON (Madras):
Sir, I would like to move only amendment
No. 97 and not Nos. 98 and 99. I move:

97. "That at page 5, after line 14, the
following be inserted, namely: —

*(1A) For the purposes of subsection
(1), the interest of a Hindu in the
property of a tarwad, tavazhi, kutumba.
kavaru or illom shall be deemed to be
the share in the property that would have
fallen to him or her if a partition of the
property per capita had taken pace
immediately before his or her death
among all the members of the tarioad,
tavazhi, kutumba, kavaru or illom; as the
case may be, then living whether he or
she was entitled to claim such partition
or not under the marumak-kattayam
aliyasantana or nam-
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budri law,
applicable to him or her;

as the case may be,

"o

And with your permission I add the fo
lowing also:

"and such share shall be deemed to have
been allotted to him or bar absolutely."

Sir, this is a matter which probably would
be comparatively new to most hon. Members.
Originally marumak-kattayam aliyasantana,
nambudri law and various other laws were
exempted from this clause of the original Bill
that was introduced in this House. In the
Select Committee, however, the hon.
Members from Malabar agreed that they may
also be brought into line in this Hindu law
and so the exemption was taken away and
clause 7 in its present form has been put in
the Bill.

When we originally framed clause 7,
certain contingencies were not thought of by
us. In the aliyasantana law, a male has got
only a life estate and partition is per stirpes
and not per capita. Under the marumakkat-
tayam law, if a mother is living the children
cannot claim any partition; they have no
share. So if a son dies when the mother is
a'ive, the son's son will not get any share, as
the provision stands. So. 4:0 avoid that
anomaly I have moved this amendment.

I have had discussions with the hon.
Minister in charge of the Bill and I think he is
prepared to accept this amendment, so that
whatever may be the law, whether they are
entitled to get a share or not it will be
presumed that the partition is par capita and
the succession will be according to the
provisions of this measure. That, Sir, is the
idea behind this amendment.

SHRI H. V PATASKAR: 1 accept
amendment No. 97 with the addition of that
sentence, "and such share shall be deemed to
have been allotted to him or her absolutely".
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DEPUTY CHAIRMAN: The SHRI H. V. PATASKAR: Clause 8 should
question is: be taken up after the Schedule has been

97. "That at page 5, after line 14, the
following be inserted, namely:-

"(1A) For the purposes of subsection
(1), the interest of a Hindu in the property
of a tar-wad, tavazhi, kutumba, kavaru or
Mom shall be cteemed to be the share in
the property that would have fallen to
him or her if a partition of the property
per capita had taken place immediately
before his or her death among all the
members of the tarwad, tavazhi,
kutumba, kavaru or Mom, as the case
may be, then living, whether he or she
was entitled to claim such partition or
not, under the marumak-kattayam,
aliyasantana or nam-budri law, as the
case may be, applicable to him or her and
such share shall be deemed to have been
allotted to him or to her absolutely".

The motion was adopted.

MR. DEPUTY CHAIRMAN: The question
is:

"That clause 7, as amended, stand part
of the Bill."

The motion was adopted.

Clause 7, as amended, was added to the
Bill.

Clause 8—General rules of succession in the
case of males

SHRI H. V. PATASKAR: Sir, may I make
a submission? Clause 8 refers to the
Schedule. I think it would be better if w, took
up the Schedule now and then clause 8.
Clause 8 refers to the order in the Schedule.

MR. DEPUTY CHAIRMAN: You want to
take it now or do you want to postpone it?

disposed of.

MR. DEPUTY CHAIRMAN: Then we
shall hold over clause 8.

SHRI KISHEN CHAND: There is clause 10
which is dependent on clause 8. That also will
have to be held over.

MR. DEPUTY CHAIRMAN: How does it
affect? Even if we pass clause 8 now, the
Schedule will siand as accepted by the House.

SHRI H. V. PATASKAR: I think that as
clause 8 refers extensively to the Schedule, it
would be better it we were to take up the
Schedule first.

MRr. DEPUTY CHAIRMAN- It would
mean, the Schedule as accepted by the House.

SHrR1 J. S. BISHT: The Schedule is
proposed to be amended. Many of the
simultaneous heirs are proposed to  be
dropped and brought down.

MR. DEPUTY CHAIRMAN: The word
"Schedule" is only descriptive. What the
actual Schedule will be will come at the end.

SHRI J. S. BISHT: There is reference to
class I. We will have to see who comes under
Class I and who comes in Class II.

SHRI KISHEN CHAND: The best thing is
to take up the Schedule first and then clause
8.

SHRIP. T. LEUVA: Then all the others will
have to be held over. Clause 10 will have to
be held over.

DR. P. V. KANE: The Schedule refers to
clauses 8, 9 and also 10. We must decide now
as to who will be in Class I and who will be
in Class II.

MR. DEPUTY CHAIRMAN: We shall take
up the Schedule at once.
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Before we do so, Mr. Kapoor will present
the report of the Committee on Petitions.

REPORT OF THE COMMITTEE
ONPETITIONS RELATING TO
THEHINDU SUCCESSION BILL, 1954

SHrT JASPAT ROY KAPOOR (Uttar
Pradesh): Sir, I beg to present the Report of
the Committee on Petitions, dated the 28th
November 1955, in respect of such petitions
as were remitted to it, relating to the Hindu
Succession Bill. These D-eti-tions are in
Telugu and we have, therefore, directed that
their English translation be circulated in
extenso.

THE HINDU SUCCESSION BILL,
1954—continued.

The Schedule

MR. DEPUTY CHAIRMAN: There are
several amendments.

DRr. P. V. KANE: Sir, I beg to move: —

49. "That at page 12, line 5, the word
"mother" be deleted."

(Amendment No. 49 also stood in the
names of Shri J. S. Bisht and Pandit S. S. N.
Tankha.)

51."That at page 12,—

(i) in lines 6-7, the word son of a
predeceased daughter; daughter of a
predeceased daughter'; and

(i) in lines 8-9, the words 'daughter
of a predeceased son of a predeceased
son' be deleted."

54. "That at page 12, for lines 12 to 14,
the following be substituted, namely: —

'I. Son of a predeceased daughter;
daughter of a prede-eased son; daughter
of a predeceased daughter.
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II. Mother and father. III.

Brother and sister.

IV. Son's

daughter's son; son's
daughter's daughter."
PANDIT S. S. N. TANKHA: Sir, 1 beg to

move:

50. "That at page 12, line 5, after the
word 'widow;', the word 'fa'her, be
inserted."

56. "That at page 12, line 14, the
words and figures '(3) brother, (4)
sister’ be deleted."

58. "That at page 12, after line 16,
the following be inserted, namely: —

'IITA. Brother; sister'."

SHRI KISHEN CHAND: I beg to move:

52. "That at page 12, lines 5 to 10, the
following be substituted, namely: —

'Son; unmarried daughter;
widow of a predeceased son; son or
unmarried daughter of a predeceased
son; widow; son or unmarried daughter
of a predeceased son of a predeceased
son'."

55. "That at page 12, for lines 13-14, the
following be substituted, namely: —

'I1. Brother'."

57. "That at page 12, lines 15 and
16 be deleted."

59. "That at page 12 —

(1) in line 17, the brackets, figure and
words '(2) sister's son' be deleted; and

(i) in line 18, the brackets, figure and
words '(4) sister's daughter' be deleted."

SHrRI J. S.BISHT:

Sir, I beg to move:



