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[Shri H. V. Pataskar.] Houses  on the  Bill  to  

amend  and codify the law relating to 
intestate succession   among     Hindus  be  
instructed  to report on or before  the 9th 
September,  1955." 
MR. DEPUTY CHAIRMAN: The question 

is: 
"That this House concurs in the 

recommendation of the Lok Sabha that the 
Joint Committee of the Houses on the Bill 
to amend and codify the law relating to 
intestate succession among Hindus be ins-
tructed to report on or before the 9th 
September, 1955." 

The motion was  adopted. 
SHRI H. V. PATASKAR: Sir. I have to 

make another motion with respect to this Bill, 
and that is this. Sir, I beg to move: 

"That Dr. W. S. Barlingay be appointed 
to the Joint Committee of the Houses on the 
Bill to amend and codify the law relating to 
intestate succession among Hindus vice 
Shri Onkar Nath who has resigned his seat 
in the Rajya Sabha." 
MR. DEPUTY CHAIRMAN: The question 

is: 
"That Dr. W. S. Barlingay be appointed 

to the Joint Committee of the Houses on the 
Bill to amend and codify the law relating to 
intestate succession among Hindus vice 
Shri Onkar Nath who has resigned his seat 
in the Rajya Sabha." 
The motion was adopted. 

THE  CODE OF CIVIL PROCEDURE 
(AMENDMENT)   BILL,  1955 

THE MINISTER IN THE MINISTRY OP 
LAW (SHRI H. V. PATASKAR): Sir, I beg to 
move: 

"That this House concurs in the 
recommendation of the Lok Sabha that the 
Rajya Sabha do join in the Joint Committee 
of the Houses on the Bill further to amend 
the Code of 
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Civil Procedure,   1908,  and  resolves that the 

following Members of the Rajya Sabha be 
nominated to serve on the said Joint 
Committee: — 

1. Shri  K.   P.   Madhavan   Nai.V 
2. Shri Ram    Chandra    Gupta 
3. Shri Braja    Kishore    Prasad 

Sinha 
4. Shri  Bhalchandra     Mahesh- 

war Gupte 
5. Shri Jagan     Nath     Kaushal 
6. Shri      P.      S.        Rajagopal 

Naidu 
7. Shri Ratanlal Kishorilal Mal- 

viya 
8. Shri Lavji Lakhamshi 
9. Shri S. Channa Reddy 10. Shri 

Akhtar Husain 
 

11. Shri Rajpat Singh     Doogar 
12. Shri    Satyapriya    Banerjee 
13. Janab M. Muhammad Ismail 

Saheb 
14. Shri   Radhakrishna   Biswas- 

roy 
15. Shri Narsingrao Balbhimrao 

Deshmukh." 
Sir, this is a Bill to amend the Code of Civil 

Procedure, i.e., a Bill to amend the law 
relating to the procedure of the courts of civil 
judicature in our country. There are in all 
eighteen clauses in the Bill, and they cover 
about twenty-four changes proposed  in the  
Code.    They are  of 
various   types   and    I     shall    briefly 
explain them. 

Section 133 of the Code authorises a State 
Government by notification in the Gazette, to 
exempt from personal appearance in court any 
person whose rank, in the opinion of such 
Government, entitles him to the privilege of 
exemption. The Rajasthan High Court in the 
case of Sher Singh V. Ghansiram, in 1954 has 
held his provision ultra vires on the ground 
that it offends against article 14 of the 
Constitution. The amendment proposed in 
clause 14 of the Bill seeks to amend the 
section so as to make it, beyond doubt, 
constitutionally valid. 



 

Code 0/ Civil Procedure 
Article 133 of the 

Constitution gives 
power to the Supreme Court to hear 
appeals from any judgment, decree 
or final order of a Hi^'h Court, if the 
High Court certifies as laid down in 
section 109. Section 10y of the Civil 
Procedure Code, while providing for 
such appeals, only refers to appeals 
from decrees or orders, and 
not to judgments, decrees or 
final orders.        That is        the 
Blight difference between the two provisions. 
Clause 12 of the Bill is intended to bring 
section 1(M of the Code in line with article 
133 of the Constitution. 

Section 39 of the Civil Procedure Code 
relates to transfer of decrees of one court for 
execution to another court. Courts in former 
Indian States were foreign courts before the 
commencement of the Constitution on the 26th 
January 1950, and the decrees passed by those 
courts could not be transferred as a rule for 
execution to courts in the then British India 
nor could the decrees passed by courts in the 
then British India could as a rule be transferred 
for execution to courts in the former Indian 
States. After the commencement of the 
Constitution and the merger of the States, this 
distinction is gone and all the courts in India 
are Indian courts. In the conditions as they 
prevailed before the 26th January 1950, if a 
person, say, in a court in the State of Hydera-
bad filed a suit against a person, in, say, the 
State of Bombay, the person in the State of 
Bombay might choose not to appear in the 
court in the Hyderabad State, for any decree 
passed against him in his absence was not 
capable of being transferred to any court in the 
Bombay State for execution, because it was a 
foreign court and he had not submitted to the 
jurisdiction of that court. The person who 
obtained such a decree against him would 
have been required to file a suit on a foreign 
judgment in the State of Bombay and obtain a 
decree and t.ien ask for execution of the same. 
That would have given the person in the State 
of Bombay an opportunity to put forth his  
defence. 
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Similar would have been the case with a 
person who obtained an ex parte decree in a 
court in the State of Bombay against a person 
in the State of Hyderabad. It is inequitable 
under t.ie circumstances that as a result of the 
merger of the States and the coming into force 
of our Constitution, such ex parte decrees 
should be allowed to be executed in territories 
where they could not have been executed 
before the 26th January 1950. It is only for 
this purpose that clause 5 seeks to add another 
subsection to section 39 of the present Code 
of Civil Procedure. These are the provisions 
which have been necessitated by the change in 
our Constitution or on account of certain 
changes in the administration of the country 
as a result of that Constitution. 

Clauses 2 and 3 are very simple. Clause 2 
wants to limit the rate of interest which a 
court can award on the decretal amount to 6 
per cent, per annum and clause 3 takes away 
the power of the courts to award interest on 
costs. I think this is consistent with our 
present ideas of social justice and the changed 
economic   conditions. 

Then under section 60 of the Code, the 
future salary of a debtor is exempt from 
attachment to the extent of the first one 
hundred rupees and one-half of the remainder. 
This is intended to enable him to maintain 
himself and his dependents. But if his wife or 
other dependent has obtained a decree for 
maintenance itself against him, there is no 
justification for any such liberal exemption, 
because it has been noticed that in many cases 
maintenance decrees themselves could not be 
executed because of this large exemption for 
which there is no necessity. This exemption 
was more or less only to enable him to 
maintain himself and his dependents. In such 
cases, this liberal exemption causes hardship 
to those for whom this provision was made. 
Clause 7 seeks to remove this anomaly. 
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. 
Section 35A of the Civil Procedure Code was 

introduced in the present j Code by Act IX of 
1922 to enable the | court to award 
compensatory costs in i respect of false or 
vexatious claims or defence but only in cases 
where the objection had been taken at the 
earliest opportunity. It has been found by 
experience that this serves as a check on the 
court, even though the court is inclined to grant 
compensation because the claim was false or 
vexatious. Experience has shown that to achieve 
the object underlying this provision, viz., to pre-
vent false and vexatious litigation, the powers of 
the court in these matters should be so enlarged 
as to enable the court to award such costs 
whether objection had been raised by the party 
at the earliest opportunity or not and also in 
cases where the court regards it as just to do so. 
It has also been found necessary that such a 
provision should apply not only to suits but also 
to execution proceedings, because in execution 
proceedings also there may be false or vexatious 
claims or defence. Clause 4 of the Bill therefore 
seeks to amend section 35A to that extent. 

Sections 68 to 72 provide that under certain 
circumstances execution of decrees by sale of 
immovable property may be transferred to the 
Collector, and there are connected provisions 
in the Third Schedule of the Code also. This 
might have served some useful purpose in 
case of decrees by money-lenders against 
ignorant and needy agricultural debtors in the 
past, in spite of the fact that su transfers to 
Collectors led to inordinate delays in the 
execution of decrees. But this was not a 
solution of the problem of agricultural indebt-
edness. The problem is already being solved 
in a positive manner—and must be solved in 
that manner—and on a definite basis by 
different States. Social and economic condi-
tions have so changed that it is no longer 
necessary to continue these provisions even 
for this limited purpose.    At this stage I may 
point out 
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   that this practice of transferring decrees for 
execution to the Collector in respect of 
immovable property is not prevalent in all the 
States but only in some States—some major 
States, like Bombay, U.P., Punjab etc. The 
Collectors were not so overworked with other 
duties before as they are now, and they can 
hardly find time to attend to this work. If we 
look to what the Collectors have to do in the 
present day, we will find that they have 
become more or less, Social Welfare Officers 
rather than Collectors of revenue. Under the 
circumstances, it is desirable that this work of 
execution should now be restored to the courts 
themselves. I feel confident that the courts will 
carry out this work which is primarily theirs 
promptly, justly and with due consciousness of 
their added responsibilities as judges in the 
new setup of things. It is, therefore, proposed 
by clauses 8 and 17 of the Bill that sections 68 
to 72 of the Code and the Third Schedule 
should be altogether omitted from the Code of 
Civil Procedure. 

Order XXXVII of the Code lays down a 
summary procedure for trial of suits on 
negotiable instruments in the High Courts of 
Bombay, Calcutta and Madras. These were at 
one time the main centres of commercial 
activity. As we know, at one time the courts 
established in the towns of Bombay, Calcutta 
and Madras were governed by what we know 
as procedure on the Original Side and it was a 
very complicated one. Special provision was 
made subsequently that so far as trial of suits 
on negotiable instruments was concerned there 
was to be summary procedure which was 
prescribed. This is so because it has been the 
common experience that in the case of suits on 
negotiable instruments in places like Bombay, 
Calcutta or some other commercial place—
suppose a suit is decreed after a good deal of 
time—by the time the suit is decreed, the firm 
which obtained the decree might have become 
insolvent; because in commercial matters 
things happen far more quickly than in the 
case of rural areas where 
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matters are more stable. So the idea now is 
that this summary procedure may be made 
applicable to other places of commercial 
importance also. For instance, in the State of 
Bombay, Ahmedabad city, as you know, has a 
lot of commercial activity as Bombay city and 
there is no reason why the same procedure 
should not be followed in such a place as 
Ahmedabad. It was, therefore, proposed to 
adopt the same procedure in other places also 
and special judges specifically mentioned in 
the Order would exercise these powers in 
particular places. That is the object of clause 
16 (8) of the Bill. 

Section 92 relates to public charities. It is 
now proposed to amend it by clause 10 so as 
to make it clear that in the same proceedings, 
the court can direct restoration of the trust 
property to the new trustee from the former 
trustee who has been ordered to be removed. 
The difficulty was that in the case of a trustee 
who has been removed from trusteeship and 
certain other person, appointed as trustee, 
there was no power given to the court to order 
in the same proceedings that the property 
should be handed over to the new trustee. It 
leads, therefore, to another suit being filed and 
that means so much more time and litigation. 
And this, practically, defeated the purpose for 
which the provision was made. Therefore, it is 
now proposed that the same proceedings will 
remove one trustee from trusteeship and hand 
over possession of the trust property to the 
new trustee. 

Section 47 of the Code is an important 
section intended to prevent multiplicity of 
proceedings and consequent delay in 
settlement of disputes. It has, however, been 
found to be the subject matter of widely 
different interpretations by different High 
Courts regarding the question whether a 
purchaser at a sale in execution is a party to 
the suit and if so under what circumstances, 
and what is the position of the decree-holder 
when he is himself the purchaser at the   
auction-sale   with   the 

 
permission of the court. All these doubts are 
proposed to be set at rest by the amendment to 
this section proposed in clause 6 of the Bill. It 
is also made further clear that the principles of 
res judicata provided in the case of suits under 
section 11 of the Code will apply to execution 
cases. I know that though section 11 
concerning res judicata applies only to suits, 
many courts have held and have applied the 
same principle to other cases by analogy. 
However, as we know, it is much better to 
make a specific legislative provision of this 
sort rather than leave it to the discretion of the 
court. It is from that point of view that it is 
sought to effect this change in this Bill. 

In regard to suits cognisable by the Court of 
Small Causes, there is provision in section 
102 of the Code that there shall be no second 
appeal in respect of claims not exceeding Ks. 
500. In view of the economic and financial 
changes and the prevailing price-structure, it 
would be appropriate to increase this limit 
from Rs. 500 to Rs. 1,000. That is proposed to 
be done by clause 11 of the Bill. In this case, 
it has to be remembered that we are going to 
make this provision only in respect of suits 
which are cognisable by Courts of Small 
Causes —mostly money claims and similar 
claims. Formerly, it applied to claims up to 
Rs. 500 and now it is proposed to raise the 
limit to Rs. 1,000. I do not think this is going 
to cause hardship to anybody. On the contrary 
it will reduce the number of second appeals 
which are unnecessarily being filed in High 
Courts and many such appeals are being 
rejected. It will also prevent unnecessary 
harassment. 

Under the existing provision in section 115 
of the Code, the High Court has no revisional 
powers regarding cases decided by 
subordinate courts wherein appeal lies to the 
High Court from that decision. But there are 
subordinate courts from whose decisions 
appeals do not lie to the High Court, but they 
do lie to other superior courts. In such cases 
where appeal lies to  a  superior  court,  there 
is  no 
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[Shri H. V. Pataskar.] reason why instead 
of resorting to that remedy the litigant should 
be allowed to approach the High Court direct 
in revision at that stage. Clause 13 restricts the 
revisional jurisdiction of High Courts in 
respect of cases where the aggrieved party has 
a remedy by way of appeal to any court. 

For the sake of those hon. Members who 
may not be lawyers, I would like, at this stage, 
to explain to them that this is not in any way 
an attempt to curtail any of the powers of the 
High Court. Suppose there is an appeal to the 
High Court from, say, a court of civil judge, in 
the State of Bombay. In that case even now 
there is no revision appeal. There are, 
however, courts, junior civil courts and from 
there there is appeal to the senior civil court, 
and in that men are normally to be asked to go 
to that appellate court. There is provision for 
that and there is no need to run with a revision 
petition to the High Court. The same principle 
is still recognised in the case of those courts in 
which the appeal lies with the High Court, not 
the cases where ihe litigant concerned has 
already a remedy in another court. I have 
found by experience that there are some hon. 
Members who probably take the view that we 
are somehow or other curtailing the power of 
the High Court. That is not so; on the contrary, 
we are trying to fulfil the principle which 
already exists so far as this point is concerned. 

Section 144 of the Code enables the rourt to 
order restitution in case of decrees. Clause 15 
will enable the court to order restitution even 
in the case of orders. The point is this. There 
is provision in the Civil Procedure Code that 
once a decree is passed and possession is 
taken by the party and that decree is reversed, 
the possession is reversed too. But when an 
order is passed, for the possession to be 
transferred, there is no provision. It stands to 
reason, equity and justice that even in the case 
of an order, whenever the order is reversed 
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there should be power given to the court to 
order restitution of the transfer. That is 
proposed to be done by the provision, in 
clause 15 of the Bill. 

Avoiding service of summons or notice is a 
usual method adopted for delaying civil 
proceedings. It is a common thing that in many 
cases people avoid the service of summons 
and the matter drags on and then we complain 
of a great deal of pending trials. By the by, I 
may inform the House that the other day I 
came across, not a civil but a criminal case in a 
court in Bombay where the warrant could not 
be served on a person in Punjab from 1948 to 
1955. That shows the efficiency with which 
people avoid the service of summons. And that 
relates to a criminal case and you can imagine 
what it can be in the case of a civil summons. 
So we want to make a provision that if 
ordinarily certain summons could not be 
served, then power should be given to the 
court to have the summons sent either by post 
in addition to or in substitution of the usual 
method of serving summons. This is intended 
to curtail the time and to counter the activities 
of those who want to evade the service of 
summons. 

Then again, a good deal of time is taken up 
in proving documents. It may be argued that 
in the Civil Procedure Code there is provision 
in Order III, rule 2, whereby the pleader can 
give notice to the other side to admit 
documents. But usually it is found that in the 
courts in the mofus-sil this practice is not 
followed. 

MR. DEPUTY CHAIRMAN: Are you 
likely to take  some more  time? 

SHRI H. V. PATASKAR:  Yes. 
MR. DEPUTY CHAIRMAN: Then we shall 

continue after lunch. 
The  House  then  adjourned for 

lunch at one of the clock. 

The House reassembled at half past two of 
the clock, MR. DEPUTY CHAIRMAN in the 
Chair. 



 

SHRI  H.   V.   PATASKAR:   Sir,   the point 
that I was making in the morning was with 
reference to the amendment regarding the trial 
proceedings. At the present moment, allot of 
time is spent in trying to prove the documents.    
What happens is that   documents  are produced    
by    the parties and  if  steps    are |  not taken to 
see whether they are admitted or not at the 
earliest opportunity by the courts concerned, at 
the time of the hearing a llot of difficulties arise 
as to whether a    particular    document    has    
been accepted or not and time is taken in trying 
to prove them.    Onj the contrary,  it has been     
experienced as  a result of the working of the 
Original Side in Bombay and Calcutta that the 
solicitors, practically, do | this kind of work   
and,  in  that  manner,  some  of the time is  
saved.    I know that the Original   Side  has   
also   got  its   evils | but so far as the question of 
proving the documents is concerned, it is very 
easy.   In order  that there should be some 
definite provision,! the court has been    given    
power    to      call    upon parties   to    admit   or   
not   to admit documents      produced      in the    
case and    to   record      such j|   admissions. 
We expect  the  courts  to follow  this so that 
there will be saving in time and expense also.    
Another important change is the onelmade to 
encourage parties  to  keep  their  witnesses  pre-
sent in court at the trial. 

Very often judgments are delivered long 
after the hearing has been jcom-pleted and 
arguments heard. This is highly unsatisfactory. 
Provision is being made that judgments shall, 
as far as possible, be delivered immediately 
after the hearing! is completed. I know that the 
courts' as they are working in the mofussiljj 
cannot possibly immediately deliver judgment 
in a very contested case but,| at the same time, 
it must be borne in mind that to deliver 
judgment after a good deal of time practically 
means deciding the matterj when probably the 
Judge has forgotten what both sides have been 
saying. So, there must be some sort of a time 
limit; you cannot expect J, as  in  the  High  
Courts,   that 

judgments  are  delivered  immediately after  
the  hearing but,  at     the same time,   in  order  
that    their    attention may bejdrawn that, as 
far as possible, judgment    should    be    
delivered    as quickly  as    possible,    we have 
given some        indication.        It      is      very 
difficult    to    lay I  down    any  particular 
time but what we are doing is to give a sort of 
indication and that is done in clause 16.    
Therefore, provision! is made that judgment 
should, as far as possible, be delivered after the  
hearing  is  completed.    In  many cases, what 
happens is this.    Suppose the] Judge feels that 
he cannot deliver judgment.    It is    necessary    
that he should fix a date for it, two weeks or 
one week  hence    orl   whatever    the period 
may be. Often complaints are received that the 
client did not know when the judgment    was    
delivered. Therefore,     provision    is    also  
beingl made  in  that  clause  that  the  court* 
shall fix some date on which it proposes  to 
deliver judgment. 

These are the main proposals and they I are 
non-controversial in nature. However, I have 
tried to analyse them and they fall into the 
following categories. There are some, namely, 
clauses 5, 12 and 14 which have been 
necessitated I by The change in the 
Constitution; there are others which have been 
found necessary by the working of the Code, 
namely subclause (10) of clause 16"; there are 
those rendered necessary/ by change in ideas 
of social justice'and economic conditions and 
these are contained in clauses 2, 3, sub-clause 
(7) of clause 16 and clause 7;J there are those 
intended to make further and wider provision 
to. prevent vexatious claims and defencej and 
they are contained in clause 4; there are some 
amendments intended to make provision for 
speedier disposal of execution proceedings 
and they are contained in clauses 8, 17, sub-
clause (5) of clause 16; there are then those 
relating to summary trials in regard to 
negotiable instruments. We have given power 
to the State Governments to invest special 
courts with powers to hear suits and follow the 
summary 
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which are prescribed therein. This is now 
followed in Bombay and Calcutta. There are 
provisions to prevent multiplicity of 
proceedings and they are contained in clauses 
6, 10 and 15; I have already referred to I them. 
Then there are provisions to reduce avoidable 
litigation in the matter of second appeals and 
revision applications to High Courts. I have 
referred to! them also. Lastly, there are those 
to expedite disposal of suits without affecting 
the efficiency of administration. Practically, 
these are the nine simple objectives with 
Which all these amendments are brought 
forward in this Bill. It will thus be seen that 
the amendments, though non-controversial, are 
urgent and will lead \to the achievement of the 
nine objectives for which they are intended. I 
have analysed almost all the provisions which 
are there. Though simple, 11 hope and trust 
that they will lead to speedier  justice  at  any  
rate. 

It may be argued as to why it is necessary, 
especially when 1 we have appointed a Law 
Commission, to bring forward such a Bill as 
this. That would probably be a common 
argument and I want to say this. As a matter of 
fact, there has been dissatisfaction in the public 
mind about the increasing dilatoriness and com-
plications in the administration of I civil justice. 
I have analysed the main objectives without 
affecting the fundamental system of administra-
tion and I think all these objectives are likely to 
belserved by the amendments that are proposed. 
It is true that delays are due not merely to 
defects in procedure, but also to other causes! 
like the proper functioning of the juaiciary, 
their earnestness to avoid delay, their efficiency 
in grasping the complicated problems which 
come before them and lastly,) their correct 
approach and anxiety to decide the matters 
without undue delay; but with due regard also 
to the ends of justice in arriving atlas correct a 
decision as is humanly possible. I can just pay 
from my experience over 

a period of 35 years as a practitioner 
in I the civil courts that I have seen 
even in the present civil courts, Judg 
es who have been able to dispose of 
cases quite quickly; onf'the contrary, " 
there have been instances in which 
there were inordinate delays.^^So, it 
is not merely a question of amending 
the procedure itself. The procedure 
is only a guidance, an indication 
for people to take action. There 
fore, I would not claim that merely 
because you      pass      this      Bill, 
immediately there will be speedier disposal of 
suits. At any rate, it will obviate certain of the 
complications and causes of delay which is the 
object of bringing this Bill forward. For, we 
know that justice delayed in many cases is as 
good as justice denied; it is equally true that 
mere speed will also, in many cases, end in 
defeating the very cause of justice itself. 
Therefore, the task is very difficult. I cannot 
say that the cases should be disposed of within 
a particular time because it might be said that 
injustice is being done for the matter of speed; 
at the same time, there might be injustices/ on 
account of the delays also. Therefore, it 
depends on many factors one of which is the 
procedure. 

The problem of the administration of civil 
justice is a very delicate and complicated problem, 
but in its proper solution lies the well-being and 
contentment of the common man. He does not 
understand the provisions of the substantive law, 
this and that; but he knows that he has got to get 
justice quickly and he must get it cheaply. In view 
of the changed circumstances, the who!e system of 
civil judicial administration should be overhauled. 
I mean that there is a "" case for overhauling the 
entire civil judicial administration. This is a matter 
which involves a detailed consideration of various 
problems of far-teaching consequence^. It can 
only be undertaken after a very careful 
investigation and after a very cnorough 
comparison with many other systems. Such a 
change must naturally be left to be enquired into 
by 
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me Law Commission which has already been 
announced, but the task of «uch a Commission 
is, in its very nature, not only arduous but also 
very wide in its scope. I know that there was 
also a Commission appointed in England in 
1947 but up to now —so far as my information 
goes—not much has been done in respect of 
the question of overhauling the whole system 
of judicial administration. I do not mean to say 
that our Commission also will take such a long 
time, but in the very nature of things I find that 
they cannot deal with only the civil procedure. 
They will have to deal with the Evidence Act 
and so many other substantive laws and all that 
which, in its nature, is bound to require some 
time. They will naturally, I expect, take some 
time to make their report and even when that 
report is submitted it will take considerable 
time before the recommendations contained in 
that report are implemented. The process of 
legislation in a democracy of the 
Parliamentary type is inevitably a slow 
process. There is, therefore, no justification for 
'withholding legislation regarding these 
proposed amendments till such time as we are 
able to overhaul the whole system of civil 
judicial administration after the report of the 
Law Commission. I think, therefore, we can 
proceed in these things. 

There is, therefore, no reason why we 
should not try to improve the present 
procedure of administration of civil justice in 
matters like those which are covered by this 
Bill and which I have already tried to explain. 
Then again there is another justification for 
this Bill and it is this. During the last many 
years, various committees had been set up by 
the Central and State Governments irom time 
to time to consider this problem. There was 
the civil justice Committee appointed by the 
Government of India in 1924 under the 
chairmanship of Justice Rankin. That 
Committee submitted its report, I think, in 
1925. The Government of   Uttar    Pradesh 
set up a 

Judicial Reforms Committee in April 1950 
under the chairmanship of Justice Wanchoo 
who is now again a Member of the present 
Law Commission. That Committee submitted 
its report in 1951. The Government of West 
Bengal had also set up a similar Committee. 
To my mind, if we go on further waiting, 
without carrying out any of the suggestions 
which are contained in the reports of these 
bodies, for this Law Commission, I think even 
the simple amendments also will not be 
effected, with the result that whatever relief 
we can give to the people will be delayed. 

Then again what I wanted to say is that 
there is difference between the subtantive law 
and the law of procedure. When you have to 
change the substantive law, naturally it 
involves so many consequences and, therefore, 
though it may not be called permanent, it has 
got greater stability than the procedural law. I 
would just explain to the House as to how the 
present Civil Procedure Code itself, its very 
nature of being procedural law, does require 
changes from time to time in order that it 
should conform to the changing conditions of 
society in all its aspects. Therefore, I would 
give you a brief history of this legislation 
itself, which will show how it is necessary—
leaving aside the overhauling of the whole 
system— that it must undergo changes from 
time to time to suit the changing conditions. 

The first Code of Civil Procedure enacted 
in our country was the Code of 1859, being 
Act VIII of that year, and that applied only to 
what were then known as Mofussil Courts and 
did not apply to the then existing Supreme 
Courts and the Courts of Sudder Diwani 
Adalat in the Presidency Towns of Bombay, 
Madras and Calcutta. These courts were 
subsequently abolished by the High Court? 
Act of 1861 and the powers of these courts 
were vested in the Chartered High Courts. The 
Letters Patent of 1862 establishing these High 
Courts extended to them the procedure of the 
Code  of  1859.    So in  order  to make 
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uniform this period between 1859 and 1862 
was spent. Then the Charters of 1865 
empowered the High Courts to make Rules 
and Orders regulating proceedings in civil 
eases, but required them to be guided, as far as 
possible, by the provisions of the Code of 
1859. This Code was amended by some ten 
amending Acts between the years 1859 and 
1872 and was ultimately replaced bv the Code 
of 1877. This Code was again superseded by 
the Code of 1882 after being amended twice in 
the years 1878 and 1879. This Code of 1882 
was amended some fifteen times between the 
years 1882 and 1395. Ultimately, after an 
exhaustive enquiry, the present Code of Civil 
Procedure was passed in 1908 replacing the 
former Code of 1882. And realizing all these 
difficulties they tried to put them into sections 
and Orders with the result that the Orders 
could be modified by the High Courts from 
time to time and sections could be modified 
only by the different legislatures. However, 
the result had been that it did not lead to 
uniformity in the first place and in the next 
place, even after doing that, it had to be 
amended so many times. For instance, the 
present Act of 1908 has been amended some 
thirty times or more and that too, as often as it 
was found necessary to do it, but the main 
form and features have been maintained. In its 
very nature, the law of procedure is such that 
it does require amendments from time to time 
with the conditions changing or difficulties 
experienced. After all, this is only amending 
the law of procedure. You do not thereby 
affect the substantive law. It is altogether a 
different matter. 

This brief history will show how, in the 
matter of mere procedure, changes have to be 
effected often to suit the varying conditions 
from time to time. It would not, therefore, be 
in public interests to wait for the complete 
overhauling of the system itself and 
amendments are necessary to make even the 
present procedure more suitable. That is the 
object of vne presans tiUl. 

SABHA ; (Amendment) Bill, 8o 
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There is <t general feeling among 
certain sections of the public in this 
country that 'procedure' is a 'fetish'. 
Whether this feeling is justified or not, 
it is difficult to say. It is true that 
procedure must not be allowed to over 
ride or obstruct legal rights, but after 
all procedure is, in a sense, 
"the machinery of law" and 
must be properly applied and 
so maintained that it can effectively, 
speedily, and usefully       carry 

•   out the purpose of law.   Therefore, this I  
machinery  must  be  always  oiled  and !  made 
clean  and whatever changes are necessary must 
be effected.   It is from this point of view that 
the present Bill has been brought before this 
House. 

As already stated, some amendments have 
become necessary in order to bring some of the 
provisions of the Code in line with the provisions  
of the Constitution. Some have also become 
necessary  in  order  to  delete   some  rather 
obsolete provisions which serve no useful 
purpose, and the rest are intended to   avoid  
delays,   to  prevent  frivolous litigation and to 
avoid multiplicity of proceedings.   The proposed 
provisions, though not far-reaching, have 
become necessary and will serve a useful pur-
pose.      They are simple and    mos*ly non-
controversial.    I can     assure hon. Members 
that I have carefully considered   the   question 
whether these amend-I ments now proposed 
would in any way affect the ultimate decision    
we   may have to take after the report of the Law 
Commission is received and I am convinced that 
they would«not, because, as I said, while doing 
this I have taken into  consideration the various  
reports which we got from the different High 
Courts and I can say that the provisions   are   so 
non-controversial, so useful that, I think, none of    
them has j   raised any objection.    On the 
contrary, ! most of them have welcomed it.   We 
have also consulted the State Govern-! ments 
and, as I said,    we   have also '  taken   into   
consideration   the   various reports right from 
1925 up to date. We :   have tried,  as far  as 
possible, not to \ make such changes which 
would come '■ into conflict with what the Law 
Commission may recommend later on. This T 
hope   wPl not come in the way of 
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the machinery that the Law Commission may 
propose. On details so far as I can think about 
them, I think that is likely to take very long. 
That has been the experience not only in our 
country but in England also. There also there 
has been a Commission appointed like this in 
the year 1947 and this is the year 1955 and I 
do not know whether it has yet reported. As I 
said, the process of legislation in a 
Parliamentary democracy is bound to be slow 
and there is no reason why we should wait if 
we can give some relief to the public till at 
least the problem is solved on a higher basis. It 
is from that point of view of giving as much 
relief as we can to the people that this Bill has 
been brought and I hope that it will meet with 
the acceptance of you all. 

With these words I commend my motion to 
the acceptance of this House. 

MR.   DEPUTY   CHAIRMAN:   Motion 
movw'- 

"That this House concurs in the 
recommendation of the Lok Sabha that the 
Rajya Sabha do join in 1he Joint Committee 
of the Houses on the Bill further to amend 
the Code of Civil Procedure, 1908, and 
resolves that the following Members of the 
Rajya Sabha' be nominated to serve on the 
said Joint Committee:— 

1. Shri K. P. Madhavan Nair 
2. Shri Ram Chandra Gupta 
3. Shri Braja      Kishore      Prasad 

Sinha 
4. Shri Bhalchandra    Maheshwar 

Gupte 
5. Shri Jagan Nath Kaushal 
6. Shri P. S. Rajagopal Naidu 
7   9hri  Ratanlal  Kishorilal    Mal-viya 
8. Shri Lavji Lakhamshi 
9. Shri S. Channa Reddy 

 

10. Shri Akhtar Husain 
11. Shri Rajpat Singh Doogar 
12. Shri Satyapriya Banerjee 
13. Janab  M.   Muhammad  Ismail 

Saheb 

14. Shri  Radhakrishna  Biswasroy. 
15.   Shri    Narsingrao     Balbhimrao 

Deshmukh." 
SHRI  J. S. BISHT   (Uttar  Pradesh): Mr.   

Deputy      Chairman,    I    rise    to support    
this    motion   for   reference to      a      Joint     
Committee      of     the Code      of Civil 
Procedure     (Amendment ")       Bill     1955.       
I    am    aware that it is a very short Bill 
consisting of only 18 clauses, unlike the Code 
ot Criminal Procedure  (Amendment)  Bill 
which practically overhauled the whole of the 
procedure    in regard    to    the administration 
of criminal law in the country.    I wish that    
some    similar attempt   had  been made with 
regard to the  Code of Civil Procedure  as well. 
I think it has been argued in the other House 
that as the Law Commission has been 
appointed and as it will be shortly going into all 
these matters, therefore, we might as well wait 
until we receive the report of the Law Commis-
sion. 

In the first place I find that the Law 
Commission is divided into two branches; one 
is to look into the administrative side and the 
other into the substantive and procedural law. 
And the time that is allowed to the Law 
Commission is hardly one year. I do not think 
anybody can overhaul the procedural law as 
well as the substantive law of this country 
during this short period. It might take ten 
years It is a very difficult    problem. 

Now, the Code of Civil Procedure Is a very 
big Code—one of ihe biggest Codes probably 
in the world—very well drafted in a very 
artistic manner. I think there have been many 
Committees on this. At least in my own 
Province of Uttar Pradesh there was a 
Committee that went into all these matters in 
great detail. I have got a copy of that 
Committee's report. This Committee, called 
the Judicial Reforms Committee, was presided 
over by Mr Wanchoo, who is now the Chief 
Justice of the Rajasthan High Court. Sir. I also 
find from the names of the people who have 
been appointed members of the Law 
Commission That two of the members of the 
Law Commission 
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this Committee, namely, Mr. Wanchoo himself 
and Mr. Gopal Swarup Pathak, etr-Judge of the 
Allahabad High Court. Besides, there were one 
or two other High Court Judges who were 
members of this Committee. In their report—it 
is a very good report—they have recommended 
many changes which I think should have been 
incorporated in this amending Bill. Some of 
those recommendations have no doubt been 
incorporated. For instance, I find that the 
recommendations contained in pages 31 to 36 
of this Committee's report have been 
incorporated here in this amending Bill but I 
would like to draw the attention of the hon. 
Minister in the Ministry of Law that Chapter VI 
of this report has been completely ignored. It 
deals with Order XXI of the Code of Civil 
Procedure and certain other rules 42, 47 and 
47A. These are very important 
recommendations and I think they should have 
been incorporated here. I hope that in the Joint 
Committee this point will be pressed. At least I 
would request Mr. R. C. Gupta, who is a 
member of the Joint Committee, to press these 
points so that these recommendations which 
have been made after having thoroughly gone 
into the whole matter may be incorporated in 
this amending Bill. 

Looking at the Bill itseif, I find that in 
clause 4 some improvement has been made 
with regard to compensatory costs. 
Compensatory costs were allowed only if at 
the very first instance objection had been 
raised that cost should be awarded in view of 
the vexatious nature of the suit. But actually It 
became a general practice to take plea under 
35A with the result that hardly in one out of a 
thousand cases the court awarded 
compensatory costs. Anyhow an improvement 
has now been made and even if an objection 
had not been made at the beginning, it can be 
made eTen at a later stage, in fact even at the 
stage of execution proceedings. This is an 
improvement because it will enable the trial 
courts to find out how far this suit was of a 
frivolous or vexatious nature. 
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I think clause 5 is merely consequential and 
ex parte decrees passed in the Princely   States   
will  not  be  executed nere. 

Clause 6, which has also been recom-
mended by the Wanchoo Committee, is very 
wholesome because the principle of res 
judicata has now been extended to execution 
proceedings also. 

Now, with regard to maintenance* in the 
case of maintenance decrees it is proposed that 
as much as two-thirds of the income can be 
attached in execur-tion of the maintenance 
decree. 
With regard to clause 8, I heartily 

welcome this  clause.   It    deals    with 
sections 68 to 72 of the Civil Procedure 
Code.   Previously,   the   Collector   was 
usually  the  person  to  whom   decrees 
with regard to the sale of immovable 
property were sent for execution.   As 
the hon. Minister has stated, the times 
have changed.   These    Collectors    are 
very busy now and the decrees that 
are sent to them take a lot of time for 
execution.   That   is   quite   true.   That 
ip a fact and I hope this lesson will be 
borne in mind by the Government and 
that they wil1  relieve these Collectors 
of  various   other  functions   that  were 
heaped  on  them  in  those  days  when 
they were merely carrying on the duties 
of a Police State.    Under the new dis 
pensation with these Five Year Plans 
that  are  being  carried  out,  I  believe 
the  Collectors  will  be  practically  the 
linchpin of the whole development pro 
gramme and I hope that the   Govern 
ment      will      take courage       to 
relieve       them         also      of      their 
ministerial        functions      and    Police 
functions    so      that      they      devote 
their whole time, mind  and heart to 
the development work which is really 
suffering  now.   The   Collector   merely 
signs papers and attends some meetings. 
These development programmes are so 
important  that  they  should  put  their 
heart and mind into this work.   Then 
alone there is likely to be success and 
I hope that this    principle    that    has 
been adopted in this amending Bill will 
be adopted in other places as well. 

Then there are certain other points which are 
merely of a'   routine nature 
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and which do not require much time. There is, 
however, one point to which I wish to draw 
the attention of the hon. Minister. In sub-
clause (3) of clause 16 it is said: 

"in Order XVI, after rule 1, the following 
rule shall be inserted, namely:— 

"(1A) Where any party to the suit has, at 
any time on or before the day fixed for 
the hearing of evidence, filed in the Court 
a list of persons either for giving evi-
dence or for producing documents, the 
party may, without applying for 
summons under rule 1, bring any such 
person, whose name appears in the list, to 
give evidence or to produce documents." 

This is a very wholesome change 
and it will be very helpful. The diffi 
culty has been that the parties are very 
anxious to bring these witnesses with 
them. This will be useless in actual 
pratice unless you attach a proviso 
to it, as was done, for instance, in 
the case of the Code of Criminal Pro 
cedure in which we provided that an 
accused could offer himself as a witness 
but we also provided a proviso that 
if he did not do so, no 
presumption would be taken 
against him. And unless you pro 
vide a similar proviso here that 
no presumption will be made 
against such a witness by the court, 
there will be the same difficulty. 
Because what happens today is this. 
A witness is brought—people coming 
from a distance, say, 40 or 50 miles, 
especially in the hilly areas bring wit 
nesses along with them—and after his 
arrival a sort of summons is taken. 
But the moment that person comes 
into the witness box the first question 
that the Defence Counsel puts him is: 
"Where did you receive the summons? 
At home?" and he has to answer 
"No". And then in an argument the 
3 P.M. plea is that this witness is in 
the pocket of the party ....................................... 

SHRI H. V. PATASKAR: It is for that 
purpose that this provision has been made so 
that hereafter, we have 
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laid down in the section itself, the man may 
produce such a witness, but no such inference 
is to be drawn. 

SHRI J. S. BISHT: It would be better if you 
make a definite provision that no lawyer can 
put in an argument to ask the court that a 
presumption should be drawn against that 
witness merely because there was no 
summons, that is to say, he is a sort of witness 
who is at the beck and call of the party. That 
sort of presumption should not be made. But 
unless you put in some such provision which is 
definite and positive, this will become a dead 
letter. Every time you bring the witness you 
spend all the money, you put him in the 
witness box, and then the argument is made 
that this witness is in the pocket of the party. 
He came here without being summoned, 
probably he had no work at home and he came 
along; so much importance should not be 
attached to his evidence. So, we should put 
down some such provision, because when a 
witness is put in the witness box it is open to 
the other party to cross-examine him and to 
prove that he is speaking a lie. That is quite 
reasonable, but merely because there was no 
summons or warrant for him, should not go 
against him with regard to his veracity. This is 
very important; otherwise, I am afraid that in 
eighty to ninety per cent, cases it will become 
again a dead letter. Even today they are being 
brought there without summons. Again and 
again the plea is there and many courts, 
especially the inexperienced courts like the 
Munsiff's Court immediately take the 
presumption: "This witness was not summoned 
and, therefore, we need not attach any 
importance to what he says." 

There is another provision. Sir, which also 
requires a little clarification. In clause 16, 
sub-clause (8), it says: 

"in Order XXXVII, in rule 1, after clause 
(a), the following clause shall be inserted, 
namely: — 

"(b) any District Court or other Court 
specially empowered in this behalf  by  the   
State  Gtvernment;". 



87 Code  of  Civil I RAJYA 
Procedure 

[Shri J. S. Bisht.] This  refers  to a  summary  
procedure about    those    negotiable    
instruments. Today  not  much   advantage  is  
taken of it; but it is a very important thing. It 
will greatly facilitate the work, but the   
difficulty   which   I   wish   to   point out and 
which was pointed out by that other Committee 
also    is:    What    will haopen with    regard    
to    'limitation'? Under  article  5,  of the  first  
Schedule of  the  Limitation  Act,  the  
limitation is only for one year;    whereas under 
the ordinary procedure it is for three years.    
So, either you bring in a sort of additional 
clause in  it    that    "for this purpose the 
limitation be extended to three years", then,  of    
course,    it becomes   an   improvement and 
everybody will take advantage of it.   Other-
wise, the difficulty is there; if it is 'one year', he 
has got no choice. Even if he wants to file a 
suit under the Negotiable Instruments Act.    
and if he    wants to take advantage of it even 
in the Court, District Court, he is again bogged 
down by  that difficulty,     namely,   after  the 
lapse of one year he has to go to the ordinary  
court.    And  so,     unless you bring the period 
of limitation on a par with that provided for the 
regular suit, people will not be able to take 
advantage of this summary procedure and I 
think it is very necessary that in these cases a 
summary procedure should be provided,  
especially    in    matters    of negotiable 
instruments. 

Then, with regard to sub-clause (9) (b) of 
this clause 16, I was not able to  follow this  
language  which says: 

"The Appellate Court, after fixing a day 
for hearing the applicant or his pleader and 
hearing him accordingly if he appears on 
that day and upon a perusal of the 
application and of the judgment and decree 
appealed from, shall reject the application, 
unless it sees reason to think that the decree 
is contrary to law or to some usage having 
the force of law, or is otherwise  erroneous 
or unjust." 

Why  is  so  much  emphasis    laid    on the   
question    of    "shall    reject    the 
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application"? A man appeals in forma 
pauperis. Once you admit the appeal it must 
be on a par with such appeals. Why should 
there be such discrimination? Either you allow 
the appeal in forma pauperis or you do not 
allow it Once his suit is admitted, then it 
should be put on the same footing as a regular 
suit, the suit of one who has paid the full court 
fee. There should be no special provision for 
that purpose. And then it should be governed 
by the ordinary law of appeals. The appellate 
court shall have power to accept, reject or 
modify after hearing the appellant. No special 
provision is needed in this case. 

With these remarks, Sir, I wholeheartedly 
support this Code of Civil Procedure 
(Amendment) Bill and I hope that the Joint 
Committee will further expand it. and bring in 
those other recommendations that have been 
made by the Wanchoo Committee, especially 
with regard to execution proceedings which is 
a matter of great trouble in the courts, and in 
which too much delay takes place, because 
there is a proverb in the Civil Court that a 
decree holder's troubles begin after the decree. 
It is all very easy to get a decree; but to 
execute it becomes a problem. So many 
delaying tactics are adopted. Therefore, it is 
very important that this Order XXI, etc. should 
be very thoroughly gone into and corrected. 
With these remarks I support this Bill. 

KAZI   KARIMUDDIN    (Madhya Pradesh) : 
Mr. Deputy Chairman, I welcome this  Bill 
because there    is no    doubt that it is an 
improvement on the old Code, but there are    
several    matters which ought to have been 
included in this Bill   and which have   not    
been included.    For instance,    according to 
article 15 of the    Constitution    discri-mination    
between   sexes     has     been /'Procedure Code 
exempts women from |   being arrested.   Why   
should it not be included in the Bill?   Then, 
adjustment I of decrees is a remedy    given to 
the Yremoved, but section .46 of ttu*   Otvll 
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decree-holder. There have been several 
instances which have been brought to the 
notice of the courts that decree-holders have 
failed to apply to the court for adjustment of 
the decrees even if there are payments. In this 
Code there is no provision for a penalty for not 
showing the payment by the decree-holder. I 
think this could have been included very 
easily. Then, increase of the amount of five 
hundred rupees to one thousand rupees under 
the jurisdiction of the Small Causes Court 
without a right of second appeal, in my 
opinion, will be very risky, because the 
amount of one thousand rupees is not an 
ordinary sum in the case of poor people. 

SHRI H. V. PATASKAR: No second appeal 
will lie. 

KAZI KARIMUDDIN: That is what I 
submit, that second appeal should be allowed. 
Even in the c.ase of suits of the value of one 
thousand rupees, it is a very big amount for 
poor people. 

The procedure on application for admission 
of appeal, according to me is faulty and 
defective, because in this provision it is stated 
that, "The Appellate court...upon a perusal of 
the application and of the judgment and decree 
appealed from, shall reject the application." 
Now, what about the records of the case, the 
evidence and the pleadings? Suppose the Judge 
does not call for the record and there are 
several matters whlcij are not referred to in the 
judgment and decree, then the application for 
filing this appeal has to be rejected because 
some points are not mentioned in the judgment 
and decree. If the Judge refuses to enter into 
any discussion on the basis of the evidence and 
the pleadings, he can reject the application, if 
there is no mention of that matter in the judg-
ment itself, because the words used here are 
"upon a perusal of the application and of the 
judgment and decree appealed from shall reject 
the application, unless it sees reason to think 
that the decree is contrary to law or to some 
usage having the force of law, or is otherwise 
erroneous or unjust." Now the question 
whether it is erroneous or unjust 

will be judged from the evidence that is 
recorded, and there is no provision to look into 
that evidence. So, my submission is that this 
procedure, to say the least, is highly defective 
and is wholly erroneous and faulty. 

Then, Sir, in regard to the security for costs, 
my submission is that subclause (6) (2) of 
clause 16 is very wide, very indefinite and 
very arbitrary. That sub-clause reads as 
follows: 

"Whoever leaves India under such 
circumstances as to afford reasonable 
probability that he will not be forthcoming 
whenever he may be called upon to pay 
costs shall be deemed to be residing out of 
India within the meaning of the proviso to 
sub-rule (1)." 

What is the legal basi's for this? What are the 
factors stated in the law which should lead to 
the conclusion that he is not in India? This is 
going to be a very arbitrary provision of law in 
whieh anybody can make an application 
saying that a particular man is going and will 
never return. So, in every case security will be 
taken. I make an earnest appeal to the Minister 
in charge of this Bill to find out a legal basis 
and to put down factors in law which should 
lead to a conclusion that a particular man is 
not returning to India. 

Then, I bring to your notice the provision 
regarding production of witnesses without 
summons through court. I really do not see 
what is the new principle involved in this 
provision. Witnesses named in the list could be 
produced even before this amending Bill. As it 
has heen stated, there may not be an adverse 
inference against the parties that they are the 
tools or hirelings of the parties producing 
them. Unless there is a proviso attached to this, 
it is meaningless, because witnesses could be 
produced at any time even today. But you want 
to curtail the delay that is caused in the 
proceedings. 

SHRI H. V.  PATASKAR:    When  we have 
this    provision that  a party    is 



 91      Code of Civil t RAJYA 
Procedure [Shri H V. Pataskar. entitled 

to bring a witness without a summons, I think 
no such adverse inference can be drawn, and 
that is the only object with which this 
provision is being made. 

KAZI KARIMUDDIN: Making of laws is 
one thing, and interpretation of law is another 
thng. If a witness is produced without 
summons the adverse inference will be that he 
is a tool in the hands of the litigant. That is my 
contention. So, unless there is some proviso 
attached to this, my submission is that nobody 
can prevent the law courts from coming to an 
adverse finding that this witness was produced 
as a tool in the hands of the litigant. 

Then there is one provision in this Bill, 
which according to me is a great hardship to 
the Government servants. And that is clause 7 
of this Bill. It is stated that in the case of 
maintenance proceedings two-thirds of the sal-
ary of a Government servant can be attached. 
Let us take for instance that a Government 
servant is getting Rs. 300 as salary. And if 
two-thirds of that salary is attached—we may 
have very great sympathy for ladies and child-
ren—he gets only Rs. 100. (Interruption.) Can 
he maintain his position with that Rs. 100? 
And. can he be efficient? Can he be prevented 
from being a corrupt Government servant, if 
two-thirds of his salary is attached in this way? 
In my humble opinion, the old provision about 
the attachment of one-third of his salary was 
very wholesome. But this has been done 
because of the unjustifiable sympathies for 
women and children, which has become a   
fashion. 

With these remarks I conclude my speech, 
and I hope that the suggestions that I have 
made will be considered by the hon. Minister. 

SHRI H. C. MATHUR (Rajasthan): Mr. 
Deputy Chairman, in fairness to the hon. 
Minister for Law it must be conceded that it 
was not possible for him to bring forward any 
comprehensive amending Bill in the existing 
.••lrcumstances.   And it is only correct 
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that only "after a report is submitted by the 
Law Commission that has been appointed we 
can expect a comprehensive Bill. But, Sir, I 
have no hesitation in saying that our 
expectations and hopes have definitely been 
belied by the Law Ministry. They have given a 
very poor account of themselves in bringing 
forth this amending Bill as they have done. 
The Circular Letter which was issued by the 
hon. Ministei for Home Affairs for the 
amendment of the Criminal Procedure Code as 
well as the Civil Procedure Code—the Cir-
cular which was sent round to all the Judges 
and Advocates—definitely envisaged that an 
amending Bill would come forth, which would 
be much more comprehensive than what we 
have before us today. 

SHRI H. V. PATASKAR: That was before 
the question of the appointment of a Law 
Commission was decided upon. 

SHRI H. C. MATHUR: Sir, I think that the 
question regarding the appointment oJ the Law 
Commission has been before the country for a 
very long time, and I might point out that the 
Home Ministry has made absolutely no secret 
of the fact that there has been utter 
dissatisfaction in the country regarding our 
substantive laws, about the delays of the 
procedure which are responsible for such a 
state of affairs in the judicial administration. 
And, if enylhing, we have a complaint against 
the Ministry as to wny they should not have 
appointed a Law Commission much earlier 
than this. Even apart from this, as I submitted, 
Sir, though we expected a comprehensive Bill 
only after the submission of the report by the 
Law Commission, we welcome any attempt on 
'the part of the Government to bring forward 
any amending Bills which will introduce 
immediate reforms, of which we can take 
notice. And as such, we are welcoming this 
Bill. But when I say that we welcome this Bill, 
we do expect from the Government that 
whatever material is there in their hands 
already will be used by them. No proper 
account has been taken of the material already 
in their hands.  That 
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is exactly the  complaint not only by 
me, but also by the two preceding Mem 
bers   who   have   spoken   on  this   Bill. 
This is the complaint which has been 
voiced in the other House also, and it 
Is exactly my complaint that we have 
not taken into account all the material 
before us.    My    further    complaint is 
that I do not see why the hon. the Law 
Minister should have been mare    con 
servative than even the hon. the Home 
Minister.    While dealing with the other 
Bill, he said that he did not want to 
limit the scope of the Joint Committee, 
when it was forcefully put to him by 
the Members that the    scope of    the 
Joint  Committee  should  be     enlarged 
and  that the  Joint Committee  should 
be permitted to go into the other pro 
visions of the Code and make suggest 
ions if any urgent reforms could    be 
made.    There is absolutely no    reason 
why the Law Minister should be so con 
servative      regarding this       Bill. 
We      know        and      we      have    it 
from    the       Law      Minister also 
that it would be    a very   long   time 
before we have the report of the Law 
Commission.    That is all the more rea 
son why we should take into account 
all th» material before us and the scope 
of the  Joint  Committee  should  under 
no circumstances be limited.    Members 
speaking in the other House cited sec 
tions after sections and suggested where 
we could make certain definite changes. 
I  do  not  see  why  the  Law Minister 
should      not      agree     to     the    Joint 
Committee going into all these matters 
taking into account all    the    material 
before us and also taking into account 
the  suggestions  that  the  Members  of 
both Houses are making.   Why   should 
We  insist  on  this  report  being  made 
before the 9th September?   I think this 
is unfair.    Let the Joint Committee be 
allowed a much longer time. No useful 
purpose is going to be served by   the 
report being submitted before   the 9th 
September, because we      cannot      put 
through this legislation     during     this 
session.    If you  allow the Joint Com 
mittee   another    two    months'    time, 
nothing will be lost.   If we give another 
two   months   to   the   Joint   Committee, 
we will be giving that Committee an 
opportunity to incorporate in this Bill 

further amendments which will not otherwise 
be before the House for a much longer time. I. 
therefore, strone-ly urge that the scope of the 
Joint Committee should not be limited and 
that it should be permitted to touch upon the 
other provisions of this Code. 

SHRI H. V. PAT ASK AR: It is not 9tn 
September but 15th November. The target of 
9th September was In connection with the 
other Bill, the Hindu Succession Bill. 

SHRI H. C. MATHUR: I am sorry. 
I stand corrected. If the report is to 
be submitted by the 15th November. It 
is all the more reason why the Joint 
Committee should      be      allowed 
to go into the other provisions also, because it 
has a much longer time before it. If we ask for 
the report to be submitted only on or before 
the 15th November, why should we 
circumscribe the scope of the Committee? By 
saying that the report is to be submitted only 
on or before the 15th November, you are only 
strengthening my hands, and you should 
accept the suggestion which has been voiced 
in both the Houses not to limit the scope of the 
Committee. 

Sir, the speech of the hon. Minister is really 
very depressing. When it was put to him that it 
was not by merely amending the Civil 
Procedure Code that we would be able to 
import speed in the disposal of civil cases, the 
hon. Minister said that he was quite alive to 
the situation, and I am sure that with his 
thirtyfive years' experience of the law courts, 
he must know what the state of affairs is. But I 
am sorry that he is out of touch with the posi-
tion for some time now. He should know that 
the situation is deteriorating every day. The 
only argument which he advanced was that so 
many States had got to be consulted and their 
concurrence obtained, but I ask him one 
question: Have you started doing it? It is 
already seven years since our independence. It 
is our judicial courts of which we were very 
proud. We have first class traditions and we do 
not want that our judicial administration  
should  suffer  any  set- 
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back. But       unfortunately,       that 

is exactly what is happening now. I am not 
going to touch on the various other aspects 
which have contributed to the deterioration in 
our judicial administration. I would only say in 
passing that the selection of the judges is one 
of the most important factors which will con-
tribute to a really sound judiciary. The Chief 
Justice of India, while speaking somewhere in 
the south of India, made a very strong plea that 
in selecting the High Couxt Judges or even the 
District and Sessions Judges we must be 
careful and see that we do not recruit politi-
cians to these jobs, but the present trend is that 
active politicians are being selected for the 
highest of these jobs in the judiciary. But as I 
said, Sir, I will confine myself only to the pro-
visions of this Bill. All the same, we will have 
to take note of these circumstances. 

Now, coming to the provisions of this Bill, 
I will first refer to the section to which my 
hon. friend just made a passing reference. He 
made a passing reference to the amendment to 
section 133 as if nothing important was involv-
ed in it. Section 133 of the Civil Procedure 
Code deals with the persons who are to be 
exempted. The question has arisen because the 
High Court of Raj-asthan had ruled in one case 
that these exemptions to be notified by the 
State Governments under the provisions of 
section 133 were ultra vires of the 
Constitution. I do not know how this 
amendment suits the socialistic pattern of 
society which this Government envisages. It 
may be that you will say that you are now 
classifying certain people and any objection 
raised against them will not be very valid, but I 
think that there should be no distinction bet-
ween man and man in this free India, 
particularly when my friend talks of a 
socialistic pattern of society. In spite of all 
this, I can understand the exemption of the 
heads of the States, out I really do not know 
what criterion has been followed when fixing 
the list of persons to be exempted. If we look 
to the wording of section 133, we will find 

that certain persons are exempted from 
personal attendance in courts simply because 
of their position in life. If this is the criterion 
on which my hon. friend is going, I ask why 
he is not following the Warrant of Precedence, 
which has been drawn up by the Government 
only according to the status and position of 
certain persons in life. If he were to look at the 
Warrant of Precedence, he would find that his 
list does not coincide with that. If there is any 
other criterion I would like to know. I have 
only referred to the provisions of the Civil 
Procedure Code to know what the criterion in 
drawing up this list is and the criterion as I 
could just gather from the wording of the Code 
is that it is only a position of importance in 
life. 11 that is the criterion, I certainly wish to 
express that this list which is before us is not 
justified. It is through the experience of ages 
that the Warrant of Precedence has been drawn 
up and I think if we were to go according to 
that list we will be much safer. 

I would like to ask my hon. friend why he has not 
taken into consideration the ex-President of the 
State. In the Warrant of Precedence you will find 
that the ex-Governor-General or the ex-President of 
India takes precedence i over the Ministers. But I 
would like to know Why they are to put in a per-
sonal appearance. These persons, I think, have got a 
place in life, and I think they have got a position to 
enjoy. Why do we find that the ex-President who 
has been the Head of the State is to be asked to 
attend a court of law in person? Why don't you 
exempt him? Why don't you exempt the Deputy 
Speaker of Parliament? Why don't you exempt the 
Deputy Chairman of the Rajya Sabha while you 
don't hesitate to exempt even a Parliamentary Sec-
retary? I do not know how a Parliamentary 
Secretary enjoys a status better than that of the ex-
President of India, how a Parliamentary Secretary 
enjoys a status higher than that of the Deputy 
Chairman of this House or the Deputy Speaker of 
the other House 

SHRI H. V. PATASKAR: They are not 
exempted. 



 

SHRI H. C. MATHUR: What is the 
definition of a Minister? Does that definition 
include a Deputy Minister? I would like to 
know whether it includes also a Parliamentary 
Secretary or not. May I have that clarification? 

SHRI H. V. PATASKAR: My hon. friend 
will find that Parliamentary Secretaries  are 
different altogether. 

SHRI H. C. MATHUR: May I knew if the 
Deputy Ministers are included? May I know if 
his contention is that the Deputy Ministers of a 
State Government enjoy a better status in life? 
Will the Deputy Ministers of the States be 
exempted according to this list? You have said 
"Ministers" and 1 understand that the term 
Ministers includes Deputy Ministers also. So 
you have included also in ihe list of exemptions 
the Deputy Ministers of the State 
Governments. That means that the Deputy 
Ministers of every State Government are 
exemp-ed. 

SHRI H. V. PATASKAR: In my opinion, 
they are not exempted.    How 

"; will be Interpreted, I do net know, ut that is 
my view. 
SHRI H. C. MATHUR: That is why I wish to 

stress this point, that this list has got to be very 
carefuily examined. I do not support any 
exemptions except the exemption of the Head 
of the State. Really, why this question of 
exemption comes in so much, I do not know If 
you are thinking of a socialistic pattern of 
society, about which you talk in the latter part 
of your speech when discussing the question of 
interest, if you are earnest about the socialistic 
pattern of society, if you are earnest abi^ut 
giving that trend, if you are really earnest in 
bringing about a healthy atmospnere. then 
something else will have to be done. Why do 
you want your witnesses who go to the court, to 
keep on standing all the time? Why don't you 
change the entire complexion in the court? Why 
don't you change the entire atmosphere in the 
court? Why should a seat not be offered to a 
witness? After all the witness      comes      to      
the        court 

only to assist the court. He comes to the court 
only to help the court, to help in the 
administration of justice. But anybody who 
had occasion to go to a court can find that he 
has got to go through a lot of humiliation. 
There is no sitting accommodation provided 
anywhere and the witness has got to be there 
from morning till evening, and nobody will 
know when he will be called in as a witness to 
give his evidence. Why should he be treated 
like a scum? Why? Let us understand it. If you 
have really got the spirit of the socialistic 
pattern, you must understand that when a 
citizen of India goes to court to give evidence, 
he goes there only to help in the 
administration of justice, that he must be 
treated with all due courtesy, and with all due    
dignity. 

SHRI H. V. PATASKAR: I entirely agree 
with my hon. friend about the desirability of 
treating people with courtesy; but how is it to 
be done in the Civil Procedure Code0 

KAZI KARIMUDDIN: Dees <ie want 
exemption from personal attendance of all  
witnesses? 

SHRI H. V. PATASKAR: That is the 
administrative part. 

SHRI H. C. MATHUR: That is exactly what 
I say. This is a thing which my hon. friend can 
do simply by the issue of a circular; but he 
will not do so. That is the most crying need. 
There is only talk of socialistic pattern, but 
nothing in practice. Even something which is 
easy to do they will not do. That is exactly -
my complaint against the present 
administration, ail tall talk, but very little of 
action. 

SHRI H. P. SAKSENA (Uttar Pradesh) : 
The High Court is independent of the 
Government. 

SHRT H. C. MATHUR: I know, Sir, that the 
High Court is not independent of the 
Government though the High Court certainly 
is an independent body 
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[Shri H. C. Mathur.] in a way.'   That is 
right, but the Government has its duty in these 
matters. Nobody can deny that. 

Now I come to clauses 2 and 3 where we 
talk about the rate of interest. I very much 
welcome the putting of a limit, the fixing of a 
limit. There are certain courts which would 
consider 15 per cent reasonable and there are 
other courts which will consider 12 per cent as 
reasonable. By putting a limit at 6 per cent we 
have at least brought about a certain 
uniformity. But quite apart from that 
uniformity, we will certainly be helping to see 
that a reasonable rate of interest is enforced. 
But I do not know where the consistency in 
this provision is, so far as the interest during 
the pendency of the suit is concerned. For that 
I do not think there is any provision. I think 
this provision of 6 per cent applies -cnly after 
a decree is given. So the court could allow any 
rate of interest for the period for which the suit 
remains pending with it. There can be different 
rates of interest. No provision is made in that 
regard. 

Then again, you make a provision that the 
rate of interest should be 6 per cent on the 
amount that is decreed. But the court has no 
right to allow any interest on the costs and the 
hon. Minister in justifying this denial of 
interest on the costs has talked about the 
socialistic pattern of society. I do not know 
how the socialistic pattern of society comes in 
here. 

SHRI H. V. PATASKAR: I have not talked 
of the socialistic pattern. 

SHRI H. C. MATHUR: The hon. Minister 
has spoken in the other House and if he likes I 
can read out the portion from his speech. 

SHRI H. V. PATASKAR: That may be 
about cfiange in social ideas. 

SHRI H. C. MATHUR: I do not know 
■what this change in social ideas is. 

SHRI H. V.  PATASKAR: 
explain. 

SHRI H. C. MATHUR: When a decree is 
given against a particular person that 
definitely means that the decree is given 
against the person who has done a wrong, who 
is in the wrong. 

KAZI KARIMUDDIN: Not necessarily. 
Against him the claim is decreed. That is all. 

SHRI H. C. MATHUR: He is not in the 
wrong? 

KAZI KARIMUDDIN: He is not in the 
wrong always. 

SHRI H. C. MATHUR: If a decree is passed 
against him? 

KAZI KARIMUDDIN: That means that 
amount is due from him. 

SHRI H. C. MATHUR: That means that the 
fellow has been obstructing, that he has not 
paid it to the person to whom the amount was 
due. that he is a man who has forced another 
person to go to a court of law and ask for a 
decree. The man has forced somebody to go to 
a court of law. he has forced him to soend so 
much as cost of the suit: he has given him all 
that harassment. What is your change in social 
ideas which sends you, in all sympathy with 
that man? I would like to know what is the 
change in social ideas that makes you go in 
sympathy with a person who, though the 
amount is due from him does not pay up the 
amount but forces the man to go to a court of 
law, who forces that man to take certain loans 
and engage a counsel and pay the court fees. 
And you do not want any interest to be paid 
on that account. What is this change in social 
law which asks you to do that? I should 
certainly like to know as to why you do that. 

KAZI KARIMUDDIN: You do not want 
any sympathy for the debtors? 

SHRI H. C. MATHUR: We have all the 
sympathy for the debtors who are honest 
debtors, who will come and say, "I am sorry I 
have not been able to pay. The amount is due 
from me". I can 

I    shall
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but a man who goes and takes all sorts of pleas 
and drags the other person to the courts and 
forces him to incur all the expenditure and 
.tells all sorts of lies certainly does not deserve 
any sympathy whatsoever. As my hon. friend 
must know from experience, anybody who 
would straightaway go and make a clean 
statement of admission has always the 
sympathy of the court. That discretion is 
allowed to the courts. I do not say that it 
should be made incumbent on the courts 
always to allow interest. It had so far been left 
to the discretion of the courts and those 
debtors who deserved the sympathy of the 
courts always got that. But in the case of 
others, what sympathy do you want me to give 
them? What change in the social law has made 
you change your attitude towards them? By 
making mandatory provisions in the law you 
are compelling the Judges to •give sympathies 
to persons who dragged the other party to 
courts, who would not pay even though they 
had the money. You want these people put 
absolutely on the same footing as t.he others 
who are genuinely unable to pay. 

Mr. Deputy Chairman, the third point 3 
want to touch upon is about the process 
servers. It was really most distressing to hear 
what my hon. friend said not about the civil 
side but about the criminal side. 

SHRI H. V. PATASKAR: On the civil side 
also, there are such instances. 

SHRI H. C. MATHUR: I know but even on 
the criminal side, he mentioned that it was not 
possible for such a number of years to serve 
the summons. What does it mean? It reflects 
nothing but discredit on the present judicial 
administration. To cover that inefficiency you 
want to devise certain methods. Why don't you 
look to the cause of this inefficiency? Why 
don't you see as to why the service is not being 
effected and take steps immediately to see    
that there are no such 
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cases? Instead of doing that, just taking all this 
inefficiency in a very complacent manner, you 
want to devise certain methods of indirect 
service. You say that service by postal agency 
will be legalised now. We know that even in 
the present process serving, there is a lot of 
gol-mal about it and you are going to introduce 
much abuse by adopting this procedure. It is a 
common experience with most of us; we know 
how a man can be kept absolutely in the dark. 
A registered cover is sent, received through the 
postman, the man concerned is kept absolutely 
in the dark and the decree is passed. I have 
very recently brought to the notice of the 
Minister for Communications the fact of our 
postal services deteriorating. When my hon. 
friend spoke very vehemently against the 
postal service I was simply surprised; I could 
not believe that really the affairs had gone so 
bad but when I made a little enquiry about it, 
things came to light and I have brought a few 
concrete cases to the notice of the Communica-
tions Minister and to the postal authorities as to 
what is happening under their very noses. Are 
you going to introduce this simply because you 
have not got the agency to serve the process? I 
would like the hon. Minister to tell me as to 
why this step is being introduced. What are the 
reasons? What steps have been taken to 
improve the present system? Does he mean 
that this agency cannot be improved? 

SHRI H. V. PATASKAR: Does not the hon. 
Member know that the administration of the 
courts and their subordinate organisations are 
under the supervision of the High Courts and 
not under the Government? 

SHRI H. C. MATHUR: Have the High Courts 
failed? Is it the opinion of the High Courts? 
Before you brought forward this clause, was it 
discussed with the High Courts? May I know 
whether the High Courts think Jhat this process 
service cannot be improved? This Legislature 
should never permit pas-! sing of such 
procedures if the High I   Courts fail in their 
duty.    You say that 
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you have got no authority over the 
High Courts but are you satisfied and 
what are your grounds of satisfaction 
against this most abnormal state of 
affairs regarding process service? Pro 
cess service is not working properly 
because there is no proper arrange 
ment. The High Courts are being 
blamed for it but.................... 

SHRI H. V. PATASKAR): I did not blame 
the High Courts. I only brought to the notice 
of the hon. Member that the administration of 
these people is done by the High Courts. I did 
not agree with him in the other part. 
SHRI H. C. MATHUR: But then, what 

is the exposition of the hon. Minister 
for this most disgraceful state of affairs 
regarding process service? I would 
like       him      to    dole    out those 
facts before this House. My 
submission is      that      this      dis- 
graceful state of affairs in regard to process 
serving is mostly because the State 
Governments would not listen to the High 
Courts; they would not sanction money for 
that and they would not make arrangements 
for the service. What happens at present is 
this. 

SHRI H. V. PATASKAR: I have never 
heard the High Courts complaining that the 
State Governments did not give them money 
for the serving of processes. I have never 
heard of any such complaint against any State 
Government. 

SHRI H. C. MATHUR: May I then know 
your reasons? Am I to understand that it is the 
contention of the hon. Minister that process 
serving is beyond improvement? Are there no 
ways and means of improving it? The money 
is available, the High Courts are anxious, 
Government is not at fault—all these 
circumstances are there—but still nothing can 
be done to improve the process serving. Am I 
to understand that? Somebody must be wrong 
somewhere. I am speaking from experience 
about process service. I know how this is being 
carried on at the moment. What is the process 
serving agency, let the hon. Minister explain to 
me. The agency for the process service is   
mostly   the   executive 
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officers. It is done through the executive, the 
Collector, the Tehsildar or the S.D.O. 

MR. DEPUTY CHAIRMAN: I do not think 
you are correct. The courts have got their own 
process servers. 

SHRI H. V. PATASKAR: The courts have 
got their own establishment which has nothing 
to do with the State Governments. 

MR. DEPUTY CHAIRMAN: Government' 
has nothing to do with process serving. 

SHRI H. C. MATHUR: I can say with 
personal experience that it is not a correct 
statement of fact. At least I know about 
Rajasthan. The process service is not entirely 
through the agency of the   judicial   
administration. 

KAZI KARIMUDDIN: It is so. 

SHRI H. V. PATASKAR: If it is so in- 
Rajasthan,  I  shall make enquiries. 

SHRI H. C. MATHUR: It is not entirely • 
through the judicial administration. 

KAZI KARIMUDDIN: It is entirely through 
the High Courts. 

SHRI H. V. PATASKAR: As regards 
Rajasthan, I shall make enquiries but I am 
aware that in all the other States process 
service is through the judicial administration 
and not through the State Governments. I shall 
make enquiries  about  Rajasthan. 

KAZI KARIMUDDIN: There is provision in 
the Civil Procedure Code. 

SHRI H. C. DASAPPA (Mysore): Is it 
during the pre-freedom days? 

SHRI H. C. MATHUR: I am not talking of 
the pre-freedom days. I am talking of 1955 
and I am quite aware of it. 

SHRI JASPAT ROY KAPOOR (Uttar 
Pradesh): Is it a fact or an interpretation of a 
fact? 

SHRI H. C. MATHUR: I think my hon. 
friend is unduly indulging in interpretations of 
what I say. I am making a clean statement of 
fact. 
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I would rather like him to explain. He has 
himself said about the process service 
business, that in all other States it is entirely 
with the High Courts, that they have got their 
own agency. Then may we know why is it that 
direct process service is not possible? Are we 
to suppose that this is something beyond the 
ability of the administration, whether it is the 
High Court or anything? Have the High 
Courts made a report that it is not possible for 
them to evolve a machinery which will be able  
to  effect the process service? 

MR. DEPUTY CHAIRMAN:   Service by 
registered post is there even now. 

SHRI H. C. MATHUR: It is the ser 
vice,   Sir, ............  

SHRI H. V. PATASKAR: What is proposed 
to be done in this measure is that if by the 
ordinary process summons cannot be served 
then it is left to the court to decide in 
particular cases whether in substitution or in 
addition there should be service by registered 
post. It is not as if the whole thing is left to the 
party. If the court comes to the conclusion that 
in some cases, after looking into all the facts 
of the matter that are placed before it, there 
should be service by post, the court will do it. 
I do not know why there is a lot of misunder-
standing. Probably the conditions in Rajasthan 
differ, I think. 

SHRI T. BODRA (Bihar): The truth is that it 
is actually the plaintiff who has filed the case, 
who has to bribe the process-server of the 
court to have the summons served on the 
defendant. 
" SHRI H. C. MATHUR: I will next pass on 

the delays which are there. The hon. Minister, 
while speaking in the other House, mentioned 
that no hard and fast rules could be made 
regarding the disposal of the cases. I cannot 
agree with him. It is not enough to say that a 
particular case or a particular clas;, or type of 
cases should be completed within a particular 
time. While discussing this the hon. Minister 
said that it was very necessary—one of the 
Members there suggested  it—that 

judgments should be delivered within 15 days 
of the completion of the proceedings. 

SHRI H. V. PATASKAR: Sometimes within 
some reasonable time it should be done. 

SHRI H. C. MATHUR: What happens at 
present? I think the hon. Minister is quite 
awars that for months on end and for years 
sometimes the cases keep pending even after 
the entire proceedings have been completed, 
the arguments have been heard. Sometimes the 
Judges are transferred. The hon. Minister 
expressed the hope that even a criticism in this 
House about these delays in delivering the 
judgements will have a very salutary effect on 
our judiciary and that we can hope that no 
such delays will occur. I do not know, Sir, if 
the hon. Minister is aware that there are 
definite and clear circulars from some of the 
High Courts that after the completion of the 
proceedings and hearing of the arguments 
judgments should be delivered within 15 days. 
There are such administrative circulars from 
the High Courts. Even those circulars are 
having absolutely no effect. I do not know 
why in consultation with the High Courts 
some steps should not be taken about it, and if 
no steps are possible on the administrative 
side, some provision should be made. 

SHRI H. V. PATASKAR: This has been 
approved by the High Courts. 

SHRI H. C. MATHUR: What I submit, Sir, 
is that in spite of these circulars nothing is 
being done. There is a clear circular that 
within 15 days the judgment must be 
delivered. May I ask the hon. Minister to 
collect information on this subject as to what 
is the present state of affairs and how to hope 
that it will be remedied and how simple 
administrative machinery can check this  state 
of affairs? 

MR. DEPUTY CHAIRMAN; Now it 
becomes a statutory obligation. The court is 
bound to pronounce judgment within a 
particular period. 

SHRI H. C. MATHUR: And what happens if 
he does not do so?   How is it 
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[Shri H. C. Mathur.] brought to High 
Court's notice? I was just going to explain to 
the hon. Minister that this sort, of .statutory 
provision will not help very .much in actual 
practice. I will give him a typical illustration. I 
know of a particular case which was 
completed two* 'years back. The Judge has 
not yet pronounced his judgment. Now to get 
out of the difficulty because of the circular of 
the High Court ■ what he wants is that one or 
the other party should put in some plea for this 
reason or that reason so that the case can be 
adjourned and he may accede to the wishes of 
those parties. He says: You ask for an 
adjournment on this ground; you ask for an 
adjournment on that ground. 

SHRI H. V. PATASKAR: " Which is "the 
case? 

SHRI H. C. MATHUR: I would rather not 
like to say it openly here. I can only tell you in 
confidence if you want. 

SHRI H. V. PATASKAR: If you can send 
this information I may as well see what I can 
do.   . 

SHRI H.-C. MATHUR: I will send the 
information to you, but I will not give the 
information here on the floor of this House 
because it involves an individual Judge. 

SHRI H. V. PATASKAR:   Not here. 
SHRI H. C. MATHUR: But my point 

in making a mention of this is not to 
spotlight the attention of the hon. Min 
ister on this particular case. What I 
wish to impress upon him is that 
this sort of thing is always pos 
sible'and this will happen and 
this provision ' is not going to 
help. Again on the adminis 
trative side' something coricrete could 
be done. If you can put even one 
District and Sessions Judge who is 
entrusted with nothing else but 
is        an..      ' inspecting Sessions 
Judge,   .  who will go and 

inspect every court very thoroughly once in 
six months, this thing is likely to stop. It is not 
likely to be stopped merely by this provision. 
But this provision will be helpful. This 
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; provision will be helpful only if we can j see 
that it is implemented through ! certain agencies. 
Otherwise, this will remain as good a dead letter 
as the circular of the High Court is today. My 
hon. friend will concede that the High Courts 
will agree that this is, the state of affairs today. It 
is what is exactly happening. They will not deny 
it. Why is this state of affafirs continuing in spite 
of the circulars from the High Courts? 

SHRI H. V. PATASKAR: The hon. Member 
is under a misapprehension. I said the High 
Courts had agreed to this provision. They did 
not agree with all this kind of thing and the 
manner in which the hon. Member just 
described. 

SHRI H. C. MATHUR: I quite under 
stand. I don't dispute this proposition. 
I know that the High Courts 
have agreed to this provision, 
but what I am just wanting to 
impress upon the hon. Minister 
is this that in spite of the fact 
that the circular of the High Court 
is there, that it is binding 
on the judges and the Judges 
should      know      that they      are 

defaulters,      that  circular    is  having no effect    
on them.    And,    similarly, this  provision  
which  you   are making j   now, will not be very 
effective until •  and unless you devise cerfain 
administrative  machinery  to  see that  this  is 
implemented.    That  is  my  point.  You should,  
in consultation with the High Courts,  devise  
certain     administrative machinery to see that 
this provision is !  implemented.    Otherwise  
my     conten-|   tion   is   that   this   provision   
will   also I  remain as good a dead letter as the 
circular    of the    Hiph Court    is    at present.   
Therefore,   if  we   want  that something  really  
tangible   should   be done, we must devise 
certain admin-|   istrative  machinery  to  see  that     
the* j  healthv and salutary nrovisions which we  
are making are  implemented. 4 P. M. 
are, some of the points which I have mentioned. 
I must in fairness to the hon. Minister say that 
there are ]   many   other    provisions     which     
are almost     non-controvrrsid.    They  are 
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very healthy and they are certainly 
an improvement. They will certainly 
help the judicial administration. But, 
as I said, the Government have given 
a very poor account of themselves. 
Of course, these are a few 
good innocent provisions which 
we      do      appreciate but we 
feel that the Government has certainly failed 
in fulfilling the expectations and hopes which 
they themselves had aroused in our minds and 
which we legitimately claim from them. 

Sir, with these few words I will expect that 
the hon. Minister will widen the scope of the 
Joint Committee and enable us to make sorce 
real contribution to improve this absolutely 
hopeless state of affairs. 

SHRI H. C. DASAPPA: Mr. Deputy 
Chairman, I rise to support the Bill to amend 
the Code of Civil Procedure and I must join 
with my friends In congratulating the hon. 
Minister foi having brought forward at least 
these few amendments over which, as I see, 
there is not very much of difference of opinion 
amonn the hon. Members. 

Sir, the entire Civil Procedure Code 
may      need a        thorough      re- 
examination and further simplifica 
tion in the light of the 
experience that we have gathered all 
these years and also to make the proce 
dure somewhat compatible with the 
conditions prevailing in the land. The 
hon. Minister referred to the fact that 
a Law Commission has been constituted 
which will go into the whole question 
but,still the Government thought that 
something could be done in the mean-, 
time until we could have a more com 
prehensive Code of Civil Procedure. 
From that point of view, I think this 
measure does deserve a very hearty 
welcome   and   support   of  this   House. 

I do not think I should traverse the ground 
which has already been covered but I do feel 
constrained to answer one or two points which 
have been referred to by some of the speakers, 
particularly about the provision relating to 
admission of appeals by applicants in forma 
pauperis. I am afraid one point was 
overlooked by hon. Members 
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who criticised the provision and urged 
that the court should not have the dis-
cretion to reject the application merely 
because of the non-appearance of the 
pauper applicant or his pleader. If they 
had read the existing provision correctly, 
they would have found that today there is 
no provision for the appearance of the 
applicant himself or his pleader at the 
time of admission and the court can 
consider the question of summary 
rejection unless it sees reason to think that 
the decree is contrary to law or some 
usage. I think I had better read the Order 
to make it quite clear. This is Order 
XLIV, rule 1 and it sa*ys: 

"Any person entitled to prefer an 
appeal who is unable to pay the fee 
required for the memorandum of appeal, 
may present an application, accompanied 
by a memorandum of appeal, and may be 
allowed to appeal as a pauper, subject, in 
all matters, including the presentation of 
such application, to the provisions relating 
to suits by paupers, in so far as those 
provisions are applicable:" 

And there is this important proviso: 
"Provided that the Court shall reject the 

application unless, upon a perusal thereof 
and of the judgment and decree appealed 
from, it sees reason to think that the decree 
is contrary to law or to some usage | having 
the force of law, or is otherwise erroneous 
or unjust." 
It is as much as to say that the applicant has 
no inherent rifjht to be heard by the 
appellate court, as the law stands at present. 
This amendment now seeks to confer upon 
him a new right, namely, that he has a right 
to be heard before the application is 
rejected. Now, I ask whether it is not a 
conferment of an additional right or whether 
it is an abridgement or curtailment of his 
existing right. So I think the provision is a 
very wholesome one and let us note that the 
law pro-i   vides him with a' special aid in 
order 
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[Shri H. C. Dasappa.] to secure remedy so 
that his poverty does not come in the way of 
his securing justice. When such a person is 
seeking relief from the appellate court after 
getting an adverse decision in the lower court, 
he should be a little more serious in the 
prosecution of his pauper application; and if 
he does not choose to appear himself or if his 
pleader does not choose to appear when an 
opportunity is given to him, and thus treats the 
court with scant courtesy, he cannot complain 
if the court uses its discretion. The law as it is, 
provides no right to him to have his 
application heard. 

SHRI J. S. BISHT; May I be permitted to 
point out to my hon. friend that he is 
confusing two situations in his mind. The 
provision that he has read out relates to the 
stage where a man applies for permission to 
appeal in forma pauperis. That is a different 
stage because at that stage the court has to 
decide whether or not to allow him to appeal 
in forma pauperis and it only says that even in 
that stage the court shall not reject it if certain 
conditions are found to be there, that is, if 
there is patent injustice or something like that. 
But what we are saying now under this is this. 
Once the court admits the appeal in forma 
pauperis then he should be put on a par with 
other suitors. There should be no distinction 
made. 

SHRI H. C. DASAPPA: This is about the 
procedure on application, to appeal in forma 
pauperis. 

SHRI J. S. BISHT: Even there if the court 
finds that there is patent injustice, it shall not 
reject the application. It says that it will not 
allow that person to appeal in forma pauperis 
and that is the end of it. But once he has been 
allowed, once he has been given the right, the 
court recognises that he is a pauper and that he 
can appeal in forma pauperis. After that he 
should be on the same footing as  any other 
suitor. 

SHRI H. C. DASAPPA: I am afraid the 
confusion is on the other side. This 
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refers to pauper applications for leave 
to appeal; not the hearing of pauper 
appeals which is quite a different 
thing and which follows subsequent 
ly. My good friend, Mr. Bisht, who is a 
very experienced lawyer should try 
to find out the exact nature of the 
amendment and see to what it is 
made applicable. It is made appli 
cable to the consideration of pauper 
applications. You find here the 
heading 'Procedure on application for 
admission of appeal'. If the appeal 
Is admitted and there is later posting 
for the hearing of the appeal on merits, 
then this amendment does not come In 
the way at alL So I am afraid ..........................  

SHRI J.  S. BISHT:   Is it redundant 
then? 

SHRI H. C. DASAPPA: Not at an. This is for 
the admission of the pauper application. Now, 
a date is given and the person is entitled to 
appear himself or through his pleader and 
make out a case in favour of his pauper 
application. Such a provision does not exist 
now. If he files a pauper application, without 
giving hilm a hearing either by himself or 
through his advocate, it was open to the High 
Court to reject it summarily. But now the only 
crime that the hon. Minister, Mr. Pataskar, is 
committing is that he gives him the right to 
appear by himself or through his advocate and 
have the pauper application heard before it is 
admitted. So, my friend may just go through it 
over again more closely and I am sure he will 
have a word of congratulations to the hon. 
Minister. Therefore, Sir, I think it is a very 
wholesome provision that has been introduc-
ed. 

KAZI KARIMUDDIN: For arriving 
at a conclusion that the judgment is 
erroneous, whether the evidence can 
be looked into? According to this 
provision ............. 

SHRI H. C. DASAPPA: May I submit that 
this is an extraordinary concession shown to 
the pauper appellant? Therefore, he cannot 
claim all the remedies which by law and right 
he can claim 
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in case he pays the necessary stamps and  
flies  a  regular appeal. He wants 
some special concession and, therefore,   
unless  he   makes   out   a  prima 
facie case that there is something 
which the court has got to consider .................  

KAZI KARIMUDDIN: Prima facie case 
from the judgment and not from "the 
evidence, evidence is not to be looked into? 

SHKI H. C. DASAPPA: My friend forgets 
that today the court won't have to hear the 
party in considering the judgment and decree. 
My friend is trying to bring in a new idea alto-
gether. If my friend Mr. Karimuddin's idea is 
that even at the stage of admission of a pauper 
application, the court should get the whole 
records— not merely depend upon the 
judgment and decree, but also use the 
evidence on record—then that is a different 
amendment. It has nothing to do with the 
opportunity to be given to a pauper applicant 
in the case of an appeal. 

KAZI KARIMQDDIN: That is what I have  
suggested. 

SHRI H. C. DASAPPA: That Is a different 
matter. I should think that that has got to be 
considered on its •awn merits. But what I say 
is that today the pauper applicant, in the case 
of his appeal, is getting an additional right and 
that had better be recognized and let us be 
thankful for at least  that much of relief. 

Then. Sir, I refer to another mat 
ter............  

SHRT J. S. BISHT; Mr. Deputy Chairman, 1 
accept what he has said. I have just seen it; I 
thank him for it. 

SHRI H. C. DASAPPA: Then, Sir, there is 
one amendment which makes ■me rather 
nervous that is in clause 16, which relates to 
service of summons by post. Now, Sir, there is 
such a thing as "personal service" and what Is 
known as "substituted service". You find that 
in Order V, Order XXI and in many  other  
provisions  relating to 
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the service of summons to the defen 
dant, to witnesses and so on. Now, 
service of summons by post is what is 
known as a substituted service. It is 
not a regular service, it is not what 
is   known   as   'personal   service' .................. 

KAZI KARIMUDDIN: This is not des-
cribed  here  as  'substituted  service'. 

SHRI H. C. DASAPPA: Please wait a 
minute. It can be personal service, if the party 
who is summoned—maybe a witness, maybe 
a defendant, maybe anybody—accepts the 
registered letter, acknowledges it either by 
himself or through his accredited agent. If he 
accepts the registered notice, then it is 
tantamount to personat service. But the 
trouble starts where he does not choose to 
accept it. Now what do we find in clause 16? 
Proposed rule 20A.(2) says: — 

"An acknowledgment purporting to be 
signed by the defendant or the agent or an 
endrosement by a postal employee that the 
defendant or the agent refused to take 
delivery may be deemed by the court 
issuing the summons to be prima facie 
proof of  service." 

Now, the trouble only starts where the postman 
or whoever is there on behalf of the postal 
department, makes edorsement that the 
defendant or his agent refused to take delivery. 
What happens when in the normal course the 
process server goes to the defendant and 
chooses to serve him with such a notice or 
summons? If he accepts it. it becomes personal 
service. If he does not, he resorts to what is 
known as substituted service. And what is 
substituted service? The process server affixes 
a copy of the summons on the outer door or on 
any conspicuous part of the house and possibly 
a Mahazar is drawn up to the effect that the 
person refused to accept the summons and wit-
nesses attest that document. Now, I would ask 
the hon. Minister to tell me whether there is 
any possibility of treating this rejection by the 
defendant or any other party as 'substituted ser-
vice' when the postman does not choose 
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Dasappa.] to follow a similar procedure by 
way of affixing it to the outer door or on a 
conspicuous part of the house. I am afraid, Sir, 
there is room for considerable mischief in 
merely leaving this provision as it is. After all, 
most of the parties remain in the villages and 
the postal authorities are also people round 
about in the villages. Very often I have seen 
these postmen nofcjeven going to these 
remote villages, but sending those letters 
through somebody and getting 
acknowledgments. Now, in such cases I do 
not know whether there will not be room, for 
infinite mischief if this provision is left to 
stand for itself without further safeguards. I 
would ask the Law Minister to kindly take 
note of this fact and give me an answer before 
he can expect our support. I hope, Sir, I have 
made this point sufficiently clear because 
according to clause 16 (1), rule 20A (2), a 
note by the postman that the defendant or .he 
agent refused to take delivery by itself may be 
deemed by the court issuing the summons to 
be prima facie proof of service. I am afraid 
that will l^nd us in a lot of difficulties and I 
would like the Joint Committee to consider 
that and provide sufficient safeguards in this 
respect. 

Sir, I do not think I should refer to many of 
the controversial matters to which my hon. 
friend Mr. Mathur referred. All that I can say 
is that I think he is mistaken, rather grievously 
mistaken, in trying to make out that the 
service of processes is done through revenue 
officers. There is something radically wrong 
either in the particular State of which he has 
experience -or with the source of information 
that he has gathered. I am oretty sure even in 
the State of Rajasthan the service of processes 
is a matter left entirely to the staff of the 
different courts—the High Courts and the 
District Courts. But if for any extraordinary 
reason there is a different system prevailing 
there, I entirely agree with him that the sooner 
this is remedied the better it is for us. 
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1955 Sir, almost all these are very salutary  
provisions.    I  particularly  appreciate the 
provision with regard to the pronouncement of 
judgments. That is a  matter    which will    
minimise    the delays  of  law.     But more  than  
that what    I   appreciate   is   that  when    a 
judgment    is    to be    put   off    to    a future       
date,      the   date    will    be intimated     to     
the       parties      concerned.   I   have   had     
certain   cases. Sir,   where   judgments   were  
delivered on the last day before the vacation, and 
the parties had no chance to know anything 
about them.    In such a case the parties  are  all 
the  while  under    the impression that the 
judgment is to be delivered after the vacation, 
and they just overlook the matter. And vary often 
it   happens   that   one person   may be i   very 
vigilant;   he obtains a copy of that '■  judgment 
and  all    that,    whereas the I  other person has 
no chance of obtain-i  ing a copy,  and after the 
vacation if !  he chooses to apply for a copy of 
the judgment,   the   time   factor   begins   to 
operate, and he loses the chance of an appeal.    
It is therefore, one of the most salutary  
provisions  that    have    been introduced in the 
Bill. 

Then. Sir, there is just one other point to 
which I would like to refer before I close. And 
that is this. The amending Bill takes away the 
provision tor awarding interest on costs. There 1 
agree with my friend, Shri Mathur, that 
sufficient justification has not been made out to 
support a provision like that. Is it not, I ask, 
within the experience of most of us, including 
the hon. Minister, Mr. Pataskar, that many a 
party with a very legitimate cause of action has 
got to borrow money at a high rate of interest in 
order to find money for the stamps and to pay 
the lawyer's fees? I am pretty sure, Sir, that it is 
well within your experience also. I might say 
that more than 25 per cent, of the people run into 
debts in order to prosecute a case which is a 
righteous case in which. I think, they "rompelled 
to seek a remedy in a court of law because of the 
mulishness and perversity of the defendant. Now 
in such a case what kind of social purpose is 
served by denying this person the interest which 
he has got to 
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pay to his creditors for the prosecution of hi_> 
case? And v. hat great social ends are going to 
be served by taking away that healthy 
provision contained in the existing Civil 
Procedure Code? I, for my part, have not been 
able to appreciate that part of the argument of 
my friend. 

SHRI J. N. KAUSHAL (PEPSU): Have you 
seen if ever it is put into practice? 

SHRI H. C. DASAPPA: Sir. I may say that 
this awarding of interest on costs is more an 
exception than a rule. It is only where the 
courts get to know that the poor parties—
plaintiffs more often—have had to suffer a lot 
because of the defendants' ways that they 
sometimes award interest on costs. I entirely 
agree with my friend that it is not a usual 
thing, and when it is an exceptional thing, for 
which there must be ample justification, why 
do we take away the discretion of the court to 
award interest on costs? And what is the 
remedy in a case like the one I have referred 
to? I, therefore, think, Sir, that it is very wrong 
for us to remove that particular healthy 
provision which obtains in the existing Civil 
Procedure Code. I may say that I welcome the 
other provision, the alternative provision 
namely, that there is always relief given to the 
defendant in the form of compensation where a 
person resorts to a false or frivolous or 
vexatious proceeding. Therefore, I say that 
when there is that alternative provision, to be 
newly introduced, there is no need to take 
away the existing safeguard for the poor 
plaintiff who has got to borrow money in order 
to launch his case. 

With these few words, Sir, I have great 
pleasure in commending the amending Bill 
for the kind acceptance of this House. 
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DR. W. S. BARLING AY (Madhya 

Pradesh): Mr. Deputy Chairman, while 
generally supporting the motion of the hon. 
Minister for sending this Bill to a Joint 
Committee, I wish to make just one or two 
observations which seem tome very relevant. I 
am referring in the first place to clause 16, 
subclause (9) of this amending Bill. It: seems 
to me that with regard to this particular 
provision, the entire point has been missed by 
the various speakers in this House. It will be 
observed that the only real change that this 
clause seeks to make in the original Code of 
Civil Procedure is this that, while in the 



 

[Dr. W. S. Barlingay.] original Code there is 
no provision that with  regard to an application 
of this sort the applicant or his counsel should 
be heard by the court concerned, the provision 
that is sought to be made in this amending Bill 
is that a day shall be  fixed by the court  
concerned  and the  applicant  or his pleader 
shall be heard.   That is the only difference   
between  the  original  provision  and  this 
provision.   Now, what I am suggesting is that 
that entirely misses the point. Why should a 
pauper be under a handicap?   Under the 
original Code of Civil Procedure, a pauper did 
have a certain handicap.    What   was   the     
handicap? The handicap was not that his appli-
cation for the admission of an appeal could be 
summarily rejected. That was xiot the real 
handicap.   The real handicap was    that    under 
certain circumstances his appeal would not be 
heard ■on mejits  at all.    If there v/as      any 
point of law involved then the appeal would be 
heard, but on points of fact his appeal would not 
be heard.    I would refer you,  Sir,  to the 
relevant provisions in the Civil Procedure Code 
with regard to pauper appeals   as   it   was 
originally in the Code.    This    is    the 
provision: 

"Any person entitled to prefer an appeal 
who is unable to pay the fee required for the 
memorandum of appeal, may present an 
application accompanied by a memorandum 
of appeal, and may be allowed to appeal as 
a pauper, subject, in all matters, including 
the presentation of such application, to the 
provisions relating to suits by paupers, in so 
far as those provisions are applicable:" 

And then there is a very important proviso: 

"Provided   that  the  Court     shall 
reject'' etc. 

And that is the distinction which the court 
makes between an ordinary person who is able 
to pay the fees and the pauper, and that 
distinction is still being maintained in this 
amending Bill.    The original proviso says: 

"Provided that the Court shall reject the 
application unless, upon a perusal thereof 
and of the judgment and decree appealed 
from, it sees reason to think that the decree 
is contrary to law or to some usage having 
the force of law, or is otherwise erroneous 
or unjust." 

It   will   be   observed  that   these   last 
phrases—"decree is contrary to law or 
to some usage having the force of law 
or is otherwise erroneous or unjust"— 
these  very  same phrases  have    been 
retained in this amending Bill. The dis 
tinction which the original Code makes 
between the pauper and a person who 
is able to pay the court fee is still main 
tained     What is the justification    for 
making this sort of distinction between 
a pauper and a person who is able to 
pay the fee?    Before a    court    of law 
all people should be treated alike. Once 
it is proved that a man is a bona fide 
pauper, then should he be denied the 
right  which  an  ordinary person    has 
before a court of law? I see no justifi 
cation for this sort of distinction at all. 
In this respect I think it is Just possi 
ble ......... 

SHRI .1. S. BISHT: But one who is declared 
pauper. 

DR. W. S. BARLINGAY: NO, Mr. Bisht is 
entirely mistaken. Even when he is proved to 
be a pauper.... 

SHRI J. S. BISHT: Then he is on a par. 
DR. W. S. BARLINGAY: No. he is not on a 

par. 
SHRI J. S. BISHT: That is in the application 

stage. 
DR. W. S. BARLINGAY: Quite so. At that 

time all that the law provides is that he shall 
be heard. 

SHRI J. S. BISHT: Yes, whether he is a 
paupar or no1. 

DR. W. S. BARLINGAY: No, 
not       on        that       point alone 
but        with regard to the 
merits of the appeal also, not on the mere 
question whether he is a pauper or not. The 
point is, at the time of the hearing of the 
application, the merits of the appeal can be 
considered. 
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That is a distinction which my hon. "friend 
Mr. Bisht is ignoring. What I submit, with all 
respect is that there is no justification for 
putting the pauper under a handicap like that. 
In this respect this amending Bill is really 
missing the entire point. 

Then. Sir, there is another puint in 
this Bill which, I humbly submit, does 
Teally go against the provisions and 
"the spirit, of our Constitution. The 
"Constitution provides that the dignity 
of every citizen of this country shall 
he the same. It is untrue to say that 
"the dignity of a Minister or a Rajpra 
mukh or any high dignitary 
of the State is greater in 
any respect than the dig- 
nitv of the ordinary citizen in this coun 
try. The particular provision that I am 
referring to is in clause 14 of this 
amending Bill. This sort of a provision 
is really, to my mind, an anachronism, 
it is a vestige of the old feudalism in 
some other form. What is the distinc 
tion? 

SHRI J. S. BISHT: It Is the exemption of an 
office, not of a person. 

DR. W. S. BARLINGAY: Well, that is 
reallv a distinction without difference. -a 
distinction between tweedledum and 
tweedledee. Suppose a Rajpramukh comes 
before a court because his evidence is 
material. He gives his evidence, not as 
Rajpramukh but as an individual who is in the 
know of the facts. That is all that is material. 
So -what I say is that there is no justiflca-"tion 
for supporting that a distinction in this respect 
should be made between -citizens of the State 
and even a Rajpramukh or anybody else—it 
does not matter who the person is. Why should 
a ■distinction be made in this particular 
respect between the Rajpramukh or Minister 
and an ordinary citizen of the State? All 
citizens of the State should be treated alike by 
the courts of law 

SHRI J. S. BISHT: But you must honour the 
State. 

DR. W. S. BARLINGAY; But where is the 
dishonour to the State? I don't lunderstana. 

SHRI J. S. BISHT: When tne President is 
dragged to the Munsif's Court, (itJisjnot a 
dishonour? 

DR. W. S. BARLINGAY: If his evidence is 
relevant to a particular case, why should it be 
a dishonour to him to appear m the court of 
law? He may be given a chair and treated with 
the utmost courtesy. 

KAZI KARIMUDDIN: Why should he be 
given a chair? 

SHRI H. C. MATHUR: Everybody snould 
be given a chair. 

DR. W. S. BARLINGAY: That is what Mr. 
Mathur has suggested. Why not, if he has to 
appear before a court of law he should appear 
as an ordinary citizen. Surely this is a vesige 
of old feudalism. In matters of dignity why 
should people begin to imagine that an 
ordinary citizen is less dignified in any way 
than a Minister or a Rajpramukh or for the 
matter of that, even the President of India? 
Why that distinction should be made I do no: 
see. 

SHRI AKBAR ALI KHAN (Hyderabad) : 
How does it affect justice if he is examined 
on commission? 

DR. W. S. BARLINGAY: It does not make 
any difference. I entirely agree with my hon. 
friend there. It does not make any difference. 

KAZI KARIMUDDIN: He can travel in 
first-class. 

DR. W. S. BARLINGAY: Because a person 
is exemrted it is not going to make any 
difference to the judgment of the particular 
court. I am not suggesting that. What I am 
saying is that all the people, all the citizens of 
the State   must   be   treated    alike.   That 
is the spirit of the law and of the Constitution. 
No distinction should be    made    in    that    
respect    between 
man and man and between any office which    
he    may  hold    or    a    person 
who does not hold   any   office at   all. 
These are the observations which I wanted to 
make. 

There is just one other thing which I should 
like to say at this stage    so 
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[Dr. W. S. Barlingay.] far as the Bill is 
concerned. In the Statement of Objects and 
Reasons it is stated that the main reason why 
this amending Bill has been brought forward is 
that by amending the various provisions, it is 
hoped that the time taken in litigation may be 
cut short. With all respect to the hon. Minister, 
I must say that I have got some experience of 
law courts and, although I say that these 
provisions are good and that they ought to be 
made, none-the-less I do not Uwt that these 
amendments are going to cut short the time 
required for litigation in civil cases. 

With these words, Sh^ I commend the 
motion to the House. 

MR. DEPUTY CHAIRMAN: Hon. Min-
ister. 

(Shri Akbar Ali Khan stood up.) 
Do you want to speak? 
SHRI AKBAR ALI KHAN: Now that he 

has got up, I do not mind, Sir. 
SHRI H. V. PATASKAR: I will be happy to 

sit down if the hon. Member wants to  speak. 

SHRI AKBAR ALI KHAN: I have nothing 
very much to add but as I felt that this matter 
was being discussed in a very easy manner, I 
might, with your permission, take two 
minutes. With your permission, I would say 
what I have been feeling. Certain amendments 
have been brought forward and we are grateful 
to the Government and to the Minister in 
charge for these little mercies but to tackle this 
delay in civil litigation, a very drastic change 
is required. Very recently, in the Supreme 
Court, on a very technical basis,a case that had 
been pending for twenty years was sent back 
for fresh enquiry in which the Chairman of the 
Law Commission was a party. There are many 
cases like that. They say that if a person wins 
in a civil case, he loses and if he loses, he is 
finished. That we see in actual life and it 
applies to most of the civil cases. So, it is very 
very oecessary that something drastic is done 

in order to give that feeling to the people that 
Justice is done and justice is done at the right 
time. That is the position. At the present time, 
in cases of ancestral property, generations 
come and go but the cases go on. I asked one 
of my clients who was about sixty years old to 
enter into compromise but he said, "I do not 
want to have you as my Counsel. My grand-
father started this, my father continued it and 
you want me to give it away". Even in clients 
that mentality grows up that they should 
continue the fight. In that particular case, they 
had practically finished the whole of the 
property. 9o, it. is something which has to be 
taken very seriously and looked into in the r-
hanged circumstances and with the changed 
ideologies. I am really expecting a very very 
illuminating lecture from you, Sir, who led the 
deputation to Soviet Republic and from those 
Lawyer friends who have been to Russia, to 
know something-, really as to how they have 
met this problem and how far (interruption) 
this can be tackled. Even the highest court in 
India, the Supreme Court and the High Courts 
have said,. "Well, what can we do? We are 
following the law". At present, there is 
something wrong with the law itself and it has 
got to ithe-remedied. I hope that the Law 
Commission will tackle this matter as it 
comprises the best legal brains of India. 

So far as this present Bill is concerned, these 
are some amendments which are very helpful 
and I commend them for the approval of the 
House ni:d I am sure Order XXI which has 
been left out on account of too many 
complications, will not be left out by the Law-
Minister because lot of delay occurs because 
of the delay in execution proceedings. 

Then a date must be fixed about the 
judgment, I know even in High Courts, the 
judgment is delivered after six months or 
more, after the termination of the agtpennent, 
leave aside Ministers, who are saddled with 
quasi-judicial authority.    Humanly  it   is   
difficult   to 



 

remember things notwithstanding short notes. 
So, some salutary provision must be there. 
After the termination of the arguments, 
judgment must be delivered within two 
months. There must be some such salutary 
provision. There are several things which, in 
the new set-up do require careful thought for 
quick disposal of the case as it is sought to be 
done through this amendment by our 
experienced Law Minister, but in order to 
effectively control delay a very radical dealing 
with the whole affair of litigation in relation to 
procedural laws is peremptorily required. 

SHRI KISHEN CHAND (Hyder 
abad) : Mr. Deputy Chairman, 
I      agree      with      most      of the 
speakers who have pointed 
out that in civil cases there is extreme 
delay. As the speaker who has just 
sat down pointed out, generations 
after        generations        have been 
continuing the      fight.      It is 
really a paradise for the lawyers and. therefore 
efforts must be made to radically change the 
law. We are very glad, Sir, that a Law Com-
mission has been appointed but—apart from 
these general complaints—when this matter is 
being referred to a Joint Committee, I want to 
draw attention to one or two points and in 
particular, to the points which refer to Hyder-
abad. 

As was pointed out by the hon. Min 
ister while dealing with this Bill, ex 
parte decrees of Bombay High Court 
against persons residing in Hyderabad 
State        cannot be executed 
and vice versa, the decrees 
passed exparte by the High 
Court      in        Hyderabad against 
persons in Bombay cannot be executed. I am 
sure there are hundreds of such cases both 
against the merchants of Hyderabad and 
against the merchants of Bombay and if, by 
revision of this law, decrees prior to 26th 
January 1950 become affected, it will cause a 
great havcc to the business community of 
Hyderabad. A large number of cases have 
been undefended and if they are  executed  
now,  they  will  be  only 
48 R.S.D.—6. 

one-sided decrees and great hardsnip will 
follow. When this provision was already In 
existence in the old law, why has pointed 
attention been drawn to it? I would like the 
Joint Select Committee to carefully draft this 
provision in the clause so that the decrees 
which are prior to 1950 will not be executed 
now without a fresh trial of the case. There are 
several othei items in this Bill where 
temporary and partial relief has been   given. 

I now come to cases, where on small points 
petty cases are posted for three months and 
then on that date, the party pays a nominal 
amount as compensation and the case is 
postponed for another three months. I want 
definite provision to be enacted so that no 
postponement of a case shall be allowed 
withoat payment of adequate costs and even if 
a postponement is allowed, the second 
appearance shall be within a period of one 
month. At least I know about Hyderabad and 
the practice there is that cases are posted 
within one month. There is a general 
understanding that the lower courts cannot 
give a date beyond three weeks. Some such 
provision should be made as part of the Civil 
Procedure Code so that in all parts of India, a 
case may be postponed only up to a period of 
three weeks. Similarly, Sir, in the matter of 
evidence, though it is really not part of the 
Civil Procedure Code, there is scope for great 
delay. Therefore, I would suggest to the hon. 
Minister, especially when the Bill is being ref-
erred to a Joint Committee, that greater care 
should be taken at least to provide for speedy 
disposal of cases. 

With  these  words.   Sir,   I    welcome the 
Bill 

MR.   DEPUTY     CHAIRMAN:     The 
hon.   Minister   will   reply   tomorrow 

The    House    stands    adjourned   till 11   
A.M.  tomorrow. 

The House then adjourned at five 
of the clock till eleven of the clock 
on Wednesday, the 17th August  
1955 
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