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shower on me.
was prevaricating. I do not know
whether it is parliamentary or not,
but yet I think it is not quite gentle-
manly to use such a word about
another gentleman. Then, he said that
some time ago, I think two and a half
years ago or something like that, I
was living a decent and honourable
life. The implication, Sir, is quite
clear. The insinuation may not be
personal to me but for all who may
be occupying this seat. Sir, if this is
the attitude of Members on that side
towards Members on this side, then I
cannot understand how even at the
command of the Chair we can take
everything that comes out from those
Members seriously as I should take
the utterance of a particular Member.
Then, Sir, today......

Mr. DEPUTY CHAIRMAN: I do
not think that he wants you to take
them seriously in these matters.

SHrr A. C. GUHA: Shall I read out
the passages? 1

Surt BHUPESH GUPTA: Yes.

Surt H. C. MATHUR: And also the
explanation which he gave after-
wards. -

Surt A. C. GUHA: Here it says:

“It is no use trying to prevari-
cate...... ”

Sur1 BHUPESH GUPTA: Yes, that
[ said.

Surr A. C. GUHA: I am coming to
the other thing. It says:

“He was a very simple man and
I think he was living a very
honourable and decent life at that
time. Now at that time he was
also...... ”

Surt BHUPESH GUPTA: Sir, on a
point of clarification, I was talking
gbout thirty years ago or twenty
years ago.
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Mr. DEPUTY CHAIRMAN: You
need not clarify.

Surr A. C. GUHA: This morning he
has been pleased to say this:

“As far as the Ministry is con-
cerned, the Finance Ministry has
won the distinction in the country
of shielding all types of corruptior
and nepotism in the country. Sir,
from that Ministry I do not expect
any justice or fairplay...... ”

Sir, today he may be the leader ot
an Opposition Party and I expect he
will keep the dignity of the position
he occupies now. But I cannot forget
that some years ago he used to stand
with me in a different relation. What-
ever he may do now, I can particu-
larly—because of my age and because
of the past relation—I should have
some generosity and indulgence
towards him.

Thank you, Sir.
Surt BHUPESH GUPTA: May I
ask one question, Sir?

Mr. DEPUTY CHAIRMAN:
question. The question is:

“That the Bill be passed.”

No

The motion was adopted.

——

THE ABOLITION OF WHIPPING
BILL, 1955

Tee MINISTER ror HOME AF-
FAIRS (SHRT GOoVIND BALLABH PANT):
Sir, I move:

“That the Bill to provide for the
abolition of whipping as a punish-

ment by repealing the Whipping
Act, 1909, and further amending
the Code of Criminal Procedure

1898, be taken into consideration.”

I do so with real pleasure, Man
words are not needed from me i
support of this Motion. I am confider
that it will be accepted and endorse
by every hon. Member of this Hous
The Bill purports to repeal t¥
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Whipping Act and to delete the allied
provisions from the Criminal Proce-
dure Code. It virtually wipes out the
references to whipping from our
penal law altogether. I use the word
“virtually” deliberately as there is a
provision in the Prisons Act which
lies outside the purview of the Parlia-
ment and consequently could not be
covered by this Bill. We have, how-
ever, advised the States to amend the
law on that subject and to delete that
provision from the Prisons Act also.

Sir, to use a very mild expression
whipping has always been regarded
as a harsh sort of punishment. It has
always been treated with considera-
ble aversion. But still it has been in
vogue since the commencement of
British regime in this country, and
perhaps that system of punishment
existed even previously. A number
of offences were punished with whip-
ping up to 1909 when the Whipping
Act of 1868 was amended. Many of
the crimes which were liable to be
punished with whipping were then
taken out of this Act. The few that
are left are contained in the existing
Whipping Act, which is going to be
repealed by this Bill

In the olden days, a large number
of persons were convicted and were
sentenced to whipping. Their num-
ber has, hcwever, been progressively
jeclining, and those who are awarded
his sentence now are no more than
me-tenth of what they used to be in
hose times. It is a barbarous sort of
yunishment even for criminals. The
dvanced countries have put an end
o this system. The British Act of
948 abolished whipping. It is no
nger allowed by the American Code
ither. It i& not in consonance with
ur creed and spirit of non-violence.
here sre some things which bless
10se who give and also those who
ke. Whipping is just the reverse of
1at. It coarsens the man who is
ibjected to such  punishment and
1s a coarsening effect on the society

well. The science of penology has

nde great advances in recent vears.

{ RAJYA SABHA )
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Our entire outlock towards crime
and criminals has undergone a far-
reaching and almost categorical change.
The age when punishment was
inflicted out of a spirit of vindictive-
ness is gone. No longer do we think
of an eye for an eye or a tooth for
a tooth. On the other hand, punish-
ment is inflicted more with a view to
reform and rehabilitate the person
who is subjected to some sort of
penalty by the State. The State is
interested in the reform and rehabilita-
tion of the so-called criminal, and
also in the protection of society. The
triumph of a penal system lies in
converting a criminal into a useful
and clean citizen. The sentence of
whipping does not conduce towards
that end. It, in fact, aggravates the
tendency towards desperation. It
embitters one and makes him still
more callous. So, ifrom whatever
angle one may look at it, it serves no
wholesome purpose, and no remedy
short of its complete eradication and
elimination can suffice. Consequently
we have introduced this Bill. And I
am sure that every Member of this
House will welcome it, and it will be
passed unanimously by the House,
and if possible, today.

Mgr. DEPUTY CHAIRMAN: Motion
moved:

“That the Bill to provide for the
abolition of whipping as a punish-
ment by repealing the Whipping
Act, 1909, and further amending
the Code of Criminal Procedure,
1898, be taken into consideration.”

Pror. A. R. WADIA (Nominated):
Mr. Deputy Chairman, I have listened
with very great interest to the
address which was given to us by the
Home Minister. Sir, it is my misfor-
tune that I do not entirely share his
enthusiasm about the abolition of
whipping as a punishment. He has
said, Sir, that it is a completely out-
moded mode of punishment. Perhaps,
it is up to a certain point. But the
Statement of Objects and Reasons also
goes on to say that it has been reserv-
ed in certain other countries for
extreraely heinouc offences attended
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with revolting cruelty. I think, Sir,
there is considerable justification for
retaining this sort of punishment.

It seems to me that after all whip-
ping is not resorted to normally by
our magistrates, It is there. No
magistrate is compelled to impose
whipping as a form of punishment,.
Along with two other forms of punish-
ment it is there. And it should be there,
because human nature is very com-
plex, and although I fully share the
enthusiasm of the Home Minister that
criminal law should be used as an
instrument for reforming a criminal, I
am afraid, there are certain types ot
criminals who cannot be reformed. I
shall give an example. A Solicitor
who unfortunately found himself in
a prison wrote his experiences of pn.
son life and said that it was impos
sible for any person to enler a prison
and to leave it without being coarsex
ed—exactly the expression that the
Home Minister used. Well, perhaps it
is so. But that is hardly an argument
for abolishing imprisonment altg-
gether. If human beings choose to d¢
a wrong, they must face the conse-
quences. There is a very helpful bib-
lical saying “Spare the rod and spoil
the child”. And as an educationist, I
fully admit that the present tendency
in education is not to use the rod. But
I believe it is the practical experien-
ce of most parents, of most people,
that an occasional use, and a timely
use, of the rod does serve a usefuyl
purpose in the life of even a child
And, Sir, I think even whipping
would be useful in connection with
those people who are really bullies
at heart, absolutely depraved indivi-
duals who deserve very little sympa-
thy from respectable citizens, and in
the case of such people, a timely
whipping would do a lot of good and
would serve to reform them really
much more effectively than perhaps a
long term of imprisonment, or even
a very heavy fine.

I do feel, Sir, that the Government
would have done better if they had
not brought forward this Bill. It is
very doubtful if it will do any good.

[ 24 AUG. 1955 ]
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And it is almost certain that it will do
a little harm. I think the fear of
whipping would be a useful deterrent
in several cases. Ang, if it is there,
it is the business of the magistrates to
make use of it or not. If a magistrate
feels that in a particular case whip-
ping would be the right type of
punishment, I think, his hands should
not be fettered, and he should
be given t' e liberty of imposing that
type of punishment. Sir, it
is from that standpoint that
I am not in full sympathy with the
abolition of whipping altogether.

4 p. M.

Dr. P, V. KANE (Nominated): Mr.
Deputy Chairman, people may say
that out-moded and old folk are
opposed to this Bill, but I am not
entirely opposed to this Bill. I only
wish that it had been placed on a
lower rung of the ladder than total
abolition. If you want to aboli-h entire-
ly this punishment of whipping, why
don’t you abolish the death sentence?
I know as a lawyer that there have
been miscarriage of justice and the
wrong men being sentenced to death
and the right man being found out after-
wards. You inflict the death sentence
and there is no question of revarming
the man, You simply hang him.
Unless you reform the whole system,
such piecemeal [egislation is bad in
the first place. In the second place, I
agree with Prof. Wadia that there are
occasions on which whipping will do
good. I am instancing only one or
two. The sentence of whipping is not
given in all cases, and the Magistrates
are all experienced people. And
moreover only Presidency and First
Class Magistrates are allowed to give
the sentence of whipping. My poin’
is this: If punishment is bad, ther
send them to some good place, le
them drink—not in Bombay; it is no
allowed there—and let them mak
merry. That is not the idea. Wh
is punishment given? Society want
to protect itself against such peopl
A member of the society who
entitled to the protection of the societ
and has been dealt with in a dastar¢
ly manner has to be vindicated 1
society. The reform of the offend
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is only a secondary object. I do not
agree that the reform of the offender
is the only object of punishment. The
principal objects of punishment are
really four: Society wants to ensure
the protection of its members who
are innocent. That is the first object.
The second object is deterrent.
This man who has done such and such
a thing has suffered this punishment
and so, whoever will do like that will
suffer the same fate. That deterrent
is there. The idea of reform of the
offender is only the third, and there
is a fourth objective also. Suppose 1
am beaten. In Bombay every day you
will find at least ten stabbings. I am
suspected of giving information to the
police about some illicit distillery,
and my life is gone. You could hire
people for Rs. 200 to kill anybody.
My point is this: Suppose I am beaten
and at the time I have no power to
beat the other man. He is a burly
man of 200 lbs., and I am powerless
against him and cannot do anything.
1 feel, however, that if I havc the
power, I would like to beat him ten
times as much as he beat me. That
feeling has to be satisfied. The law
allows me to defend myself but I am
not capable of defending myself. So,
sunishment has a retributive aspect.
That is the idea of punishment. Let
wvery individual search his heart. He
vill definitely feel that, if he is beat-
n by somebody, he should either be
ieaten by himself or by somebody
lse. So, the Statement of Objects
nd Reasons is only partially correct.
. says: “Most countries have abolish-
i whipping as a punishment”. Many
»untries have abolished the death
ntence but you are not doing it.
gain I find that in the United States
ren now in Delaware a husband
ho beats his wife unreasonably may
- whipped. This I found from the
nerican Encyclopaedia. It is true
at people are becoming a little more
jned, but thieves, robbers and

coits don’t become refined. Only their

thods become more refined. What

im submitting is this: Most of the

intries may have abolished whip-

g but we have not risen to their

el. Then it is further said:
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...... and where it has been
retained, it is reserved for extre-
mely heinous offences atiended with
revolting cruelty.”

You also do the same thing, but
yodu are abolishing whipping lock,
stock and barrel.

“Whipping is a barbarous form of
punishment...... ”,

Certainly it is but
very barbarous people.

it is only for

“oe. which has
value and
offender.”

no reformative
only degrades the

This is only partially true. It may
degrade the offender but it gives
society a strong weapon to protect
itself and gives it the retributive force
that is required. Exempt it, if you
want, in the case of children. Prof.
Wadia said, “Spare the rod and spoil
the child.” That I fear, does not apply
to magisterial punishment. It applies
only to punishment at home. You
may remember that the Headmasters
of Etonn and other public schools had
beaten half a dozen Prime Ministers
of England when they were boys.

Surt BHUPESH GUPTA (West
Bengal): And they made up for it
later on by Tbeating the colonial
peoples.

Dr. P. V. KANE: What I was going
to say is this: If the Home Minister
agrees, certain offences may be speci-
fled for which whipping may be giv-
en. I shall mention one or two. Take,
for example, the kidnapping of a
minor. This is a very big offence.
Also assaulting a minor with malici-
ous intent. In such cases, there
should be very severe punishment,
and whipping should be given. That
is one case. If you give them ten
whippings, there will be an indelible
mark on their backs which they can-
not hope to remove even sfter seve-
ral years. Again, if an offender com-
mits the same offence two or three
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times, it shows that imprisonment has
not reformed him. He should be
whipped. Let him suffer. I refer to
habitual offenders. In Bombay, there
are people who have committed the
same heinous offence seven or eight
times and still no whipping is
administered. That is the difficulty.
These magistrates also have become
lukewarm and soft peaople.

Dr. RADHA KUMUD MOOKERJI
(Nominated): May I ask a question?
What light is throwr on whipping as
a punishment in the Dharma Shas-
tras?

Dr. P. V. KANE: Dharma Shastras
are different. They are very Draconi-
an in character. An eye for an eye
and a tooth for a tooth. If a man stole,
his hand was cut off. If a purse was
stolen then two fingers were cut off.

“IeRTERTT R A TEAHT |
FraltydaTad wUE st W

That was the ancient law. I am
only talking of the twentieth century
law. The Dharma Shastras are gone,
never to be revived. I am only writing
a history of them., The two cases I
have mentioned deserve whipping.
Confirmed offenders—you may fix the
number of the offences at three, four

or seven as vou like—particularly
involving moral turpitude should he
whipped. Where people like children

or girls or women—at least in India
most of the women are helpless—are
assaulted, such afellow also should get
whipping. Similarly sexual offences
and so forth. I am not here setting
out all of them in detail. I am pre-
pared to accept the Bill if three or
four categories are put in beyond the
ban of this Bill.

SHrRr RAJENDRA PRATAP SINHA
(Bihar): Mr., Deputy Chairman. 1
welcome this measure that is before
us today and I would take this
opportunity to congratulate the Leader
of this House that he has taken an
early opportunity to introduce this
very good measure soon after his
assuming the charge of the Home Min-

[ 24 AUG. 1955 ]
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istry. Sir, whipping for punishment
liad a chequered career in our count-
ry. It has been abolished several
times and again put on the Statute
Book. If we look only to the history
of past 200 years, we find that it was
in existence during the Company’s
regime here and in 1834 it was abo-
lisheq by Lord William Bentick in
Bengal. But the Prison Discipline
Committee went into the entire ques-
tion and in order to enforce prison
discipline, whipping was re-introduced
in the Statute Book by Act III of
1844 but it is very interesting to note
that the Draft Criminal Code that
was prepared by the Law Commission
in 1837 did not recommend the adop-
tion of whipping as one of the forms
of punishment in this country. The
Law Commission early in 1837
recorded as follows:

“We have not thought it desir-
able to place flogging in the list of
punishments. Being satisfied that
the punishment of flogging can be
proper only in a few cases and
not being satisfied that it is neces-
sary in any, we are unwilling to
advise the Government to retrace
its steps and to re-establish through-
out the British territories a prac-
tice which by a policy unquestion-
ably humane and by no means
proved to have been injudicious has
recently been abolished through a
large part of those territories.”

I am quoting at length all this in
order to prove my point against the
points raised by two eminent Mem-
bers of this House. Again, a Select
Committee was appointed when this
Draft Code was being discussed in the
Legislative Council at that time, and
the Select Committee did not agree
with the view of the Law Commis-
sion and they re-introduced this form
of punishment in the Criminal Code
but the then Administration did not
accept the recommendations of the
Select Committee and the whole mat-
ter was referred to the local officers
‘, and the local bodies in those days for
| submitting their opinions on the
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question. No decision on this point
was taken till 1862 and till then
whipping was not on our Statute Book
and in 1862 another report was invited
from the local authorities and
the local officers.

In 1862 they reported like this:

“All Local Governments expres-
sed a very strong opinion on the
subject and advised on grounds of
necessity, the retention of that form
of punishment. It was pointed out
that during the year 1862 nearly
20,000 persons had been committed
to jail for various terms of impri-
sonment, for offences for which
they might have been tlogged and
discharged. The Select Committee
in charge of the Bill of 1862, in

view of the strong opinions expres-
sed by the various local administra-
tions about the necessity of the re-
tention of whipping as a form of
punishment, the attitude taken by
Lord Canning on the then condition
of the country, and the defective
system of jail administration came
to the conclusion that a Bill em-
bodying suitable provisions was
necessary, hay, indispensable.”
Sir, you will find that whipping, as
a form of punishment was introduced
because of the jail administration and
because the local authorities who
were callous to the needs of the socie-
ty at that time thought it better not
to send people to prison but to flog
them and let them go. They were
not anxious to take upon themselves
the burden of administration of the
jail and they wanted an easy thing.
Therefore the Local Authorities re-
commended and this Whipping Act
was put on our Statute Book.

Now the main arguments that have
been advanced against whipping are
that it creates a pain and brutality
upon the people to whom it is inflict-
ed. Not only that, but it brutalises
the executor of the order and also all
the spectators who happen to witness
an act of whipping, because it awak-
ens sadist tendencies and demoralises

[ RAJYA SABHA ]
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the finer sensibilities of all concerned.
Therefore whipping has been abolish-
ed in all the civilized parts of the
world. Modern psychology has prov-
ed that whipping......

Sur: H. C, MATHUR (Rajasthan):
In all countries?

SHRT RAJENDRA PRATAP SINHA.
In most of the countries. In all the
civilized countries, I said. Modern
psychology has proved beyond doubt
that there are real dangers to person-
ality development when we inflict
such a brutal punishment as whip-
ping. Apart from that, resentment is
built up within the victim of whip-
ping. Then there is a deep-seated
hatred which develops in the victim
towards the State and towards the
society and these two tendencies go
into the sub-conscience of the victims
of whipping and therefore they con-
stitute a real danger to the society
when they come out of the prison.
Now my hon. friends raised the ques-
tions that we must retain whipping
as a form of corporal punishment for
some kinds of offences. They also
quoted a few offences for which whip-
ping could be retained. Now in other
countries, particularly in the United
Kingdom and in the United States,
extensive investigations and studies
have been made on the results of cor-
poral punishment, particularly whip-
ping and flogging. The Government
of Britain appointed a Departmental
Committee on Corporal Punishment
which reported in 1938. They investi-
gated in detail all kinds of punish-
ments which were mentioned by our
friends—criminal—assaults, robbery
and other heinous types of crimes
and they have come, after investi-
gating in detail all types of crimes, to
a unanimous decision and have said
that:

“After examining all the avail-
able evidence, we have been unable
to find any body of facts or figures
showing that the introduction of a
power of flogging has produced a
decrease in the number of the offen-
ces for which it may be imposed or
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that offences for which flogging
may be ordered have tended to in-
crease when little use was made of
the power to order flogging or to
decrease when the power was exer-
cised more frequently.”

And speaking of the effects of corporal
punishment, the Committee says:

“It is essentially an unconstruc-
tive penalty. At the best, it can
exercise no positive reformative
influence: at the worst, it may
produce reactions which make the
individual who receives it less wil-
ling, less able, than he was before,
to lead an honest and useful life in
the community.”

So, they have condemneq corporal

punishment tooth and nail. Every
form of corporal punishment they
have investigated and found them

completely useless, both in the Unit-
ed Kingdom and in the United States
of America.

Sir, hon. friends have urged that
the punishment should be either
deterrent or reformative., They have
also urged that the harder criminals
cannot be corrected otherwise than
by the infliction of corporal punish-
ment. But the results of investiga-
tions have shown that no kind of
corporal punishment produces the
desired result. Far from being
reformative, they produce such ten-
dencies in the person which make him
more bitter and converts him into a
hardened criminal. Sir, in every
person there is both the devil and
the angel. Whipping encourages the
devil in the person. What we do
while inflicting the corporal punish-
ment is to encourage the devil in him
and when he comes out of the prison
or court, he becomes a greater dan-
ger to society. He will not come out
corrected as is expected by our
frisnds here. On the other hand, if
you consider a man as beyond repair,
then it is much better, as has been
proved in this book, to segregate the
man. That would be better than
inflicting such punishments on him and
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then letting him loose on society and
allowing him to play the devil with
greater vengeance.

Sir, there is another book—The
History of Corporal Punishment—
which has analysed the modes of

punishments practised all over the
important countries of the world. The
eminent writer of this book has come
to his conclusions after close analysis.
It is a very interesting book. After
analysing the different modes of cor-
poral punishments inflicted in the dif-
ferent countries for different kinds of
offences, he has come to the conclu-
sion that it is doubtful if flogging can
ever, under any circumstances, prove
to be a reformative agent. He says:

“In this respect it fails with the
professed hardened criminal as it
does with the first offender.”

I would lke Prof. Kane and Prof.
Wadia to note this carefully. The cri-
minal cannot be reformed, nor can
the pathological case:

“Some time ago”, says George Ivy,
“] received a letter from an emi-
nent criminal lawyer in Melbourne
alluding to a prisoner who had five
times been flogged for five separate
sexual offences.”

Therefore, you see, even in sexual
offences, flogging has no reformative
result or effect:

“In the case of the first offender,
not only does flogging in nine cases
out of ten fail to prevent a repeti-
tion of the offence, but nearly always

succeeds effectively in ensuring
such repetition. From Dbeing an
individual who is most likely

to respond to treatment destined
to bring about reform he is turned
into an enemy of society, a danger,
disgrace, discredit and an outcaste™

Su, Sir, it will be seen that whipping
can never achieve the end for
which it is inflicted. This has been
proved beyond all doubt and I hope
my hon. friends will agree. I am
sure they have experience and they
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have great learning in the field of
legal profession. But even then they
must keep themselves abreast of the
times, with the knowledge that may
be available to us from the investi-
gations of such crimes in other count-
ries and we should derive benefit out
of the experience and the knowledge
gathered by such studies in other
countries. Therefore, Sir, 1 very
much welcome this measure and 1
endorse whatever hag been said by the
hon. the Mover of the Bill. I do
hope that his advice will be taken up
by all the States as well and that all
the States will soon take early steps
to remove the whipping clause from
the Prison Act. I discussed this mat-
ter this morning with the hon. the
mover of the Bill and he assured me
that he had investigated this point
and it is not possible for us in this
House to legislate on this question of
the removal of the whipping clause
from the Prisons Act because it forms
a States Subject under our Constitu-
tion.

Sir, I know that this report which
I have referred to—The Report on
Corporal Punishment in  England—
has recommended retention of whip-~
ping in some form so far as prison
offences are concerned. But, Sir, we
have not to follow blindly all the Acts
of the United Xingdom and as the
Leader of the House very correctly
said, we have a different philosophy
to guide our way of life and our
legislation. We are wedded to a policy
of non-violence and as far as possible
it should be the State’s policy to
implement these lofty ideals to which
we are wedded. As I said, in every
man there is the devil and the angel
and with our reformeq ways of
managing prison life, we should be in
a position to encourage the angel in
our fallen brethren and we should
see that when they come out of the
prison, they are better men, they are
more useful persons in society. As I
said, in the ultimate analysis, we have
found that whipping does not pro-
duce the effect which it is desired to
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the man and makes him a useless
man and a danger to society.

I hope and pray that with the
influence that the Home Minister wields
with the different States he will be
able to persuade them scon to enact
measures repealing the whipping
clause from the Prisons Act.

SHRIMATI MONA HENSMAN (Mad-
ras): Mr. Deputy Chairman, Sir, after
what has been said and after the
very important passages read out by
the hon. Member opposite, I have no
need to repeat his arguments. 1 do
not know if any woman is going to
speak on this subject but I am proud
to be the first of my sex to be able
to congratulate the Home Minister
on his courage in bringing forward
this Bill. According to one or two
speakers wio have had experience of
the law courts and who have had
experience of hardened criminals, the
hon. Home Minister would be failing
in his duty if he did not make some
exceptions to this Bill abolishing
whipping but, Sir, I would remind
them that in spite of what they might
have seen and heard this does not
help the country at all It
has been my privilege to be
on the juvenile courts and police
courts in Madras as an Honorary
Magistrate since 1930. T have had
cases not only of young but of older
people who have, according to the
law, deserved this disastrous and
drastic punishment. In each case that
I have investigated I have found
that it has been the way of impa-
tience, the way not of patience or of
control that leads to lack of control
on the part of the person who has
suffered the punishment and this does
not teach further control. With all
due respect to the hon. Dr. Kane with
his gentle face and still more gentle
manner, I am sure he hardened him-
self in order to say what he did this
afternoon. It was his duty and he
performed it nobly but I do believe
that there is a very strong point to
be put forward for those who say
that fear as a deterrent is probably
something which does some good, the

produce. On the contrary, it degrades ' more timid may be tamed but I a;vee
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with the hon Mimster that the pri-
mary forces of law and order must
work on reform Reform 1s a thing
which 1s elastic, 1t 18 not a sudden
lightning flash or a thunder clap that
turns the criminal mmto an angel It
1s a slow process of feeling that hav-
ing gone beyond the bounds of citi-
zenship, having bioken the common
law of humanity, still, there 1s a way
to go back The punishment in the
case of those who are criminals even
with three or four disastrous convic-
tions is not whipping The punish~
ment for them 1s not to take them,
tte them to a tree or to a
whipping post, and barbarously flog
them The pumishment 1s to segregate
them, to let them feel the Iloss
of that humanity that they have
wronged, to keep them away fiom
their homes  After all, there must
be something that they must value,
either thewr comfort or food or
leisure or their people 1n the
home or some sort of society and
they must be kept away from such
things for six months Let them be
alone God help us, our prisons at
this moment are not so free from
wrong that any person need not fear
frem the poking of a stick or the
helpless thrusts of somebody whoisa
warder or who 1s i1n a thoroughly
authoritative position Brutality
exists everywhere and why should we
have a special law to enforce and
encourage a form of brutality which
breaks the spirit Now, Dr Kane also
said “why not abolish hanging as a
punishment?” But then Sir, capital
punishment is given to those who have
taken something that they cannot give
back Here, a broken back or a broken
body can be healed although—again
I must refer to his words—he may
bear all his life the memory of his
criminal act by some lasting mark on
his back Why then, Sir, did we abo-
lish branding? Why have we forbid-
den all brutalities? Why do we not
go back to the time of the Chengez
Khan and such strong men®” Why do
we talk of laying down a syllabus to
teach children 1n our schools the
Gandhian way® Why do we talk of
not overcoming force by force of arms

but by force of the mind? I would
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ask the whole House—in spite of some
of the difficulties that there may be
In accepting everything in this Bill
that 1t 1s everything or =znuth-
mg—would 1t not be better to put
aside from our Statute Book the law
that deals with the enforcement of
whipping not, as has been shown,
precluding a certain amount of
punishment for the children in the
home or in the school for correction
purposes but in the spirit of vengean-
ce, 1n the spirit of vindictiveness?
Here we have a person who 1s being
taken to punishment weeks after, or
months after the crime and 1s being
dealt with in a manner of hate for a
matter of his fate

I searched the whole list of Legis-
lators of our country and I have not
found even one member representing
the butchers I have found cobblers,
I have found tailors and I have found
every other trade and class but none
of us, openly or secretly, have voted
for a butcher, a man who has taken
blood from a living thing, and who
has steeled himself against the more
gentie arts of life We are now living
in what we call a civilized world and
let us leave behind things that do not
savour of that civilisation

Again, Sir, let me congratulate the
hon Home Mimister not on bringing
forward a lighthearted or a simple or
a general Bill but one that needs
courage and conviction, qualities that
he has shown always in deed and in
the words that he has placed before
the country As a nationalist, I con-
gratulate him for bringing forward
this national Bill

Surt H P SAKSENA (Uttar Pra-
desh) Sir, I rise to give my whole-
hearted, enthusiastic and complete
support to the Bill repealing the
Whipping Act Whipping or flogging
1s an abhorrent and revolting form
of punishment and no person who
has got that spark of divinity known
as conscience mn his physical frame
can have any sympathy with the
retention of that sort of punishment
Howsoever heinous and howsoever
abominable the crime or the offence



g67  Abolition of Whipping

[Shri H. P. Saksena.]
may be, flogging as a punishment is
no remedy for that sort of crime.
This, as a matter of fact, should have
gone out of the Statute Book long
long before, but then we have got to
remember to our utter shame that
we were living under a foreign
Government which had absolutely no
regard for our sentiments or for our
self-respect.

Reference was made to Dharma
Shastras. I am here to tell you, Sir,
that even if the Dharma Shastras
enjoined that whipping should be
retained as a form of punishment, I
will revolt against that Dharma Shas-
tra and go against it and recommend
its repeal just as I would have revolt-
ed against it if it had enjoined us that
to live as a slave of an alien and more
powerful Government was a virtue
which should be vretained. In the
same way, I am not going to have
this punishment on the Statute Boock
of my country even for a single day
and that is perhaps why the hon.
Home Minister recommended that the
Bill should be passed today, if possible,
we are the descendants of a very
very ancient civilization. Is it a sym-
bol of our civilization to be flogging
people and whipping them as certain
forms of punishment for certain offen-
ces which they might have committed?
Surely not, Sir. We are the descen-
dants of Gautama Buddha who
renounced his kingdom, his worldly
pleasures and all, for the sake of alle-
viation of human suffering. And now
here we are inflicting inhuman suffer-
ing on people who are suspected of
having committed some offences—may
be true, may be wrong. Sir, this sav-
age and barbarous form of punish-
ment can never serve as a deterrent
or a reforming measure and there-
fore the only course open to a Gov-
ernment is to abolish it altogether.

I was surprised at the speech of
my very eminent, learned and honour-
able friend, Prof. Wadia. I have
always held—because 3 myself belong
to that fraternity of teaching people
during the prime of my life—that a
teacher had always had a soft, tend-
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er and compassionate heart. Now,
Sir, these are not the qualities of a
coward. These are not the gualities of
a person who does not differentiate
between justice and injustice. Now,
in spite of his being a teacher, he
thought that punishment of some
form or nature must be inflicted in
order to correct a wrong-doer. I know
that in my period of teaching life I
had also, mistakenly perhaps, inflicted
some corporal punishment, but I
always found that it never served as
a deterrent. It was my way of teach-
ing that converted dullards into bright
and smart students. I tell you, Sir,
from my personal experience, that the
saying that pain repels and pleasure
attracts, proved immensely helptul to
me ana I always found that the more
mild and the more tender the treat-
ment that I extended to my students
the more it converted them more
speedily to become bright and smart
students, to be intelligent and to be
attentive to their studies. That is the
practice which proved successful in
my experience. My friend Prof.
Wadia’s experience may be different
—1I do not know.

Sir, as the hon. the Home Minister
said in his speech, this whipping pro-
duces a sort of coarsening effect, and
definitely so, it cannot produce any
other effect whatsoever. If we want
to reform the evil-doers, if we want
to convert our society into a society
where there is very little of evil and
misdeeds, we have got to adopt other
methods of reforming and making
the society Dbetter. This form of
punishment or similar and identical
forms of punishment will never suc-
ceed in reforming the society.

Sir, Prof. Wadia said that there are
certain specimens of human beings
who are depraved, who are bullies at
heart. I take the entire responsibility
of such specimens of human beings
on my shoulders and put it on the
shoulders of those who are still
engaged in the profession of teaching.
Why not create a sort of society in
which there is no depraved man, in
which there is no bully at heart—it
all depends upon those who are in-
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vested and entrusted with the task of
making the citizens good and useful.
Now there must be a reason why
these people became depraved and
bullies at heart. Someone must have
erred; someone must have committed
a mistake—elther 1t was the parents
or the teachers or both combined to-
gether brought about that state of
affairs 1n a particular individual, and
therefore

Sart KAILASH BIHARI
(Bihar):
Saksena?

LALL
May I put a question to Mr.

SHrr H. P. SAKSENA: I am not
prepared to yield to any interruption.
Whatsoever the intferference I am
continuing.

SHrt AKBAR ALI KHAN (Hydera-
bad): There 1s a fight between teach-
ers.

SHrl H. C. DASAPPA (Mysore):
This 1s a kind of bullying.
Sur1 H. P. SAKSENA: This flog-

ging is a punishment which 1s
unworthy of any civilized Government
and this should have no place 1in a
statute book of any Government
whatsoever. I am conscious of the
fact that there are some sorts of offen-
ces and crimes which are very cruel,
which are very heinous, which are
uncivilized. They are tortuous; they
are repugnant, but, holding all that,
I am all in all for the abolition of
the form of flogging as a punishment
and I therefore wholeheartedly sup-
port this Bill.

Sur1 AKBAR ALI KHAN: Mr.
Deputy Chairman, I have no experience
of teaching, but I have a little
experience of law, not exactly of whip
ping but the law on the point and the

consequences that, in my humble
experience, this kind of punishment
brings.

Really 1t was a surprise to me
when I heard Prof. Wadia and Dr.
Kane, two eminent educatiomsts for
whom we have really very great
regard 1 think, the only explanation
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that we can give for the two speeches
1s that they belonged to an age when
really that maxim ‘Spare the rod and
spoil the child’ was in the air, and as
such we have just to respect them but
differ and differ emphatically from
them 1n this matter.

Now, Sir, the only thing that I
would Iike to place before this hon.
House 1n  connection with these
speeches and in support of what the
hon Mimster and other Members have
said 1s this. True, there are
cases where corporal punishment may
be needed, but, when we want to
legislate, we have to think about the
general thing and the cumulative
effect that such punmishment would
produce. Now I would like to ask my
learned friends: What is the basis
of their conclusion that this punish-
ment is necessary and inevitable?
Have they carried out any investiga-
tion? Hag there been any enquiry
into this matter?

(Interruption)

I am just coming to that. There
are several Reports in modern coun-
tries and the Report of 1939 of the Law
Commission in India was referred to
by my friend Mr Sinha The Law
Commission strongly gives its opinion
against this punishment and, in addi-
tion, 1n the Reports in England and
in the United States, where a thorough
enquiry has been made into this sub-
ject, where evidence has been record-
ed, where all aspects of the question
have been fully investigated, they
have come to the conclusion that this
punishment, 1s not a correct punish-
ment, 1s not one which even brings
out that result which 1s being con-
templated by some and here by the
two learned speakers, It is on
the  basis of this material—the
reports and the enquiry—that they
have come to the conclusion that
corporal punishment is something
which 1s not only against the moral
and civilised notions but that it also
does not achieve the object for which
it is inflicted. I would say that it is

high time that we did away with it

and we are really grateful to the hon.
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the Home Minister that he has brought
forward such a wholesome measure—-
a measure which 1s not only in keep-
ing with the gemius of the nation but
which has been adopted by even
modern countries where probably
non-violence 1s not considerea 1n
the same way as 1s done in India
In the United States, with great diffi-
culty Prof Kane could refer to a
case of wife and husband but he nas
also i1ndirectly admitted that in other
States 1t had been forbidden Now,
when we are trying to improve the
soclety 1t would not be right to say
that England 1s advanced, the United
States 1s advanced, Switzeriand 1s
advanced, but we are not advanced
and so we should keep the same
punishment I cannot accept such a
suggestion

Surt KAILASH BIHARI LALL
Will Pirof Kane be satisfied 1f the
right of whipping 1s given to the wife?

Surt AKBAR ALI KHAN My sub-
mission 1s that the very i1dea that has
been suggested for maintaining whip-
ping 1s something which does not con-
form to the views that are held by the
present generation, by the experience
of the results and enquries made in
this direction, above all because of the
fact that we are now on the move to
remove all such things which were
kept 1n the previous regime for many
purposes especially for purposes of
keeping law and order

So, Sir, I am sure the House will
Join with me 1n supporting this Bill
with all the emphasis at 1ts command,
not only 1n supporting this Bill but
in  requesting the Government of
India to see that the provisions of the
previous Act—which are mn the exclu
sive jurisdiction of the States—are
soon amended so that this heimnous
punishment a pumishment revolbing
to all sense of modern civilisation and
humane 1deas, 1s wiped out. Sir, I
commend this Bill for the approval of
the House
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I would take 5 to 7 minutes, Sir

Mr. DEPUTY CHAIRMAN: All
right, you continue tomorrow.

There is a message from the L. %

Sabha.

MESSAGE FROM THE LOK SABHA

THE ABDUCTED PERSONS (RECOVERY
AND RESTORATION) CONTINUANCE
BiIrr, 1955

SECRETARY: Sir, I have to report
to the House the following message
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received from the Lok Sabha, signed
L the Secretary of the Lok Sabha:

“In accordance with the provi-
sions of Rule 133 of the Rules of
Procedure and Conduct of Business
in Lok Sabha, I am directed to
enclose herewith a copy of the
Abducted Persons (Recovery and
Restarationy Continuance Bill, 1955,
as passed by Lok Sabha at its sittinz
held on the 23rd August 1955.”

I lay the Bill on the Table.

Mr DEPUTY CHAIRMAN: The
House stands adjourned till tomorrow
morning.

The House then adjourned
at three minutes past five of
the clock till eleven of the
clock on Thursday, the 25th
August 1955



