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after the Budget discussion when so much 
was said about accidents on the railways? 

MR. CHAIRMAN:    I will ask mm. 

THE HINDU SUCCESSION BILL, 1954 

^"HE MINISTER IN THE MINISTRY of 
LAW (SHRI H. V. PATASKAR): Sir, I beg to 
move : 

"That the Bill to amend and codify the 
law relating to intestate succession among 
Hindus, be referred to a Joint Committee of 
the Houses consisting of 45 members, 
fifteen members from this House, namely: 
— 

1. Dr. Shrimati Seeta Parmanand 
2. Shri K. P. Madhavan Nair 
3. Shrimati Savitry Devi Nigam 
4. Shri Rajeshwar Prasad Narain Sinha 
5. Shri Avadesh Pratap Singh 
6. ShrKJnkar Nath 
7. Shri Deokinandan Narayan 
8. Pandit Shyam    Sunder    Narain 

Tankha 
9. Shri V.  M. Surendra Ram 

10. Shri Adityendra 
11. Shrimati Parvathi Krishnan 
12. Shri Rajendra Pratap Sinha 

 

13. Shri T. V. Kamalaswamy 
14. Shri P. S. Rajagopal Naidu 
15. Shri Amolakh Chand 

and thirty members from the Lok Sabha; 

that in order to constitute a sitting of 
the Joint Committee the quorum shall be 
one-third of the ifjtal number of 
members of the Joint Committee; 

that in other respects, the Rules of  
Procedure   of   this   House   relating     to     
Select     Committees     will apply    with  
such    variations  and modifications as the 
Chs'vman may make; 

that this House recommends to the 
Lok Sabha that the Lok Sabha do join in 
the said Joint Committee and 
communicate to this House the names of 
members to be appointed by the Lok 
Sabha to the Joint Committee ; and 

that the Committee shall make a report 
to this House by the first   day  of  
August,   1955." 

As this House is well aware, this Bill is 
another and a very important instalment of the 
lapsed Hindu Code Bill. In some form or 
other, the process of codifying the law of in-
testate succession among Hindus or the entire 
Hindu Law has been before the Central 
Legislature ever since 1939. The House is 
also aware of the various stages through 
which these attempts to codify Hindu Law 
passed. Hindu Law is a spacious and compli-
cated structure with differing schools 
prevalent in different parts of the country. 
Codification was opposed by some as being 
impossible and as being fraught with grave 
danger to Hindu society. Enlightened public 
opinion had always held that codification is in 
the best interests and could make the law 
certain and at the same time mark the 
progress that had taken place in Hindu 
society. 

It was in the year 1939 that the Government 
of India -promised to •appoint a Committee to 
examine Hindu Law generally while a orivate 
member's Bill to provide for a share to 
daughters in the property of their deceased 
parents was being discussed in the Central 
Assembly. The Committee, which was 
appointed in 1941, recommended the 
codification of Hindu Law in gradual stages, 
beginning with the laws of intestate 
succession and marriage. Two Bills on the 
above topics were introduced in 1942. The 
Intestate Succession Bill was referred to a 
Joint Select Committee in 1943 which 
recommended that the Hindu Law Committee 
should be revived and encouraged to 
formulate the remaining parts of the Code. 
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I» 1944 the Hindu Law Committee 

(popularly known as the "Rau Committee") 
was revived. After nearly three years of 
deliberation that Committee presented a 
Report with a draft Code. The Bill was 
introduced in the Central Assembly in 1947. 
The Bill was further revised by the Select 
Committee of the Constituent Assembly 
(Legislative) which presented its Report in 
1948. Prolonged debates took place in the 
Constituent Assembly (Legislative) and the 
Provisional Parliament on the motion for 
taking the Bill as reported by the Select 
Committee into consideration. Outside 
Parliament, public opinion was also consulted 
in an informal conference held in 1950 under 
the chairmanship of the then Law Minister to 
which persons representing different shades 
of opinion on the subject were invited. A 
special conference was also held in 
Trivandrum to consider how far persons 
governed by the special system of Law in the 
West Coast (Marumakkattayam and Aliya-
santhana laws) could be brought within the 
scope of the uniform Code. Government had 
also given notice of -exhaustive amendments 
to the Bill as amended by the Select 
Committee as a result of these consultations 
in different places. However, all that could be 
done was to get four of the preliminary 
clauses passed, when the Provisional 
Parliament was dissolved. In view of such 
slow progress, it was decided to split the Bill 
into certain parts and place each part 
separately before Parliament. This House nas 
already passed the Hindu Marriage Bill—and 
it will very soon probably be passed in the 
other House—and the Hindu Minority and 
Guardianship Bill is also progressing rapidly. 
As you are all aware, the Select Committee's 
Report was presented only a few days back 
and the matter will probably be taken up both 
in this House and the other House during the 
current session. 

This Bill dealing with the law of intestate 
succession among Hindus is the third 
instalment    of    the    Hindu 

Code. The draft of this Bell was published, 
prior to its introduction in this House, in a 
Gazette of India Extraordinary dated the 26th 
May, 1954, with tie leave of the Chairman. It 
was circulated for eliciting public opinion 
thereon by executive order. The opinions 
have now been received from all the States. 
Two printed papers of the Opinions on the 
Bill as published have been circulated already 
to hm. Members. Two more papers will be 
circulated to them very shortly. I will briefly 
analyse the opinions of these 27 States. 

Of the 27 State Governments who were 
consulted in the matter, 12 (viz., Madras, 
Andhia, West Bengal. Orissa, Hyderabad, 
Travancore-Cochin, PEPSU, Himachal 
Pradesh, Vindhya Pradesh, Tripura, Kutch 
and the Andamans & Nicobar Islands) 
support the general principles underlying the 
Bill. Three State Governments have given 
qualified support to the Bill: 

(i) The Government of Bombay 
considers that a Hindu may be 
given an option to be governed 
either by this law or by the ordinary 
Hindu Law as it exists now. 

(ii) The Government of Assam is for 
giving half a share to surviving 
unmarried daughters only. 

(iii) The Government of Punjab suggests 
that the scope of the Bill may be 
confined to the enlargement of the 
list of heiis in the existing law so 
that daughters and their progeny 
may also become simultaneous  
heirs. 

Ten State Governments (viz., U.P., Madhya 
Pradesh, Mysore, Madhya Bharat, Rajasthan, 
Saurashtra, Ajmer, Coorg, Delhi and Bhopal) 
have not expressed any comments either way. 
The Government of Bihar, while agreeing 
with the principle underlying the Bill, 
consider that it. may be 
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present.     Only the Manipur   Administration  
has  opposed the Bill outright. 

This is the state of the opinions received 
from the State Governments. 

SHRI S. N. MAZUMDAR (West Bengal) : 
He is talking about the Manipur Government. 
It is only the Chief Commissioner who is 
there. 

SHRI H. V. PATASKAR: I said the 
'Manipur Administration' is opposed to the 
Bill. 

The Central Social Welfare Board, whose 
opinion was also solicited, has observed that, 
while the Bill marks a step forward both in 
conferring heritable capacity on several 
women and in dispensing with the traditional 
limitations on the power of a Hindu woman to 
hold and transmit property, the Bill gives less 
than what is rightfully due to the woman. That 
is the opinion of the Central Social Welfare 
Board. 

An examination of the opinions submitted 
to the State Governments by individuals and 
public bodies reveals that except for the 
extreme orthodox view which is opposed to 
any reform being made in Hindu Law to suit 
the present day social and economic life of 
the Hindus, enlightened opinion is in favour 
of the general principles underlying the Bill. 

Besides suggestions of a drafting 
nature, there are also opinions ex 
pressed regarding the share to be 
given to the female heirs, order of 
succession, etc. These suggestions 
will, of course, receive the careful 
consideration of the Joint Committee 
and thereafter of Parliament when 
it takes up detailed consideration. 
In view of the general support to the 
principles of the Bill, it merits consi 
deration.
 
| 

In the Bill as published, special provisions 
were made for persons governed by the 
matriarchal systems of law in the West Coast 
of India. After a careful consideration of the 
matter and the views of the Governments of 
Madras and Travancore-Cochin regarding the 
safeguards required for these people in the 
Bill, it was decided that they may be left out 
of the scope of the Bill for the present. 

SHRI P. S. RAJAGOPAL NAIDU (Madras): 
Where is uniformity in that case ? 

SHRI H. D. RAJAH (Madras) : There is no 
uniformity in anything! 

SHRI H. V. PATASKAR: As a matter of 
fact, at the present moment, I think, under 
those laws, women have got some better 
rights than we propose to provide in this Bill. 
In fact, the same has been done in the case of 
the Hindu Marriage Bill passed by this House 
with respect to certain special rights of 
divorce that they possess. 

It may be observed that the Rau Committee 
also recommended the exclusion of these 
persons from the scope of the provisions 
relating to intestate succession in tht Hindu 
Code prepared by it. As the laws of marriage, 
adoption, succession, etc., are all inter-related, 
it is difficult to foresee all the safeguards that 
will be required for these persons in each Bill 
until a complete picture of the Hin.lu Code 
emerges. But for the deletion of the special 
provisions relating to these persons, the Bill 
as introduced in this House is the same as the 
Bill which was published in the Gazette and 
circulated for opinion. In preparing the draft 
of this legislation, we have had the advantage 
of the original drafts of the Rau Committee, 
the revised version of the Select Committee, 
the discussions which  took place both  in  
Parliament 
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and at the informal conference held under the 
then Law Minister, Dr. Ambedkar, in 1950 and 
the Govern- 1 ment amendments which were 
pending in the Provisional Parliament before its 
dissolution. 

To a large extent, this Bill is based on the 
version of the corresponding portion of the 
Hindu Code as amended by the Select 
Committee of the Constituent Assembly 
(Legislative) but with one very important 
change, viz., joint family property which is 
governed by the Mitakshara rule of 
survivorship is taken out of the purview of the 
Bill altogether. Hon. Members are aware that 
detailed consideration was given to this ques-
tion by the Rau Committee and in their Report 
they pointed out that much of the sentiment 
which supports the Mitakshara joint family 
was due to a natural instinct of conservatism 
and to the respect felt for an ancient institution 
which has come down from remote antiquity. 
But both by judicial decision and legislative 
enactment, most of the characteristic features 
of the joint family have been done away with 
and apart from the fact that the Mitakshara 
joint family is a fast crumbling institution, the 
Rau Committee also pointed out the inequities 
which are caused at the present moment in 
certain cases by the operation of that law. For 
exam-pit, where a Mitakshara father dies 
leaving a daughter and a brother, his interest 
in the coparcenary property will go to the 
brother by survivorship and if the brother 
subsequently dies leaving a daughter, the 
interest will go to the brother's daughter, the 
original owner's own daughter being ousted. If 
the joint family is, therefore to be preserved 
and if the daughter's right to a share is also to 
be recognised, it could only be done by giving 
the daughter a right by oirth similar to that of 
a son or by giving the father a right to dispose 
of his coparcenary interest in the property by 
will or by some such device Again, if the 
daughter is to have an absolute estate in the 
property which 

she gets from her father, even in a Mitakshara 
joint family the son should also get a similar 
estate. 

To retain the Mitakshara joint family and at 
the same time put the daughter on the same 
footing as a son with respect to the right by 
birth, right of survivorship, and the right to 
claim partition at any time will be to provide 
for a joint family unknown to the law and 
unworkable in practice. The difficulties in the 
way are bound to be enormous. In the 
circumstances, hon. Members may well feel 
that the Rau Committee came to the only 
possible conclusion that hereafter there will 
be one form of succession to all kinds of 
property passing on intestacy and that the law 
need recognise only one form of joint family, 
namely, the joint family known to the 
Dayabhaga system of law. In this matter, I 
would be willing to be guided by the wishes 
of the House, if the House decides in favour 
of the conclusions reached by the Rau 
Committee in this matter; with the addition of 
a clause or two in this Bill, that can be easily 
done. A decision of this matter, while 
considering the present Bill, in W opinion, is 
inevitable. 

The other properties excepted from the 
scope of this Bill are properties, succession to 
which is governed by the Succession Act, by 
reason of the marriage having taken place 
under the Special Marriage Act, properties 
succession to which is regulated by certain 
special systems of law in force ;n certain parts 
of Madras and Travancore-Cochin and 
properties which are by custom impartible. 
These do not require any elaboration. 

The Bill does not also take away the 
existing right of a Hindu to bequeath by will 
his property which he is capable of so 
disposing of and that is made clear in clause 
34 of the Bill 

With the above clarification, let me first 
take up the following main features 
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may be termed    as controversial topics: 
11) The introduction of the daughter 

as a simultaneous heir along with 
the son, widow, etc. 

(2) The quantum of the share to be 
allotted to the daughter; and 

(3) The abolition of what is com-
monly known as the "limited 
estate of a Hindu woman". 

Let me first take the introduction of the 
daughter as a  'preferential    heir' to succeed 
simultaneously with the son, widow, etc.    It 
is no longer    possible to    subscribe     to     
the    Baudhayana doctrine        that        
women        being devoid     of     senses        
are      incompetent       to      inherit.      The    
fundamental    principle should    be that no 
worcen should be disqualified for succession 
merely by reason of sex.   Once this 
disqualification    is   removed,   the •only 
question which remains for consideration is 
what should be the share of a daughter in the 
property of her father.    Even according to 
the smritis, the daughter was entitled to a 
quarter share in her father's property.    It is a 
p*ity that custom had    destroyed    the 
efficacy of the old texts; otherwise, the 
daughter would have been entitled to a share 
on    the   basis    of   our    own smritis.    
This  Bill  in  introducing  the daughter    as a 
simultaneous    heir    is neither going against 
the ancient texts nor against contemporary 
modern systems of law which confer a share 
on -the daughter in the father's property. This 
is also in consonance    with    the principles    
of    natural affection    and love. 

SHRI H. D. RAJAH: Why discriminate 
between the son and the daughter? 

SHRI H. V. PATASKAR: Well, I will 
come to that. We will discuss it for at least 
two days. 

Those who apprehend that the 
introduction of the daughter will ultimately 
lead to disintegration of property should 
note thit the power    of 

a Hindu to make a will is not sought to be 
restricted in any way under the Bill. So also, 
clause 2b of the Bill seeks to applv the 
Partition Act in '•ertain cases and, where 'any 
immovable property or any business devolves 
upon male and female heirs, that clause 
would enable the male heirs compul-^ori'y to 
buy iff the share of the female hei'j. 

Coming to the second topic, viz. the 
quantum of .he share to be given to 
the daughter in the intestate's property, 
the Rau Committee recommended that 
the daughter may be given half the 
share of a son. In their first draft 
they had proposed the same share 
and § the Select Committee which 
considered the first draft in 1943 en-, 
dorsed this suggestion. When the 
whole Code came to be drafted by the 
Rau Committee, the half share was 
kept up. The Select Committee which 
sat on the revised Hindu Code in 1948, 
however, increased the share of the 
daughter so as to be equal to that ot 
a son. When the revised Code was 
being considered by the Provisional 
Parliament and the informal conference, 
the same questions were again brought 
up in various forms and attempts were 
marie to reduce the share of the daugh 
ter. For example, it was suggested 
that no share should be given to a 
married daughter. Another suggestion 
was that an unmarried daughter should 
alone get the half share while 
a married daughter should be 
given      a      quarter      share. Y«t 
another suggestion was that an unmarried 
daughter alone should' find a place in the first 
list of heirs and if she gets married during the 
lifetime of the father, she should go out of the 
compact series and only succeed in the 
absence of other heirs in '.he compact series. 
In fact, certain amend--"V'-. to this effect 
were before the Provisional Parliament when 
it was dissolved. It would be for the House to 
decide whether the recommendation of the 
Rau Committee that daughter should be given 
half a share should be adhered to or whether 
they eoiud agree with the recommendation of 
the 



2721 Hindu Succession        [ 22 MARCH 1955 ] Bill, 1954 2722 
Select Committee on the former    Bill in 
1948. 

In framing the table of preferential heirs, 
the test adopted by the Select Committee of 
1948 has been adhered to, that is to say, 
greater importance is attached to propinquity 
and love and affection than merely to religious 
efficacy. An attempt has also been made to 
treat male heirs and female heirs as far as 
possible on the same footing. For example, 
under the existing law only the son of a pre-
deceased son and the son of the pre-deceased 
son of a pre-deceased son find a place in the 
compact series. Granddaughters do not find a 
place in the series at all. Under the present 
Bill, the daughter of a pre-deceased son or the 
daughter of a pre-deceased daughter find a 
place and the inclusion is based on the 
doctrine of representation. 

The third question is regarding the 
abolition of what is known as the 
'limited estate' of a Hindu woman. 
The right of a woman to hold property 
has always been a subject of contro 
versy. There is a weighty 
body of opinion which holds 
that the doctrine of the Hindu 
woman's limited estate has 
no real foundation in the smritis. It 
has also been described as the most 
prolific source of litigation in our courts. 
Tt is a matter for serious consideration 
whether a doctrine of this kind should 
find a place in Hindu Law at any rate 
after the commencement of our Consti 
tution. While on the one hand the 
present Hindu Law recognises the right 
of a woman to hold and dispose of her 
Stridhan property, the same law finds 
her incompetent to deal with any other 
kind of property. This Bill seeks to 
put an end to this injustice and recog 
nises that a woman shall have absolute 
right in the property she acquires. The 
Rau Committee also recommended that 
the property, inherited or otherwise, 
acquired by a Hindu woman should be 
her absolute proper1 v. The Select Com 
mittee also came to the same 
12 NOON conclusion. The main argu 
ment advanced in favour of 

limiting the estate of woman is that a majority 
of them are illiterate and that they are 
incapable of managing the property and are 
likely to ue duped by designing relatives. 
Illiteracy is not in itself a proof of incompe-
tence. For the matter of that, a vast number of 
our men are also illiterate. Even under the 
existing law, a daughter who inherits from her 
father has an absolute estate in Bombay. In 
Bombay a daughter, whenever she inherits, 
gets an absolute estate. What has been found 
to be good for Bombay will oe good enough 
for the rest of India and similarly what has 
been found to be good for a daughter will also 
be found to be good for a widow or any other 
female heir. 

The Bill is only another step forward in 
dispensing with the traditional limitations of 
the power of a Hindu woman to hold and 
transmit property. The House may also note 
another significant factor in this connection. 
Some of the former Indian States like Baroda 
and Mysore had enacted legislation conferring 
better rights on women in this regard. In 
Mysore a Committee was appointed as early 
as 1929 and the report of the Committee was 
accepted by the then Government of Mysore 
and the Mysore Hindu Law Women's Rights 
Regulation was enacted in 1933. By 1937, 
Baroda had a consolidated Hindu Code under 
which additional rights over property were 
conferred upon Hindu women. In Goa under 
Portuguese administration there is one com-
mon law of succession applicable to all 
citizens including Hindus who form a very 
large majority of the population there. Hindu 
women, like nil other women in that territory, 
have been in enjoyment of full rights of 
succession and ownership for the last 200 
years and more. It has not affected in any way 
the religion of Hindus there. If during these 
200 years and more it has constituted no 
danger to Hindu religion or to the Hindu 
society there, there is no justification for 
holding that the passing of this Bill will 
constitute any danger to the Hindu religion or 
Hindu society here. 
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Let us now take up tne main features of the 

several clauses in the Bill. Clauses 2 to 4 are a 
common feature of all Bills on Hindu Law. 
These are worded in conformity with the 
corresponding clauses in the Hindu Marriage 
Bill which has been passed by this House. In 
the definition of "cognates" the distinctions 
between Matribandhus and Pitribandhus are 
done away with. In the definition of the word 
'related' the rights of illegitimate children as 
regard's succession to thei/r mothers and to 
one another have been safeguarded. Clause 5 
of the Bill excludes application to joint family 
property, etc., on which I have already dilated 
in detail at the outset. Clause fi lays down the 
well-known principles which apply for 
regulating succession to movable and 
immovable property. Clause 7 seeks to do 
away with the present distinctions between a 
divided and undivided son, between a married 
female heir and an unmarried female heir, 
between a poor female heir and a rich female 
heir, as being inconsistent with the general 
scheme of the Bill. 

Then comes the chapter on intestate 
succession to the property of males. Before 
1937, the 'simultaneous heirs' of a male Hindu 
dying intestate consisted only of the son, the 
son of a predeceased son and son of a prede-
ceased son of a predeceased son. The Hindu 
Women's Rights to Property Act, 1937, added 
to this list the widows of the first two as well 
as the widow of the intestate. Class I of the 
preferential heirs in the Schedule now adds to 
the existing list of 'simultaneous heirs' the 
daughter and further seeks as far as possible 
to treat the other  jrand-children of the 
intestate wbor.e parents have predeceased the 
intestate, on the same footing as the sor cf a 
predeceased son, except in the forr^er case the 
share to be divided among them will be less. 
The widow or the widows together take one 
share each surviving son takes one share, the 
heirs in the branch of each predeceased son 
take one share if there is a son «nd half a 
share in other cases, each 

surviving daughter takes half a share and the 
heirs in the branch of each predeceased 
daughter take between them the share of such 
predeceased daughter. 

After the heirs in Class I, the property will 
devolve upon the heirs specified in Class II. 
This Class has been divided into 9 categories 
in the order of preference, one category 
excluding the other, and the heirs mentioned 
in one category sharing equally among 
themselves. After these heirs in Class I and 
Class II come the agnates and cognates of the 
deceased within five degrees. The cognates 
inherit when there is no agnate. 

With respect to the heirs othor than those in 
Class I the Bill folic •w-" the scheme of the 
Select Committee on the Hindu Code, the 
heirs being arranged on a rational basis, and 
relatives who are far removed from the 
intestate and persons who are not relatives at 
all like 'Acharya and Shishya' being eli-
minated altogether. Further, certain persons 
have been grouped together for simultaneous 
succession like- father and mother, brother 
and sis'er and son. The number of nossible 
heirs of agnates and cognates is also narrowed 
down. 

Next is the chapter on intestate succession 
to the propetry of females. The Rau 
Committee vested a Hindu woman with full 
rights over ttridhan property and laid down 
certain rules (if succession with respect to the 
same. The Select Committee incorporated the 
substance of these provisions under a separate 
chapter and provided that property acquired 
by a woman became her absolute property. 
Clause 16 xol-!ows the Select Committee's 
draft and declares that whatever property is 
acquired by a Hindu woman after this law, it 
shall be her absolute property. I have already 
dealt with this important feature of this Bill in 
detail. Clause 17 of the Bill evolves a uniform 
scheme of succession to 9 wiman's property 
and clause 18 seeks to regulate the manner of 
distribution. Clause 19 contains a saving in 
respect of properties which a Hindu  woman 
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has at the time of the commencement of this 
law as a limited estate. 

Clause 20 which relates to rules for 
hermits, etc., is in accordance with the 
existing law. When a person enters a religious 
order renouncing all worldly affairs, his 
action is tantamount to civil death under the 
existing law. But if he acquires property 
subsequent to the renunciation, it passes to his 
spiritual heirs. 

Clause 21 lays down that hei. related by full 
blood shall be preferred to heirs by half-
blood. Clause 22 regulates the mode of 
succession to two or more heirs. Clause 23 
relates to the rights of a child in the womb and 
clause 24 relates to presumptive survivorship 
when two persons die in circumstances 
rendering it uncertain as to which survived the 
other. These are in accordance with the 
provisions •of the existing law in the matter. 

Clause 25 provides for the applicability of 
the Partition Act in certain cases. Where any 
immovable property or any business devolves 
upon male and female heirs, this clause 
would enable the male heirs if they so desire, 
compulsorily to buy off the share of the 
female heirs. 

Clauses 26 to 31 relate to disqualifications 
of heirs under certain circumstances. Under 
the Hindu Law, blindness, deafness, 
dumbness, want of anj limb or organ, lunacy, 
idiocy, leprosy and other incurable diseases 
disqualified a person from inheriting; but the 
Hindu Inheritance (Removal of Disabilities) 
Act, 1928, declared that no person shall be 
excluded from inheritance on any of these 
grounds except if he was from birth a lunatic 
or an idiot. Clause 32 of the Bill seeks to 
remove all  such disqualifications. 

Clause 33 relates to escheat in the absence 
of any heir qualified to succeed, and clause 
34 confirms the existing law that a Hindu 
may dispose of by testamentary disposition 
any property which he is capable of so dis-
posing of. 

Sir, I have attempted briefly to indicate  
the  main     features  of     the 

several clauses in the Bill. Before 1 conclude, 
I would like to place a few other points for 
the consideration of this House. 

The present Bill is called the Hindu 
Succession Bill. It is said that the law of 
succession applicable to Hindus is a part of 
their religion. The word 'Hindu' is itself of 
comparatively recent growth. Those that say 
that the origin of this law is divine relate it 
back to the days of Manu. Manu's period is 
somewhere between 200 B.C. and 200 A.D. 
A reference to the laws of Manu clearly 
shows as to what he meant by the word 
'dharma': 

 
Translated it means the Veda, the smritis, the 
approved usage and what is agreeable to one's 
soul or good conscience, the wise have 
declared to be dharma or law. We must 
emphasise that aspect which is referred to, 
viz., what was agreeable to one's soul or good 
conscience. The word 'dharma', according to 
me, is not there used In the sense in which the 
word 'religion' is understood as being applied 
to the followers of Christ, Mohammed, or 
Zoroaster. When Manu framed his code of 
laws, it was to be applicable to all persons and 
not to the followers of any particular prophet. 
Therefore, w-^t Manu laid down was to be 
applicable to all men, irrespective of their 
form of worship and it was a code of conduct 
which, according to him, was best suited to 
the interests and welfare of the society, as it 
then existed. It cannot by any stretch of 
imagination be made applicable in all its 
details and unchanged forms to a society of 
the present times. 
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wards,    found    that    conditions    had 
changed and that some of the rules and 
practices    laid down    in the    sacred books  
had  become  abhorrent   to    the public.   So 
he laid down: 

 
Translated, it means, practise not that which 
is abhorred by the world though it is ordained 
in sacred books. Manu, as I said, was 
followed by Yajnyavalkya in the 4th century 
A.D., by Narada in the 5th century A.D. and 
by Brahaspati in the 6th or 7th century A.D. 
They are all more or less commentators of the 
Code of Manu. But by their commentaries 
they have effected immense changes in the 
original code in conformity with the changed 
conditions of society in their own respective 
days. In fact, what is known as Hindu Law at 
present is entirely distinct from what was laid 
down by Manu or Yajnyavalkya or the other 
commentators centuries back. It is too late in 
the day, therefore, to contend that this .divine 
law must not be changed or altered. It has 
already been altered from time to time to suit 
the different conditions of society. Society is 
never static and similarly, iaw also must not 
be so. The original laws of Manu dealt with 
all aspects of social life—not only inheritance 
or succession or the joint family; it dealt with 
the administration of what is now known as 
criminal law and all other branches of the 
present laws governing the society. All the 
other aspects of law, except as regards 
inheritance, succession and allied subjects, 
are governed by different laws which have 
been made applicable to our country during 
the last hundred years and more by the British 
administrators To that extent, the divine laws 
have already been changed. 

Then again, during the long Muslim rule 
for some centuries in parts of India under th^ 
Moghuls, it was the Mohammedan law which 
was the law of the land, though in  the matter 
of 

succession and inheritance probably the 
Hindus were left alone; and they were 
governed in different places moro or less by 
what can be called only as customary law. The 
present -;tate of what is known as Hindu Law 
really is a peculiar growth due to historical 
causes which began to operate since 1772. It 
was Warren Hastings who first established 
civil courts in Bengal, Bihar and Orissa in 
about 1772. The East India "Company were 
then merely the holders of Diwani rights from 
the puppet Emperor at Delhi. Before that, for 
about a century from 1661 to 1765, they were 
administering laws through their own 
machinery in their factories in Bombay, 
Calcutta and Madras. In 1772, Warren 
Hastings decided that in certain matters in the 
areas mentioned above. Hindus and 
Muhammedans were to be governed by their 
own laws, in suits regarding inheritance, 
marriage and caste and other religious 
institutions. Hindus were then referred to as 
'Gentoos' in the regulations passed in those 
days. This was, more er less, a political 
decision then taken by the foreign 
administrators. Even then, i.e., in 1772, it is to 
be noted that one Lt.-Col. Alexander Dow, 
who was in the Company's service; remarked 
that "to leave the natives to their own laws 
would be to consign then' to anarchy and 
confusion", because fat that time the laws 
differed from place to place and naturally it 
was very right even then. 

A Legislature for the whole of British India 
was first established by the Charter Act of 
1833. When that Act was being considered by 
Parliament, Macaulay referred to the un-
certainties of the laws administered in India 
and the need for codification tc ensure 
uniformity and certainty. A Law Commission 
was then appointed under the chairmanship of 
Macaulay. Then another Commission was 
appointed in the year 1853. And in 1859 the 
Civil Procedure Code and the Limitation Act 
were passed. The Penal Code was drafted by 
Macaulay in 1833. but was passed into law 
only in 1860. The Law Commission of 1853 
considered in 1855 for the 
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first time the question of codification of 
Hindu and Muslim laws. 

Even then they had this in view but they 
did not want to touch it for fear that it would 
lead inevitably to religious fanaticism. 
Criminal law as applicable to Hindus in the 
beginning was part of the then well-known 
Gen too Code. It appears, therefore, clear that 
it was on account of the foreign rule that the 
then administrators refrained from interfering 
with the state of law applicable to Hindus and 
Muslims in the matter of inheritance and 
marriage because they regarded it as part of 
the Hindu or Muslim religion. It appears that 
the same psychology still persists in certain 
quarters even now and hence the cry of 
interference in religion. This is the historical 
background. It is again to be noted that what 
is now known as Hindu law has been 
modified by legislative bodies some nineteen 
times by different Acts between 1914 and 
1949. 

The codification and unification of Hindu 
law has been under active consideration of the 
legislators and the public in the country since 
the year 1939, and in 1941 a committee was 
first appointed by Government to look into 
this question. The matter has been before the 
public in one form or another during the last 
sixteen years and has been considered from 
every point of view. 1 would therefore appeal 
to the Members to look at this question from a 
new angle of view. As already pointed out, it 
is too late in the day now to raise the question 
of religion in danger. As I have pointed earlier, 
it was on account of the foreign rule that 
legislation in this matter was avoided because 
of the fear of religious animosities. The 
present state of Hindu law is most un-
satisfactory and chaotic. This question was 
first considered by the Law Commission of 
1853 in the year 1855 and must now be settled 
in the interest of the vast numbers of people 
who claim to be Hindus and who form a very 
large portion of the population of this country. 
I think one hundred 9 R.S.D.—3 

years are quite enough   for effecting this 
change. 

The question whether we should or should 
not legislate for the Hindus only has already 
been discussed threadbare at the time of the 
discussion of the former two Bills—namely, 
the Hindu Marriage Bill and the Hindu 
Minority and Guardianship Bill. I would 
request hon. Members to avoid a repetition of 
the discussion of the same matter. Similarly, 
the question as to who are the Hindus and to 
whom this law should be made applicable has 
also been discussed at length at the time of 
the consideration of the other two parts of the 
Code. 

With the background of all these 
developments, I would appeal to all Members 
to consider the motion and the broad features 
of this Bill which I have already indicated 
and pass this motion for reference to the Joint 
Select  Committee. 

The present Hindu law as administered in 
our country is more or less a law based on 
judicial decisions which have varied from 
region to region. Before the British Govern-
ment began to legislate, India was, regard 
being had to its moral and material needs, a 
country singularly empty of law as we now 
understand it and administer it. The result is 
that if the legislature does not legislate, the 
courts of justice will have to legislate, for 
indeed, legislation is a process which 
perpetually goes on through some organ or 
another wherever there is a civilised 
Government and which cannot be stopped. As 
early as 1877, Cunningham prepared a digest 
of these decisions with a view to seeing if that 
could lead to any certainty in the matter. He 
ultimately came to the conclusion that the 
only way to attain certainty was codification. 
I would quote his remarks in this connection: 

"The moment a judge is left without any 
lawful rations in the shape of express 
enactment, he is constrained to go out 
foraging for supplies, and the more learned 
and diligent he is, the further he is likely to 
go." 
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He found that judicial decision in Hindu law 
took the forn> of deciding not what the law 
ought to be, but what it is, according to the 
interpretation of primitive texts or forgotten 
phases of society, unmodified by con-
temporaneous opinion. Can one contend that 
judicial legislation of this order is preferable 
to the deliberate, well-weighted, well-
informed action of the Legislature, grounded 
solely on consideration of the public welfare, 
guided by the wishes and opinions of .he best 
educated, most thoughtful and most 
intelligent among those whose interests are in 
question? 

As already stated, attempts were made 
twice before, for having a legislation on this 
matter. For various reasons they could not 
succeed. It is high time that this Parliament of 
a free, independent and sovereign India 
should now complete this task. By doing so, 
we will be taking a very important step in the 
direction of redeeming our pledge to strive to 
promote the welfare of the people by 
establishing a social order in which justice—
social, economic and political —shall inform 
all the institutions of the national life, as laid 
down in our Constitution. 

I would appeal to hon. Members of this 
House, to whichever party they might belong 
and whatever views they might hold, to 
consider this measure dispassionately. 
Political affiliations have no bearing on a 
measure like this. 

With those people who believe in the 
divine origin of Hindu law, I would prefer not 
to quarrel on this issue, but would point out to 
them that Manu—that great sage and seer— 
wanted the kings to dispense justice according 
to local usages and written codes. I am 
referring to Chapter VIII Rule 3. I will not 
take up the time of the House by reading it 
out. In those days, the functions of a 
sovereign and a judge were combined in the 
king. Now, the sovereign power is vested in 
Parliament and the power of the king as a 
judge is vested in the judiciary.    And it is the 
function    of 

Parliament in its sovereign capacity 10 frame 
laws, that is to say, to frame written codes, 
and it is for judges to carry out what is laid 
down in those codes. By passing this law or 
the written code, Parliament will only be 
providing the judiciary with a written, code 
whose rules will be followed by them. There 
is not only no violation of any divine 
principle, but this will only be a true 
compliance with it, consistently with the 
present circumstances. What Yajnyavalkya 
did six hundred years after Manu by framing a 
Code we are trying to do after two-thousand 
years or more. No Yajnyavalkya is now 
possible, and the task has to be done by 
Parliament. Yajnyavalkya had to discard that 
which, though contained in the sacred books, 
had become abhorrent to the-world. 

SHRI H. D. RAJAH: And Shri Pataskar 
does   it   now. 

SHRI H. V. PATASKAR: All over the rest 
of the world, women are-entitled to 
inheritance with men. There is no limited 
estate to woman, because she is a woman, 
anywhere else in the world. We are, therefore, 
following Yajnyavalkya's precept that 
whatever is abhorrent to the world. In other 
words, what had become unsuitable to the 
conditions as they existed must be discarded, 
though contained in some sacred books. 

This is, no doubt, a measure which proposes 
to Hindu women rights which they did not 
enjoy in this form in the past. To them and to 
those others who have long suffered from 
various disabilities in the past, I would appeal 
not to delve into the past and revive bitter 
memories. That would serve no useful 
purpose. To my sisters I would further appeal 
not to look at this question only from the point 
of view of benefit to women. Men and women 
together form the society, and the approach to 
this question should be to find out what is in 
the best interests of society as a whole. To 
those who have been enjoying some special 
privileges, I would liKe to point out that the 
days of sucit 
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privileges are gone, and the longer they try to 
cling to them, the worse will it be for them 
and the nation. Wisdom lies in taking note of 
the pre sent and joining in the noble task of 
creating a strong, united and happy Indian 
nation, just within itself to every one of its 
citizens and just outside to all other nations 
and peoples, serving as a beacon light of 
peace and contentment to mankind in the 
present stormy world. 

I regard this as a humble attempt in that 
direction—maybe, only a first step. Just as 
charity must begin at home, justice must also 
begin with justice to our own people. With 
goodwill, mutual toleration and a spirit of 
accommodation, we can achieve this , simple, 
but long over-due reform, ! without bitterness 
and acrimony. 

With this background, I would appeal to all 
hon. Members to consider the broad features 
of this Bill and pass this motion for reference 
to the Select  Committee. 

This Bill has been prepared after giving 
very careful consideration to all the opinions 
that have been expressed by the different 
interests on the subject, ever since the year 
1939. The Bill will further be examined in the 
Joint Select Committee and will eventually 
come before this House for detailed 
consideration. One thing 1 would like to bring 
to the notice of hon. Members. After all, the 
Bill will be examined in detail by the Joint 
Select Committee and perhaps it would be 
much better and more advantageous to 
consider it in great detail in that Committee 
than discuss it now here when discussion is 
bound to be more wide of the mark. With this 
suggestion, Sir, I move. 

MR. CHAIRMAN:    Motion moved: 

"That the Bill to amend and codify the 
law relating to intestate succession among 
Hindus, be referred to a Joint Committee of 
the Houses consisting of 45 members; 15 
members   from this House, namely: — 

 

1. Dr. Shrimati Seeta     Parma-nand, 
2. Shri K. P. Madhavan Nair, 
3. Shrimati Savitry Devi Nigam, 

 

4. Shri Rajeshwar Prasad Narain 
Sinha, 

5. Shri Avadhesh Pratap Singh, 
 

6. Shri  Onkar  Nath, 
7. Shri Deokinandan Narayan, 

 

8. Pandit Shyam Sunder Narain 
Tankha, 

9. Shri V. M. Surendra Ram, 
 

10. Shri Adityendra, 
11. Shrimati Parvathi Krishnan, 
12. Shri Rajendra Pratap Sinha, 
13. Shri T. V. Kamalaswamy, 
14. Shri P. S. Rajagopal Naidu, and 

15. Shri Amolakh Chand; 
and 30 members from the Lok Sabha; 
that in order to constitute a sitting of the 

Joint Committee the quorum shall be one-
third of the total number of members of the 
Joint Committee; 

that in other respects, the Rules of 
Procedure of this House relating to Select 
Committees will apply with such variations 
and modifications as the Chairman may 
make; 

that this House recommends to the Lok 
Sabha that the Lok Sabha do join in the 
said Joint Committee and communicate to 
this House the names of Members to be 
appointed by the Lok Sabha to the Joint 
Committee; and 

that the Committee shall make a report 
to this House by the first day of August, 
1955." 
SHRI P. S. RAJAGOPAL NAIDU: Before 

we start the discussion, in view of the 
importance of the Bill, may I request the 
Chairman to permit even such of the 
Members as are on the Joint Select 
Committee to speak on this Bill. The 
convention against it has been broken on the 
Constitution Amendment Bill. 
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MR. CHAIRMAN: If we begin breaking the 

convention, the breaking will be the 
convention. 

[MR. DEPUTY CHAIRMAN in the Chair] SHRI    

S.      N.     MAZUMDAR:      It would have 
been better if the ladies had initiated the 
discussion. 

DR. A. R. MUDALIAR (Madras): Initiated 
or instigated? 

SHRI S. N. MAZUMDAR: Mr. Deputy 
Chairman, I stand to welcome this Bill. 
Though there are some provisions of the Bill 
which, in my opinion, require change in the 
right direction, on the whole I support this Bill 
as an improvement in the existing state of 
affairs regarding the rights of succession, 
particularly of Hindu women. 

The hon. Minister who moved this Bill has 
taken us over a very wide ground not only over 
the whole history of this Bill but also over the 
whole history of Hindu law and the 
codification of Hindu law and he has made an 
appeal to all Members to help this motion 
before the House to be passed and also the Bill 
to be passed. Sir, from the history regarding 
the Bill itself, we find that more than a decade 
has elapsed between when the reform of Hindu 
law was first conceived of and it is going to get 
a concrete shape, though by instalments. Much 
water has flown down the Ganges. Different 
aspects of this legislation have been discussed 
inside the Legislature and outside the Legis-
lature; public opinion has also been educated 
to a great extent and public opinion on the 
whole has welcomed these measures. If we 
recall to our mind the violent opposition to the 
Hindu Code Bill that used to exist when these 
measures were being discussed in the 
Provisional Parliament, we shall find when we 
have passed similar other measures in 
connection with the reform and codification of 
Hindu law that there is no comparable 
opposition.    There is opposition, 

no doubt, but public opinion, by and large, 
has welcomed all these measures. This is an 
example of public opinion being enlightened 
and even those who were formerly opposed to 
such measures have, to a great extent, 
adjusted themselves to these reform measures. 

Considering that I must say thai this Bill is 
halting in its nature: I shall point out why I 
call this Bill as halting in nature when I come 
to refer to the specific clauses of the Bill. I 
call it halting because after all the 
Government, with this history, should have 
taken some more steps forward in this con-
nection. It is true that those people who were 
opposed to such measures on grounds of 
religion and culture are there and to them the 
hon. Minister who moved this Bill has made 
an appeal; I do not know whether that appeal 
will readily convince them or the sections as a 
whole but it is no waste of further energy to 
discuss this thing, and the approach to this 
question. To those who oppose reform 
measures on the ground that they are contrary 
to our ancient heritage or ancient culture, I 
may also address   some   words. 

Sir, we are proud of our ancient heritage; 
everyone should be but, at the same time, we 
should clearly bear in mind our attitude to the 
ancient heritage which is that we should carry 
forward from our ancient heritage what is 
living or what will help us to go forward and 
will help us to build a great and prosperous 
India and those customs or usages or traditions 
which have tied us down, which stand in the 
way of further progress should be liquidated. I 
came across a similar observation in the 
Report of the University Education 
Commission that our attitude to the past 
should be that we should accept all that is 
living, all that is progressive; we should not 
reject anything simply because it is ancient or 
hoary. At the same time we should not accept 
anything simply because that is ancient and 
hoary. If we take the history of Indian society 
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itself, we shall find that Indian society was not 
a static thing, Indian society was not an 
immutable society. There have been changes; 
there have been social changes and changes in 
social conditions; there have been changes in 
social relations. There have been struggles 
between the new rising social forces and the 
old social forces. In these struggles, some-
times the new forces have been victorious, 
sometimes adjustments have been made and 
sometimes the old forces were victorious and 
reaction wasi predominant. There were 
changes, adjustments and modifications and 
all these changes and adjustments and 
modifications are reflected in our literature. 

SHRI P. S. RAJAGOPAL NAIDU: 
Compromises. 

SHRI S. N. MAZUMDAR: Yes, 
compromises, and they are reflected in our 
ancient literature. 

These are all reflected there. In that way, 
we shall find that a society, in order to live 
and grow and move forward, has to adjust 
itself to changes and Hindu law has changed; 
Hindu society itself has changed in the same 
way. There have been changes even in 
connection with the rights of women. We 
know that there has been so much talk about 
Hindu joint family or Hindu family proper but 
we have not today the Hindu family that used 
to be before. The Hindu family today is not 
the same as of yore and the family rule by the 
grahapati of old, the paramount sway over 
not only the property but also over the 
members of the family, including the right to 
kill and sell them, is not there. Then was a 
time when this right was not only 
unchallenged but it was thought to be a sacred 
right and every member of the family used to 
bow down to this. 

Even in regard to women, we find that 
Baudhayana and Apastamba gave right to 
stridhan to women as early as the year 650 
B.C. Later on, we will find changes and in 
Kautilya's time, the Maury a period   it   was 
sought to 

establish supremacy of the King's law. After 
that, in the Sungha period which is supposed 
to be the period when the Manu Smriti came 
into existence, we find reaction. The Manu 
Smriti was for Brahmin domination and it is 
very hard on the shudras and women, whereas 
in Kautilya's time, it was not so; all people 
including Brahmins and shudras were equal 
before the criminal   court. 

We find that in the latter period there is a 
step backward. In the Narada Smriti, which is 
supposed to have been compiled in the period 
of Samudra Gupta, we find an attempt to go 
back io the Mauirya period, an attempt to 
follow the rules and the procedure and norm 
which were applied during The period of 
Kaulilya and the great Mauryas. Similarly, in 
the application of the norms and the texts we 
find there are different norms at different 
times. In Kautilya's time we find that in cases 
of difference in the texts and in cases of 
conflict, the supremacy of the nyaya or reason 
was the guiding factor to "find out what is 
right and what is not but in Manu we find that 
nyaya is relegated to the background and other 
things are taken to be predominant features. In 
Yajnya-valkya there is an attempt to place 
nyaya again in caseAwhere there is a conflict 
oetween different texts. Similarly, as I said, as 
regards the right of women, we find that 
Baudhayana and Apastamba give women right 
to stridhan. 

Again, TIsRnu Smriti is supposed to allow 
the wife and daughter to inherit the husband's 
or the father's property as the case may be, 
and it enlarged the scope of stridhan. 
Brihaspati again allows the wife to inherit her 
husband's movables though not immovables 
and the daughter was allowed the right to all 
property in default at wife. 

Then, Sir, according to some scholars,—
e.g., Vijnyaneswar in the 11th century A.D. 
explained that—stridhan is to be taken in its 
etymological sense, not in a technical sense, 
and according to the same scholars the Privy 
Council 
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injustice on Hindu women by placing a limited 
interpretation on stridhan. Thus we find, Sir, 
that in all these centuries even as regards the 
rights of women, their legal rights, their rights 
to property, there have been changes and 
adjustments. In Manu Smriti woman is prac-
tically given no right but in Yajnya-valkya, 
who was, according to historians, a product of 
the period of the great Satavahan Empire, 
when commerce flourished, when India's com-
merce went to farther shores and which had 
imbibed much of the teachings of Buddhism, 
we find a very wide liberalisation and we find 
woman being recognised as a legal person. 
Yajnya-valkya took a very liberal attitude 
compared to Manu as regards the Shudras. So, 
in my humble opinion, Sir, if really we are to 
carry forward our ancient heritage we have to 
look at it in the background, from the point of 
view of these changes, the panorama oT Social 
changes through which India has progressed 
and is going forward and I find that my 
humble opinion is supported, as I have already 
said, by no less a person than our dis-
tinguished Chairman who made this remark, 
quoted by me earlier, in the Report of ihe 
University Education Commission. 

Now, Sir, from those points wo come to the 
present state and we find that the reforms 
which are sought to be introduced by this 
piece of legislation are overdue, overdue from 
many points of view, overdue from the point 
of view that the injustice done to woman has 
to be liquidated, overdue from the point of 
view that our Constitution enjoins equal rights 
and equal opportunities upon woman, and 
overdue also from the point of view of the 
social changes that have taken place in the last 
few decades. Previously, Sir, it was mainly the 
male members of the family who had to 
shoulder the responsibility of maintaining the 
members of the family. But due to changing 
economic conditions the old basis of society 
and economy have been shattered.   Due to the 
deterioration in eco- 

nomic conditions woman had to come out 
from the seclusion of her heme to take ReT" 
place side by cvle with man in the struggle for 
life, in the struggle for maintaining the fami'y, 
maintaining 'the family members. Women in 
large numbers work in fie'ris, in factories, In 
offices and other institutions, and there are 
many cases where the girls undertake full 
responsibility of maintaining not only their 
aged parents but their unmarried sisters and 
minor brothers and all other relations. 

■ 
So if we want to move with the spirit of the 

times these measures were long, long overdue 
and it hr;s come none too early. That is why, 
sir, I welcome this Bill. But then as I said, it is 
faltering, faltering in certain respects. As has 
already been mentioned by the hon. Minister, 
the question of giving half the share to the 
daughter was recommended by the Rau 
Committee but later on the Select Committee 
recommended the giving full share to the 
daughter, eaual share with the son. But then 
when the Code was drafted—the lapsed 
Code— it again reverted to half the share. This 
has been rightly criticised by many 
progressive people, particularly the women's 
organizations. Sir, I think the Government 
should have taken into account the fact that 
changes in public opinion, further changes in 
the society have taken place since. Changes in 
public opinion had been clearly manifest since 
1952. Before 1952 there was violent 
opposition to the enactment of the Hindu 
Code. It may be from a minority but public 
opinion was then confused and also 
apprehensive. But we have passed in the 
course of one year two social reform measures 
though the Hindu Marriage Bill has been 
passed by this House only. We have seen 
during the discussion of these measures that 
there was very little opposition to these Bills 
on principle or on the ground that this would 
destroy Hindu society or that this went against 
the very grain of Hindu society. This sort of 
opposition was less and very feeble. Most of 
the 
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opposition came on other grounds. So, taking 
all these facts into consideration I think it 
would have been far better if the Government 
had come forward with the proposal to give 
the .daughter an equal share with the son. 

Sir. in the opinions which have been 
circulated to us, I find that the Advocate-
General of Hyderabad High Court has also 
pointed this out particularly because what has 
happened is that even Stridhan properties have 
been brought within the scope of this Bill and 
the preferential right of daughters to their 
mothers' Strid)ian, which they used to enjoy 
earlier, is not specifically provided for here. 
So, in view of that •even the gentleman 
occupying the ■eminent position of Advocate-
General of Hyderabad High Court has also re-
commended that daughters should be given 
full share and I think Ihis would be in 
conformity with the progressive good features 
of the Bill. 

Now the good feature, Sir, is that this 
measure provides for rules of succession, both 
testate and intestate, to women's property, 
confers absolute right to women and it gives, 
according to some eminent men and according 
to me also, Sir, a decent burial to the notion of 
limited ownership of women. Now, in 
conformity with that I think it would be better 
if change is made in that connection regarding 
the giving of an equal right to the daughter 
and I have also expressed my opinion that that 
is in conformity with the changing social 
conditions. It may be argued by some, • and it 
was argued by some, that the sons take more 
responsibility for the maintenance of the 
family, but the conditions have changed 
greatly. I do not know much of other States 
but I know in my own State that since the 
period of the war girls have come forward in 
large numbers in shouldering the responsi-
bility of maintaining the family. 

Then, Sir, another feature of the Bill which 
requires some criticism is the exclusion of 
joint family property •though   under   the   
scheme   according 

to which these measures are brought before 
us, that is, the passage of these measures in 
instalments, it may be argued that the joint 
family property had to be excluded. Now, Sir, 
the draft Hindu Code recommended a 
measure regarding the joint family property 
also, terminating the right of joint family 
property. Many controversies are there about 
it but it is also true that the joint family pro-
perty, at least in most of the cases, is in a 
process of disintegration and for the majority 
of the people who own little property this will 
not be of much help. 

There is another aspect to which I would like 
to draw the attention of the House and that is 
about clause 16. According to clause 16, the 
right .of absolute ownership given to a 'woman 
is only in connection with properties which 
will devolve on her after the commencement of 
the Act. Now, Sir, in this connection I request 
the House as well as the Joint Committee to 
consider seriously this point. If we are 
proceeding on the principle that we should 
undo the injustice done to women, then why 
should not the right given to women after the 
commencement of the Act be extended to 
women who had property before the 
commencement of the Act? I know many 
difficulties could be pointed out. I know that 
the lawyers, would confront us with many 
complicated situations but the lawyers, 
according to laymen like me, should try to 
simplify and straighten out the complexities in 
the interests of social progress and social 
reforms. Complexities might be there; diffi-
culties might be there, but we expect our 
lawyers to come forward and straighten those 
complexities and difficulties in favour of social 
reform and social progress. That is why I very 
seriously suggest to the House and also the 
Joint Committee to consider this fact that while 
the relief, which is being provided to women 
under this measure, will be limited only to 
cases after the commencement of the Act, why 
we should not try to extend these benefits to 
cases 
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[Shri S. N. Mazumdar.] before the 
commencement of the Aet also. 

SHRI H. D. RAJAH :      By    giving 
retrospective effect ? 

SHRI S. N. MAZUMDAR:    Yes,   
by retrospective effect. 

Then, there are some minor matters 
which the Joint Committee may 
consider. Take clause 7 regarding the 
right of married and unmarried 
daughters. There also it has been 
suggested from some quarters, and 
rightly so, that the question of divorced 
daughter should also be considered. It 
may be argued that when the daughter 
gets a divorce she should not get the 
benefit of this measure but the question 
is when that right is given under certain 
restrictions laid down by the law, why 
there should be such a blanket 
penalisation. Deserving cases may be 
considered ; undeserving cases may 
also be considered. The whole question 
can be gone into but exclusion 
beforehand in this way should be 
changed. 

With these suggestions, I welcome 
this Bill and I hope that the Joint 
Committee will thoroughly go into it. 
And I hope the hon. Minister, who 
moved this Bill and made an eloquent 
appeal to us to move with the spirit of 
the times, will be very responsive to 
the progressive suggestions that will 
be made in the Joint Committee and on 
the floor of this House when the    
measure    is    being    considered. 
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MR. DEPUTY CHAIRMAN: I believe-you 
will take some, more time.. You may continue 
at 2-30. 

The House stands adjourned till' 2-30 P.M. 

The House then adjourned' for 
lunch at one of the clock. 

The House reassembled after lunch at half 
past two of the clock, MR„ DEPUTY 
CHAIRMAN in the Chair. 
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'The old order changeth, yielding 
place to new Lest one good custom 
should corrupt the world." 
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DR. P. V. KANE (Nominated): Mr. Deputy 

Chairman, I rise to support the hon. Minister 
in charge of the Bill. But here and there, I 
should like to suggest a few things for the 
consideration of the hon. Minister and also for 
the consideration of the Joint Committee that 
is going to be set up. I am very glad that 
among the 15 Members that we have selected 
there are some lady Members who are very 
intelligent and who are very enthusiastic 
about the rights of women. And, therefore, so 
far as women's rights are concerned, ther« is 
really no danger or fear that they will not be 
properly dealt with by the Committee. But so 
far as mere men are concerned, it is very 
doubtful whether they will fare better than 
women will do on account of their 
enthusiastic Members that they have got on 
the Committee. 

Now, you will Notice, Sir, that Hindu law is 
not a static thing. I shall give you one or two 
examples, my time being limited. Otherwise, I 
would have spent some hours over it. But. I 
should like to give one or two examriles. It 
has always been preserving the continuity, but 
also making neressary changes. That has been 
the characteristic of Hindu law from very 
eBrly times right down to the present 

day. Even in the Rig Veda, you will find that 
brotherless girls could not be married. It is 
specifically stated even in Yajnyavalkya that 
you should not marry a brotherless girl. But 
now a brotherless girl in the marriage market 
is a coveted prize. Then you will notice that 
even in the Rig Veda age, the father had an 
absolute right not only over the property, but 
over the very lives of his children. You must 
have read that story about a certain sage who 
gave away his son in sacrifice to Varuna. 
There were three brothers, Shunahshepa, 
Shunahpuccha and Shunolangula, and the 
middle one, Shunahshepa, was given away by 
the father, because he was a poor man and 
suffered from hunger, and so forth. So he gave 
away his middle son for one thousand coins. 
Somehow or other, that son pleased God, and 
Varuna came to his help. When he was tied to 
a post like an animal, each one of the bonds 
became loose, and he was saved. Then 
Vishwamitra said: "This is the man whom I 
should iii;e to adopt." But Vishwamitra had 
already one hundred sons, and still he wanted 
to adopt, because the boy was Devarata which 
name was giveT to him because he was 
favoured by God. His life had actually been in 
the melting pot. And that was the reason why 
Vashwamitra wanted to adopt that boy. But 
there were already 100 sons. And to have 100 
sons is a terrible thing. Even two sons do not 
agree with their parents. Fifty sons said, 
"Whatever our father says, we have to obey." 
But the other fifty sons did not obey their 
father. Then Vishwamitra gave a curse. I hope 
my hon. friends from Andhra will not get 
angry. There is the curse of Vishwamitra 
saying, "You will be known as Andhras, 
Pulvidas, Mutibas". though they were Braha-
mins. So, the story illustrates that the father 
had got an absolute right to life and death over 
his sons, p.nd that he could adopt even when 
he hid not a hundred sons. 

So, in that way the law has been changing. 
You will notice that even in the Rig Veda and 
other texts there 
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are twelve kinds of sons. They were not 
satisfied with their natural-born sons and 
adopted sons. They had twelve kinds of sons, 
but gradually these sons have been done away 
with and we have now only two kinds of sons, 
the natural-born sons of the father and his 
adopted sons. In that way the law has been 
changing. I will give you another example. In 
the Taittiriya-Samhita there are two 
contradictory passages. In one passage, it is 
said, Manu divided bis wealth among his sons. 
In another passage in the same book,  it is 
said: 

 
Therefore the father gave his wealth to his 
eldest son. These are opposed to each other. 
The later writers had difficulty in reconciling. 
You have got the theory of Kalpa Mahayuga 
and Yugas. They said that the system under 
which the father gave his whole property to 
the eldest son referred to a former age, that it 
does not refer to the present age, and the 
present age is governed by the first sentence, 
viz., equal division among sons. This1 is only' 
by way of interpretation. They lhad no 
legislative assemblies in those days with all 
these talks that we are now indulging in. Their 
learned men did the interpretation. If there 
were conflicting texts, they somehow or other 
tried to reconcile them, and if they could not 
reconcile, they said that the system applied to 
some other bygone age. Let us adopt that 
spirit, we are now in the 20th century. We are 
not in the 20th century betore Christ. All these 
things happened two thousand years before 
Christ. But later writers found it difficult to 
reconcile them. Apas-tamba says: 

 
He said that the eldest son should not get the 
whole estate. Similarly, Manu says in his 
Manu Smriti that somehow or other the 
jeshtha son should get l/20th of the whole 
wealth and something more, because a man, 
according to our ideas, becomes putrin by the 
fact of his having the eldest son and free from 
the debt due 

to his ancestors, and therefore that son 
deserves to get everything from the father. But 
Manu was not prepared to go to the length of 
giving everything to the jeshtha son. He said 
that the jeshtha son should get one-twentieth 
for himself and then share the rest equally 
along with the other brothers. Then we come 
to Yajnyavalkya. He does not agree to the 
jeshtha son getting everything. He says:. 

 
'After the death of the parents, the sons should 
divide the family property and debts equally 
among themselves.' The belief was that if the 
father's debts were not paid off, the father 
would become a bull or a female slave in the 
family of the creditor. That was the idea, and 
therefore people tried to pay their ancestral 
debts. Now, nobody bothers about it. If it is 
more than three years, the man himself says 
that it is barred by limitation and he will not 
pay. The courts also accept it. So, in that way 
the law has been changing all the time not 
merely on account of the British but on 
account of the later writers. I have given you 
some examples. One more example I will give 
and that is the most important. The wife was 
not, in very ancient times, an heir. Only the 
sagotras, sapindas and other relatives were 
heirs. That was the ancient idea, but gradually 
a sense oj- justice, ejiquify and good 
conscience prevailed Then they said that wife 
was half of the man. 

 
'The wife was half of the man.' So, if half of 
the man was alive, how can you deny the 
property to that half, except perhaps in favour 
of the son? Therefore, the wife was brought in 
as an heir. Formerly, a daughter could succeed 
to the property only if she was adopted as a 
son. The father could make an agreement with 
the prospective son-in-law. "This is my only 
child, and so I want to treat her as if she were 
a son." Therefore she was called putrikft. 
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"I shall give you this girl with all the 
ornaments; she has no brother." The condition 
is, "The son that will be born of her would be 
my son." Therefore this girl was called 
putrika. In that way daughters came into the 
picture.   Smriti writers  said: 

 
If the daughter is as good as a son, then she is 
like a son. Things that are equal to the same 
thing are equal to one another. That is the 
maxim in Geometry. If the son is like the 
father and the daughter is Jike the son, then 
the daughter should also get a share of the 
father's wealth. That is how the daughter was 
brought in on account of interpretation only. 
Interpretation need not be given only by the 
Supreme Court. Then there were these text 
writers and they interpreted these things. I 
will not take more time on these things. 

I shall now turn to the Bill itself. I am very 
much astonished" bv clauses 4 and 5. Clause 
4 says: 

"Save as otherwise expressly provided in 
this Act,— 

fa) any text, rule or interpretation of 
Hindu Law or any.custom or usage as 
part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with- respect to 
any matter for which provision is made 
in this Act;". 

So they cease to have effect in respect of any 
matter for which provision is made in this 
Act.   Then clause 5 says: 

,    "This Act shall not apply to— 

(i) any joist family property or any 
interest therein which devolves by 
survivorship on the surviving members 
of a coparcenary in accordance    with 
the law 

for the time being in force relating to 
devolution of property by survivorship among 
Hindus." That means that the present Bill does 
not apply to Mitakshara joint family at all. 
That means that this Act will apply only to 
one-fifth of India. I may just explain for the 
benefit of members—there are many lawyers 
here but this is for the benefit of those who are 
not lawyers—that there are two systems in 
India, the Mitakshara system and the 
Dayabhaga system. The Mitakshara system 
prevails practically in the whole of India 
except in Bengal where the Dayabhaga system 
holds good. But even in Bengal there are 
families governed by the Mitakshara law, but 
generally speaking the Dayabhaga system 
applies there. What I want to say is this: Under 
the Mitakshara system the moment a sun • is 
born, he comes to have an interest in the 
ancestral property. Ownership is derived by 
birth. In Bengal they hc,~e a different system; 
even though both follow the same texts, they 
interpret it differently. I was just quoting 
Yajnyavalkya. 

 
'The sons should divide equally after the 
parent's death both the property etna tne 
debts.' They took this to mean that in the 
lifetime of the father or even in the life-time 
of the mother, there is no question of division 
or co-parcenary between father and son. The 
father is the absolute owner of the property as 
long as he is alive. Although the father had 
absolute power, it was not generally used to 
the disadvantage of the sons, unless the sons 
were undi# iplined like 

some of th? students 3 P.M.      
now.     But      otherwise      I 

have many friends among 
Bengalies—I am a man from the Deccan but I 
find that the Bengali fathers—at least those 
whom I know— are far more touchy about 
their sons than the Deccan fathers. What I am 
saying is that in Bengal there is 
Uparamasvatva, i.e., when the father dies, 
then the joint family begins. The father and 
sons are never joint under  Dayabhaga.   The  
result  is  that 
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theoretically the father can do any 
thing with the property. He never 
does, but he can. On his death 
(Uparam) the sons get ownership of 
'the property while in Mitakshara the 
son gets during his father's life-time 
-and he can compel his father to come 
to a partition and can get it even 
without his father's consent. That is 
the principal difference between the 
two. But the Mitakshara rules from 
-Jammu and Kashmir right down to 
Cape Comorin except in small tracts 
including some families in Bengal who 
are governed by this law. Then for 
whom are you legislating this Bill? 
If you are legislating for all the 
Hindus, you must make up your mind 
whether to do away with the joint 
family -system............ 

SHRI P. S. RAJAGOPAL NAIDU 
{Madras): May I point out that this Act 
applies to self-acquired property in a 
Mitakshara family? 

DR. P. V. KANE. I shall come to that later. 
At present a Hindu family is presumed to be 
joint when there is property. The burden to 
show that the family is not joint is on the 
other side. There is a presumption o< 
jointness. 

SHRI P. S. RAJAGOPAL NAIDU: You 
were saying that it applies only to Dayabhaga, 
i.e., to one-fifth of our -country. That applies 
even to Mitakshara families. 

DR. P. V. KANE: That is there. The rights 
in the joint family are the most important. If 
there is self-acquired property, there is 
provision here, but as I said in the beginning, 
this is more surprising that it begins by saying 
that the joint family system will remain intact 
which prevails nowhere in the world now. 
Among Muslims there is no joint family, 
among Christians there is no joint family 
system. We have had it and are we now going 
to keep it? My own Tecommendatlon would 
be to regard •the former  joint family  as  a  
family 

of joint tenants or what is called tenants-in-
common. That u what ' am driving at. If you 
want to preserve all the incidence of the joint 
family coparcenary as it existed, then at least 
half of this legislation is useless, if not the 
whole. At present self-acquired property does 
not belong to many people. There are millions 
ai*d millions of joint families but there are 
very few, viz., those who are in Delhi and 
other cities and getting some thousands, only 
who may be separate but the ordinary people 
are always having joint families. Even U they 
are earning outside, they remain in the family 
and if possible, if they are not addicted to 
drinks, they also give their earnings to the 
family. So you have to make up your mind—
this is for the Members of the Select 
Committee. Are they going to kt-ep this 
Clause 5 sub-clause (i) and if this remains, the 
whole Act will be concerned, if at all, with 
separate property. If there are millions who 
are members of joint families there are hardly 
more than a crore who are separate owners. 
So, I said, this may as well not have been 
done. He can make a will but of course the 
Estate Duty will come and if he makes a gift 
he must live at least for two years after the gift 
otherwise the gift wil1 become useless under 
the Estate Duty Act. 

SHRI P. S. RAJAGOPAL NAIDU: Will not 
a member of a joint family have self-acquired 
property? 

DR. P. V. KANE: Every lawyer knows that. 
As a lawyer I am aware that lakhs of money 
are acquired by the father and son separately 
but they often have also ample joint family 
property. They don't often keep separate 
accounts and therefore the whole property has 
been held in many cases as joint family 
property. It is very difficult. At the time of 
earning nobody keeps separate accounts but 
when one dies, then the other members of the 
family—sometimes the drones—want to live, 
on the men who earn. So my contention 
would be that in this 20th century you must 
have something  definite.    Don't    leave    it 
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vague. All taese are questions with which 
courts are troubled every aa>. I would suggest 
that if you make every member of a joint 
family a tenant-in-common, this question 
would not arise. If you persist in keeping this 
as it is, the result will be that more than half 
of the people will not be affected at all. That 
is the first thing that strikes me as regards the 
present Bill. I would request the hon. Member 
in charge of this to consider this question 
again and see his way as to whether he can do 
anything in this matter. There are 15 Members 
and they must also consider this aspect of the 
question. 

As regards (iii), I don't know the 
total population actually governed by 
that—I have no idea. Then there are 
dozens different Acts—I suppose there 
are 20. Those people are all exempted 
and it is possible that under those 
Acts the rights may be greater, 
particularly for women, than what we 
are prepared to give but then it looks 
a formidable thing. About 20 Acts 
are mentioned which looks formidable. 
Cannot we do anything there? If there 
are certain Acts in clause (iii) which 
are very near what we are producing 
we may induce them to give up those 
special laws for them. That question 
will have to be dealt with in the 
Select Committee. That is as regards 
the first and most important part 
of this particular legislation that has 
been brought forward. Now there 
are certain matters with which 
I shall first deal. Some people sug 
gested—the hon. Minister read the 
opinions—that option should be given. 
The matter will have to be considered 
whether option should be given to a 
man to declare if he would like to re 
main governed by the old law for 
joint family and all that or would like 
to be governed by this Act. I myself 
am opposed to it. This is probably 
the first example where an option is 
given. The only option that I know 
of was as regards some Muslims .....................  

SHRI H. V. PATASKAR:    That    is not 
accepted. 

DR.   P.  V.  KANE:     This  will    be 
pressed upon your attention. 

0 R.S.D.—4 

SHRI H. V. PATASKAR: I read out the 
opinions. 

DR. P. V. KANE: If you are sure that this 
will not be brought forward, I will not press it. 
In this Act there are really 4 or 5 important 
points with which we are concerned at tm» 
stage. We are not concerned with the 
discussion about every section and every 
detail. The first important thing that we have 
to see is the right of unmarried or married 
daughters—whether in a joint family or 
separate family she should bs given any right. 
As regards joint family, if this clause 5 
remains, they have no right whether they are 
msr ried or unmarried but a daughter may 
have rights under other different sections. 
That is one of the important things. The next 
thing to be considered is whether we should 
make any distinction or any discrimination 
between a married and an unmarried daughter 
and the share tnat that daughter should get. 
That is one other important  point. 

Secondly, woman's estate -has been 
abolished practically. She is to have the same 
estate as a man. If tho man gets it wr.h 
restriction, she also gets it with restriction. So 
practically you may say, what was called the 
woman's estate, or the widow's estate has been 
practically abrogated. But there will be 
difficulties here also, I may tell you. In 
Baroda, *or instance, there is a legislation 
which says that even when a woman succeeds 
to her husband, even in a joint family, she will 
get a certain shar« of the property, and in any 
case she will get Rs. 12,000 absolutely. I think 
that is the sum, I am not sure. But that sum 
absolutely goes to her, though as to the rest 
there may be a limitation. Sometimes she gets 
the whole of it, if it is less than Rs. 12,000. 
(Interruption) I do not know what the position 
is in Mysore, but recently I read the Baroda 
Act and I remember that Rs. 12,000 of the 
estate is given absolutely to the widow. 

DR. SHRIMATI SEETA PARMA-NAND: 
Under the Indian Succession Act,  ;t is Rs.  
5.000. 
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OR. P. V. KANE: So that also will 

have to be considered. 

Then I find there are one or two more 
things to be considered. What is the 
Hindu law or scheme of succession? The 
ancient scheme of succession, even when 
there was a separate family—I am not 
speaking of joint families now—was to 
consider succession by groups, to 
consider one class of heirs at a time, after 
the sons, the grandsons and the great 
grandsons. But when there are sons, no 
one else succeeds. If there Is no son, then 
the widow suceeeds and then the 
daughter and so on. That was the scheme. 
If there are no sons, then the wife 
succeeds, no one else. So the Hindu law 
in this respect was far better than even 
the English Law till about 1883 when the 
Married Women's Property Act was 
passed; under the former English Law the 
moment a woman married, her movable 
property became that of her husband and 
the immovable property also as regards 
its income. But our law of Yajnavalkya 
says, "No"; the wife gets the right to the 
whole property, the daughters do not get 
it, the parents do not get it. I am talking 
of separate property. So the Hindu law 
was far ahead of other laws in this 
respect. Now we are giving even higher 
rights. But the point is, what should be 
done with the general scheme? Supposing 
the widow is not there, and the sons are 
not there, then the daughter succeeds and 
then the daughter's sons and so on. So our 
idea of succession was by groups. Now, 
in this Bill clauses 8 and 9 deal with the 
question of succession and in the first 
part of the Schedule certain heirs are 
given and in the other part of the 
Schedule certain other heirs are given. 
And certain people are agnates and 
certain others cognates. The first 
excludes the second, the second excludes 
the third, the third excludes the fourth. 
But in Schedule Class I, there is a rather 
formidable list. A man may have ten 
sons. Of course, hereafter, because     of 
family planning,     such 

cases may not be many. But now there are 
such eases and I myself know of a family 
of sixteen children, some being sons and 
the others daughters. In the list* you have 
first son, then widow, then daughter, then 
the son or daughter of a predeceased son, 
and then the son or daughter of a 
predeceased daughter and so on. This is 
going very far, and I do not find it in any 
other system of law. Even among 
Muslims, if there is a daughter and a son, 
then the son and daughter take the whole 
property. If there is daughter's daughter, 
she does not succeed. Of course, there are 
exceptions in that case, but generally she 
does not. But the point is, I feel that we are 
proceeding too far. I am prepared to accept 
the first group of. son, then widow and 
then daughter. The son of a predeceased . 
son, also I accept. But all the rest should 
be excluded. The widow of the 
predeceased son should remain. Such 
widows have been succeeding because of 
the Deshmukh Act for the last 17 years 
and we should not take away the right that 
they have been enjoying. But why provide 
for the daughter's daughter also? That 
means two families removed, Here you 
say that the daughter's daughter also will 
succeed and there is no difference on the 
ground of married and unmarried state. I 
think this is too much. This does not occur 
anywhere and you are creating un-
necessary complications. What will be the 
property that is left? We are to have a 
socialistic pattern of society. You want 
levelling up or levelling down of incomes, 
whatevei it may be. But if there are 20 
heirs under this provision, each will have 
to be satisfied with a hundred rupees or 
less. What is the use of such an 
inheritance? Even the Mohammedan law 
has not gone so far, though among 
Muslims, if a man has a lakh of rupees, in 
two generations, you find that each heir 
will get only a hundred rupees. And in the 
present set-up you find that if a man has 
Rs. 1 lakh income, as much as Rs. 59,000 
or so is taken away from him as income-
tax.   I don't know 1he 
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exact figure, but a good portion goes in 
that manner. In America, I understand the 
proportion is still greater. That being the 
pattern of society, there will be very few 
whom you can consider rich men by ordi-
nary standards. So I am suggesting for 
the consideration of the Committee that 
we should have only the. first three—son, 
widow and daughter—and then the son of 
predeceased son. The rest of it shculd be 
excluded except the widow of a 
predeceased son who may remain as also 
the son of a predeceased son of a 
predeceased son but not son and daughter 
of predeceased daughter; they are 
removed to the third degree and they 
should not succeed along with son and 
daughter. Already there are too many 
people. In the first group I am prepared 
+0 go up to the son, widow, daughter, 
son of a predeceased son. That is the 
utmost I am prepared to go. Then comes 
Class II of the Schedule. First come the 
father and the mother and then the clause 
suggests exclusion of the others. You will 
find it laid down in clause 8 that if there 
are no preferential heirs of Class I, then it 
goes to the preferential heirs, being the 
relatives, specified in Class II of the 
Schedule. The property of an intestate 
shall be divided between the preferential 
heirs so that the father and mother ' share 
equally; after them comes group II, son's 
daughter's son, and so on, five persons. 
Now, take class II, third group, daughter's 
son's son, and so on. It says that the 
daughter's daughter's daughter should 
succeed along with the daughter's son's 
son. I think that all this seems to be too 
much of overdoing and it would create 
complexity and, therefore, I am 
suggesting that we should not go beyond 
a degree or two. In the fourth group come 
brother's son, sister's son, and so on. 
Under the present law, a brother's son is a 
very near heir; he is in the compact series 
of heirs. That is what you find  under 
Yajnavalkya: 

 

I  These up to brother's son are called 
sompact  series  of  heirs  and no  one 
else can come between them.    At pre-
sent, the brother's son is a very, very near 
heir but under the Bill he is a distant one 
relegated to group IV in class  2.    You  
should  remember  that a man may have 
more affection for his   brother's     son    
than    for       his daughter's   daughter's    
daughter.   He may not know whether 
she is married or not; it is four degrees    
removed. I would suggest that if you 
want to throw   away  the  ancient  group  
system, you should  at least maintain a 
semblance  of it.  You  should    put  in 
group I of class II, the brother and sister.   
Under  the  Act that  you  are repealing,  
Act  No.'   II  of  1929,     the Hindu Law 
of Inheritance, the sister's son and son's 
daughter are very near. After  the  
grandfather     but     before paternal  
uncle—I am not  quite sure but that is  
the thing—you  will find the sister's son 
in the Dayabhaga law as   a  near heir  
because     he     offeRS pindas   to   his   
maternal   grandfather and     to     whom     
also     the     propositus      had       to      
offer      pindas; therefore,      the      
sister's      son      is a   very   favourite   
heir.   This   applies to all, to Mitakshara 
in separate succession or to the 
Dayabhaga    succession.   My     
submission,        therefore, would be that 
in order to    avoid a great deal of 
controversy, you should place the 
brother's son and the sister's son  in  
group   II  in  class   II.   There are many 
other things also but they are  not  very  
frequent  and  are not very likely to  
occur very  often  and I   would   not  like  
to   mention   about them but 1 will only 
say that    the brother  and  sister should 
come     up with the father and mother 
and if the brother   or   sister   is   not  
there   then the brother's  son  and     
sister's     son should come in there.   
That is     my suggestion.   You will find 
that there are  text  writers  who  say  that  
if  a man wants to adopt, he should adopt 
his   own   brother's   son      only.   Ulti-
mately,  the Privy  Council held that this 
was  only recommendatory     and not 
obligatory; anyone could be adopted 
provided he is not of the prohibited 
classes.   That was the  ancient 
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there is nothing which comes in the way 
on account of your socialistic pattern or 
your rules, I am for this proposition. 
There should be some respect for the an-
cient law and, therefore, I would put in 
father, mother, brother and sister in one 
group; if there is no brother or sister, then 
brother's son and sister's son. If you do 
not want the sister and her sons, at least 
retain the brother and his sons along with 
the parents. I was instrumental in 
preparing parts of the Hindu Code; for 
the last fifteen years I have been at this. I 
have submitted ten or twelve notes. I am 
not submitting any notes now but am 
only taking your time in submitting my 
views. 

Clause 12 deals with the agnates. Here 
also, the law is being changed. 
Previously they used to go up to seven 
degrees; sagotra, sapinda, and so on. All 
these things are gone now and clause 12 
says that in the absence of any 
preferential heirs specified in class I or 
class II, the agnates of the deceased 
related within five degrees shall be 
entitled to succeed in accordance with the 
rules set out in this Act. According to 
Mitak-shara law, those who are of the 
same gotra, up to the 14th degree are 
agnates, and cognates are different and 
come in only after agnates up to the 14th 
degree. I think there is a principle in this 
in the sense that you are proud of your 
own family. Instead of a man who is 
three families removed from you, you 
would prefer ordinarily that your 
property should go to a man who at least 
bears the same name as your own. The 
agnates have been rather narrowed down; 
they have been put on the same footing 
as cognates who are there up to five 
degrees. The Hindu law has put agnates 
up to the 14th degree: 

 
The name is known; the man holds the 
same name as the intestate. If you do not 
want to go up to 14 degrees, at least take 
seven degrees. That matter will have to 
be considered; otherwise, you will be 
giving the go-by to the definition of an 
agnate under the Mitakshara altogether. 

I come to clause 15 which says, "for the 
purposes of determining the order of 
succession amongst agnates or cognates, 
relationship shall be reckoned from the 
intestate to the heir in terms of degrees of 
ascent or degrees of descent or both, as 
the case may be". Supposing A is there; 
B, C and D are sons; E, F and G are 
daughters and they have children and so 
on. You count from them up to both 
ancestors and again come down and that 
gives you the nearness or the remoteness 
of the degree under this article. Our idea 
is not like that; we count up to the 
common ancestor on both sides, the man 
who wants to succeed and the man to 
whom he succeeds and supposing it is 
sixth or seventh;— that will have to be 
considered very carefully as to whether 
what is proposed here will be the best 
way. Further on it is said that the degrees 
of ascent or degrees of descent shall be 
computed exclusively and so on. That is 
not the idea. If you read the Mitakshara 
law, you will find: 

 
If you say that you do not want 
Mitakshara or anything of that kind, that 
is another matter but my submission is 
that you should try to retain as much of it 
as is consistent with your particular 
theories and com- 
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ceptions and with the other parts of this 
Bill. Therefore, this computation of degrees 
will also have to be very carefully 
considered. 

Then we come to clause 17 which deals 
with stridhan property. I have nothing to say 
about sub-clause (a) and (b) but generally I 
have a good deal to say. In this clause, the 
devolution of the stridhan property is men-
tioned. There should really be a counter-part 
of the other; if the son, wife and daughter 
could succeed to the husband why should 
not the husband, son and daughter succeed 
to the wife's stridhan property? 

DR. SHRIMATI SEETA PARMA-"NAND:   
They should. 

DR. P. V. KANE: Say so when you 
address the House. 

My point is, this is really not com-
mensurate with what you are doing as 
regards male person's property. The same 
order should be followed in the case of 
succession to the property of the females. 
There also the children should come first. 
That is all that I have to say there. 

Now there are one ,pr    two    small things  
that  remain  and  I  shall    not trouble you 
any more.   There is something about    
naishthika    brahmachari in clause 20. Now 
naishthika brahmachari   has become    a     
rare    article. There are brahmacharis even in   
this House   but   naishthika   brahmacharis 
are  none,  namely,  those     who  have taken 
a vow to learn the Vedas under a teacher till 
.the end of their   lives. Naishthika 
brahmachari is a man who wants to remain 
with his preceptor up to the time of his own 
death tending his fire and learning the Vedas.    
That particular variety of man is not now 
available.    Why do you put him    in here?    
Difficulties will arise.   Suppose a man is a   
naishthika   brahmachari, Vedic student and   
he   goes    to   one teacher,  then leaves him 
and goes to a  second.    Then    the    two    
teachers (acharyas)   will be his successors. 
The singular includes the plural.    That is 

the rule of construction. Therefore I would 
suggest: Omit all this about naishthika 
brahmachari. If he has property he will have 
brother or father or mother and they will take 
it. Why do you want that there should be 
somebody else in the case of such a man to 
succeed him, namely, an acharya? So 
ftpishthika brahmachari should not be put in. 
You have put in acharya here. I do not know 
why. In the original it is not like that. 

Then comes vanaprastha— 

 
That is, in the case of a naishthika 
brahmacfiari only that man succeeds who has 
the same teacher or preceptor, who is 
dharmabhrata (accepted as a brother). So that 
is the original meaning. If you want to retain 
the thing retain it as it was. I recommend it 
should not be retained at all. We have no 
vanaprastha now learning Vedas, much  less 
a naishthika  brahmachari, 

SHRI H. D. RAJAH: What is the 
counterpart of naishthika brahmachari 
among females? 

DR. P. V. KANE: The ladies were not to 
learn the Vedas in those medieval days and 
lead a life like that. Otherwise they would 
have learnt them. Formerly, some three 
thousand years back they did, but then they 
stopped all that. 

MR. DEPUTY CHAIRMAN; It may come 
again. 

DR. P. V. KANE: They say that 
women were of two kinds................  

MR. DEPUTY CHAIRMAN: Perhap* Mr. 
Rajah wants to revive that. 

DR. P. V. KANE: So 'hermit' should go. 
Who is a hermit? There are or'» three 
ashrarr.zs now, not four, because you will 
find no hermit and therefore 



 

[Dr. P. V. Kane.] about hermit and 
naishthika brahma-chari difficulties    may    
arise.    Therefore I suggest that that part may 
be dropped. 

Then I come to the proviso in clause 
27 about unchaste wile. The proviso 
is rather a surprising provision. The 
principal part reads, "a woman who 
after marriage has been unchaste 
during her husband's lifetime, shall, 
unless he has condoned the unchastity, 
be disqualified from inheriting his 
property." Then further: "provided 
that the right of a woman to inherit 
to her husband shall not be questioned 
on the above ground unless a court of 
law has found her to have been un 
chaste in a proceeding to which she 
and her husband were parties". Which 
husband will go to a court in order 
to get a finding that his wife is un 
chaste? In these days the question of 
challenging her morality should belong 
to the man and even now the courts 
have held that if she becomes unchaste 
after the husband's death that does 
not matter in the matter of inheritance. 
That is what the courts have decided. 
Supposing .........  

SHRI H. D. RAJAH: He has to come from 
the grave to prove that his wife was chaste. 

DR. P. V. KANE: The provision enacts that 
during his lifetime he should have gone to the 
court and got declared his wife's unchastity. 
Then only she will be prevented from 
inheriting, not otherwise. 

SHRI H. D. RAJAH; Inheritance starts after 
the man's death. When the man is alive you 
do not succeed to his property. 

DR. P. V. KANE: Therefore I am 
suggesting: Omit this proviso. If the husband 
has done nothing during his lifetime as 
regards a woman who has gone astray, let the 
sleeping dogs lie. Therefore, omit that 
proviso. That is the only thing that I want to 
say. 

As regards 'Repeal' the whole clause may 
go; it is not necessary.   You have 

put in only one Act under it. I think more Acts 
will have to be repealed. I remember just now 
the Gains of Learning Act. Are we repealing 
it? We shall have to be very careful. Some 
properties may be claimed as joint family 
property. That leaves a loophole. Only one 
Act has been mentioned. There are some 
twenty Acts dealing with such matters. They 
will have to be considered. 

I do not want to spend more time over this 
Bill as I have already taken half an hour or 
more. I recommend this Bill wholeheartedly. 
Many of i:s have been wanting such a Bill for 
the codification of Hindu law for nearly 15 
years and for 15 years somehow or other it 
has been put off. I hope the Committee will 
do its work quickly and I suppose they are to 
submit their report in August. In what form it 
should be, it is for them to deal with it. Let us 
do something about this matter which has 
been hanging Are for such a long time. 

SHRI H. D. RAJAH: Sir, I am happy I am 
alive to be able to speak in this House today. 
Mr. V. K. Dhage of the Democratic Party 
made a reference this morning to the Frontier 
Mail accident and referred to my being one of 
the passengers. Sir, as soon as the accident 
took place. I sent a wire to our Railway 
Minister, Shri Lai Bahadur Shastri and 
rendered all the little assistance I could do in 
spite of the mental shock I had for a time and 
I  am glad I  am here. 

MR. DEPUTY CHAIRMAN: The whole 
House is glad. 

SHRI H. D. RAJAH: Thank you very much. 
I am obliged to the House for the sentiments 
they have expressed. 

SHRI H. V. PATASKAR: On behalf of the 
Government I would express also our 
gladness. 

SHRI H. D. RAJAH: Now, so far as this Rill 
is concerned, I have heard the speech of the 
hon. the Law Minister, Mr. Pataskar, and 'lie 
other legal luminary, Dr. Kant, with rapt atten-
tion and I And from the speech of the 
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Law Minister that this Bill is halfhearted and 
not full and there were certain points which 
Dr. Kane assailed with vehemence with all 
the legal acumen at his command. Naturally, 
therefore, Sir, my support to this Bill must be 
half-hearted. 

I find from the provisions of this 
Bill that the succession to property is 
provided for and various classifications 
as to who should succeed have been 
enumerated. First of all, I should 
bring to the notice of this House the 
statement made by the Prime Minis 
ter of our country, Shri Jawaharlal 
Nehru, that there is no moral basis 
for property. And since that state 
ment was made thefts r have been on 
the increase all over the country and 
the policemen are having a holiday 
and they are brought to bear upon the 
law and order situation only when our 
Communist comrades create some 
nuisance in the country. Therefore, 
we are not in a position to look to 
the police force to protect our pro 
perty and in socialistic pattern of 
society where property is taboo.................... 

MR. DEPUTY CHAIRMAN: It is long 
since we heard you, but confine yourself to 
the Bill. 

SHRI H. D. RAJAH: When the socialistic 
pattern of society is being ushered in the 
question of succession to property first of all 
dose not arise. And in our Constitution we 
have made very clear provisions that man is 
equal to woman and there is no halfway 
measure just like the division of a few rupees 
by our Law Minister as half to the woman and 
one to the man. Either you go the whole hog 
or not. I do not make any distinction between 
my daughter and my son. It is based upon 
natural affection and love. We are the 
producers of those childern and the 
responsibility to maintain them is falling on 
our heads and not on any ether head 

Sir, if you ask me my frank opinion on 
these matters, I will say. expropriate all 
property and put the responsibility for the 
upbringing of our children on the shoulders of 
the State. 

I can understand a position of that nature. But 
this legislation is a bourgeoisie legislation and 
the Communist bourgeoisie are 
wholeheartedly backing this legislation. Sir, 
who has got property in this country? I want to 
ask you. Just one per cent, out of 350 million 
people; it may not be even that much. And for 
dividing that property you bring in a law 
drafted by the Rau Committee which 
conceived the codification of the Hindu law on 
the basis of the social set-up existing in those 
days. Today we are a full-fledged democracy. 
We are a sovereign republican State based 
upon doing service and social justice and we 
must contemplate laws in such a way that the 
man in the street, the voter, our master, must 
have a fair deal. And, when that is the position 
where is the need for a law of this type? Here 
it is not 3 question of creative art or creative 
ability and production of more wealth and 
equitable distribution. Here it is a question of a 
man who, by foul means or fair means, has 
amassed a certain amount of fortune during his 
lifetime depriving other people and this Bill 
provides how to divide that booty. This law 
contemplates a situation in this country 
whereby that one per cent, of the population 
must be left to divide their property. Has it 
occurred to us that with this high income-tax 
rate, with this high super-tax rate, with the 
agricultural income-tax in the offing, with the 
death duty and above all with these lawyers, 
anything will be left as property? Has it ever 
occurred to this House that with this rate of 
taxes and the way in which the present society 
is called upon to bear the responsibility of 
running our State, there is no need for 
enumerating 20 heirs to succeed a property? 
That being my fundamental objection, I find 
that this law is getting blunted and even if you 
pass this law, it will be infructuou? except for 
the fact that there will be a colossal waste of 
the time of this House. 

I shall now come to the o+her aspect of this 
problem. Property here has been conceived in 
a  parochial medie- 
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England there is the law of primogeniture. 
The estates of big Lords and Barons are 
inherited by only the eldest son. Dr. Kane 
made a reference to our law, our ancient 
law, whereby the eldest son must be 
given some preference to other sons. In 
thraddhas performed in houses the eldest 
son alone is responsible to perform those 
functions and ceremonies, and the 
younger sons cnly stand behind the eldest 
son. When a man is dead, he is taken to 
the cremation ground and he has to be 
cremated. There again the responsibility 
develops upon the eldest son 

 
For the rest of the family the eldest son 
of the family is the real person 
responsible for dispensing justice. 

That being so in our social set-up, the 
question of property is a minor ont. 
Assuming that we want some reform and 
that we want to distribute even whatever 
little property is left In an equitable 
manner, I do not find any reason (or 
giving a half-hearted treatment to our 
daughters. The property must be inherited 
in equal proportions. If a man has three 
sons and two daughters his property must 
be divided between the wife and the 
children or you may spy that the wife must 
have a better share but here it ia all topsy-
turvy. If a man has three wives and four 
children, all the three wives get only one-
fifth of the total property and the four 
children between themselves get the rest 
of it. I do not wish, after the passing of the 
Hindu Marriage Act, a Hindu can have 
four widows to mourn his death but still 
there must ne that provision that each 
woman who had rendered service to that 
man when he was alive must be treated 
equitably. But you are not doing that. You 
are perpetrating an act of injustice by 
bringing forward a Bill like this where you 
relegate all the women into one class 
irrespective of their affection or love 
which they had displayed during the 
lifetime of the    husband.    Therefore, 

that is another iniquitous provision. There 
is again discrimination. You not only ill-
treat the daughter, but you also say that 
she can only have half the share compared 
to that of the ' son. Again, you have made 
the provision in such a way that all the 
wives together will inherit only one share, 
one-third, one-fourth or one-fifth, as the 
case may be. It is very improper and 
iniquitous. 

Assuming again that this Bill is 
necessary, we shall come to another 
provision. Of course, Dr Kane made a 
passing reference to clause 27. But that 
clause is so ill-conceived that it has no 
place at all in this Bill. It says: "A 
woman, who after marriage, has been 
unchaste during her husband's lifetime, 
shall, unless he has condoned the 
unchastity, be disqualified from inheriting 
his property." How can he condone the 
unchastity of the woman? The question of 
succession arises only when the man is 
dead. It is not a question of the woman 
getting that property when he is alive. 
When he Is alive, he may gift that 
property away to anybody. Anybody can 
do that. A son may gift away his property 
to his mother OJ to his wife or to anybody 
he likes. A daughter can gift away her 
property to anyone she likes. So there is 
no question of the man condoning the 
unchastity of the woman during his 
lifetime for the purpose of this provision. 
So this is Illogical and must be removed. 

Sir, this Bill is designed in such a way 
that it does not meet my demand for full 
justice. I am a secular being and I do not 
believe in these water, tight 
compartments. Having brought forward a 
Hindu Succession Bill, Vriru have you 
done? By clause 5 you have almost 
excluded the entire Travancore and other 
places from the purview of this Bill. 
There were, of course, in those days Bills 
which were designed for the Nambudri 
Brahmins, for the Nayars, for the Ezhavas 
and for so many other people, which were 
passed by the unitary form  of     
Dictatorship,   by     the 
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Maharajah or somebody, but now things have 
changed. You have brought about a situation 
by which a citizen of this State, whereby I 
mean India, or Hindustan or U.P. if you like, 
•has an all-embracing aspect of his life. That 
being the position you cannot say that you will 
exclude this group or that group. You have ex-
cluded the joint family property and you have 
excluded various other things. Then what is 
left? I have got my self-acquired property but 
I can gift it away to anybody, including the 
"hairman or the Deputy Chairman if I like. 
Nobady can question that. When the property 
can be discarded in that manner, I ask, what is 
there to legislate for? Nothing. And when 
there is nothing, why so much hue and cry? 
Dr. Kane starts telling about 20 generations. 
Why? Let him put 500 generations. What does 
that matter? Sir, it is a question of distributing 
poverty and not property. Let all of them share 
equitably all the poverty in the country. We do 
not worry. When that is the position where is 
the question of distributing property? 

SHHI S.  N.  MAZUMDAR:  We  shall all 
enjoy the hospitality of Mr. Rajah. 

SHRI H. D. RAJAH: Yes; you are always 
welcome. 

Now, with regard to the quantum of 
distribution, I do not know what is worrying 
Dr. Kane. Whether it is Its. 5 or Rs. 10 is a 
matter which is an enjoyable thing so far as 
the Hindu family is concerned. I shall give 
you a simple illustration. My greatgrandfather 
had one tamarind tree and the tamarind tree 
was supposed to be giving tamarind at the end 
of every year when it had fully blossomed and 
resulted into fruit. I had seen, when I was a 
five-year old boy, about seventy-five persons 
sitting round the tamarind tree and dividing 
the fruits of the tamarind tree, each one taking 
a small bundle, as a prized possession, as an 
inheritance, and going home. That only 
indicated the family «fllndty   and    the 
common   bond     oi 

ownership with regard to a tree. Of course, the 
concept was that there waa a joint family 
system. When a patriarch or some man who 
had left sonee legacy died, all of them 
assembled and naturally there was a 
community of interests. But I am perfectly 
aware that such things have gone. Now people 
go out of their families. There is individual 
income in a joint family. The man who makes 
the individual income submits a separate 
return to the income-tax officer. Then, the 
head of the family who runs the joint family 
has a joint family account. That joint family 
account is out of the income of the joint 
family properties and he prepares a separate 
statement and submits it to the income-tax 
officer. The personal income of the man is not 
in any way affected by the joint family 
income re-turn as made by the man. So it is 
not correct when Dr. Kane said that the Bill 
will affect only Daya-bhaga or one-fifth of 
the total com-munity of this country. It will 
affect naturally very many who are still in the 
joint family and who submit returns not only 
on their personal basis but on the basis of the 
joint family. 

But, Sir, the whole trouble with me 
is that I am against these communal 
legislations. I am so true to the 
Constitution that I find that these re 
actionary leaders who are now run 
ning the Government of India want 
to perpetuate the old order and talk 
tall to the public ..............  

SHRI S. N. DWIVEDY: (Orissa): Secular. 

SHHI H: D. RAJAH: This is a respectable 
House, otherwise I would have much to say 
about the secular charactei of the State. If they 
had really conceived in the true spirit of a 
secular law, two sections would be enough. 
No inherited property at all should be left in 
this country. There will be no need to make 
the man distribute his property among his 
people. But here it is a lugubrious Bill based 
upon the Raui Committee Report. They swear 
by the Rau    CommUtaa    Report,    so 
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much sanctity is attached to that Com 
mittee's  Report    without    any  mean 
ing with regard to the modern set-up. 
It is just like these people putting old 
cocoanut oil into a new bottle and pass 
ing it off to the public as good.    It is 
all very bad.    The cocoanut oil in the 
bottle is so bad that it will not be used 
by women even for dressing their hair. 
They  will discard    it.       The    smell 
is     so     bad     that    they    will    im 
mediately   throw     the     bottle   away. 
They put old cocoanut oil in a    new 
bottle and show to the world that it 
is  the best cocoanut oil.    This   is   a 
kind  of fraud  on  the  people.    I  S£»y: 
you  come out with your    pronounce 
ment of policy. You say to the public: 
this is really    a    secular   State,    our 
laws will be conceived    in a    secular 
character.    No    man    will    be    dis 
tinguished from a  woman—there  will 
be no differentiation between man and 
woman.     There will be no  difference 
between man and man on the basis of 
caste.   A man is equal    to a woman; 
and a woman is equal to a man. All 
are  equal, be he  a    Hindu,    Muslim, 
Christian,   Jew  or  Parsi.   But   every 
Bill that you bring forward says: this 
excludes    the Christians,    Jews, Mus 
lims, etc. Are you sectarian legislators 
in this country?  Have you    been    re 
turned to power on ffie basis of only 
of Hindu votes,  Muslim votes,  Chris 
tian votes, Buddhist votes, etc.? I put 
an honest. question to    the Leader of 
the House to  answer  me................. 

SHRI S. MAHANTY (Orissa): He is not 
present here. 

SHRI H. D. RAJAH: Where do you stand? 
What are the purposes you have in view? Do 
you want to take this country forward and 
want this country to be one of the progressive 
countries of the world? How will you develop 
the secular character of your country, if yeu 
talk in terms of Hindu Bill, Muslim Bill, 
Christian Bill, and so on? 

Sir, our Prime Minister was very 
eloquent.........  

DH. SHRIMATI SEETA PARMA-NAND: 
This is the first step towards a uniform Civil 
Code. 

SHRI H. D. RAJAH: ................in Chandi 
garh the other day. He talked elo 
quently of communalism being des 
troyed, casteism being destroyed. I 
say: Have guts, if you are rulers of 
this country in the true sense of the 
term. Bring a Bill tomorrow for 
abolishing all castes and creeds and 
having only one society if you like. 
Religion is a matter between the 
Creator and man, between God anc* 
the man who worships at the shrine. 
It is not a matter where you 
can interfere and you cannot say in 
a secular State, where citizenship 
right is conferred and adult franch 
ise is given. "I am a Hindu, you 
are a Christian; we will produce 
laws on that basis." It is monstrous. 
It should be stopped forthwith. 

The individual who desires to inherit 
property, acquire property, has an acquisitive 
nature in life. He dispossesses the society, he 
dispossesses everybody and he accumulates 
property at the cost of the rest of the citizens, 
in order to see that his children are taken care 
of properly. That is inherent in an acquisitive 
society. Now, I want to establish this theory, 
that our society and our State are secular, 'a 
welfare State', really on a socialistic pattern 
and not a fraud on the public. You cannot say 
that you are having a socialistic pattern of 
society. The Prime Minister said that in his 
life-time there would not be a socialist pattern 
of society. All the capitalists and foreign 
exploiters in this country are daily praising and 
praying to God for the long life and prosperity 
and continued Premiership of Nehru because 
he has said that in his lifetime there is no 
chance for a social istic society. Sir, why this 
double standard? You declare one thing but do 
a different thing. Why not bring Bills and 
legislations on the pattern of your declared 
objective? If you are not able to do that, bring 
another kind of Bill and do not talk 
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shop. I want that there must be sta- \ bility in 
the State. The country is j in turmoil. It is in a 
state of confusion. They do not know what 
policies you are really aiming at. You are 
bound to tell them: "Look here, this is our 
objective,, and our laws are on that pattern." 
You cannot talk of abolishing casteism, 
commu-nalism and all that and bring a Hindu 
Bill or a Hindu Succession Bill. If you are 
earnest, bring an Indian Succession Bill, 
bring into the orbit of the Bill all the 350 
million people. Put them together. Let the law 
apply to all of them if they have property. If 
you do not have property, there is no need for 
this Bill. This kind of concept is impossible 
for me to digest in any circumstances. 

Now, Sir, another point I wish to touch. 
Look at the effects of this Bill. What will 
happen? The effect of this Bill will be that 
the parents will try to have marriage 
alliances keeping in v;ew or thinking in 
terms only of the property that will be 
brought with the individual girl or boy. They 
will not look to the prosperity or the 
happiness i»f the individual girl or boy, but 
to what amount of property will be brought 
into the house and not what amount of happ-
iness my daughter will get. Therefore, this 
position will create an eternal trouble in this 
land which is already a land where the 
marriages are arranged. It is very rarely in 
this country that marriages aire on the basis 
of natural love and affection between the 
man and the woman or between the boy and 
the girl by themselves. A true and sublime 
love marriage in this country takes place 
only one in a million. The rest are all got-up 
marriages. And I have no quarrel even, for 
that is the position where our society has to 
be kept in purity and iri such a condition a lot 
of got-up marriages are there. Let them be 
there by all means. But you now say that the 
girl must have so much of property, the boy 
must have so much of property, and when 
you put in such restrictions  with regard    to 

the inheritance of property, the basis of 
marriage will be only property. Where is the 
sublime love? Where is that purity of heart 
which makes another partner to be taken in 
life, when there is one eye on the property 
and another eye on the girl ? Sir, this is a 
very, very bad feature for us in our future 
alliances. 

Now, there is another point,    when 
properties  are,  as  I  said,  to be  bequeathed 
according to the individual inclination   of   the   
man.     Now, this Bill has excluded the joint 
property and I presume that it has also excluded    
self-earned    property because in the   matter    
of   self-earned . property the man who has 
earned the property can dispose of it in 
whatever manner he likes.      He can will it 
away  and open  a  'Pinjrapole'  where  only 
pigs will be fed.    He can ignore his wife, he 
can ignore his children, and everybody    who   
has    been a contributory factor for his 
happiness.     It is illogi* cal that it should be 
so.   The woman must  not be  nagging  when 
he  goes into   his   house,   the   children   
should not go and worry him and create a sort 
of a nuisance.     They must help this man    to    
have  rest    and  recreation and    a    good  life    
and    enjoyment. 

4  P.M. 
Now, when that is the position, why should 

you allow that fellow ultimately, when he 
becomes cantankerous to gift away all his 
property to a Pinjrapole, and not to his 
children? There is no provision anywhere 
either in this law or in any other law to 
exercise compulsion in that respect. In addi-
tion to the death duty, it must be obligatory on 
the part of a man to distribute the wealth in his 
lifetime to his children. Some such provision 
should be made here. There is logic in it. Sir, 
law is considered to be an ass. But we cannot 
be all asses to produce laws which are asses. 
We should have some enlightened public 
opinion, and we should have some 
imagination to think about all these matters, 
and use them to the fullest extent in order to 
produce la"ws in this country which will apply 
to everybody. When that is the position to be 
taken 
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that the laws are made on a rational basis. But 
everything is irrational and taken on a basis on 
which previous histories are quoted, 
describing how the law was being tampered 
with by the Britishers, and so on and so forth. 
Dr. Kane went to the limit of Manu and his 
greatgrandfather and said by quoting Sanskrit 
verses that "This is redundant, this is good and 
this is bad." Now I am asking "Why all this 
bother?" The whole question is of simplifica-
tion. A simple man must know simple things. 
You cannot make laws only for the benefit of 
the lawyers. I may tell you and I may warn 
you. Our Nehru talks something but he is not 
able to do anything. Now, he says that Justice 
must be quick a.id efficient. When he opened 
the High Court at Chandigarh the other day, 
he said "Justice must be quick and efficient." 
But he did not say that the laws must be 
simple and straight. Now, if he had said that 
the laws must be simple and straight. and then 
he had said that justice rraist be quick and 
efficient, I could have applauded it. But he 
talks something and does not do anything. The 
same thing is done in this House f.s well as in 
the other House. A sort of labyrinth has been 
created, and 28 clauses are prepared. And I am 
suve, - two thousand and eight hundred 
commentaries by lawyers will com'; by the 
time this Bill is passed into law, and the Judge 
of the Supreme Court will be bewildered, 
and—unless lie is going to be very, very 
sober—v/ill find himself in a very difficult 
position as to what he is going to decide. 
Therefore, I say, Sir, that for Heaven's sake, 
for the public's sake, make justice cheap, make 
your laws straight and clear. Let the people 
understand ihem. They are 90 per cent, 
ignorant. Thanks to your Administration. You 
have not yet thought of making the hundred 
per cent, of our countrymen literate, in order 
to be able to read the three R's, Reading, 
Writing and Aritnmetic. I do not want 
anything else. They cannot read even a 
newspaper. Sir, you will find that the 
intelligent public    is    so    fond of 

knowing the news that in a village they 
subscribe for one paper, they si* round, and 
one literate man is asked to read what is 
contained in the paper. The rest of them are 
unable to read. So, to these people you must 
apply youi mind, and you should do things in 
such a way that the laws, whatever you enact, 
must be made simple and straight, and justice 
must be quick and cheap. 

SHRI J. S. BISHT (Uttar Pradesh): Mr. 
Deputy Chairman, I must heartily 
congratulate the hon. Minister, Mr. Pataskar, 
on the very able, very lucid and very historic 
speech that he made today en this Bill. I am 
sure, Sir, that even those waverers and 
doubters, who are not yet reconciled to the 
justification for this Bill, will now reconsider 
the position in the light of what he has said 
today. 

I do not wish to make any detailed 
suggestions because the Bill will come back 
from the Joint Committee. But there is one 
point to which I would like to draw his 
attention. Sir, much of the value of this Bill or 
this legislation will go away, if this clause 5 is 
allowed to be retained in its present form here. 
I was very glad Vo learn, Sir, that the hon. 
Minister had himself said that he had an open 
mind on the subject, and that he would be 
guided by the opinion of this House, and of 
the Joint Committee, in this matter. If you just 
look to clause 5, sub-clauses (i), (ii), and (iii), 
you are probably eliminating 75 per cent, of 
the Hindus from the benefit of this measure 
altogether. Now all the people coming within 
the purview of these Acts— the Madras 
Marumakkattayam Act, the Madras 
Aliyasantana Act, tho Madras Nambudri Act, 
and so on and so forth—have been exempted 
from, the  operation of this  Bill. 

And then, Sir, secondly, the most important 
point is this. It has been stated here that this 
measure shall not apply to aay joint family 
property or any interest therein which 
devolves by survivorship on the sur- 
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accordance with the law for the time 
being in force relating to devolution 
of property by survivorship among 
Hindus. That means that all the 
people who are governed by the law 
ot Mitakshara and who have got this 
joint family property, are exempted 
from the operation of this measure 
altogether. So, that affects practi 
cally 75 per cent, of the Hindus. And 
this is not desirable unless it is a 
question of high policy or ..................... 

SHRI H. V. PATASKAR: There is no 
question of policy involved in this. We have 
decided to take up the Hindu Code in parts. 
The question about the Mitakshara joint 
family, etc., has^not yet been decided. This is 
only with regard to intestate succession. If it 
is decided that the daughter should also 
inherit in the Mitakshara joint family, then 
naturally we shall have to consider all these 
things. 

SHRI J. S. BISHT: Thank you very 
much. Because otherwise, Sir, it 
means that on the one side it is said 
that the joint family is breaking up 
and it is in the process of dissolu 
tion.......  

SHRI H. V. PATASKAR: I have made the 
position clear that that point will have to be 
considered in the Select Committee, dealing 
with this Bill. 

SHRI J. S. BISHT: Thank you very 
much. And t hope the Joint Select 
Committee will pay special attention to 
it, and .........   (Interruption.) 

Then, Sir, there is another point. The term 
'joint family' should be very clearly defined. 
Now, for Instance, a joint family may consist 
of a man, his brothers, his sons and nephews, 
but IT! the case of ancestral property, the 
father is also joint with his son, i.e., the father 
and the sons form a joint family, and that 
property also becomes a Joint family 
property. And that maKes It still more 
difficult, because in that very family, if a 
daughter happens to    be born  unfortunately,  
then 

she is not entitled, to a share at all. Other 
complications apart, Sir, if Mr. A inherits 
some ancestral property from his father, and 
when he inherits, i.e., at the time of 
succession, he happens to have three sons and 
three daughters, then this property is a joint 
family property, because It is ancestral, and 
his sons have a right to it by birth. They do 
not inherit from the father at all. They inherit 
from their ancestors. Now, in that case, you 
are debarring these daughters from inheritance 
altogether, and even when their father dies, 
they will get no share in the property. This, r 
think, Sir, is not quite fair. 

PANDIT 3. S. N. TANKHA (Uttaa-
Pradesh): May I point out that if the father 
has a separate property of his own, even 
though he has joint family property also his 
daughters will sue-ceed to his separate 
property but not to the joint property ' 

SHRI J. S. BISH1: That Is very little. The 
word 'property' has got a definite legal 
meaning. There are innumerable rulings of 
the Privy Council on this point. If the father 
has acquired any property, the basis or the 
origin of which was the ancestral property, 
then it becomes a joint family property. 
Whatever that be, the father's property will be 
very little in fact. 

Then, Sir, I will invite your attention also 
to clause 7, which says that for the purposes 
of intestate succession no distinction shall be 
made between divided and undivided sons. 
etc. Sir, excepting for the Dayabhaga section 
of the people, and the people who are 
governed by the customary law in the Punjab 
and other places this has no meaning. 9o. the 
difference between a divided and an 
undivided son be-* comes merely of 
academic interest. Then we come to clause 
25. In this clause we have got a very good 
provision, i.e., wherever a daughter inherits 
property, it will be open to the male members 
to pre-empt it, I.e., they can buy it out 
compulsorily. When you are making such a 
whole 
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[Shri J. S. Bisht.] some provision, then there 
is no reason why in a joint family property the 
daughter should not be given this right of 
inheritance. The only argument that was 
advanced on behalf of - the orthodox section 
of the people was that in a joint family concern 
or joint family business, a stranger would 
come into the family. Here by virtue of clause 
25 they can immediately buy him out. There is 
no difficulty about it. That reason will no 
longer exist. 

Then, there is another point which, I hope, 
the Select Committee will pay some attention 
to. It is the discrimination made as between 
clause 10 and clause 17. This discrimination 
seems to be unjustified. In clause 10 if a maii 
dies, then his widow gets a share in his 
property along with the sons, the daughters 
and the other heirs that are mentioned in 
clause 10. Under clause 17 if the female dies, 
then the husband is lett in the cold. He gets 
nothing. Only her children get her property. 
"Only if she dies issueless, the husband gets 
it. Under clause 18 governing the order of 
succession, those in one clause shall be 
preferred to those in any succeeding clauss, 
and those included in the same clause shall 
take together. The husband comes under 
clause (b), and so' gets nothing if there are 
issues. If the wife is entitled to a share of the 
hunband's property, the husband also should 
be entitled to a share of the property of his 
wife along with his children on the death of 
his wife. If the husband has no property and 
the wife has a lot of property, what happens is 
that he becomes, on the death of the wife, 
dependent on his children. It is possible that 
the children may kick him out. If they have 
sons, they will certainly do it. There is no 
•doubt about it. So, this provision seems 
unreasonable. I hope that the Select 
Committee will see that the husband also is 
included in sub-clause (a) along with    the 
children. 

With these few words, I support .the Bill 
as it   is. 
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SHRI KISHEN CHAND (Hyderabad): Mr. 
Deputy Chairman, I welcome this Hindu 
Succession Bill which is being referred to a 
Select Committee. But when this Bill is 
considered by the Select Committee, they 
should carefully examine what sections of 
society are going to benefit by this Hindu 
Succession Bill. 

An hon. Member who preceded me has 
pointed out that the social order in our country 
is changing and the structure of society is not 
going to remain the same as at present, and 
that concept of property is also changing in 
our country. Sir, if you examine the 380 
million people who reside in this country, it 
will be found that ]'early 80 per cent, of them 
live in the rural areas, i.e., nearly 300 million 
people live in the rural areas whose total 
wealth consists of probably 5 to 10 acres of 
land and a thatched cottage. That is their total 
asset. We realize that there is too much frag-
mentation of land in this country. If we 
consider the economics of rural population, 
we find that they have a few acres of land. 
Now, if under the Law of Succession we are 
going to divide up the property between the 
sons, daughters and the wife, it is quite 
possible that the total share of land to each 
partner will be almost nominal. On the one 
side we say that we want to avoid 
fragmentation of land but   on   the    other 
side    we 

9 R.S.D.—5 

want to make changes in the Succes sion Law 
by which other sharers also enter into it. I 
cannot understand this conflict. 

Secondly, in the    rural  population, you    will    
find   that there is just    a thatched cottage as 
ancestral property and if the father   dies, the 
sons divide the   house,   two rooms being 
taken by one    son and    the other two by    
the second son    and so on.    It is divided 
among the sons.    If    the daughter is also to 
get    a share   of it, then   the son-in-law also 
will like to come   and stay in the same house.    
Or,  in the alternative, he will say that the 
house should be sold and    out of the    sale 
proceeds    of  the  cottage,    everybody should  
get  an  equal  share,  including the daughter.    
This will lead to great practical difficulties.    I 
am not offering it as   a criticism; but I am 
asking the   Select    Committee   carefully    to 
examine it    and suggest solution    for this 
kind of difficulties.  These practical difficulties   
will occur in the   rural areas.    The pattern    
of rural society is such that    a man has just  a 
few acres of land, probably a house    and 
possibly  a  small    handloom  or  some such  
instrument  for  carrying  on  the trade or 
vocation, in which the family is engaged.    
Therefore, I submit that we should be very 
careful   when   we consider    the    question    
of    giving a share to the daughter.   After all, 
what is the benefit that we    are trying   to 
bestow on her?    If, as    is    generally 
admitted,  marriages  take     place  between 
families of equal status, what is the advantage 
in giving the daughter an equal share?    If the 
daughter gets a share from    family    A,    
naturally, when she goes    to the family B 
after her marriage,  her husband will    get a  
smaller share from      that    family. The result 
will be that you are adding to the work or 
rather complicating the work of division, and 
actually she   is going to get   nothing extra, 
except in cases where the marriages   take 
place between families of uneven status   or 
wealth.      When  there  is  sub-division of the 
properties of two families, with 'inequal  
wealth among the sons    and 
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possible that the daughter may get a bigger 
share from one family than from the other. 
Otherwise I do not see any difference at all. It 
will be enough if they add one small thing in 
this clause on succession about giving equal 
share to the wife. If the wife gets an equal 
share with the sons and no share is given to 
the daughter and marriages take place 
between families of equal status, then under 
the law of succession, no person is going to be 
the loser. It can be arithmetically calculated 
and convincingly proved that except creating 
additional work of distribution, you are not 
going to gain anything by this sort of a provi-
sion. The greatest hardship in our present law 
of succession is that the wife does not get a 
full share. In so far as the wife is going to get 
an absolute right—she only had a life interest 
so far—but now, since she is getting an 
absolute interest and an equal share with the 
sons, I do not see any point in giving a share 
to the daughter, except to complicate matters. 

Now, let us leave the rural areas and come 
to the urban population. Among the urban 
population there are only a small number of 
extremely rich people in this country, their 
number may be a thousand or fifteen hundred, 
in the whole country. Leaving them aside, so 
far as the general structure of the urban 
population is concerned, generally people are 
small traders, with a small shop, and possibly 
a house in the urban area. The shop is the sole 
means of livelihood of the family. When the 
father dies, the sons take possession of the 
shop and run it collectively or if it is not run 
collectively, they may distribute the assets of 
the shop among all the sons and each may 
open a separate shop and thus they carry on 
their means of livelihood. Now, instead of 
dividing the ancestral shop among the sons, if 
you introduce a daughter also in the picture, 
you are only going to deprive fae sons of their 
means of livelihood. 

DR. SHRIMATI SEETA PARMA -NAND: 
What would have happened if there had been   
two more sons? 

SHRI KISHEN CHAND: Then the shop 
would be divided among all the four sons. I 
am only saying that this new law would only 
lead to additional complication. 

DR. SHRIMATI SEETA PARMA-NAND: 
Yes, life is full of complications. 

SHRI KISHEN CHAND: True, and we 
should try to simplify things as much as we 
can, not add to the complications without 
giving any benefit to anyone. When you do 
not give any extra benefit to the daughter, I 
do not see any point in having this provision. 
If there is to be any benefit to be derived by 
the daughter, then I certainly would have 
been for it. But it can easily be calculated that 
by giving her half from this house, you are 
not going to give anything extra to her as her 
husband will get   less. 

SHRI J. S. BISHT: Half share only from one 
house. When she goes to the other as   wife, 
she gets full share. 

DR. SHRIMATI SEETA PARMA NAND: 
She may be married to a pauper. 

SHRI KISHEN CHAND: That happens 
only where there is marriage between two 
unequal families. 

DR. SHRIMATI SEETA PARMA-NAND:   
That  is  a  hypothetical  case. 

SHRI KISHEN CHAND: Normally 
marriages take place between persons 
belonging to families of equal status. You can 
certainly cite some cases, where women have 
married paupers, but those are exceptional 
cases and you should not make laws based on 
exceptional cases. Otherwise you will be only 
making your law of inheritance very 
complicated. 
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the urban population. I was submitting that in 
the majority of cases, they are small traders 
and I was saying that if you give a share to 
the daughter, you will be complicating the 
matter very greatly. 

SHRI J. S. BISHT: Does the hon. Member 
suggest that the son should not succeed to the 
property left by the mother? Does he suggest 
that only the daughter should succeed and not 
the son? 

[THE VICE-CHAIRMAN    (SHRI R. C. GUPTA) 
in the Chair.} 

SHRI KISHEN CHAND: Sir, I am now 
speaking only on the part of the Bill relating 
to succession to a man. Later on, I will come 
to deal with the succession to the property of 
the woman and then I will try to answer the 
point raised by the hon. Member. Just now I 
am speaking of succession to a man's 
property. 

According to this Bill the son, wife 
and daughter will inherit the property 
and the daughter will get half share. 
I can prove that by giving her half 
share and a full share to the wife 
and a full share to the sons, and 
when the daughter goes after mar 
riage to the other family and gets 
something there also.............. 

SHRI J. S. BISHT: Only on the death of the 
husband. 

SHRI KISHEN CHAND: Yes, but in 
our society just now it is supposed 
that immediately a girl is married, 
her property is really transferred to 
the husband. There is rai indepen 
dent ..........  

SHRIMATI SHARDA BHARGAVA: That 
is what we want. 

SHRI KISHEN CHAND: No, you want the 
property to be separate, that the wife should 
have a separate 

property. In this Hindu Succession Bill, we 
are going to give a married woman an 
absolute right to her property. What I am 
saying is that at present the entire property of 
the wife is supposed to be the property of the 
husband. 

SHRI J. S. BISHT: But what is the legal 
position? We are not concerned  with 
suppositions. 

SHRI KISHEN CHAND: The legal 
position is this, that in the Income- 
tax Law any property transferred by 
the husband to his wife is supposed 
to be the property of the husband. 
Under the present law that is the 
position, I was trying to explain that 
though I want daughters and sons and 
everybody should get an equal share, 
yet I do not want to complicate 
matters and I was trying to elucidate 
my point .......... 

PANDIT S. S. N. TANKHA: May I point out 
to the hon. Member that the wife's property 
does not become the husband's property? The 
hon. Member is under a mistaken notion on 
the point. 

SHRI KISHEN CHAND: I can explain that 
point, Sir, but if I try that now, I will be 
breaking my line of  argument. 

THE VICE-CHAIRMAN (SHHI R. C. 
GUPTA);    YOU   go    on   in your 
own way. 

SHRI KISHEN CHAND: I was trying to 
explain that we want fairness, that we want 
equity before law. We want everybody to get 
an equal share and yet we do not want to 
forget the actualities of life and we do not 
want to imagine an ideal condition. You must 
see what the practical difficulties are that are 
going to be raised by the passing of this Hindu 
Succession Bill. As I have already pointed 
out, this Bill is going to cause a revolution 
amongst the rural population because, if there 
are large number ofyjons, we are not going to 
permit any fragmentation of 
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going to force them 'o do farming  on  a 
collective    basis. 

SHRIMATI SHARDA BHARGAVA: How 
can you force them? 

SHRI KISHEN CHAND: If the daughter 
comes in, there will be more complication. 
The Government is seriously considering this 
question of consolidation of holdings and I 
expect that very soon a Bill on this subject 
prohibiting further fragmentation of land 
beyond a minimum level will be coming 
before the House. That is the information 
which has been given to several Members. On 
our side, we generally do not give the 
daughters in marriage in the same village; 
they are given in marriage m other nearby 
villages. This is a common practice among the 
middle classes. The result of this will be that 
the son-in-law from the neighbouring village 
will have either to leave his property or his 
share in that village and go over to this 
village. 

SHRI J. S. BISHT: What is happen ing  in   
the   Muslim    families,     crores \nd crores of 
them? 

SHRI KISHEN CHAND: The Muslims have 
not taken up to rural work on the same scale 
as the Hindu families have done. That is one 
fact; the second is that there is fragmentation 
in the rural families and this is leading to bad 
effects and we do not want to copy the same 
thing. We must first of all consider whether it 
is a good thing or a bad thing; if you are 
convinced that this type of fragmentation is 
not good, then whether the Muslim families 
are following it or not is quite immaterial. 

SHRI J. S. BISHT: How about the 
Christians? 

SHRI KISHEN CHAND: If you think that 
fragmentation is advantageous and that by 
giving a share to the daughter it will really 
benefit her in the end, I will show you how 
she is not going to benefit in the end. The 
share that she will get from her 

father's family and her husband will 
get from  his  family  will  amount    to 
just  the  same  as  jn  the  other  case. 
On that  assumption,     without giving 
her any benefit, you are really creat 
ing new  difficulties.  Why  should  you 
want to follow that? That is my main 
argument.   Take  the  case  of  a    man 
in the rural areas.    He has got    one 
house to live in.    In our society,   the 
middle class is slowly and    gradually 
impoverished;   it  is   becoming   socially 
weaker and weaker every day. There 
is     unemployment      on  a  very large 
scale   in    our society.    There   is one 
small   business   which  the  father    or 
the son is somehow or other manag 
ing and eking out a living, continuing 
to live in  the  same  house.  Now,    if 
the  daughter  comes   and  claims    her 
share,   do  the    hon.   Members    want 
that   the   house—f<hat   family property 
—should      be sold and that      money 
should be given to her? According    to 
our  system,  the  daughter  has got  tc 
be married.     In   90 per cent,    of the 
cases,   the  father  performs   the   mar 
riage   ceremony;    in   other countries, 
the girl   selects   her   own   mate   and 
there are no expenses involved so far 
as  the  father is concerned.     In    our 
country,  in  99 per cent,  of the cases, 
the  father  borrows  money  and    per 
forms   the   marriage   of   his   daughter 
and   he   goes   on   repaying   that   loan 
and even his sons    continue to repay 
the loan  because  in most  cases  that 
loan  has  been" taken  on the  security 
of the house in which    they live.    Jf 
the father dies,  then there is a debt 
on  that  house.   Over  and  above    the 
marriage   expenses  if  the      daughter 
claims   her  share,   the  result   of   this 
will be that the house    will have to ' 
be    sold.   If  the   daughter     does   not 
come in,   the sons would  have  conti 
nued to live in that house carrying on 
their   small   business,     repaying     the 
debt incurred by their father, a debt 
which was incurred for the marriage 
of their sisters.   Is it fair,   Sir,    that 
from a very wrong sense of chivalry, 
from   a   wrong  sense   of  fairness,   we 
should come forward and say that the 
daughter,   whether       married   or   un 
married,   should get a share? Accord 
ing to the present law ................ 
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DR. SHRIMATI SEETA FARM A-NAND: 

You are painting a very sordid picture of a 
poor daughter. 

SHRI KISHEN CHAND: Arithmetically, 
you have examined the calculation and seen 
that she is not going to benefit by this. That is 
my basis and I cannot explain in very great 
detail how there will be no difference 
because in that case, I will have to take a 
concrete case and say: A has so much 
property, so many sons and so many 
daughters. The daughter is married to family 
B and she gets a share from this family which 
has got so many sons and daughters. 

DR. SHRIMATI SEETA FARMA-NAND: 
We all understand that, but we claim that no 
daughter would be so cruel as to claim 
division of a house on which money has been 
borrowed to give her in marriage. This is 
rather an exaggeration. 

SHRI KISHEN CHAND: I am not trying to 
say that a daughter will not be fair. I am quite 
sure that the daughter will forego her share. 
Therefore, I am suggesting that with 99.9 per 
cent in our society there is no extra money, 
except with  per cent, of extremely rich 
people who have got something over and 
above what they give to their daughters. 

DR. SHRIMATI SEETA PARMA-NAND: 
There will be very few extremely rich people. 
Let us leave them out and come to the 
common people. 

SHRI KISHEN CHAND: Let us leave them 
out; we are only talking about the middle 
classes in the urban area. As I was saying, in 
the urban areas, there is that house and if the 
daughter wants a share—especially <f that 
house is under a debt contracted for the 
performance of the marriage of that 
daughter—is it fair that we should have in our 
laws such rules and regulations about 
succession as  will  really  break  up  that    
family 

and deprive that family of its means of 
livelihood? 

PANDIT S. S. N. TANKHA: I submit that 
the daughter will take her share subject to the 
charge. 

SHRI      KISHEN    CHAND: The 
difficulty is that the hon. Member did not 
follow me. I know she will take it subject to 
the charge but if she foregoes her share, the 
sons w'll continue to live in that house and 
eke out a living, at the same time repaying the 
debt. If, on the other hand, she claims her 
share, then the house will have to be sold for 
purposes of determining the value of the 
property. After selling the house, the debt is 
repaid out of the proceeds and then it is 
shared between these people. As I said in the 
very beginning, I want fairness but in the 
name of fairness, I do not want to create 
situations which will lead to the disruption of 
our society. Our society at present is in a 
critical state; it is a case of one man earning 
and half a dozen persons living on him. There 
is extreme unemployment in our country and 
in these circumstances the joint family is 
performing a very important role in our 
society. In such cases, if we pass this 
succession law, we are going to create greater 
difficulties. 

I will come to the working classes in the 
urban areas. The people probably have got 
only their- small tools and possibly a small 
cottage. There also, the giving of a share to 
the daughter will create great difficulties. 

I go back to the main proposition 
that the greatest handicap at present 
is that the wife does not get a share; 
that should be rectified but there is 
no reason why............  

DR. SHRIMATI SEETA FARMA-NAND: 
She does get a share according to the 1937 
Act. The widow does get a share without full 
right. 

SHRI KISHEN CHAND: She doeg get a 
share but not with full right f want her to get 
absolute right. I want    an    absolute    right    
for her 



2803       Hindu Succession       [ RAJYA SABHA j Bill, 1954 2804 
[Shri Kishen Chand.] The    difficulty      in    

answering      the questions is that one forgets 
the link. 

DR. SHRIMATI SEETA PARMA-NAND- I 
am very sorry. I want a better contribution 
from you. That is why I am asking these 
questions. 

SHRI KISHEN CHAND: I shall try io 
explain my point of view. 

Then, Sir, Dr. Kane has very ably 
yrgued that we should not change our 
laws to break up the continuity with 
'he existing laws. A few days back 
an hon. Member pointed out that in 
laws there should be some sort of 
continuity. Now, we are preparing 
schedules in which the brother and 
the brother's son have absolutely no 
place. They are put down in Class II, 
and in that they occupy the fourth 
category. I would suggest to the hon. 
Minister that in the Select Committee 
they should try to revise this 
Schedule in such a way that the pre 
sent co-parceners continue. If they 
make a provision in this schedule that 
there should be an equal share for 
the wife as well as for the daughters, 
it will serve the purpose. Personally 
I would not like to include the 
daughters except for their marriage 
expenses. They must be provided lor 
by the husband's family, as a 
reasonable dowry has to be given 
whether one likes it or not ..................  

SHRIMATI SHARD A BHARGAVA: 
Whether you have got or not. 

SHRI KISHEN CHAND: Yes, it has to be 
borrowed and given. They are realities of life, 
and therefore I won't like to change the entire 
system of co-parceners. 

Then I come to this point about Dayabhaga 
and (Vlitakshara laws. This is all arbitrary. 
Now that we are going to have one code, I do 
not think we should really make a distinction. 
Otherwise, what will happen? Immediately, if 
it suits a man, he will either be governed by 
Dayabhaga or by Mitakshara, whichever suits 
him better    and    therefore 

it is far  better  that we  remove that 
distinction. 

SHRI H. V. PATASKAR: He can never  do  
that. 

SHRI KISHEN CHAND: The entire 
property should be distributed by the law of 
succession, whether it is cc-parcenary 
property or property which comes to him by 
inheritance or survivorship. I want to draw 
attention to the case as pointed out by an hon. 
Member, that out of sheer cussedness a man 
may will away his entire property to some 
charitable purpose or some other persons who 
are not connected with his family. In the 
Muslim law, there is a special provision that 
no man can give away by a will more than 
one-third portion of his property and the 
remaining portion of the property has got to 
be divided among his heirs. 

SHRI AKBAR ALI KHAN (Hyderabad): 
Subject to the consent of the heirs he can. 

SHRI KISHEN CHAND: With the consent 
of the heirs he can give away the entire 
property, but without the consent of the heirs 
he cannot really give more than one-third, 
cannot will away more than one-third of the 
property. Here there is no such provision. If 
you don't have any restriction then a Hindu 
can will away his property and give not a 
farthing to his family. This will not be fair, 
Sir. 

SHRI H. V. PATASKAR: Why should   he   
do   it   normally? 

SHRI KISHEN CHAND: We always make 
laws for every eventuality and if by putting in 
a small clause the Select Committee can 
overcome that difficulty by saying that a man 
cannot will away more than half his property 
and at least half the property would be 
distributed among his heirs according to the 
law of succession, then there will be some 
sort of fairness. Otherwise he may have likes 
and dislikes between MB sons    or     between     
his    sons      and 
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daughters and he may give all his property to 
his sons and may not give anything to his wife 
and daughter. Therefore, Sir, I would urge on 
tht Select Committee that they should have a 
clause whereby not more than half the 
property can be willed away and at least the 
remaining half should be divided among these 
successors according to this law of 
succession. 

Then, Sir, what is going to happen to the 
father's debts? I know there is no legal 
responsibility but there is a moral 
responsibility about the debts of the father 
and if we are going to make daughters also as 
sharers, is the moral responsibility going to 
be transferred to the daughter also? It is a 
moral responsibility. As it is very difficult to 
find suitable husbands for daughters and if 
the husbands have got this further fear that 
there will be moral responsibility for the 
debts, the difficulty will be still greater. 
Therefore, Sir, I would suggest to the Select 
Committee to reconsider this question of 
giving half share to the married and 
unmarried daughters. In particular the 
married daughter should not get it. Whether 
the unmarried daughter is to be -given some 
share will be another question. 

I support this Bill with these re-
commendations to the Select Committee. 

 


