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April 1954 to January 1955. The number of
candidates supplied in response to regional
and All-India notification as well as through
direct inter-Exchange clearance was 4,482 for
1953-54 and 4,183 for 1954-55 (Jan.)

CENTRAL STORAGE DEPOT AT COCHIN

346. SHRI M. VALIULLA: Will the
Minister for FOOD AND AGRICULTURE
be pleased to state:

(a) the capacity of the Central Storage
Depot at Cochin; and

(b) the stock of foodgrains at present
stored there?

THE MINISTER ForR FOOD AND
AGRICULTURE (SHRI A. P. JAIN): (a)
21,000 tons.

(b) 18,810 tons of rice.

ANIMAL HUSBANDRY

347. SHR1 M. VALIULLA: Will the
Minister for FOOD AND AGRICULTURE
be pleased to state:

(al the number of zones in which India has
been divided by the Indian Council of
Agricultural Research for the development of
animal husbandry; and

(b) the places where the head offices of
these zones are located?

THE MINISTER FforR FOOD AND
AGRICULTURE (SHRI A. P. JAIN): (a) Four.

(b) There are no zonal offices apart from
the headquarters of Indian Council of
Agricultural Research in New Delhi.

PAPER LAID ON THE TABLE

ANNUAL REPORT OF INDIAN COUNCIL OF
AGRICULTURAL RESEARCH FOR 1952-53

THE DEPUTY MINISTER FOR FOOD AND
AGRICULTURE  (SHRI M. V.
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KRISHNAPPA): Sir, on behalf of Dr. Punjabrao
S. Deshmukh, I beg to lay on the Table a copy
of the Annual Report of the Indian Council of
Agricultural Research for the year 1952-53.
[Placed in Library. See No. S-94/55.J

THE HINDU MINORITY AND
GUARDIANSHIP BILL, 1953—
continued

SHrI R. C. GUPTA (Uttar Pradesh): Sir, I
dealt with clause 11 of the Bill yesterday. I
will now deal with clause 12 of the Bill.
Clause 12 of the Bill reads: "Where a minor
has an undivided interest in joint family
property and the property is under the
management of an adult member of the
family, no guardian shall be appointed for the
minor in respect of such undivided interest:

"Provided that nothing in this section shall
be deemed to affect the jurisdiction of a High
Court to appoint a guardian in respect of such
interest."

The hon. Minister while speaking on the
Hindu Succession Bill the other day pointed
out that the joint family is about to disappear.
That was the observation which he made. And
now, very rightly also, the impression created
at least in my mind—and I think on the minds
of other Members of this House also—was
that he is in favour of the system of Daya-
bhaga law as it is prevalent in Bengal. It is
equally true that the joint Hindu family, as
contemplated by the Mitak-shara law is in its
last stages. It is breaking up. Attacks on this
old system of law from all sides are visible.
The trend of recent legislation is to break up
altogether the joint Hindu family. The taxation
laws that have been passed recently are also
evidence of the fact that the joint Hindu
family system is going to disappear in the very
near future, but, in this Bill, clause 12.
protects the joint Hindu family in
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this manner that if a minor happens to be a
member of a joint Hindu family then no
person can be appointed as a guardian. I do
not object to this clause if the joint Hindu
family is to remain but, if the joint Hindu
family is going to disappear, is it not proper to
consider that the scope of the natural
guardians as defined in clause 5 of the Bill be
widened so as to include all the coparceners
of a joint Hindu family amongst the likely
guardians of a minor belonging to a joint
Hindu family? If it is amended this way, the
scope of the natural guardians is naturally
widened and the coparceners of the same
family will look after the interests of the
minor in a better way 1 the guardians
appointed by a court of law.

There is another point, Sir. If a
guardian is appointed by a court, he
has certain restricted powers. Clause
7 of this Bill gives wider powers to
a natural guardian than to a guardian
appointed by a court of law. Now,
if a member of the coparcenary is
entitled, by a suitable amendment, to
be included in the definition of natu
ral guardians, then it will not he

necessary for a member of a joint
Hindu  family to apply to the
court for appointment of a
- guardian. But at the same

time by virtue of the fact
that he becomes a natural
guardian he will have to exercise
only those powers which are conferr
ed by this Bill under clause 5, that
is, he will have to obtain permission
of the court while disposing of the

property by way of mortgage or
charge, or transfer by sale, gift,
exchange or otherwise. He will not
be competent to transfer the property
to any outsider without an express
permission of a court of law. Now,
Sir, my submission is: Why not adopt
the same procedure here? Let it
be quite clear that even in a joint Hindu
family a member of a coparcenary body can
ipso facto become a natural guardian but if he
wants to dispose of the property he
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should obtain the permission as required by
clause 5 of the Bill. There will be no difficulty
so far as this matter is concerned and the
rights of the minors would be very well pro-
tected. Therefore my suggestion is that this
point may be considered by the hon. Minister
that even in a joint Hindu family members of
the coparcenary body should be entitled to
become natural guardians but they must be
subjected to the restrictions imposed by clause
5 of the Bill, that is, they should not be
permitted to dispose of the minor's property
without the express permission of the court.
There is one other advantage in this. At the
moment if a member of the coparcenary body
or even the Karta of the joint Hindu family
wants to dispose of the property then he can
do so under the present law only for legal
necessity. Now the intending purchaser is not
always sure that in a suit filed by the minor
after attaining majority the latter will not
succeed in proving that the disposal of the
property was not for legal necessity. He may
succeed or may not succeed but the effect is
that whenever the Karta of a family disposes
of the property by certain alienation he does
not get the full price. Therefore if the
members of a coparcenary body are included
in the edefinition of "natural guardian" and
they are subjected to the restriction that they
will also have to obtain permission before they
dispose of the property of the minor, then the
property will fetch a higher value and the
intending purchaser will easily purchase it
because he will be sure he will not. have to
face the risk of a litigation coming after a long
number of years when the minor attains
majority and files a suit. This is a suggestion,
Sir, that I would like to make regarding this
clause. If it is not considered necessary that
this clause should be amended as I have sug-
gested, then I would make another suggestion
and it is this that the right of the High Court
has been acceded to by the proviso to
clause 12
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[Shri R. C. Gupta.] according to which the
High Court can appoint a guardian even in the
case of a joint Hindu family. Why should not
this right be given to other competent courts as
defined in this Bill? Therefore, Sir, my sug-
gestion is that if the word "ordinarily" be
placed after the word "shall" in the third line of
this clause 12—it will read thus: "no guardian
shall ordinarily be appointed for the minor In
respect of such undivided interest" —my
purpose would be served to a certain extent,
because in hard cases the civil courts would be
competent to appoint a guardian even in a case
of a joint Hindu family. It is known to
everybody who has anything to do with the
law courts that in numerous cases of bank
deposits, deposits in Government Treasury or
while dealing with withdrawal of the amounts
due under policies of insurance, these
difficulties come up every day and members of
a joint Hindu family sometimes are driven to
make false statements even before courts of
law and declare that the particular member was
not a member of the joint Hindu family or that
that property did not belong to the joint Hindu
family. Therefore it would be a very good
thing if the word "ordinarily" be placed in line
3 of clause 12 so that the civil court in suitable
and hard cases may also appoint guardians in a
joint Hindu family governed by tine law of
Mitakshara.

Hindu Minority and

I have a little more to say with regard to
clause 9. Clause 9 of the Bill reads: "It shall
be the duty of the guardian of a Hindu minor
to bring up the minor in the religion which the
father belonged at the time
of the minor's birth................. " 1 dealt
with this clause yesterday in my speech. I
wish to point out to the hon. Minister that if a
minor is a Hindu on the date when the father
is converted to another faith, what will
happen to that minor. On the date when the
father ceases to be a Hindu and is converted
either to Christianity or some other
religion.
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if this clause 1is allowed to stand,
mis boy may be brought up not as

a Hindu but as a Christian or Jew,

as the case may be, provided the
father, when the boy was born, was
a Christian or a Jew. There are
numerous cases of this type that a
man is a Christian on a particular
date when the son was Dborn but
subsequently he became a Hindu and
on the date of his conversion both
the father and the son were all
Hindu. Now if this clause is allow

ed to remain, what will be the -effect?
The father may become a Christian
but the boy was a Hindu on the date

when the father was converted, he
will be brought up as a Christian
against his will. Of course if the

son also wants to become a Christian,
it does not matter; it is all right,

PANDIT S. S. N. TANKHA (Uttar Pradesh):
May I interrupt my hon. friend to point out to
him that the words here are "to bring up the
minor in the religion to which the father
belonged at the time of the minor's birth". The
words being "at the time of the minor's birth"
and therefore if at the time of the minor's birth
the father was a Hindu, then the child must
necessarily be brought up as a Hindu; but if he
belonged to another religion then the child
will have to be brought up in that other
religion.

SHRI R. C. GUPTA: My friend has not
probably grasped what I wish to say. Let me
make my point clear by illustration.
Supposing A was a Christian when the minor
B was born. Now after the birth of minor B
the whole family becomes Hindu and on the
date of conversion of the father both of them
were Hindus but the father has embraced
Christianity and the son has not embraced
Christianity. The effect of this clause, if
allowed to stand, will be that the son against
his will will be forcibly brought up as a
Christian although he has not embraced
Christianity and does not want to become a
Christian but wants to
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remain a Hindu. That is the difficulty which I
wish to point out in the provision that the
minor will be brought up in the religion to
which the father belonged at the time of the
minor's birth. On the date of the minor's birth
he was a Christian and on the date of
conversion he was a Hindu and therefore the
real difficulty will remain and a Hindu will be
forced to be brought up as a Christian against
his will. Of course if he wants to become a
Christian there is an end of the matter.

DRr. R. P. DUBE (Madhya Pradesh) : What
happens in a case like this? Supposing a man
was a Hindu when a child was born and then
he turned a Christian. Nov/ if the father is
given the custody he will become a Christian.

Hindu Minority and

SHRI R. C. GUPTA: No, no. I may also
point out one other matter in this connection
to the hon. Minister, namely, that under this
Bill it is quite possible that a non-Hindu may
be appointed as a guardian.

SHRIMATI LILAVATI MUNSHI (Bombay):
May 1 point out in this connection
Explanation (iii) in clause 2 which says "any
person who is a convert or re-convert to the
Hindu, Buddhist, Jaina or Sikh religion". It
is provided for there.

SHRIR. C. GUPTA: That does not serve the
purpose.

SHRI B. K. P. SINHA (Bihar): That does
not matter; that is a definition.

SHRI R. C. GUPTA: Now, I wish to place
before the hon. Minister one other point for
his consideration. Under this Bill a non-Hindu
can be appointed as a guardian of a Hindu
minor even if that minor is a girl. Will it not
be proper that there should be a clause in this
Bill that if a Hindu minor is to be brought up
under the guardianship of somebody, then he
must be brought up under a Hindu guardian?
There is no dearth of suitable Hindu
guardians. Therefore ifa clause to this
effect is
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provided in this Bill that if for a Hindu boy or
a girl a guardian is to be appointed, he should
be a Hindu and nobody else, I think that
would serve the purpose to a very great extent
and the rights of the minor will be better
protected.

There is one other matter which requires a
little more consideration. Yesterday I
submitted that it is necessary that some
amendment to clause 5 should be made. While
1 was speaking on this clause the hon.
Minister intervened and said that under
section 19 of the Guardians and Wards Act the
natural guardian, whether mother or father,
can be removed and any other suitable person
appointed in her or his place. I have my own
grave doubts on this matter and I will most
respectfully submit with all humility that the
hon. Minister should reconsider this position.
He agrees with me that there are a number of
cases in which it may be necessary not to
allow a natural guardian to continue to act as
natural guardian when it is not in the interests
of the minor. There are a lot of cases in which
the fattier is a profligate or a gambler and he
should not be allowed to act as natural
guardian. There is no difference in that matter;
the hon. Minister entirely agrees with me.
Supposing for a moment that his interpretation
of law is correct that under section 19 of the
Guardians and Wards Act it is competent for a
court to remove the natural guardian and
appoint another guardian, is it not proper that
the point should be clarified and made
absolutely clear beyond the pale of
controversy? Otherwise, there would be lot of
litigation and I submit again that there is
likelihood of a contrary view being held by
courts than what the hon. Minister's opinion
is. I will give two reasons for that. Section 19
of the Guardians and Wards Act would apply
if there is nothing inconsistent in this Bill.
This Bill for the first time gives statutory
recognition to the natural guardian.  If that
is so, then we
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[Shri R. C. Gupta.] shall have to be
governed by the provisions in this Bill so far
as they are not inconsistent with the Guardians
and Wards Act. If we turn to sub-clause (b) of
clause 4 it says: "Any other law in force
immediately before the commencement of this
Act shall cease to have effect in so far as it is
inconsistent with any of the provisions made
in this Act." If there is any provision which is
inconsistent with the provisions of section 19
of the Guardians and Wards Act, then the
Guardians and Wards Act will not apply. My
submission is that there is such a provision
which is inconsistent with section 19 of the
Guardians and Wards Act.

SHRI B. K. P. SINHA: Clause 13 is there by
which the court is empowered to have a
different guardian.

SHRI R. C. GUPTA: I will deal with that
clause also. Clause 5 says that father and
mother are the two natural guardians of the
minor and then there is the proviso—provided
that no person shall be entitled to act as the
natural guardian of a minor under the
provisions of this section if he has ceased to
be a Hindu, or if he has completely and finally
renounced the world by becoming a hermit or
an ascetic. So this clause 5 specifies two
disabilities and they are if the father has
ceased to be a Hindu and secondly if he has
become a hermit or an ascetic. These are the
two legal disabilities under which a natural
guardian shall not be allowed to remain as
natural guardian. Therefore if you want to
deprive the natural guardian of the custody of
the minor in case the guardian is a profligate,
y«u will have to provide for that contingency
also. You have provided for two disabilities;
you have not provided for the third disability.
The law provides that the natural guardian's
right of guardianship can only be taken away
if these two disabilities are there;
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otherwise the natural guardian shall remain
natural guardian.

SHrr H. C. DASAPPA (Mysore): But
clause 13 applies not only to natural guardians
but to all guardians, testamentary as well as
court guardians.

SHRI R. C. GUPTA: I am coming to that. In
my opinion clause 13 does not apply to natural
guardians. It applies to others. There is no
quarrel so far as the real object is concerned.
The only point is whether there would be any
difficulty in the interpretation and whether that
would not be a difficult question of law to
answer. These days we are faced with different
interpretations by different courts. If there is
even a likelihood that the High Courts may
take different views on this question, then it is
essential that the matter should be clarified and
put beyond the pale of controversy. The
legislators are blamed every day by the law
courts that legislation is being made in such a
way that it leaves scope for different
interpretations. And here in this case it will not
be an absurd accusation. It is an argument full
of weight. The interpretation put by the hon.
Minister may be correct but my submission is
that it would be much better if this point is
made clear.

THE MINISTER 1IN THE MINISTRY
OF LAW (SHRI H. V. PATASKAR) : May
I ask one question? What this Bill
proposes to do is to recognise what
is already in existence. So far as
Hindus are concerned what we are
trying to do is to codify and say that

the natural guardians will be so and
so. The natural guardians are there
recognised under the Hindu law and

there has been no difficulty found up
till now in the matter of appointing
any other suitable person as guard
ian under the Guardians and Wards
Act. We are not going to do any
thing here by which those provisions
will be affected. We only recog-
nise what is already admitted and
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What is already being administered as part of
the present Hindu law. So I do not think there
will be any difficulty.

Hindu Minority and

SHRI R. C. GUPTA: I submit that the hon.
Law Minister has not given due weight to
what I have said and what I meant to say. |
have already answered that objection of his.
Up to this time, according to pure Hindu law,
a father or mother is the natural guardian. But
today we are giving statutory recognition to a
natural guardian. We shall have to be
governed in future by this Bill, so far as the
provisions of this Bill are not inconsistent
with the Guardians and Wards Act.

SHRI H. V. PATASKAR: Would you tell us
that amongst Hindus there can be natural
guardians or there cannot be?

SHRI M. GOVINDA REDDY (Mysore):
Does this preclude the appointment of a court
guardian?

SHRI R. C. GUPTA: Under the Hindu law
as it stands today, there is no prohibition; a
natural guardian if he is unfit, anybody else
can be appointed. But today you are laying
down these two sub-clauses in that proviso
and you say that these are the two disabilities
when a natural guardian shall not be allowed
to act as a natural guardian. If you provide a
third category also, then your point would be
quite clear.

SHRI A. DHARAM DAS (Uttar Pradesh) :
Is it likely to come into conflict with section
19 of the Guardians and Wards Act?

SHRI R. C. GUPTA: No, it will not, if you
remove this proviso altogether. It might
probably be more acceptable if section 19 of
the Guardians and Wards Act is left intact.
But if you provide these two disabilities and
not the third one, then perhaps you will have
to meet cogent arguments on behalf of the
adversary. Is there any provision in this Bill
that if the father or the mother is a
profligate,
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is a person unfit to be appointed as a
guardian, then he or she will cease to be a
guardian. He will continue to be a natural
guardian so long as he or she is alive.

SHrRI H. C. DASAPPA: I shall only read
this which is in clause 13:

.......... no person shall be entitled

to the guardianship by virtue of the
provisions of this Act or of any law relating
to guardianship in marriage among Hindus,
if the Court is of opinion that his or her
guardianship will not be for the welfare of
the minor."

This is very specific.

SHRI R. C. GUPTA: I am just coming to
clause 13 of the Bill. It does not solve this
difficulty. I will just elaborate this point.
Clause 13 to my mind applies to the case of a
guardian to be appointed by a court of law.

SHRI H. V. PATASKAR: Is there any
difficulty now according to the hon. Member?
Now, there is a natural guardian, the father,
according to Hindu law and supposing the
father is a profligate, is there any difficulty?

SHRIR. C. GUPTA: No.

SHRI H. V. PATASKAR: Surely, there is
no difficulty.

SHRI J. S. BISHT (Uttar Pradesh): If you
remove sub-clause (b) o! clause 4, there will
be no difficulty. (Interruptions.)

MR. CHAIRMAN: I say, let him continue.
Please do not interrupt.

SHRI R. C. GUPTA: This is a point which
has struck me and my views may be
absolutely wrong, hopelessly wrong, but I put
this point for your consideration with all the
humility that I can command. Suppose if you
go to a court of law, you find that there will be
tremendous difficulty in getting another



3723

[Shri R. C. Gupta.] person appointed in the
face of a natural guardian who is absolutely
unfit on all hands to continue to be a natural
guardian what should you do? Should you not
clarify what your real intention is?

Hindu Minority and

Now, Sir, with regard to clause 13, I submit
that it only applies to the case of a person
when he is to be appointed as a guardian by
court. It does not apply to a natural guardian.
The words are:

"In the appointment or declara
tion of any person as guardian of
a Hindu minor by a Court, the wel
fare of the minor shall be the
paramount consideration .................. "

A natural guardian does not require to be
appointed. He is there by virtue of the
relationship, that is, he is a father or she is a
mother. So, no question of appointment arises,
no question of declaration arises, because by
virtue of the law under clause 5, the father or
the mother is the guardian. Therefore, this
clause 13 presupposes this fact that in the
appointment or the declaration of any person
as guardian of a Hindu minor by a court, the
welfare of the minor shall be the paramount
consideration.

SHRIP. S. RAJAGOPAL NAIDU (Madras):
What about the declaration as between the
father and the mother?

SHRIR. C. GUPTA: There is no question of
declaration, apart from appointment.

SHRI H. C. DASAPPA: This clause 13 is a
general clause.

Suri R, C. GUPTA: A general
clause will not exclude a specific
clause, wunless there is express pro
vision excluding the specific clause.
Now, here if you read the opening
words: "In the appointment or
declaration of any person as guardian

"

of'a Hindu minor by a court...................
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SHRI H. C. DASAPPA: That is only the
first part of the clause.

SHRI R. C. GUPTA: "..covvvne the
welfare of the minor shall be the
paramount consideration and no per
son shall be entitled to the guard
ianship, "

SHRI H. C. DASAPPA: That is general.

SHRI R. C. GUPTA: Well, the court will
decide this case on the ground:

........... andno person shall be
entitled to the guardianship by virtue of the
provisions of this Act or of any law relating
to guardianship in marriage among Hindus,
if the Court is of opinion that his or her
guardianship will not be for the welfare of
the minor."

That is, when the court is called upon to
appoint a guardian, the court shall consider
this question. If it is not that, it has got a
specific and clear authority that in case a
natural guardian is there by virtue of his
relationship, the court will have to recognize
him. The court will be called upon to consider
this question only when the court is
approached by a person when there is no
natural guardian for the appointment.

This is all I wish to say, Sir.

SHRIMATI LILAVATI MUNSHI:
Sir, T am glad that the Report of the
Select Committee has come  before
the House and Government has ful
filled its pledge of considering all
the aspects of the Hindu Law ..................

DRr. SHRIMATI SEETA PARMA-NAND
(Madhya Pradesh): Not yet.

SHRIMATI LILAVATI MUNSHI: This is
one of the things. It is true that the
Government has brought this Bill and in the
Select Committee many improvements have
been made. The principle underlying the Bill
is more or less agreed to unanimously
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in this House. So far as the principle is
concerned, there is hardly any disunity. I am
glad also that yesterday the hon. Minister said
that, after the Bill is passed, he is going to
bring a consolidated Bill and that is all to the
good. Really we, women, were fighting for
many things —fcr succession, for monogamy,
divorce, guardianship, vote, equality,
everything.

Hindu Minority and

SHRI B. K. P. SINHA: We also fought for
you.

SHRIMATI LILAVATI MUNSHI:
We are thankful to you. Almost
everything we have got—we  have
vote, equality of law, we have got
guardianship ........

SHRI H. P. SAKSENA (Uttar Pradesh):
Success on all fronts.

SHRIMATI LILAVATI MUNSHI: I am very
glad that you appreciate it and so after some
time we would not know what to fight for.
Because we are really getting what is good for
the society and good for women. First of all, I
welcome the Bill and whatever has been said
by the hon. Minister. And I shall now come to
a few points which strike me, although most
of tihem have been urged here by some
Members or other. However, everyone has his
or her point of view and here I should like to
urge some of my points.

My first point, Sir, is about clause 1 which
says that this law extends to the whole of
India except the State of Jammu and Kashmir.
The State of Jammu and Kashmir has been
excluded from the operation of this Bill.

[MR. DEPUTY CHAIRMAN in the Chair.]

Sir, this Bill has not been made applicable
to the Hindus residing in the State of Jammu
and Kashmir, although it applies to all the
Hindus in other parts of the world. Now, what
I want to urge is that this is a benevolent
measure, and the religion and the customs of
the Hiadus
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residing in the State of Jammu and Kashmir
are the same as those of the Hindus residing in
India. Their problems are also more or less the
same. And besides, this Bill is not a political
Bill. T can understand the exclusion of the
Hindus of Kashmir, if we are encroaching
upon the rights of that State, or if we are
taking away something from it But this is a
social Bill; this is a benevolent Bill, and I
therefore do not see any reason why the pro-
visions of this Bill should not be extended to
the State of Jammu and Kashmir. I am sure
that even if you were to consult the
Government of Jammu and Kashmir, they
would accept this Bill gladly. In this
connection, I may point out that only recently
the scope of one Bill has been extended to the
State of Jammu and Kashmir.

SHRI H. V. PATASKAR: As I explained
yesterday, there is no harm in extending the
scope of this Bill to the State of Jammu and
Kashmir, but the difficulty is that we have no
legislative capacity with regard to that State
till today, under the President's Order, to
legislate for that State. That is the only diffi-
culty.

SHRIMATI LILAVATI MUNSHI:
If we had the Ilegislative capacity in
regard to one matter, which we hava
already........coeueee

SHRI H. V. PATASKAR: That has been
conceded to us under the agreement.

SHRIMATI LILAVATI MUNSHI: And
besides, Sir, only recently, when the Harijan
Bill went to the Select Committee, this same
clause was there also, and I am happy to say
that in the Select Committee this clause was
removed, and Kashmir was included in the
matter of application of the provisions of that
Bill. It was argued that the benfits which were
going to be enjoyed by the Harijans of India
should also be enjoyed by the Harijans of
Kashmir. I am sure that
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[Shrimati Lilavati Munshi.] If you consult
the Government of Jammu & Kashmir, they
would raise no objection to this measure
being applied to them. And to my mind, Sir,
the scope of this Bill should be extended to
the State of Jammu and Kashmir also. There
is no reason why it should not be done.

Hindu Minority and

Then, Sir, I come to clause 3. I am glad that
the definition of "minor" has been given here
once and for all, saying that "minor" means a
person who has not completed the age of
eighteen years. The age of minority is not 18
or 21 years, but it is 18 years, which, I think,
will operate all through, if it is accepted here.

Now, Sir, the most contentious clause here
is the clause about natural guardianship. I
think there is much in what people say about
the natural guardianship. I had myself been
brought up by my grandmother, because my
mother had died when I was only a child. I
feel that there are innumerable children which
are being brought up by their grandparents, by
their uncles or by their other relations. I think
there is much in what the people say that it is
no use taking away the responsibility from
everyone, because then they will not feel
themselves responsible for the welfare of such
children. Today, they feel, if there is a child in
the house, that they must do something about
it, otherwise the child will be an orphan. And I
think there is much in what has been said
about this matter. But then there is another
thing also. It has been said that up to the age
of 5 years the child shall remain in the custody
of the mother, and after that, in the custody of
the father. Sir, much has been said about this.
But let us look at this point a little dispas-
sionately. When the mother and the father,
both, are alive, why does the question of
custody arise at all? Because of various
reasons. Supposing there is a divorce between
the father and the mother, then one never
Knows what happens. Maybe, one
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of the party may be the guilty party.
Supposing the mother is the guilty party, then
are you going to leave the child in the custody
of the mother? In the same way, supposing the
father is the guilty party, or supposing he is
leading a life which is not good for a child to
witness, are you going to make him the
custodian of the child? To my mind, whoever
is a fit person between the two should be given
the custody of the child. All fathers are not
good, and all mothers are not good. There are
cases on both sides. That is how these quarrels
arise. So. Sir, I do believe that if the mother is
good, the custody of the girl at least should be
with her up to the age of 12 years, or even up
to the age of 18 years— the age of majority,
because the father will not know what to do
with the girl, as he has to go out to earn and to
do so many other things. And the girl of five
or six or ten years cannot be left alone in the
house, or at the mercy of somebody. Or
supposing the father is married again. Then
there will be a step-mother who may ill-treat
the child. All these are important human
questions, and you cannot just dispose them
off by saying that up to this age the custody of
the child should be with the father or with the
mother. And so, to my mind, this problem can
be solved only if the custody of the child is
given to the person who is a fit person, and
that can be decided by the court or by the
family, or by some one else. But I do not think
that there should be a hard and fast rule in this
respect. The matter should be decided in the
interest of the child and not

as this provision has been made...................

SHRIJ. S. BISHT: This provision is
for natural guardians.

SHRIMATI LILAVATI MUNSHI: Yes, but
the natural guardians are the father and the
mother. So. I am talking about the father and
tfie mother. And. if one of them is dead, then
the question does not arise; whoever is the
surviving person, will get the custody of the
child.

only
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SHRIH. V. PATASKAR: So longas the
mother and the father are I there, unless
they begin to fight and the question of custody
comes over, this will not arise.

SHRIMATI LILAVATI MUNSHI: The law of
divorce is coming into ' operation very shortly,
and such I cases will increase. Formerly, it was
only in the case of a quarrel, but now in the case
of separation and in other cases, decisions will
have to be taken.

Then, there is a definition given here of a
naishtika brahmachari as a perpetual religious
student. A perpetual religious student may be
a brahmachari or may not be a brahmachari.
One can become a perpetual religious student
but still one can continue to be a grihastha.
Brahmachari is quite different from perpetual
religious student. Perhaps the Government
could look into this again and give the correct
translation for this term.

Then clause 7, sub-clause (2) says that
'the natural guardian shall not, without the

previous permission of the Court,
mortgage or charge, or transfer by sale,
gift, exchange, or otherwise, any part of

the immovable property of the  minor.'
Suppose the child is ill and good medical
treatment  will have to be  given.
Surely the property should be capable of
being sold and the medical attendance
given. Ido not know why our lawyer
friends  here are more worried about the
property of the minor  than about his

[31 MARCH 1955 ]

welfare. Most of the arguments here
relate only to property. After all, if the
child is well cared for and if it grows up
into a healthy citizen, then whether it
has property or not is  a secondary question.
That is how I look at the problem, but here
our lawyer friends are worried only about the
minor's property.

SHRI J. S. BISHT: In the courts the fight

goes on only for the property
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SHRI A. DHARAM DAS: The welfare of
the child will be looked after according to the
law applicable to him.

SHRIMATI LILAVATI MUNSHI: The
welfare of the child seems to consist of only
looking after its property and not his person.
Suppose he gets into bad company. He can
squander away the whole thing, or he can
murder so many people. There the guardian is
not responsible, but if he is ill and needs
medical care, then the guardian cannot sell his
property and do the needful for him. Anything
might happen to the person of the minor, but
only his property should not be sold.

SHRI H. V. PATASKAR: In that case, they
will not leave anything for the minor.

SHRIMATI LILAVATI MUNSHI: If the
father or the mother is going to do it, what sort
of society you are going to create in our
country? When we are giving a certain direc-
tion to the society, when we are creating a new
society, we should seriously consider what
sort of society we are creating. That is a big
question into which I need not go now, but
this is an aspect which should be considered in
the interests of the minor. Suppose the minor
has got to be educated or he is a brilliant boy
and has to be sent abroad for studies, or he is
ill and needs medical treatment. The property
has to be sold. Some such provision should be
there in the interests of the minor himself.

Then I come to clause 9 about which my
hon. friend, Mr. Rajagopal Naidu, had some
quarrel yesterday. Even our hon. Minister said
that the term "religion" is a very vague term,
because it is said here that the guardian of a
Hindu minor will bring the minor up in the
religion to which the father belonged at the
time of the minor's birth and, in the case of an
illegitimate child, in the religion to which the
mother belonged at the time of the minor's
birth. Ido
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[Shrimati Lilavati Munshi.] not see how the
word 'religion' is a vague term.  There are
many definitions into which I need not go into
now. We are certainly a secular State, but what
is the meaning of a secular State? It is that
each one is free to follow his own
religion. When we are still not able to bring
forward a common law for all the people of
this country, when this  Bill is only for one
section of the community, it is only right that

Hindu Minority and

this clause should be there.  After all this Bill
isonly for Hindus and so naturally this
clause must be there. Why does a
conversion  take place? It is not

always on account of conviction that the other
religion is better. Sometimes, it is on
account of temptation, sometimes on account
of coercion and sometimes on account of
force of circumstances. Indeed there are
so many reasons why  people change
their religion. Do you mean to say that the
illiterate people who get converted do it
because they have real faith in the other
religion? No, that is not the case. I do not
know whether we are here to encourage
conversion from  one side tothe other.
We are here to protect the rights of the minor
who is born of Hindu parents, and so, I think
that this clause is very necessary.  There
is  nothing vague about this and I think it
should be retained. The previous speaker,
Mr. Gupta, said that at the time of the birth
of the minor, the father may be a Hindu
and later on he may get converted and then
become a Hindu again or something like
that. In fact, I did not understand much of what

he said. If we read clause 13 along with
explanation (3) of clause 2, there is no
difficulty.  Besides, if at the time of the

minor's birth he was a Hindu, then naturally
the child is a Hindu. What is the difficulty
about it? Ireally do not understand it.

PANDIT S. S. N. TANKHA: Supposing the
father at the time of the minor's birth
belonged to some other religion subsequently,
after a time becomes a Hindu but then again
later
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becomes a convert to some other religion,
what is to happen in such a caser

MR. DEPUTY CHAIRMAN: It is not this
law which will apply to that child. This is
only a Hindu Minority and Guardianship Bill.

SHRIMATI LILAVATI MUNSHI: You
cannot have it both ways. We should be fair to
every community.

MR. DEPUTY CHAIRMAN: I think that in
that case the general guardianship law will
apply, not the Hindu Minority and
Guardianship Bill.

SHRIMATI LILAVATI MUNSHI: There are
so many other things which 1 would like to
speak about, but I would leave them to my
lawyer friends. I am not a lawyer. These are
some of the thoughts which I wanted to share
with the House. Thank you.
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The House then adjourned for
lunch at one of the clock.

The House reassembled after lunch at half
past two of the clock, MR. DEPUTY CHAIRMAN
in the Chair.

MR. DEPUTY CHAIRMAN: Again there
is nobody to represent the Government.

SHR1 AKBAR ALI KHAN (Hyderabad) :
Go ahead, Mr. Vaidya.

SHRI RAJENDRA PRATAP SINHA
(Bihar): Sir, in spite of the fact that you asked
the hon. Minister to be in time he is not here.

SHRI MAHESH SARAN (Bihar): His
watch probably does not tally with this clock.

(At this stage Shri H. V. Pataskar,
Minister in the Ministry of Law,
entered the House.)

SHRI AKBAR ALI KHAN: Sir. the hon.
Minister is here.

MR. DEPUTY CHAIRMAN: Yes, Mr.
Vaidya.

sff wdamre wfo #w :  TrmmelE
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SHRI H. V. PATASKAR: Shall we lay
down that no pleader should be allowed to
appear in these cases?
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"It shall be the duty of the guardian of a
Hindu minor to bring up the minor in the
religion to which the father belonged at the
time of the minor's birth and, in the case of
an illegitimate child, in the religion to
which the mother belonged at the time of
the minor's birth."
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MR. DEPUTY CHAIRMAN: Mr. Vaidya,
we are not concerned with the larger issue of
welfare State and orphaned children and all
that. We are here concerned only with the
Hindi*' Minority and Guardianship Bill. Please
speak on the Bill. Do not go into the larger
issues of socialistic pattern of society, welfare
State and all that.

SHRI KANHAIYALAL D. VAIDYA:
Ultimately, it affects, Sir.

MR. DEPUTY CHAIRMAN: There will be
other occasions. Keep to this Bill just now.
All the twenty minutes you have been
speaking only about orphaned children, the
State's duty to provide for them and 'all that.
It is nol relevant. Please speak on the Bill.

SHRI KANHAIYALAL D. VAIDYA: I am
speaking on the Bill, Sir. I have already
referred to clause 9. Clause 9 is very wide.
Here, the natural guardian has been entrusted
with wide powers.

MR. DEPUTY CHAIRMAN: That comes
into operation only when there is a minor and
that minor has property. Nobody will appoint
a guardian when there is no property. You
need not worry about that. We are now
concerned with the Hindu Minority and
Guardianship Bill. Please do not enter into the
larger issues.

SHRI KANHAIYALAL D. VAIDYA: I am
not entering into larger issues, Sir. With due
respect to the Chair, I want to put forward
certain points only.

MRr. DEPUTY CHAIRMAN: Concerning
the Bill.

SHRI KANHAIYALAL D. VAIDYA: Yes.
Sir, concerning the Bill. I have already read
clause 9.

Y TH AT W GgAR HO e a3
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MR. DEPUTY CHAIRMAN: To the extent
possible.
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Suri J. S. BISHT: Mr. Deputy Chairman. I
welcome the announcement made by the hon.
Minister yesterday, especially at your
instance, to the effect that when all these
small pieces of legislation concerning the
different aspects of Hindu law have been
codified separately, they will be brought
under one Hindu code so that it will be
easier for everybody to
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understand where he stands according to
the law.

Hindu Minority and

SHRI KAILASH BIHARI
not audible, Sir.

LALL: He is

SHRI P. S. RAJAGOPAL NAIDU:
They will be stitched together.

SHRI J. S. BISHT: No, not stitched
together but they will be codified under one
code and these different Acts would form
different chapters. That is all.

Having said this, I wish to draw the
attention of the hon. Minister to
clause 4 (b). This sub-clause says, "any
other law in force  immediately before the
commencement of this Act shall cease to
have effect in so far as it is inconsistent with
any of the provisions made in this Act."
That is a very important provision  because
up to now, although the Hindu unwritten law
was in force, there was no such provision in
that Hindu law whereby provisions of other
Acts were made inapplicable but now, by
bringing in this sub-clause, there is a
mandatory provision in this law that if there
is any other law which is inconsistent with
the provisions of this Act, that part of the
other law shall be inoperative. In the
light of that, we come across certain
difficulties and I support the plea of my
hon. friend Mr. Gupta. In clause 5 you
have laid down a proviso, "Provided that
no person shall be entitled to act as the
natural guardian of a minor under the
provisions of this section—

(a) if he has ceased to be a Hindu, or

(b) if he has completely and finally
renounced the world by becoming a
hermit (* *) or an ascetic C¥* * *V

These are the only provisions under which a
natural guardian will cease to be a natural
guardian and exercise all the rights that
pertain to a natural guardian and that have
been reserver' for him under clause 7.
Therefore under these circumstances, the
provisions of the Guardians and Wards Act
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of 1890 will not come into operation. I would,
therefore, request that a special provision be
made as in clause 13 or, there may be another
sub-clause to this claufce by which this
particular handicap can  be  eliminated
with regard to clause 5 as  well  as with
regard to clause 8, to which 1 shall refer just
now.  The same difficulty arises with regard
to clause 8. A testamentary guardian can be
appoin-ed by a male Hindu as well as by a
female Hindu. In sub-clause (5) you say, "the
guardian so  appointed by will has the
right to act asthe minor's guardian after
the death of the minor's father or
mother, as the case may be, and
to exercise all the rights of a natural
guardian under this Act to such extent
and subject  to such restrictions, if any, as are
specified in this Act and in the will." Again
there is that proviso so that if a guardian is
appointed by will, he too cannot be discharged
or removed from the guardianship and
he has the same right as a natural guardian.
The only additional thing is that he is subject to
the provisions of this Act and of the terms of
the will.  Now, under the Guardians and
Wards Act, we have got a provision.

MR. DEPUTY CHAIRMAN: Do you refer
to section 39?

SHRI J. 9. BISHT: Yes, Sir, section 39 of
the Guardians and Wards Act says:

"The Court may, on the application of
any person interested, or of its own motion,
remove a guardian appointed or declared by
the Court, or a guardian appointed by will
or other instrument, for any of the
following causes, namely: —

(a) for abuse of his trust;

(b) for continued failure to perform
the duties of his trust;

(c) for incapacity to perform the
duties of his trust;
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(d) for ill-treatment, or neglect
to take proper care, of his
ward;

(e) for continuous disregard of
any provisions of this Act

or of any order of the
Court;

(1) for conviction of an offéence
s = " -
" B . .

(h) for ceasing to reside within
the local limits of the juris
diction of the Court;

L % . .

This is a very important provision and this
should be made applicable both to the natural
guardians under clause 5 and to the guardian
appointed by will under clause 8. It is very
important. It is quite possible, as Mr. Gupta
was saying, that the hon. Minister's
interpretation may be acceptable but I beg to
differ from that, Sir. I think 99 per cent,
chances are that that will not be accepted
because of sub-clause (b) of clause 4. This is
very imperative. The law has been codified
now; it is no longer an unwritten law, as was
the case before. When there is a strict
provision that whenever there is any
inconsistency between this and any other Act,
the provision of this Act will prevail, this
particular provision should be construed very
strictly. In the case of guardians appointed for
minor Hindu children, whether they are
natural guardians or guardians appointed
under a will, the guardians will be almost
irremovable.

SHRI H. V. PATASKAR: May I draw the
attention of the hon. Member to this fact that
in clause 3 we have tried to enumerate the
different kinds of guardians and, therefore, we
make a distinction between the natural
guardian, a guardian appointed by a court, a
guardian appointed by a court of wards, etc?
What is referred to in clause 5 is only the
natural guardian. There is nothing under the
Guardians and Wards Act.
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So I would like to know and I am trying to
understand the hon. Member. But so far as I
could follow the hon. Member, what he means
is that if there is any other law which is incon-
sistent with this Act that may not be operative.
I do not find anything inconsistent there which
relates to the power of the court to appoint a
guardian. What we are trying to do here in
clause 5 is to recognise the natural guardians
and they are only two, the father and the
mother. I do not And what is there to show
that a court cannot appoint a guardian under
the Guardians and Wards Act. I would like to
be enlightened. Of course I am open to
conviction one way or the other but as yet I
think it is not imagined that the court has no
such power. By this clause we are only giving
legal recognition to the natural guardians, the
father and the mother, who are hitherto
recognised as such not by any Act but under
the prevailing Hindu law. Nothing came in the
way of the court appointing a guardian under
the Guardians and Wards Act as enunciated in
that Act. That Act applies to all and the
proviso only says "Provided that no person
shall be appointed to act as the natural
guardian of a minor if he has ceased to be a
Hindu". It is said so because this Act is applic-
able only to Hindus. This has nothing to do
with a guardian appointed by the court. It is
quite apart from that. Then (h) of the proviso
says "if he has completely and finally
renounced the world" etc. That is not very
material here.

MR. DEPUTY CHAIRMAN: Can the court
remove a natural guardian?

Suri H. V. PATASKAR: Even now they
can do it. Suppose the natural guardian, the
father, is a drunkard— there are quite a
number of cases like this—and fritters away
the property of the minor—may be a natural
guardian and the Hindu law recognises him as
such—the provisions of the Guardians and
Wards Act can be invoked and it applies to all
classes of people. There is nothing in this Bill
which shows



3749

that we have in any way tried to interfere with
the provisions of the Guardians and Wards
Act. I am open to arguments and if there is
any lacuna it should be set right, but for the
present, in my view of the matter this clause 5
only recognises that there are these natural
guardians among the Hindus. Of course as I
said I would have been glad if there could be
one uniform cofle wherein one can find all the
provisions relating to Hindu law side by side
but here we are simply laying down that so far
as the Hindu law is concerned, the natural
guardians will be only the father and the
mother; nothing beyond that. I do not know
how it can affect the right of the court to
appoint a guardian.

Hindu Minority and

SHRI J. S. BISHT: That is true, Sir, that
may be so, but because of this proviso and the
provision here in clause 8 I think it would be
very advisable if in clause 4(b) we can say "in
so far as it is inconsistent with any of the
provisions made in this Act provided that
section 39 of the Guardians and Wards Act
shall apply."

MR. DEPUTY CHAIRMAN: 4(b) covers
it. Sections 39 and 7 are saved. They will be
applicable.

SHRI J. 9. BISHT: The difficulty is that
under this clause a natural guardian ceases to
be a natural guardian only under these two
conditions.

MR. DEPUTY CHAIRMAN: See sub-
clause (2) of section 7 of the guardians and
Wards Act. Section 7 says: "Where the Court
is satisfied that it is for the welfare of a minor
that an order should be made—(a) appointing
a guardian of his person or property, or both,
or (b) declaring a person to be such a
guardian, the Court may make an order
accordingly. (2) An order under this section
shall imply the removal of any guardian who
has not been appointed by will or other
instrument or appointed or declared by the
court." It covers natural guardians and it is
saved. 4(b). I think completely covers all your
points.
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SHRI J. S. BISHT: If that is so, there is no
difficulty about it.

Then I come to clause 7. My hon, friend
Mr. Naidu raised some objection in regard to
the words "reasonable and proper". But I find
that these are practically a repetition of the
words contained in sections 24 and 27 of the
Guardians and Wards Act with this difference
that they have been more or less combined
here in one sub-clause, sub-clause (1). So in
that there is no difficulty.

Then my hon. friend was finding some
difficulty with regard to the words "evident
advantage". 1 find that it is already there in
section 31 of the Guardians and Wards Act.
Therefore there is no contradiction so far as
that is concerned.

Now we come to the important point as to
why part (b) of sub-clause (2) of clause 7 of
the Bill as it was introduced in the House has
been omitted. Now in sub-clause (b) you have
provided that "the court shall observe the
procedure and have the powers specified in
sub-sections (2), (3) and (4) of section 31 of
that Act." If that Is so the power to lease is
already there. I do not know why the hon.
Minister is objecting to the inclusion of that
particular thing here and he says that there are
certain local laws under which the term of the
lease varies from three years to seven years.

SHRIH. V. PATASKAR: Quite so.

SHRI J. S. BISHT: But 31 (c) says "that a
lease shall not be made in consideration of a
premium or shall be made for such term of
years and subject to such rents and covenants
as the Court directs".

MR.DEPUTY CHAIRMAN: That
portion which yeu read just now. that ! clause
will be inconsistent  with this ' Act.

SHRI H. C. DASAPPA: Section 29 is there,
and it says:

"Where a person other than a Col lector,
or than a guardian appointed by will or
other instrument, has been
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[Shri H. C. Dasappa.] appointed or declared
by the Court to be guardian of the property
of a ward, he shall not, without the previous
permission of the Court,—(a) mortgage or
charge or transfer by sale, gift, exchange or
otherwise, any part of the immoveable
property of his ward, or (b) lease any part
of that property for a term exceeding five
years or for any term extending more than
one year beyond the date on which the
ward will cease to be a minor."

So the safeguard is there already.

SHriJ. S. BIS H T: Soif it is in consistent
with local laws the Guardians and Wards Act
is already there. So what is the difficulty
about this Hindu Minority and Guardianship
Act? It has been there since 1890 and there
has been no difficulty in regard to the
operation of the Guardians and Wards Act in
regard to this particular clause and so there is
no reason why it should be omitted from this
Bill.. Lease is a very important part and if it is
not covered then he can lease it away for 30
years and 40 years and 50 years; practically
the whole transfer will be effected by this sort
of thing.

SHRI H. C. DASAPPA:
amendment to that section now.

There is no

SHRr1J. S. BISHT: Yes, there is no attempt
up to now to amend that section in the
Guardians and Wards Act. So it will make a
differentiation in favour of the natural
guardian. So we should have the provision in
those terms. It would be uniform and ii
would be better also because undeT sub-
clause (5) you have already given them
power under section 31 of the Guardians and
Wards Act which includes the power to
lease. So I think it would be better to re-
incorporate that sub-clause (b) which has
been omitted in this particular clause so that
the question of lease is taken up here.

There was one point, I think, which Mr.
Dasappa put forward that clause

[RAJYA SABHAJ
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13 saves both clauses 5 and 8 with
regard to the Guardians and Wards

Act. But I beg to differ from him on
this point. Clause 13 refers only to
the case of guardians that are appoint
ed by the court, not with respect to

the guardians that will come into
play by virtue of this law ....................

SHrI H. C. DASAPPA: That is a
mistaken reading of clause 13. This
clause 13 should be divided into two

parts. Welfare of the minor is to be
the paramount consideration. The first
part of it deals with the principle or
policy which should be followed in the

appointment or declaration of any per
son as guardian. That is, in the
appointment or declaration of a person

as guardian of a Hindu
court, the welfare of the minor shall
be the paramount consideration. This
is one thought, one principle which is
laid down. The second  principle in
that clause is independent of the first
and that is "no person shall be entitled
to the guardianship by virtue of the
provisions of this Act or of any law
relating to guardianship in marriage
among Hindus, if the Court is of opi
nion that his or her guardianship will
not be for the welfare of the minor."
So it does not matter who the guard
ian is, natural guardian, testamen
tary guardian, court guardian or any
other guardian. So long as it is not
for the welfare of the minor, he can
not continue to act as a guardian and
the courts can intervene and prevent
him from doing so. Clause 13 should
have been divided into two parts (a)
and (b), the first one laying down 'he
principle and the second one say
ing ...

minor by

3pP.M.

SHR1 J. S, BISHT: What do you say about
this? There is a comma after the word
"court".

SHRI M. GOVINDA REDDY: That is the
mistake.

SHRI H. C. DASAPPA: It makes no sense
to connect the second half of the clause to the
first.
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SHRIJ. S. BISHT: My hon. friend's purpose
can be covered if he splits it up into (a) and
(b) but as it is there will be trouble about it.
The main purpose of legislation is to make it
as clear and as unambiguous as possible.
Already there are hon. Members, like my hon.
friend Mr. Vaidya, who are very angry with
the lawyers. Some years ago Lord Morley—
he says this in his Recollections—in one of
his letters to Minto said that the bureaucrats of
India hate lawyers because they hate law.
Probably that is his reason. My friend does not
perhaps want the rule of law. Perhaps he
wants the rule of rod, the rule of danda. If
everybody were to take to that, there is bound
to be anarchy. After all when you envisage the
rule of law there has to be some parliamentary
government to enact laws and there must be
courts to interpret those laws and there will
have to be lawyers to help the litigants. Does
my hon. friend expect that all the 36 crores of
people know all the laws that are being passed
here everyday? Even the lawyers are not able
to keep pace with all the laws that are being
passed in <»11 the Legislatures in the country.

SHrRT H. C. DASAPPA. May I draw the
attention of my hon. friend to what the hon.
the Law Minister, Mr. C. C. Biswas said on
the 24th August 1954 when this question was
raised? This is what he says. Clause 13
empowers the Court to supersede the natural
guardian.

SHri J. S. BISHT: But that must be made
clear. It should not be open to the ingenuity
of the lawyers to interpret it.

SHRI H. C. DASAPPA: I entirely agree.

SHRIJ. 9. BISHT: Then remains one point.
There was a suggestion that the age should be
raised from five. Some people have said that
it should be 12; some others have said that it
should be 10. In my opinion the age as put
down here seems to be
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quite correct. In the original Bill it was put
down at three but I think the Joint Committee
thought three would be much too early for the
child to be taken away from the protection of
the mother and so they have raised it to five. |
think for the next 20 or 25 years it should be
fixed at five for this reason that women are
not in possession of any property.

SHRI B. K. P. SINHA: Now they will be
getting property.

SuriJ. S. BISHT: By the time men die and
they succeed, it will take time and men are not
going to oblige them by dying as soon as that
law is passed, A child, whether boy or girl,
needs ta be educated and provided for and it
will be very difficult for the mother tc do that.
There may be that ill-feeling or bitterness
owing to lack of contact and all that but in my
opinion the child must be provided with
money or the finances necessary for his pro-
per education. If you hand over the custody of
the child to the father after five not only filial
love and other things will come into play but
he will also see that the boy or the girl is pro-
perly educated and brought up.

SHRI B. K. P. SINHA: May I point out that
if there is no love for the mother there will be
no love for the child also?

SHrRI J. S. BISHT: That is not
right. Maybe, there may be cases
when because she has a bad character

or for some such reason....................

(Interruptions.)

SHRI H. C. DASAPPA: If a woman is of a
bad character then it comet under a different
section altogether: that is a question of
unfitness of the mother to be guardian.

(Interruptions.)

MR. DEPUTY CHAIRMAN: Order, order.
Let him continue.

SuriJ. S. BISHT: As I was paying, I think
for many reasons it la



3755 Hindu Minority and

[Shri . S. Bisht.]
wise to keep the custody of the child
with  the  father after five years
because we must look at this question
not from the point of view of sexes or
their rights and privileges but from the
point of view of the welfare of the
child which should be the main consi
deration. What will be best in his
own interest? And 1 think it will be
best for his education and for his up
bringing that after the age of five his
custody should be in the hands of the
father who at present is in possession
of property. Let the women come
into possession of property and the
means to..........

SHRIMATI SAVITRY NIC-AM (Uttar
iPradesh): There are women even aow who
own property.

SHRI J. S. BISHT: That is only rare, one in
a million. Otherwise they have no property at
present.

My friend Mr. Gupta made some point
with regard to the religion in which a child
has to be brought up, that is, the religion of
the father. I think the law as provided is quite
correct and the one hypothetical case that has
been imagined by Mr. Gupta may be one in a
million. We cannot provide for all possible
contingencies in the legislation that is being
enacted here.

Then only one point remains which I have
to suggest. I do not know whether it is not too
late for It. Could it not be that the whole
Guardians and Wards Act be made applicable
to all Hindus with certain minor modifications
so that it may meet the objection of
everybody that we must have a uniform law.
We have already a uniform code. All that this
Bill does is to merely provide for natural
guardians; otherwise in all cases in which the
guardian is appointed by the Court, the
provisions of the Guardians and Wards Act
will apply. This is limited only to the case of
natural gu™dian which means father and
mother and guardian appointed by will
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Lastly, I am not in favour of extending the
list of people who are to be made natural
guardians beyond father and mother. Because
it is better that as many people as possible are
governed by the Guardians and Wards Act.
Let this be confined strictly to natural
guardians and guardians appointed by will.

SHRIB. M. GUITE (Bombay): Sir, 1
am glad that the Joint Committee has
considerably improved the Bill but there are
certain points where in my opinion
improvement is yet possible. I am
personally not inclined to look with
favour upon the proposal that the  natural
guardian must  apply for permission of the
court for alienation, for the transfer of
property even  for consideration. I can
understand  gift being  prohibited  but
transfer  for consideration  should be
allowed. What was possible for even a de facto
guardian  under the old law is now being
prevented even for a natural guardian and
this is  based on  an assumption which is
against nature. It means that there is no
natural love. But the natural love will be
there and the father will certainly
not  alienate the  property to  the
detriment of the interests of the minor.
I do not know what material the
government has to show that this power has
been abused. I should like the hon. Minister to
give us statistics that so many applications for
setting aside the alienations were filed and so
many alienations were in fact set aside.
Unless that materia! is put forward. 1
think there is no warrant, there is no
justification to assume that the father will
not look fo the interests of his son or  of his
child. 1, therefore, submit, Sir, that this is
an innovation, an undesirable innovation.
If in some exceptional cases, in some
morbid cases, the father acts against the
interests of his son, if the transfer is not
for the benefit of the minor, then there is
already sufficient protection given. The
alienation would be voidable. 1,
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therefore, submit that this innovation is not
desirable.

Hindu Minority and
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Then there is some difficulty for me |

regarding the provision about the religion—
change of religion. I refer to clause 9. I cannot
understand it. I personally think that it refers
to a case when there is conversion to an allied
religion, that is, Sikh, Jain, or Buddhist
religion. That is because if a person goes
altogether to a different religion—Christianity
or Muslim religion—then he ceases to be a
natural guardian. So. in my opinion, it appiies
to what I describe as conversion to an allied
religion. I think even in that case there will be
difficulty. Take a case like this. Suppose a
person belongs to Hindu religion. A son is
born to him and after about one year after the
birth of the son he changes to Sikh religion;
and when the boy is ten years old the person
dies. Now, what happens? According to
clause 9, the guardian will have to bring him
up as a Hindu. But for nine years the father

must have brought him up as a Sikh. And, |

therefore, in my opinion, this is rather going
against what the father himself had intended,
for the father had himself brought him up as a
Sikh. So the "time of the birth" is not the
proper time. When the guardian takes up, the
existing state of affairs at that time should be
continued by him. There is no reason why he
should go back to that period when the child
was born. That is my opinion but perhaps my
interpretation is wrong and in that case I
should like to have an elucidation from the
hon. Minister.

SHRI H. V. PATASKAR: The original
provision in clause 10 was really the proper
one, where it was said:

"It shall be the duty of the guardian of a
Hindu minor to bring up the minor as a
Hindu."

Having changed it, of course, the result has !

been as pointed out by the hon. Member.
They changed it to read "at the time of the
minor's birth."

Guardianship Bill, 1953

Surr B, M, GUPTE: With
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MR. DEPUTY CHAIRMAN: Foreign

trade is a Central subject to which lhe
Kashmir Government has acceded.

SHRI H. V. PATASKAR: You can
legislate for import and export because
they have given that power to us.
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SHRIMATI SAVITRY NIGAM: Even

. for this if we ask them they will agree.

SHRI H. V. PATASKAR: You go and
try and let me have it.
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SHRI RAJENDRA PRATAP SINHA.Mr.
Deputy Chairman, I am very happy to note
the sense of satisfaction that has been felt by
my sisters, the lady Members of this House,
over the Bill that has emerged from the Select
Committee.

SHrI B. K. P. SINHA: What about your
own satisfaction?

SHRI RAJENDRA PRATAP SINHA:
"Well, I will come to that. I know that they
are not fully satisfied, but even then they
have expressed some satisfaction, which is a
matter of great happiness to me, and for that,
I think, the Members of the Select Committee
deserve our congratulations.

Sir, it is very heartening to note also that
the women in India now are feeling that they
are coming into their own, and they are now
having the recognition of their rights ana
status of equality, which they though* was
denied to them for many many years. The
hon. lady Memoer, Mn, Munshi, made a very
significant remark in this connection, and the
sooner we do away with all the inequalities
between the two sexes in this country, the
better it would be not only for them, but for
the whole society. May I assure them that
there are many of their brothers who will fight
with them shoulder to shoulder against the
reactionary elements in the country to see that
what is due to them is ensured to them. They
will not be fighting a lonely battle in this. Sir,
I was reading the report published by the U.N.
Commission on the Status of Women. They
have discussed the very subject that we are
discussing in this House today. The U. N.
Commission on the Status of Women got a
study made on the status of women,
particularly on their rights over the minors
and other connected matters.

SHRI H. P. SAKSENA: In which country?

SHRI RAJENDRA PRATAP SINHA: In
all the countries of the world
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including India. This is a U.N. report. They
say:

"Among women's continuing disability
is the limited authority which the law gives
to mothers over their children."

This they have said in a nutshell. They have
further stated that their study reveals that
speaking as a whole the emphasis in the
existing personal law of India is conservative.
It is a very sad feature that the fair name of
India is being blackened in the world records
and reports, because the Government here is
slow in bringing forward the necessary
legislation to place the rights of men and
women on the same footing. The report that I
am referring to has discussed the parents'
claims to guardianship, custody, maintenance
and property rights. They say that most of the
legal systems in the world allow the father's
claims on these heads to over-ride those of the
mother. They have also named the countries
which give equal rights to men and women in
this matter, and the names of these countries
are, Czechoslovakia, Poland, West and East
Germany, Cuba and the Scandinavian
countries. They have reported that in some of
these countries the mother has been given
preference over the father. The Commission
has recommended the abolition of inequality
in the different legal systems of the world
today. I would very much like that we should
examine the measure that is before us in the
light of this report that 1 have quoted to you.

First of all, I wish to draw your attention to
clause 5(a) pertaining to the custody of the
minor in which you will find that this Bill
suggests that ordinarily the custody should be
given to the mother up to the age of five and
after that to the father. I would like this House
to consider whether this is the correct thing to
do. As I have already quoted to you, the
consensus of opinion in the world, e.g., in the
U.N. Commission on the
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[Shri Rajendra Pratap Sinha.] Status of
Women when they debated this question, was
that equality should be ensured. I would there-
fore urge the Members here to view this
provision from that angle, from the angle of
the recommendation of this Commission. I
may point out to you that even when this
report was under their consideration, they felt
satisfaction over some of the provisions and
over certain others they were not very happy.
So, whatever legislation we are passing in this
House is being watched by people all over the
world, and if we allow this provision to
continue, it will surely react upon the fair
name of India. I would therefore with all the
emphasis that I can command urge upon the
Members to accept an amendment in such a
manner which will give equality both to the
mother and to the father. The U.N. Commis-
sion's report also says that the latest trend is
that the criterion for giving custody of the
children should not be the age of the child but
the interests of the child, as was pointed out by
Shrimati Munshi. That is the view of the U.N.
body as well. That is the criterion that we
should adopt. Let it be left to the court. If there
is a difference between the father and the
mother as to whom the custody of the minor
should be given, let the court decide the issue.
Let us not fix any hard and fast rule here. Let
the court decide which party is best suited to
look after the interests of the minor. The
interests of the minor should be the prime
consideration. There may be cases in which
the father may not be a fit person to be the
guardian of the minor. There may be cases in
which the mother may not be a fit person. So,
let us not bind the discretion of the court that
after the age of five, the custody will
ordinarily go with the father. That is the
important point with regard to this clause. I
would ask the House to consider the feeling of
the mother which was so ably pointed out by
the lady speaker who spoke before me. In
India the mothers are very much attached, as
of course all
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over the world, but here because of the fact
that the Indian women ordinarily don't like to
remarry after a divorce, it is all the more
important that they should have the custody
of the children. This matter was also
discussed by some of the lady Members of the
Mahila Mandal which some of the M.P.'s
wives have started in South Avenue.

SHRIMATI ~ PARVATHI
(Madras): Your wife also?

KRISHNAN

SHRI RAJENDRA PRATAP SINHA: Yes,
my wife also is a member. It was their view
also that the custody of the minor should rest
with the mother and not with the father. In
this connection I will urge upon my brothers
here to be more chivalrous and if the ladies
want it, let them have it.

SHRIMATI PARVATHI KRISHNAN: We
want it as a right.

SHRI RAJENDRA PRATAP SINHA: You
can have it as a right even If you so like. I am
addressing my brothers, as I said.

Then there was a point made out
yesterday—I am glad that Mr. Kishen Chand
has come—for looking at this question from
the point of view of education or literacy. This
point was very ably met by another lady
Member here and I am sure that the House
will not be swayed away by this, I would say,
irrelevant consideration. From my own
personal experience I can say, which I am
sure, must be the experience of most of the
hon. Members, that my mother, although she
was not educated in the modern sense of the
word, that she had never received any
schooling or college education, even then the
impress she had left upon my character —
although it was a fact that she was not
educated—is so great and I think, is so
important that we cannot say that because the
mothers or other persons are uneducated or
illiterate, they cannot guide the education
or
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the character formation of their children. I
find that most of the educated women, with
due respect to them, cannot discharge their
functions so well as most of the mothers in
India who are not educated. Therefore this
should not be the criterion for taking a
decision on this matter.

Then one point more I would like to say
while speaking on this occasion. While
referring this Bill to the Select Committee |
had suggested that the minor widow should
come under the guardianship of her parents.
Ordinarily, I understand, under the Hindu law,
a minor widow is under the custody of her
husband's relations. I would like to make a
specific provision in this clause that minor
widows should come under the guardianship
of her parents. The parents—the father and
mother—should be the natural guardian even
of the minor widows. I hope the hon. Law
Minister will consider this point.

Then I shall draw your attention and say a
few words on clause 5, proviso (a), which
says:

"Provided that no person shall be
entitled to act as the natural guardian of a
minor under the provisions of this section
if he has ceased to be a Hindu".

Sir, I raised my voice against such a provision
when this Bill was being discussed for
reference to the Select Committee and I
would like to do that once more. I don't know
what is the idea in bringing forward such a
clause in this Bill. Is it to protect the Hindu
religion?

AN HON. MEMBER: Protect the child.

SHRI RAJENDRA PRATAP SINHA: The
child is always protected whether by a
Christian father or by a Hindu father.

SHRI H. V. PATASKAR: May I draw the
hon. Member's attention to the fact that this
isa Bill which
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recognizes among Hindus the natural
guardians and it is not with a view to make
any distinction between religion and religion?
Naturally under this Act, if a man ceases to be
a Hindu, then he will cease to have the right of
being a natural guardian under that law but
nothing will prevent him from going to a court
and getting himself appointed as a guardian.
There is no question of interfering with the
freedom of religion but we want this till the
minor attains majority after which he can
choose what he should do but even then, if the
father is a good person, he can get himself
appointed by the Court.

SHRI RAJENDRA PRATAP SINHA: If I
change my religion, why should I go to Court
and why should we have such a provision
here?

SHRI B. K. P. SINHA: Why should you
change your child's religion?

SHRI RAJENDRA PRATAP SINHA: 1
have no grudge if the boy changes his religion
when he attains his majority but to make me
go to court when 1 am the father and to get
myself appointed as a guardian by the Court
is a difficult proposition.

Suri H. V. PATASKAR: There is no
natural guardian among Christians, Parsees or
any other community except the Hindus.

SHRI RAJENDRA PRATAP SINHA: Then
I should continue as guardian and the law
should recognise me as such. So long as there
is the father or mother of that boy or of the
minor, he or she should be regarded as guard-
ian by law irrespective of his religion. What
has religion to do with it? I don't know if 1
change the religion today and apply to the
Court, it can be objected to. Supposing I apply
to the Court for the appointment of guardian,
then this clause 9 may stand in the way. These
are the practical difficulties. The Court will
say: "You are unfit to bring up this boy
according to the tenets of the Hindu
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[Shri Rajendra Pratap Sinha.]
Religion and therefore we will not
appoint you as guardian". That is
what the hon. Minister wants.
They don't want me to be the guar
dian if I change my religion. They
profess something and they want to
do something else. From the house

tops they profess secularism...............

MR. DEPUTY CHAIRMAN: Just now you
are passing a Bill by name the Hindu
Minority and Guardianship Bill.

SHRI RAJENDRA PRATAP SINHA: 1
would like you to judge it from this point of
view that under the Constitution we are
guaranteed profession of any religion we
choose, whatever it may be—religious
tolerance. If I change the religion why do you
want to interfere with me and want me not to
change my religion because of my children?

Moreover, why do you suppose that the
father and the mother will lose all their
affection for the child when they change
religion? Why do you suppose that the child
can have a better guardian in someone else?

SHrR1 H. C. DASAPPA: Sir, may I point out
to the hon. Member that this law applies only
to Hindus? Take the Preamble itself. Unfortu-
nately, though the general principles are
excellent and if there was going to be a
general law, my hon. friend would be quite in
order in his suggestion, but unfortunately for
him, we are only legislating here for Hindus
and when the guardian ceases to be a Hindu,
how can this Act be applicable to him? There
must be some other Act applicable.

SHRI RAJENDRA PRATAP SINHA: I
accept the contention of the hon. Member; but
let us make it explicitly clear that the Court
will not debar me from being appointed the
guardian when I change my religion.

MR. DEPUTY CHAIRMAN: The court
may reject you.
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SHRI RAJENDRA PRATAP SINHA;
That's what I object to.

Surl H. V. PATASKAR: If my hon. friend
will only read the provision here which says:

"Provided that no person shall be entitled
to act as the natural guardian of a minor
under the provisions of this section—

(a) if he has ceased to be a Hindu."

He cannot be the natural guardian. That is all.
Otherwise there is nothing to prevent him
from acting as the guardian in any other
capacity.

SHRI RAJENDRA PRATAP SINHA:
I accept it, Sir. If the provision
means that it is only for the Hindu
minor—which is the contention of the
hon. Minister and therefore, 1 will
cease to be the natural guardian, then
T would like to be quite clear about
it. Tamnota lawyer myselfand...................

MR. DEPUTY CHAIRMAN: You shall go
to the Court.

SHRI RAJENDRA PRATAP SINHA: Yes,
Sir. T will go to the Court and the Court will
reject me from being appointed the guardian,
under clause-9?

MR.
possible.

DEPUTY CHAIRMAN: Quite

SHRI RAJENDRA PRATAP SINHA: But
Sir, I would like to be absolutely sure that I
will not be rejected.

MRr. DEPUTY CHAIRMAN: But the
possibility is there.

SHRI RAJENDRA PRATAP SINHA: That
is my submission.

MR. DEPUTY CHAIRMAN: If the-Court
thinks that the interests of the minor will not
be jeopardised by your being appointed the
guardian, they will appoint you, otherwise
they will not.
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SHRI RAJENDRA PRATAP SINHA: 1
appreciate the point that you are clarifying,
Sir. That is so, and that is my quarrel with
them. They have no right to decide these
things. So far, religion seems to be their
concern whereas the interest of the minor
should be the concern. You say, let him be a
vagabond. This measure is meant to preserve
the interests of the minor.

MR. DEPUTY CHAIRMAN: A Hindu
minor.

SHRI RAJENDRA PRATAP SINHA: Yes,
Sir, a Hindu minor. But what I say is, it is
more important to look at him from the point
of view of his becoming a good citizen than
from the point of view of a Hindu alone.

MR. DEPUTY CHAIRMAN: That is the
larger issue.

SHRI RAJENDRA PRATAP SINHA: Let
me finish my point, Sir. If I go to a Court, the
Court may reject me. So I want to change this
clause 9. I do not want cluase 9 to stand as it
is. Or let there be a specific provision to the
effect that I will be automatically appointed
the guardian of the child if I change my
religion.

MR. DEPUTY CHAIRMAN: You may
table an amendment.

SHRI RAJENDRA PRATAP SINHA: Yes,
Sir. This is my suggestion.

MB. DEPUTY CHAIRMAN: All right.

SHRI RAJENDRA PRATAP SINHA: Sir,
let me explain. It is like this. I may change my
religion, but it does not mean that I lose all
my affection for my child; it does not mean
that I am not the best person to look after the
interests of my child, so long as I am alive.

DRr. SHRIMATI SEETA PARMA-NAND:
Your wife may object.

SHRI RAJENDRA PRATAP SINHA: If the
wife also changes religion what happens
then? Well, I may inform
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the hon. Member that I discussed this matter
with my wife and she also was of the opinion
that even if we changed religion, the child
must remain with us.

SHRI B. K. P. SINHA: Go ahead.

SHRI RAJENDRA PRATAP SINHA: 1
would like, Sir, that this clause 9 be altered
radically; it should even be dropped.

MR. DEPUTY CHAIRMAN
then?

And

SHRI RAJENDRA PRATAP SINHA: That
is my contention. Another impoitant point that
I would like to make in this connection is this.
It is all very well discussing these matters
about those who have some means to live. But
there are large numbers of conversions going
on in the land. I am not looking at it from the
point of view of a Hindu. Of course, con-
versions are bad. But there are many poor
people, particularly Hari-jans in  the
countryside. There you have conversions.
What is going to happen to them and their
childern? Who is going to look after their
children? Will hon. Members come forward to
look after those children? Nobody will come
forward to own those children. So they must
go alone with their parents. That is a very
important point. We are not making a law
here only for the elite of society, it is for one
and all, for the poor people as well. This pro-
vision will definitely work against the poor
people, the Harijans who change  their
religion.

(Interruptions.)

I am not discussing the merits or demerits of
conversions. The point is, what is going to
happen to the children of those who change
their religion, those who are being converted?
Nobody takes care of these children.
Therefore, 1 strongly suggest the changing of
the entire scheme of things in this Bill.

Thank you, very much.
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SHRI B. K. P. SINHA: Mr. Deputy
Chairman, this is rather a non-con
troversial measure and....................

SHRIMATI PARVATHI KKISH-

NAN: Why only "rather"?

SHri B. K. P. SINHA: Because the
principles of the Bill are not in dispute. There
is difference of opinion only so far as the
details are concerned.

Sir, I would deal first with the details and 1
will begin at the very beginning.

SHRI P. S. RAJAGOPAL NAIDU: See that
you don't make it more controversial.

SHRI B. K. P. SINHA: No, I will not make
it more controversial I will trj to  drown all
controversy in reason.

I come first to clause 5(a) which
lays down the age up to which the
mother shall have the custody of the
child and thereafter the father. I
entirely agree with those who urge
that the age-limit should be raised.
It should not be 5 years. What is
Jaw? Sir, law is the reflection of
society, society as it was and society
as it is today. Amongst Hindus
women  were not  given  property
rights.  They  were the  suppressed
section. They lived in purdah inside
the house................

SHRI M. GOVINDA REDDY: An ancient
tale.

SHrr B. K. P. SINHA: But times have
changed and times are changing and changing
fast. We are going to confer the right to
property on women. Women have come
forward to take part in the social and political
life of the country. They are as forward as
men. | would even go further and say that in
cities like Delhi and Bombay, they are even
more forward than men themselves. Under
these circumstances, to stick to old
conceptions and to deprive the mother of the
custody of the child after the age of five,
seems to me to be extre-
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mely unreasonable. 'lhe education that the
father can give the child, the material comfort
that the father can give, the soc'ai and
Dolitical advantages that ti'e father can confer
on the child, on the boy, can be no substitute
for the loving care of the mother. I am
reminded of a Sloka in Devi Stotra:

FAT TG FAATIG AT A WA

I may change it slightly:
F10A WA FATETIT FAE T AT |

That is to say, "Bad sons are born, and
undutiful sons too are born; but undutiful
mothers are never to be found." Sir, we know
of bad fathers. We know of undutiful fathers,
we may also come across bad mothers, but not
an undutiful mother.

Sir, some hon. Member interrupted one of
the previous speakers and referred to the
character of profligacy of a woman. A man
may be a man of bad character. A woman may
be of bad character. But you cannot find a
woman who even in her profligacy, even while
she is leading a bad life, has not got great
attachment for her child. For her, the child is
everything; and her life, her politics and her
society are all secondary. In these
circumstances, I feel that there is every reason
that up to the age the child attains majority the
custody of the child should be always with the
mother. Sir, I may tell you a personal secret. I
am a man advanced in age. My hairs are grey.
But if today I were given the option to choose
between the guardianship of the mother and
that of the father, without a moment's
hesitation, I would opt for the mother, even at
this age.

SHRI M. GOVINDA REDDY: Wise guy
you are.

SHRIB. K. P. SINHA: Sir, nextI
come to the question of secularism.
I raised by so many speakers both on
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this side and on the other side of the
1iO'ISP.

4P.M.

They have objected to the proviso to clause
5, especially sub-clause 1 a) of it. This says
that the father or the mother—the natural
guardian—ceases to have custody of the child
if he or she ceases to be a Hindu. This is
sought to be deleted on the ground of
secularism. That word has a horror for me. I
must tell you plainly that I am not a secular
being. I am not a secular being because I do
not want to be an indefinite being, I have not
been able to understand, in the last seven
years what secularism means. What is a
secular being? It means so many things to so
many persons. It is easy to denounce some-
body by saying that he is unsecular and it is
easy to support one's contention by saying
that he is secular. It means so many things to
so many persons. What do I understand by
secularism? There was a stage in society
through which every society passed, when
religion, society and politics formed one
integrated whole. They were, as it were, one
lump. They could not be differentiated,
distinguished from one another. In ancient
Egypt, in the Mediterranean civilisations, we
know of ' theocracies where priests were also
the Kings. They exercised religious power
and they also exercised what we now call
political power or secular power, call it what
you will.

SHRI M. GOVINDA REDDY: Religious
power.

SHRI B. K. P. SINHA: Judicial power as
well. A stage came when these duties were
bifurcated. There were the priests and there
were the Kings but, all the same, the law of
the priests dominated the Kings. The Kings
had to rule according to the law laid down by
the priests, the law as laid down in the Holy
Book. Fortunately for us, Sir, in India, long
long back, at least 25 centuries back, we got
rid of this undesirable feature.

13 RSD—S5.
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Secularism, in the sense in which I understand
it, is nothing new to us. It is a part of our
heritage, a part of our tradition, a part of our
civilisation, a part of our culture. What does
secularism mean after all? It simply means
that in tackling the affairs of the State, the
State shall not be guided by religion or
religious precepts. Secularism does not mean
that people should become irreligious or
ungodly or anti-religious. It simply means that
in conducting our political affairs, we shall not
give any consideration to religion; we shall not
be guided by what the Smritikaras lay down or
say. But the fact is that the modern State does
not conduct only political affairs. More and
more it has come to interfere in the social life
of the citizens and when the State makes an
effort to control and guide the social life—a
sector of life which so far has beer, free from
State interference and which should, in all
propriety, be free from State interference, we
have to take account of the religious
susceptibilities of the people who are sought to
be regulated. What is, after all, the character of
this Bill? This is a Hindu Minority and
Guardianship Bill. In this Bill, the conception
ot a Hindu runs through and through. We
cannot think of this measure except as a
measure to control and regulate the life of
Hindu minors. In the circumstances, we cannot
ignore the fact that when one ceases to be a
Hindu, he ceases to have the capacity to act as
the guardian of his children. Sir, the child is
born to a father; the child is born to a mother,
but he is also born to a society; he is born to a
religion and he is born to a country. In times
gone by, when the family was the unit of
society and the head of the family was the
patriarch who wielded the power of life and
death over women and children, the children
naturally had to follow the patriarch in
whatever course he pursued, right or wrong,
good, bad or indifferent. Times hav« changed
and today the individual has become the
pivot of all thought. *
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[Shri B. K. P. Sinha.] standard by  which
every measure, every action and every act has
to be measured. I have already said, Sir, that
the child is the child of  the father but he is
born in a particular society; he is born ina
particular religion and he is born in a
particular country. If the father and the
mother have a claim over the child, so also
has society, so also has religion and so also
this country. Today, when the individual
isthe pivot of our thoughts, would it be
proper to treat Che child asa chattel as the
child used to be treated 25 centuries back
and then confer on him the same religion
to which an erring father  or erring mother
would gravitate? If we were to allow that we
would be giving legislative impress to that
out-moded, antediluvian patriarchal ~ theory
that the child is the chattel of the father. We do
not recognise in the modern age that the
child is the chattel of the father. The child
is an individual in his own right and is free
to profess any religion he likes.

SHRI P. S. RAJAGOPAL NAIDU: May I
ask my hon. friend this question? Has not the
Hindu law through, out treated the wife as
the chattel of the husband? I have never come
across a child being treated as a chattel of the
father.

Suri B. K. P. SINHA: I am remind
ed of a story. One man was hearing

the story of Ramayana. After hearing
the whole story he asked, "Who is
the husband of Seeta?" We have the
classical story of Rama wherein th
father could order out his sorif i™
fourteen years to be spent in exile.
To say that the children were not
treated as chattels under the Hindi-
law........

SHRI P. S. RAJAGOPAL NA:DI'-Let us
not go to puranas or shastras. Let us conttne
ourselves to Hindu law. Where is it said that
the the see i* considered to be the chatte'- of
the father? It is said that the wife is the
chattel of the husband.
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SHRI B. K. P. SINHA: I was talking of
society in general. In every society, the
patriarch wielded the power of death even
over the children, not only over the women.
That was so even in the early Hindu society.
Ramayana came very, very late. I am
reminded of a very, very remarkable book
written on this subject by one of my
Communist friends; I think it is Mr. Dange.

SHRI BHUPESH GUPTA (West Bengal): 1
should have thought that Rama left
voluntarily.

SHRI B. K. P. SINHA: It may be voluntary.
That is the colour that you might give to it but
the fact was that in view of the orders of
Das.ratha, he had no option in the society of
that day.

SHRI KISHEN CHAND (Hyderabad) : That
order was given by Dasa-ratha as the ruler of
the State and not as the father.

Dr. R. P. DUBE: It was not given by
Dasaratha at all. It was given by Kaikeyi. It
was Kaikeyi who gave that order.

SHRI B. K. P. SINHA: I, therefore, feel that
in this age of democracy, we should have
regard for the child as well. We should have
regard for the society, for the country and for
the religion in which that child is born and, as
such, we should not give sanction to the
patriarchal authority by deleting this clause.
This is. in my opinion, a very, very beneficent
clause and it should be there. No argument on
grounds of secularism can convince me the
other way round.

Sir, I come next to sub-clause (b) of the
proviso. On the happening of any of the three
contingencies listed there, the guardian is
excluded. If he becomes a vanaprastha or a
yati or a naishthika brahmachari he caases to
be a guardian of the child. I feel that the
inclusion of the naishthika brahmachari is
rather anomalous. Let us anaiyse the position.
Who is a natural guardian? The father or the
mother. If the natural guardian becomes a
naishthika brahmachari he or she
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ceases to be guardian. Now, the naish-thika
brahmachari cannot be a father or a mother.
According to Hindu society, human life is
divided into four stages. The brahmachari;
the grahastha, that is the life of a house
holder the man or woman is married and
there is procreation of childien. They
brought forth children. The third stage was
of the vanaprastha and the fourth stage was
the ascttic. So far as brahmacharis are
concerned, the ancient Hindu Sastrakars
divided them into two sections. One were
the ordinary brahmacharis who were
brahmacharis say for 20 years and 25 years
and then they became grahasthas. They
procreated children and in course of time
they assumed guardianship of those children.
There was another class and they were
naish.th.ifca brahmacharis, those that were
vowed to lifelong celibacy. They never got
married. They never developed a family,
never procreated children. In  the
circumstances how could a naishthika
bralimachiri become a natural guardian and
naishthika brahmachari can never become a
natural guardian. If he cannot become a
natural guardian where is the sense in
excluding him here, I do not understand.

SHRI S. N. MAZUMDAR (West Bengal):
Unless he lapses from it.

SHrI B. K. P. SINHA: He is excluded
from natural guardianship in the very nature
of things. I think this aspect of the question
was not considered either by the framers of
the Bill or by the Select Committee.

Sir, now I come to clause 7, powers of
natural guardian. Restrictions have been put
on the powers of guardians so far as
immovable property is concerned but not in
respect of movable property. Not much of
immovable property is left now after our
land legislations and even that immovable
property will be vanishing gradually in view
of our social and economic legislation and |
do not think there will be much of
immovable property left after some time.
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SHrRI BHUPESH GUPTA: Where will
it go?

SHRI B. K. P. SINHA: It will go very soon,
before you go. Most of the property even now
is movable property. While restrictions are put
on the powers of guardians in the matter of
immovable property, no restriction has been
put in the matter of movable property. That
appears to me to be a serious lacuna in this
measure. I am gratified to find that my hon.
colleague Mr. Dasappa has put in an
amendment to that effect and if that
amendment would be accepted movable
property also would be subject to the same
restrictions. Now a minor may own five acres
of land worth Rs. 5,000 or Rs. 10,000. If the
guardian wants to transfer it, he is to seek the
permission of the court, but the minor may
own movables worth lakhs and lakhs and
crores and crores of rupees. There 5* nothing
in this measure which prohibits or inhibits the
guardian from dealing with the minor's
movable property in whatever way he likes. 1
therefore feel that the restrictions on both
movable and immovable property should be
brought on a par with each other so far as the
powers of natural guardian are concerned.
That is but meet and proper.

In sub-clause (2) again the natura (/ guardian
cannot mortgage or charge any part of the
immovable property of the minor without the
previous permission of the court and the hon.
Minister has sought to support this provision
regarding previous permission of the court on
the ground that if the permission of the court is
there, the infant's property would bring in a
sizable amount, a good amount as its price. But
the permission of the court involves sometimes
a lengthy laborious and expensive procedure
The danger to the property of the minor may be
imminent, may be very grave may be just in
view. In the circumstances to compel a natural
guardian to go to the court may mean in very
many cases the complete liquidation of the
property of the minor So this provision
instead of
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[Shri B. K. P. Sinha.] acting to the benefit
of the minor will act to his detriment. I
therefore feel that the words "without the pre-
vious permission of the Court" should be
deleted. If the guardian deals imprudently
with the property of the minor, the minor can
according to the law in existence today bring
a suit within three or six years—I am not sure
what the time limit is—after he attains
majority and get the whole thing declared null
and void. These transactions are voidable.
And I do not see how the father or the mother
can be less solicitous of the interest of a minor
than a court. The court after all is not in the
same position as the father and the mother.
The court does not know the affairs of the
minor as intimately as they do. The court
cannot possibly have the same love for the
minor as they have or are expected to have. In
the circumstances this restriction appears to
be quite unreasonable.

Hindu Minority and

Then, Sir, I support the demand of Mr.
Dasappa that the sub-clause regarding lease
which has been deleted should be re-
introduced. In my State there is a big
zamindari -ontaining very valuable mineral
wealth.

MR. DEPUTY CHAIRMAN: Just low you
said that there should not 3e the restriction
incorporated in subclause (2) in the case of a
natural guardian. Now you want 'lease' to fee
introduced.

SHRI B. K. P. SINHA: No, I meant legal
necessity.

MR. DEPUTY CHAIRMAN: Just now you
argued that this restriction should not be
introduced because it is so difficult to obtain
the permission of the court and all that and the
natural guardian must be allowed by law to do
all that and that the minor can file a petition if
he thought that the natural guardian did not
act prudently in respect of his property. Now
you want 'lease' to be introduced which has a
restriction attached to it.

[ RAJYA SABHA ]
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SHrRI H. C. DASAPPA: He means
if the «clause relating to lease is

omitted as it iS..................

MR. DEPUTY CHAIRMAN: It is true but
just now he argued that there should be no
restriction even for other classes of porperty.

SHRI P. S. RAJAGOPAL NAIDU: There is
nothing here. If it is to be retained then this
provision can find a place there. That is what
he means probably.

SHrRI B. K. P.
was that the

SINHA: My point
restrictions are already
there. 1 was against only one restric
tion, the restriction that he should
seek the permission of the court. In
the law as it stands today there is a
restriction on the powers of the guard
ian; the powers of the guardian are
not unrestricted. The restrictions
were laid down about 60 or 80 years
back in that famous case Hanoomar.
Persaud vs. Mussamat Babooee. that
is, the guardian can alienate the pro
perty of the minor only in case of
legal necessity or for the benefit of
the estate of the minor so that this
restriction .............

MR. DEPUTY CHAIRMAN: That will
come only afterwards when the alienation is
questioned by the minor or somebody else.
But here according to this Bill he must obtain
the permission of the court beforehand. This
is also the provision in the Guardians and
Wards Act. Just now ycu said that restriction
should not be there.

SHRI B. K. P. SINHA: I cannot see how
these two things are contradictory. The
restrictions are already there, not natural
restrictions but restrictions as imposed by
Hindu law and as interpreted by the courts are
already there. This Bill seeks to put. one more
restriction. Rather it washes off all those
restrictions but this one restriction. My only
point is, let the restrictions as they stand today
in® law remain there. Do not put in this
further restriction, this provision
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for securing the permission of the court.

That is my only point.

MR. DEPUTY CHAIRMAN: It is already
there in the Guardians and Wards A"t.

SHRI B. K. P. SINHA: It is already there,
but it is not in the Hindu law; it is not part of
the Hindu law.

MR. DEPUTY CHAIRMAN: But we are
now enacting the Hindu Minority and
Guardianship law.

SHRI B. K. P. SINHA: It may be In the
Guardians and Wards Act but it was never in
the Hindu law and the Hindu law knew of no
such restrictions; the Hindu law in original or
as interpreted by the courts imposed some
restrictions but those restrictions were of a
limited character and people did not have to
seek the permission or sanction of the court.
This is my point. Let the restrictions as
imposed in the judicial decisions and as
incorporated in the old texts be here.

But do not put one more restric

tion in the shape of permission of the
court, and permission of the court
creates one more complication. If
there is this restriction in the shape of
permission of the court, when the
guardian sells it on his oWn ........ccccceeeee

MR. DEPUTY CHAIRMAN: But now you
argued that the clause regarding leases should
remain.

SHRI B. K. P. SINHA: Exactly; the lease is
subject to only those conditions.

MR. DEPUTY CHAIRMAN: You have not
perhaps understood. All right, you proceed.

SHrI B. K. P. SINHA: I do not
mean that in the case of leases.................
THF MINISTER FOR LAW AND

MINORITY AFFAIRS (SHRIC. C. BISWAS) :
It is not necessary that every one should be
consistent in what he says!
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SHRI B. K. P. SINHA: I am thoroughly
consistent but perhaps I have not been able to
make myself clear. It is never my contention
that in the matter of leases they should obtain
the permission of the court.

Mr. DEPUTY CHAIRMAN: That
is what you said just now. But you
wanted the clause regarding lease to
be reintroduced here and that is Mr.
Dasappa's  amendment as  he  has
tabled it. But earlier you argued..................

SHRI B. K. P. SINHA: Sir, it is very clear.
Clause 7 (2) (b) says: "lease any part of such
property for a term exceeding five years or for
a term extending more than one year beyond
the date on which the minor will attain
majority."

MRr. DEPUTY CHAIRMAN:
Hindu Law. It is Guardianship Bill.

It is not

SHRI B. K. P. SINHA: This is the Bill as
introduced.

MRr. DEPUTY CHAIRMAN:
introduced earlier.

Yes;

SHRI B. K. P. SINHA: My whole point was
that there should be no necessity for the
guardian to seek the permission of the court.

MR. DEPUTY CHAIRMAN: All the while
you have been arguing that under Hindu
Law—it is not a statutory law—there are
certain restrictions, that is, the question of
necessity, benefit and all that. According to
Hindu Law it can be questioned only in a
subsequent suit. But here in the Bill as
introduced earlier there was a provision
restricting leases also for which a permission
from the Court had to be taken. Now, that
provision is omitted. Just now you argued that
this clause regarding alienation should go.
There should be no restriction and the
restrictions as held by the decisions of Courts
under the Hindu Law would be sufficient. But
now you are arguing again that that
clause should be
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I Shri B. K. P. Sinha.] reintroduced. That
is where the inconsistency lies.

Suri B. K. P. SINHA: That is clear now.
The original clause was not before me.

MR. DEPUTY CHAIRMAN: I believe you
have understood me now.

Suri B. K. P. SINHA: I have now
understood you. There is very little difference
between you and me. I never said that there
should be any restriction about lease only.

MR. DEPUTY CHAIRMAN: That means
you do not support Mr. Dasappa. The
operative clause regarding lease has been
dropped in the Joint Committee. You said that
you support Mr. Dasappa and Mr. Dasappa
has tabled an amendment that it should be
reintroduced as it was originally in the Bill as
introduced.

SHRI B. K. P. SINHA: To that extent I was
wrong. And I committed this mistake because
his amendment and the provisions of the
earlier Bill were not before me. I simply
suggest that both in the case of mortgage,
charge, transfer or exchange and in the case of
lease the guardian should have the same
powers as are there today subject to the same
restrictions as are already there. There should
not be any further restriction. A transaction
may be an extremely bad one or may be
extremely unsatisfactory from the point of
view of the minor. It may not be to his
benefit; it may be even to his disadvantage
but if the Court once sanctions it—and there
have been so many judicial decisions—it will
be assumed that the transaction was a bona
fide transaction in the interests of the minor
and it is not open to the minor after the
Court's sanction to challenge that transaction
successfully unless he proves fraud or some
such thing. I feel that these words must be
removed in the Werests of greater precision
also.

[ RAJYA SABHA ]
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The hon. Minister urged in his interruptions
yesterday that leases also were covered by
sub-clause (2). He said that the word
'otherwise' was enough to include leases. It
may or may not be enough because, while
interpreting, the rule of ejusdem generis
comes in and difficulties are likely to arise. It
may mean lease 3r it may not mean lease. We
are codifying this law and one of the aimg of
codification is to bring precision in
legislation, to bring greater definiteness.

AN Hon. MEMBER: It may be to your
detriment.

SHRI B. K. P. SINHA: It may be to our
detriment but we must have greater precision
and certainty.

Surt C. C. BISWAS: Where
uncertainty here?

is the

SHrl B. K. P. SINHA: The
uncertainty is that the word 'otherwise' may
include lease or may not include lease. That is
the uncertainty I referred to. What is the harm
if you specifically put a clause regarding
lease? I do not myself see any harm. After all,
codification aims aT precision. It aims at
definiteness; it aims at certainty. We cannot
foresee all contingencies that may arise. We
cannot bind all the loose ends. But the fact is
if there is anything which we can foresee,
there is no reason why we should not provide
for it. We cannot altogether eliminate the
possibility of judge-made law. The lawyers
always will be there so long as law is there in
spite of all that we say in the House. The
lawyers' interpretations will be there and the
judge-made law will be there. One of the
aims, as I have already said, of codification is
to achieve certainty. I am reminded in this
connection of a dictum of one of the greatest
jurists, Austen. He says that it is impossible to
prevent the growth of judicial law but it may
be kept within narrow limits. I therefore urge
that with a view to keeping it within narrow
limits, we must introduce the provi-
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sion regarding lease with the modification
that I have suggested, that is, the permission
of the court need not be there.

MR. DEPUTY CHAIRMAN: If you do not
want the permission of the court to be there,
why do you want to have it there v

SHrr P. S. RAJAGOPAL NAIDU:
May 1 say one word? Of course, my

hon. friend is not consistent in his
arguments.  Probably by the inter
ruptions he has got confused. The
argument that he was advancing was
that no permission of the court was
necessary in the case of natural guar

dians for the disposition of property
by way of mortgage or anything if it
was for the necessity or benefit of the

minor but in the event of that pro
position not being accepted by this
House, then the next alternative
would be.........

MR. DEPUTY CHAIRMAN: No. no.

Suri H. V. PATASKAR: That is an
interpretation of his speech.

SHRI B. K. P. SINHA: I never meant that.

MR. DEPUTY CHAIRMAN: He is quite
clear about the stand he has taken.

Suri B. K. P. SINHA: Yes, I am quite
clear. My friend's interruption reminds me of
a very famous line in Macbeth. Lady
Macbeth began to protest against the murder.
Then somebody said, "Lady, thou doth
protest too much". I would say to my friend,
"You understand too much".

SHRI SARDAR SINGH OF KHETRI
(Rajasthan): May I suggest, with all respect,
that the hon. Member might read Macbeth
again? | should be very interested to see that
passage in Macbeth.

SHrRI B. K. P. SINHA: I am sorry
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MR. DEPUTY CHAIRMAN: You have
already taken enough time.

SHrl B. K. P. SINHA: Then, Sir, I
come to clause 7(6), the last two lines,
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wherein the words "the greater por
tion of " have been used. That,

in my opinion, introduces  some
uncertainty. After all, what is meant
by ‘greater portion"? Does it mean
extent, does it mean value? This is
not very clear. In criminal matters
also, the provision of the law is
that.........

MRr. DEPUTY CHAIRMAN: You know
as a lawyer what it means.

Surl BHUPESH GUPTA: Then, he would
not have been a lawyer!

SHri B. K. P. SINHA: "......... the
greater portion", in my opinion, is rather a
vague term. It may mean greater in value,

greater in extent also. So, the  better
course would be to
provide: ".............. within the local limits

of whose jurisdiction any portion of the
property is situate" great or small. Let it be
left to the guardian to choose, or whoever
starts these proceedings in any court—
whether the "greater portion" of the property
is situate there or is not situate there.

Then, as regards clause 12, I think that the
provision is quite proper. That is the law as it
stands today, in respect of coparcenary
property the ordinary courts cannot appoint a
guardian for the minor's undivided interest in
joint family property, but the power vests in
the High Court. That is as it should be. The
power should vest in the High Courts and not
in courts of inferior jurisdiction, because it is
an extraordinary exercise of power. In the
circumstances, superior courts, courts in
which people have full faith and confidence
should exercise this power. This extraordinary
power, in my opinion, should not be vested in
inferior courts.

Coming to clause 13 now, little remains to
be said except the point raised by Mr. Bisht
and Mr, Gupta. They have pointed to clause
4(b), i.e.,
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[Shri B. K. P. Sinha.]

any other law in force which is inconsistent
with this should be abrogated—the Guardians
and Wards Act to that exent should be
abrogated and, therefore, some specific provi-
sion should be made about those natural
guardians. Now, whether clause 4(b) is there
or not, if this law is in conflict with the
Guardians and Wards Act, the Guardians and
Wards Act to that extent will be abrogated.
Because it is an accepted rule of construction
of Statutes that where there are two laws on a
subject, the latter one prevails; the earlier one
to the extent inconsistent is abrogated and is
void. Even in the same Statute if there are two
provisions, one earlier and the other later and
the later one is inconsistent with the earlier
one, then the later supersedes the earlier one
to the extent of inconsistency. So, the deletion
of sub-clause (b) of clause 4, in my opinion,
would not matter much. And I do not think
that fear is justified, because I agree with the
interpretation put by my hon. friend, Mr.
Dasappa on clause 13. Clause 13 really
consists of two parts. One part

begins with "In ........... " and ends with
"....consideration".  The other part
begins with the words "no person ................
and ends at the end of the sentence. The word
"and" is there simply in a disjunctive capacity.
Now, there are two conceptions, two ideas,
two principles of regulation put in one clause.
It would have been better if they were split up
and put into two clauses; but even as they are
they serve the purpose. The word "and" is
used in two senses in legislation. It is either
disjunctive or conjunctive.  Disjunctive
separates and conjunctive unites or takes
together. My own opinion is that on the basis
of accepted rules of construction, the word
"and" used here is used disjunctively. It really
splits up the clause into two parts, and it is the
latter part that matters. In view of this latter
part, the courts would be entitled—if the
father is erring, if he is profligate, if he
is
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I wasteful—to intervene and supersede '
him and appoint a new guardian  for the

minor. I, therefore, feel that their fears are
not justified.
With these words, I  support this measure.

PanpiT S.S.N. TANKHA: Mr. Deputy
Chairman, this Bill has been acclaimed by
all hon. Membersin this House as
being non-controversial and has been
welcomed by them. I, too, to a
great extent agree with those remarks,
but all the same I would like the House to
consider and weigh all the aspects of the Bill
before it decides upon as to what should or
should not be done in this matter. I am of
the opinion that change in social legislation
should not be made unless it is found abso-
lutely necessary in the interest of the society
and that no change which is done for the
sake of change itselfshould be resorted
to. In bringing about changes in our social
structure, let us not forget that our
Hindu society has some distinctive features of
its own—which are distinct and quite apart
from those of the other societies—and
that it is these very distinctive features
in our society which have preserved
the Hindu society for generations together
and it has enabled the family and the
Hindu society to survive so long. I would
venture to say Sir, that we will be doing a
great injustice to ourselves, as also to our
forefathers, if we were to say that all the
things which have come down to us from our
forefathers in the matter of our social
structure are bad and that they need a radical
change. I will, therefore, examine this
measure with great care and see which of the
changes proposed are necessary in  the
interests of the society. To my mind,
Sir, the most important changes, and
which are most welcome from my point of
view, are these. The first change that has
been made by this Bill is the provision which
confers the right of custody on the
mother up to a certain age, even in preference
to that of the father. And this is provided
in clause 5  of the Bill.  This
change is no
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doubt very important and far-reaching not
only from the point of. view of the child, but
also from the point of view of the womenfolk
and their rights which they have enjoyed in
the Hindu society. On this subject Sir, I am
quite clear in my mind that the custody and
upbringing of the child is the best concern of
the mother up to quite a considerable length
of time, both for the benefit of the child, as
also in the interest of the society itself.

Personally Sir, speaking for myself, I would
divide this question of custody into two
distinct parts, namely, firstly, the custody of
the boy, and secondly, the custody of the girl. I
make a distinction between these two, even
though I, know Sir, that the hon. lady Members
in this House are generally of the opinion that
the custody of the child, whether he is a male
or a female, should continue to remain with the
mother, until the child attains a sufficiently
advanced age, but since the question of the
education of the boys comes in at an earlier
age than it does in the case of girls, it is
necessary that the boy's custody should be
fixed at a comparatively earlier age so that the
father can take charge of him for his education.
It is true that education has considerably
advanced among girls also in Hindu society
and it is to the great credit of our society, but,
Sir, although the education of the girls begins
almost at the same age as that of the boys, yet
it is seldom that the girls are removed from
their home town for their education. In some of
the families, you know Sir, that the boys are
sent to schools even to places outside their
hometowns, but it is seldom that the girls are
sent for schooling outside their homes.
Therefore 1 would submit that the age of the
boy should be fixed at 7 years or at 8 years,
whereupon his guardianship should vest in the
father, but in the case of the girl, I am
definitely of the opinion that the custody of the
girl should continue to remain with the mother
up to a much later age, it would certainly be
good, if it could be continued until the age

13 RSD—6.
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of the minor's marriage, but if that is not
possible, then in any case, the age for the
custody of the minor girl by the father should
be fixed at 12 years, and not less than that.
Frora these two points of view in my mind, I
have tabled certain amendments which will
come up later.

Then, Sir, the next important change which
has been brought about by this Bill is the right
of the mother to the guardianship of her
children in the absence of the father. And that
is contained in clause 8(2). As you are well
aware, up till now the position was that even
after the death of the father the custody of the
child or the minor did not vest in the mother.
And therefore I say that it is a step in the right
direction, namely giving the custody of the
child to the mother after the father.

Then, Sir, there is a provision in this Bill
which has given to the mother the right to
make a will, appointing a guardian for the
minor in her absence. This too, Sir, is a very
wholesome provision. But this right has been
conferred upon her only where the husband
has not already left a will, appointing a
guardian. This clause 8 further provides that
the father will not have the right, so long as
the mother lives, to confer guardianship of the
child on any other person during her life time.

But, Sir, there is one little matter
in clause 8(2) which strikes me, and
upon which I would request the hon
Law Minister to throw some lighty
And that is this.  Sub-clause (1) olir
clause 8 reads as follows: "

"A Hindu father entitled to act ai the natural
guardian of his minor legitimate children
may, by will, appoint a guardian for any of
them in respect of the minor's person oi in
respect of the minor's property (other than
the undivided interest referred to in section
12) or in respect of both."

Then, Sir, sub-clause
follows:

(2) reads as

made under
have no effect

"An appointment
sub-section (1) shall
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[Pandit S. S. N. Tankha.] if the father
predeceases the mother, but shall revive if
the mother dies without appointing, by
will, any person as guardian."

Now in this matter what I wish to know from
the hon. Law Minister is this. What will
happen in a case where the father makes a
will and appoints certain person as the
guardian of the minor but since the mother is
alive, during the mother's life time, that will
will not take effect, and, after the father's
death, when the mother becomes the guardian,
she on her part gets the right to make an
appointment by will. Now, Sir, after the death
of the mother, whose will is to prevail? That
is my question.

Suri H. C. DASAPPA: Mother's.

PANDIT S. S. N. TANKHA: Is it the father's
will, or is it the mother's will that will prevail?

SHRI H. C. DASAPPA: The mother's will.

PANDIT S. S. N. TANKHA: But Sir, I say
that there is some uncertainty.

MR. DEPUTY CHAIRMAN: Where is the
uncertainty? Please read the words "but shall
revive if the mother dies without appointing,
by will, any person as guardian." It is quite
specific.

PANDIT S. S. N. TANKHA: I am taking the
case where the mother also leaves a will.

MRr. DEPUTY CHAIRMAN: Yes, that is
what it means. If she appoints, her will will
prevail.

(Interruption.)

PANDIT S. S. N. TANKHA: I am taking the
case where the husband has also made a
provision by will. Take a case Sir, where the
wife comes in as the guardian after the
husband's death. She makes a will appointing
another person as the guardian of the minor.
Now, who is to take charge of the minor—the
guardian appointed by the father or the
guardian appointed by the mother!
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MR. DEPUTY CHAIRMAN: The guardian
appointed by the mother's will. It is quite
clear.

SHRI H. V. PATASKAR: Let us read sub-
clause (2). Itsays:

"An appointment made under subsection
»."
i.e. the appointment of a testamentary
guardian made by the father—

"shall have no effect if the father
predeceases the mother................... "

That is the normal law when the mother is
alive. When the mother is alive, the father's
appointment will have no effect, but when he
dies it will revive?

"but shall revive if the mother dies
without appointing, by will, any person as
guardian."

That is the scheme.

MR. DEPUTY CHAIRMAN: Where is the
doubt in this?

PanpIT S. S. N. TANKHA: The provision
then is that it will revive only on the condition
that the mother has not left any will.

MR. DEPUTY CHAIRMAN: If the mother
makes a will, then the guardian appointed by
the mother will be the guardian.

PanDIT S. S. N. TANKHA: If that is so
then, this is a wholesome provision. The most
important change which has been made by the
Bill is the right of the mother to appoint a
guardian by her will if the father has not
appointed one. At the same time, while there
are these good features of the Bill, there are
certain others with which I do not agree. The
first of these changes is the denial of the right
of the natural guardian to dispose of the
property of the minor without the permission
of the court. In this connection I have yet to
know of a single case in which the natural
guardians of minors have acted against the
interests of their minor children or for the
benefit of their own persons. I have known of
no such cases, and even if there are some such
cases, they are
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very few. In most of the cases in everyday life
we see that the natural guardians have done their
best not only for the upbringing of the minors
but also for the efficient working and
management of their property. That being the
case, | do not see any reason why undue
restrictions should be placed on the powers of
the natural guardian. Not only are these restric-
tions against the best interests of the society but
they will also act adversely on the mental
outlook of the guardians. Moreover, to my
mind, such restrictions will also act adversely
agairst the interests of the minors, because it
will prevent speedy remedy being provided to
the minors for their maintenance and education
at the time of need, because going to a court of
law by the natural guardian would mean
considerable delay in getting the property sold
or mortgaged, and by the time these guardians
go to a court of law and obtain an order in their
favour, there is danger that the value of the
property may depreciate or it may not find a
ready buyer. I am aware of the fact there is
another view in that matter also, namely, that
the order of the Court having been obtained, the
interests of the buyers will be protected and, as
such, they will be in a better position to buy that
property. But Sir, I submit that because of the
delay which is bound to occur on account of the
parties being forced to go to a court of law, the
immediate needs of the minor may not be
fulfilled. In this regard I am of the view that the
present position of law under the Hindu Law is
sufficiently protective of the interests of the
minors regarding the disposal of their property,
and to my mind there was no necessity for
effecting any change in it. You will see that the
position of the Hindu Law as it exists today is
that the natural guardian of a Hindu minor has
power to manage the estate, but can mortgage or
sell any part thereof only in case of necessity or
for the benefit of the minor. It is only under
these conditions that a guardian can dispose of
the minor's property and if these conditions do
not exist, then any transfers made by
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J the natural guardian will not hold ] good on
the minor attaining majority. Therefore Sir, I
do not see any reason why these restrictions
should have been provided for. Moreover, 1
do not also realise whether there has been
any cry for such a change in our Hindu
society. I have not heard of any natural
guardian of a Hindu minor ever doing any
great harm to the property of his minor, and
so why should the hands of the natural j
guardian be tied down? In this con-j nection
you may also be pleased to ' realise that in
the well-known case of Hunooman Persau JL
vS. Mussamat Babooee—the powers of the
manager of a Hindu family have been clearly
defined and set down, and it is upon that
interpretation that the courts have since
administered the law.

MR. DEPUTY CHAIRMAN: Will you take
more time?

PANDIT S.S.N. TANKHA: Yes, Sir.

MR. DEPUTY CHAIRMAN: You will
resume on Monday.

PAPER LAID ON THE TABLE

REPORT OF JOINT COMMITTEE OF THE
OUSES ON THE CONSTITUTION (FOURTH
AMENDMENT) BILL, 1954,

THE MINISTER FOR HOME AFFAIRS
(SHRI GOVIND BALLABH PANT): Sir, I lay on
the Table a copy of the Report of the Joint
Committee of the Houses on the Bill
further to amend the Constitution of India.

MR. DEPUTY CHAIRMAN: The House
stands adjourned till 11 A.M. on Monday,
the 4th April 1955.

The House then adjourned at
one minute past five of the clock
till eleven of the clock on
Monday, the 4th April 1955.



