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ANNOUNCEMENT RE. TIME-TABLE 

FOR   BUSINESS. 

MR. DEPUTY CHAIRMAN: Before I call 
upon Mr. Madhava Menon to speak. I would 
like to make an announcement regarding the 
time-table for. the remaining part of the 
current session. I have to inform the House 
that the Business Advisory Committee has 
settled the following time-table for 
Government legislative and other business for 
the remaining part of the current session of 
the Rajya Sabha: 

Time proposed 
in the Rajya 
Sabha. 

1. The Hindu    Marriage and 
Divorce    Bill  (excluding 
the time taken today)       11 hours. 

2. Preventive     D e t e n t i o n  
(Amendment) Bill 10 hours. 

3. Tea       (Second      Amend- 
ment) Bill 1 hour. 

4. Indian       Tariff        (Third 
Amendment) Bill 1 hour. 

5. Prevention of Disqualifi- 
cation (Amendment) Bill     1 hour. 

6. Resolution    re:     Railway 
Convention    Committee's 
Report 4 hours. 

7. Appropriation Bill    (Gene- 
ral) 2 hours. 

8. Appropriation        Bill 
(Andhra) 1 hour. 

9. University Grants Commis- 
sion Bill    (Reference   to 
Joint Committee) 3 hours. 

10. U.P.S.C.    Report  (Debate 
on Private Member's mo 
tion) 3 hours. 

11. Debate    on   Progress   of 
Planning 5 hours. 

In order to be able to fulfil this programme 
the House will also sit on Saturday, the 11th 
and Saturday the 18th December 1954. and 
also between 

 

5 and 6 in the evening.   Ts it the   desire of 
the House to sit between 5 and 
6 today? 

SEVERAL HON. MEMBERS: No, no. 

SHRI H. C. MATHUR: May I know, Sir, if 
the Business Advisory Committee had been 
coerced into fixing these timings because the 
period of the session at which the Committee 
met was too late in the day for it to advise 
Government and the Chair in this matter, 
instead of meeting on the first day when the 
session began? 

MR. DEPUTY CHAIRMAN: I was present 
at the meeting of the Business Advisory 
Committee and if you can take my word, I 
think it was an agreed programme that the 
Business Advisory Committee arrived at. 

SHRI H.  C.  MATHUR:   No,  Sir ..............  

MR. DEPUTY CHAIRMAN:  No, no. 

THE      HINDU      MARRIAGE      AND 
DIVORCE BILL,  1952—continued. 

MR. DEPUTY CHAIRMAN: Yes, Mr. 
Madhava Menon. 

SHRI K. MADHAVA MENON (Madras) : 
Sir, I will not be able to finish if I start now. 

MR. DEPUTY CHAIRMAN: You may 
begin now and continue after the lunch break. 

SHRI K. MADHAVA MENON: But I will 
not be able to attend after the lunch interval. 
So I would give my chance to some other 
Member. 

MR. DEPUTY CHAIRMAN: Has Mr. 
Kishen Chand given notice of an amendment? 

SHRI KISHEN CHAND (Hyderabad) : 
YeSj Sir, but I will not speak for more than 
fifteen minutes. 

MR. DEPUTY CHAIRMAN: I do not want 
to shut out anybody.    I will first 
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those who have   not sent in    amendments    
and then  call chose who have sent in 
amendments. 

SHRI SUMAT PRASAD (Uttar Pradesh) : 
Sir, this Bill has led to a great deal of 
controversy. Opinions in progressive sections 
have welcomed it as a Bill which will go a 
long way in bringing about equality between 
man and woman, while orthodox sections of 
the Hindu community think that it is an inroad 
upon the sacramental rights of Hindus. The 
high ideals of marriage which were laid before 
us by our rishis remain as ideals and very few 
persons live up to those ideals. For instance, it 
has been ordained that a man and a woman 
have no right even in their married life to 
sexual intercourse unless they do so with a 
desire to beget children and if they violate this, 
then it is considered by our shas-tras that they 
commit the sin of adultery. But how many 
people live up to this ideal? So we have to 
make adjustments and this measure of divorce 
has become necessary on account of the 
channed circumstances of society in which we 
are living. 1 P.M. 

The high ideal of pativratya is to be adored 
but if a woman cannot live up to that ideal and 
if her husband is disabled or becomes 
seriously ill or if there is some other justifiable 
cause, then certainly she should not be forced 
by society to live up to the high ideal of 
pativratya for, in that case, apparently she will 
be living all right but she may have to lead a 
life of infamy and shame. Therefore. I submit 
that on account of realistic considerations 
divorce has to be allowed under certain 
restricted circumstances. This Bill, I say, has 
taken care to see that divorce is not granted 
merely for the asking. This right is given only 
under certain circumstances. Strictly speaking, 
this right, if given, will not much improve the 
position of women. 

MR. DEPUTY CHAIRMAN: You may 
continue in the afternoon, Mr. J3um«t Prasad. 

Mr. Karmarkar, could you sit from 5 to 6 
P.M. today? 

SHRI D. P. KARMARKAR: I have no 
objection. Sir. 

MR. DEPUTY CHAIRMAN: I think if we 
sit one hour extra each day, it will give three 
hours more and we can accommodate more 
Members. 

SHRI D. P. KARMARKAR: I very humbly 
agree. Sir. 

MR. DEPUTY CHAIRMAN: We sit from 5 
to 6, i.e., up to 6 P.M. so as to give opportunity 
to as many Members as possible. 

SHRI D. P. KARMARKAR: In fact I 
thought myself that we could cut out two 
hours from another Bill and add them on to 
this so as to provide opportunity to as many 
Members as possible. 

MR. DEPUTY CHAIRMAN: The House 
stands adjourned till 2-30 P.M. 

The House then adjourned for 
lunch at five minutes past one of the 
clock. 

The House re-assembled after lunch at half 
past two of the clock, MR. DEPUTY CHAIRMAN 
in the Chair. 

SHRI SUMAT PRASAD: Sir. me Hindu 
Widows' Re-Marriage Act was passed about a 
century ago, but the measure has not become 
popular and very few widows take advantage 
of that. Even those who want to marry are 
under a certain disability and they find it very 
difficult to get a suitable husband for them. I 
think the case of a divorced woman will not be 
better and it will be difficult for her to secure a 
suitable husband; she will be under a 
disability. This measure has got to be passed 
for in hard cases it will give some relief. Under 
certain circumstances divorce becomes 
inevitable as it will stop a greater evil and will 
save certain sisters from unnecessary hardship. 
This is after all an adjustment and I believe 
very few persons will take advantaep of this 
mpasurp 



1305     Hindu Marriage and      [ 9 DEC. 1954 ]        Divorce Bill, 1952 1306 
So far as clauses of the Bill are concerned, I 

want to make certain observations. Now, for 
instance, in U.P. and other parts of the country 
where Mitakshara prevails, sapinda means 
seven degrees in the line of ascent from the 
father and five degrees from the mother. In 
this Bill I see that five degrees are provided in 
the case of father and three dpgrees in the case 
of mother. I would suggest that the existing 
practice may be maintained, that is, seven 
degrees in the line of father and five degrees 
in the line of mother. The people of Bombay 
will not suffer from any difficulty as it has 
been provided in the Bill that if there is a cus-
tom to the contrary, the custom shall prevail. 

Similarly, I find that in the case of 
prohibited degrees, marriage can take place, 
according to the scheme of the Bill, between 
the children of first cousins. This will not 
meet with approval in U.P. as there is no 
custom like that. 

Then, clause 11 of the Bill declares 
marriages mentioned therein which are 
governed by sub-clause (1) (a) to be null and 
void. In sub-clause 11(1) it has also been 
provided that if such marriages are permissible 
by custom or law, then this clause will not 
affect them. Under these circumstances the 
two provisions nullify each other. It would be 
much better if the provision  of clause 11(1) 
(a) be not given retrospective effect. Then 
there will be another difficulty. If a marriage is 
declared null and void and one of the partners 
dies, then the other will not be able to inherit 
because it is placed under the category of 
'void', and not of 'voidable.' If it is considered 
necessary then in case there are more wives 
than one it be made possible for any one of 
them to get the marriage dissolved. It is much 
better that clause 11(1) be placed in clause 13 
providing for divorce and on this ground also 
one of the wives may apply for divorce. 

Then, similarly there is another clause, 
clause 12, and I am referring 

to clausest(l) (a) and 12(1) (b). Now 
particularly referring to clause 12 (1) (a) it 
will be difficult after the lapse of a term say of 
15 years, to prove that at the time of marriage 
the husband was impotent. On this ground I 
would submit, Sir, it would be much better 
that this provision be deleted from here in the 
Bill and it may be allowed to remain only as a 
ground for divorce and provision be made in 
clause 13 to this effect. 

Then, I come to clause 14. In clause 14 it 
has been laid down that for three years 
marriage generally cannot be divorced. 
Supposing the husband changes religion, then 
it will be impossible for the wife to pull on 
with him even for a single day. Under these 
circumstances, it is no use prolonging this 
agony and the wife should be allowed to 
institute a suit for dissolution immediately. 

This clause 25 has perhaps been taken from 
the Bombay Divorce Act. I find that it reads: 
"Any court exercising jurisdiction under this 
Act may, 
at the time of passing any decree...................." 
—that is, it covers both cases, the case of 
divorce and the case of judicial separation—
but the next few lines make it clear that it will 
not cover the case  of judicial  separation.   I    
read: 
" .....order that the respondent    shall, 
while the applicant remains unmar 
ried...... "—so this implies it will cover 
cases of divorce only; it will not cover cases 
of judicial separation. Now I refer to the 
provision in the Indian Divorce Act. In that 
Act there is a clear provision for alimony in 
case of divorce as well as of judicial separa-
tion. I think it should be re-drafted and a 
similar provision made in this Bill also. 

Then, I want to say something about 
restitution of conjugal rights. Many other 
Members have spoken about that. I think this 
clause is more or less redundant. Even under 
the existing law it is impossible to force any 
man or woman to have restitution of conjugal 
rights. Attachment of property only takes 
place. So it is much better if this clause is 
deleted if the 



1307   Hindu Marriage and      [ RAJYA SABHA ]      Divorce Bill, 1952      1308 
[Shri Sumat Prasad.] husband or the 

wife, as the   case   be,   I deserts each other 
for a period of two  | years,   then  it   will   
be   a   very   good  ' ground    for   judicial    
separation and   ! then later on it can be 
made a ground   { for divorce.   The 
principle involved in  j the Bill is that in 
case of hardship a husband or a wife may 
be  provided with a remedy.   After all the 
remedy of divorce is not a very desirable 
one. It  disrupts  harmony.   However,  it  is 
a measure by way of adjustment.   So, Sir, 
care should be taken to make it not very 
easy and to let the restrictions which have 
been provided in this Bill remain as they 
are.   Only under certain circumstances    it    
should    be made expeditious, e.g., in the 
case of conversions. 

If retrospective effect is not given to 
the provisions of the Bill, particularly 
regarding divorce, then it will meet to 
some extent the criticism of the orthodox 
Hindu section of the society. 

So far as monogamy is concerned, 
everybody has approved of that. I do not 
find even a single woman who has 
opposed this or has provided any con-
tingency where a departure should be 
made from that. It will make home life 
for women more happy and it will stop to 
a great extent the question of desertion. 

I agree with Mrs. Munshi that it is 
much better if a provision is made that 
before marriage it may be necessary to 
have medical examination, for in that 
case many complications which arise 
later on will be avoided. Sir, I support the 
principle underlying the Bill. 

 

» 
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"That the defendant of a husband has 
another woman as a concubine or if a 
wife is a concubine of another man or 
leads the life of a prostitute." 
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MR. DEPUTY CHAIRMAN: Dr. 
Subbarayan. 

DR. P. SUBBARAYAN: In view of the 
point of order, I raised this morning, I do 
not propose to speak though I did want to 
speak on this very important and 
progressive measure. 
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SHRI TRILOCHAN DUTTA (Jammu and 
Kashmir): Mr. Deputy Chairman, an hon. 
Member of this House today raised the matter 
of the application of this Bill to Jammu and 
Kashmir State. Clause 1, sub-clause (2) of the 
Bill makes an exception in the case of my 
State. The hon. Member, Mrs. Munshi seemed 
to be sure fnhat constitutionally this Bill could 
be applied to the Jammu and Kashmir State 
just as she said that it had been considered in 
the case of removal of untouchability. I may 
assure her that none will be happier than 
ourselves if in the present context of 
constitutional relationship, such a solution of 
the matter could be found. In any case, I am 
sure that .my State welcomes this Bill as a 
very desirable piece of legislation and I hope 
that, before long my State will have a measure 
on similar lines passed by its own Assembly. 
Let there be no doubt about that point. We 
have the proud privilege of being citizens of 
India and we are very jealous of that privilege. 
We have acceded to India and our accession to 
India is irrevocable. We have maintained that 
accession, that connection, in spite of all the 
difficulties, in spite of all the destruction, that 
we have been subjected to. We were always a 
part of India, are a part of India and will 
remain a part of India in spite of the war and 
destruction  that  we  were   subjected  to, 

despite all the threats of future war and 
international intrigue of the enemies of peace 
and progress. Our national movement led by 
the great organisation, the National 
Conference, went always in unison with the 
great national and freedom movement of 
India. Our heart beats in unison with yours 
and will continue to do so. 

So, I welcome this Bill and wish to join 
others in congratulating the Government for 
bringing forward this measure. I want to make 
a few general observations also as regards this 
Bill. Just as there are two main features of this 
BilL i.e., monogamy and divorce, there are 
two main counts of objections too. so far as I 
understand. Number one is that this Bill does 
not uniformly apply to all communities of 
India. Secondly, that this Bill would disrupt 
the Hindu society, and that this goes counter 
to the orthodox or the Shastric view of life. 

So far as its application to the other 
communities is concerned, I think that those 
who oppose the Bill mainly mean the 
Muslims. I hold that this measure is very 
beneficient and it should apply to all 
communities alike but I agree with the 
position as it stands now that it should not 
immediately be made applicable to all and I 
maintain that there is nothing unconstitutional 
or communal about it. It is according to the 
objective situation as it obtains today. We 
cannot afford to forget the circumstances and 
the past history. The schisms and the dents 
caused in our society by foreign rule are still 
there. We are very happy that they are being 
healed but let them be healed perfectly. In that 
case all the people, all the communities of 
India will come to have a uniform civil code 
as it has been advocated by certain hon. 
Members of this House. 

The other day, an hon. Member of this 
House—probably, Dr. Shrimati Seeta 
Parmanand—referred to China in this 
connection. China is a country which could 
not be called reactionary, which could not be 
said to have any 
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communal feelings.   Our Prime Min 
ister Panditji has been deeply influenc 
ed by China because they are    doing 
some really good things  

PROP. N. R. MALKANI: He said that he 
was deeply impressed, not influenced. 

SHRI TRILOCHAN DUTTA: He said that 
he had been influenced by China in certain 
things and China had been influenced by him 
in certain matters. But 'impressed' may be a 
more correct word. So, I said, in China so far 
as the national minorities were concerned, 
they were not hasty in imposing social 
legislation on them. Leave aside social 
legislation.   Take    the question . of land 
reforms. Land reform is a measure upon 
which their edifice of the stability of the 
country, the mass . awakening and the mass 
consciousness were, to a very large extent, 
built, but you will be surprised to know—pro-
bably most of you may know it—that land 
reforms had not been applied so far as the 
Muslims and other national minorities were 
concerned. This is what I found when I went 
to China . about two years back. So, I submit 
that there is nothing very bad about it. We 
know that India is marching ahead now—we 
are marching on very healthy lines under the 
leadership of our great Prime Minister, and, 
no doubt, very soon the time will come when 
we will have uniform personal code or such 
Acts which will apply uniformly to all 
communities and all the people. 

Then, so far as the second objection is 
concerned about this Bill being likely to 
disrupt the Hindu society, as going counter to 
the Shastric view of life, I don't agree with 
that contention. Why do we respect our 
prophets, our great men, our great law givers 
and wise men? They are respected even now 
because those great men, those law givers, 
those prophets gave us the solution for the 
social ills then prevailing. They gave solutions 
for very acute problems facing the people 
then. That is why they were able to command    
the    respect    and    veneration 

of the people of those times, and no religion, no 
society, no great man has ever put his foot 
down and said that after him. no changes could 
be made so far as bringing about solution of the 
social problems subsequently is concerned. I 
have all respect for my Muslim friends and I 
hope I am not far wrong in saying that if the 
great Prophet allowed the Muslims to have four 
wives. I am told that historically it was so 
because when he came, Arabs had so many 
social ills and one of them was that a Bedouin 
married even 100 wives. The Prophet did not 
want to scare away the people or to shock their 
consciousness by bringing thent straightaway 
to one wife. So he said 'AH right, you can have 
up to four wives.' Similarly, so far as the Hindu 
society is concerned, it could not be .said that 
changes were not made from time to time. It is 
a different thing that so far as the ignorant 
people were concerned, there was a sort of 
religious halo around about everything. That is 
different. 

Now let us take widow marriage. Time was 
when in the Hindu society widow marriage 
was not considered to be a good thing. I 
distinctly remember having read in one of the 
works of Swami Vivekananda that the reason 
why widow marriage was banned among the 
Hindus was that at one stage in the Hindu 
society, the number of women became far 
larger than the number of men and so the 
Hindu law givers at that time ordained—we 
must remember that Hindu society was full of 
vigour, full of life, and they wanted to 
maintain that vigour and life—that in future 
no widow should re-marry because thereby 
she would evidently be encroaching upon the 
right of one of her sisters. That is how it came 
about. 

The greatness, the vigour of Hindu society 
has consisted in its catholicity, its tolerance, 
its capacity for adjustment to the objective 
situation, and we shall be doing great service 
to the Hindu society if we let that keep on, if 
we make changes in our social structure, in 
our social laws, according to the demands of 
the situation. 
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It looks my time is up but I wanted Sir, to 

refer to a few clauses of the Bill.   Now  I  
shall not  refer  to    the points  already raised 
by other    hon. Members.   I would like to 
give    my opinion so far as this question of 
reconciliation  is    concerned.   An    hon. 
Member had said something about it. I  would  
like  to  invite  the  attention of the House 
through you, Sir, to the absolute   necessity   
of   having better arrangements for    
reconciliation.     In this Bill I find that so far 
as judicial separation is concerned or 
consideration of divorce is concerned, this is 
to go before the district   court.    As you 
know,  Sir, the district courts are   so much 
over-worked, they have so much of other civil 
work before them that they  have neither  the 
time  nor  the patience to approach the 
question with a human and  a patient mind.    
I  do not mean  to say  that they are    not 
human; of course they are human, but they 
are    too    over-worked    to have either the 
time or the patience for this kind of work, to 
understand the differences between the 
parties, between the husband and the wife and 
to    bring about     reconciliation.      
Therefore,    I would submit that for some 
time,    at least for ten years, let us have 
special courts for this purpose—sort of    re-
conciliation courts.   Or if you cannot do it, 
let us statutorily attach    some reconciliators 
to such civil courts. And these should, if 
possible, be necessarily women because it is 
the woman who, with her sympathetic heart 
and human understanding, can do it   best.   
After all, this Bill is being framed in order to 
free the Hindu woman of certain 
disabilities—certain   social   disabilities she 
is suffering   under.   Therefore,   I would  
submit that,  in  the  event of acute 
differences cropping up between the husband 
and the wife and institution of a case by either 
for judicial separation or divorce, there 
should be special  courts,   if     possible,   
presided over by women magistrates, or if 
that is not possible,    special  courts    with 
women reconciliators so that they could bring 
about reconciliation.     I remember having 
witnessed a case in a People's Court in China 
and the case that 
was then before the court   was   very 

pertinent to the issue now before us. A woman 
had brought a suit against her husband saying 
"I have separated from him and I won't permit 
him to reside with me. He, being a worker in a 
factory, should go to the workers' dormitory. I 
do not want to live with him." That was what 
she said. The husband was very hot about it 
and said, "I won't go to the dormitory. She is a 
bad woman. She has illicit relations with 
someone else. So I will continue here." The 
woman too was very hot, hot in the face, hot 
in the ears. But I found the woman recon-
ciliator very calm and sweet, explaining to 
them both, and remonstrating with them. She 
told the husband, "Well, I think, for the 
present, your wife is very hot about it. She has 
strong feelings about it. So why not go to the 
dormitory for some time? I know after some 
time reconciliation will come about and you 
will be able to live together." Well, I don't 
know what happened later on, but the husband 
went quietly to the dormitory. 

So, I submit the chances of reconciliation 
are there and we should have special 
machinery for concentrating more on 
reconciliation than on the grant of judicial 
separation or divorce. If the latter is 
inevitable, let it be. but that should be the last 
resort. 

Then I want to say something about clause 
9. 

MR. DEPUTY CHAIRMAN: It is time, Mr. 
Dutta. 

SHRI TRILOCHAN DUTTA: Pardon? 

MR. DEPUTY CHAIRMAN: You have 
already exceeded the time-limit by four 
minutes. 

SHRI TRILOCHAN DUTTA: Sir, I wanted 
to say something on certain clauses of the Bill 
which have not been referred to by speakers 
heretofore but if there is no time. I shall sit 
down but I will conclude by reminding the 
hon. Members of this House that today the 
eyes of not only the enlightened sections in 
India, but of the whole of womenkind  are   on  
us  and  we    are 
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of judgment of the whole world. Our 
great Prime Minister, Shri Nehru, has 
raised |(s in the estimation of the world, 
in the councils of the world, by his policy 
of objectivity, peace and progress. Let us 
not shake the confidence and the esteem 
that we have achieved in the eyes of the 
world. Let us not give them the 
impression that internally or in fact we 
are orthodox, conservative, insular and 
retrograde. Let us keep up our reputation. 

Moreover, we have seen that so far as 
the women Members of this House are 
concerned, they all spoke unanimously 
and with great feeling about the Bill, and 
that means that the words came from 
their hearts. Great hopes are pinned on us 
by our daughters and sisters. We love and 
respect them, no doubt, but let us win 
their gratitude too by agreeing to the 
passage of this Bill.   I support this Bill. 

SHRI R. C. GUPTA (Uttar Pradesh): 
Sir, there is no doubt that the present Bill 
is a highly controversial one and there are 
good reasons for it. People outside this 
House and also in this House seem to be 
arrayed in two camps, one in favour of 
the Bill and the other against it. And the 
reason for this is not far to seek, because 
the orthodox sections think that the pre-
sent Bill is an attack on religion, whereas 
the other section thinks that it has nothing 
to do with religion, that it is because of 
the necessity of the times that this present 
measure has been brought up. I feel that 
the truth lies on both these sides. There is 
no doubt that this Bill is in some ways a 
departure from the orthodox Hindu 
religion. But at the same time it is also 
true that it is not really an attack on 
Hindu religion. Hindus have enjoyed this 
right of divorce directly or indirectly in a 
large measure and in a number of cases. 
More than 40 per cent, of the population 
enjoyed this privilege of divorce by 
virtue of customs and usages. It is true 
that the higher castes,  the higher classes    
of 

Hindus did not allow this custom 
apply   to  them.   But  now  the  qu 
tion has come up to the fore beca of 
western education and because the 
impact of western thought and there is 
a demand for dissolution marriage  on  
certain   grounds.   I  : that there is 
some justification for ' demand 
because we cannot deny fruits of 
education to half the popi tion.   And 
if as a result of that e cation and as a 
result of the imj of the western 
education the dem is made by the 
women of India   is reasonable for 
men not to concede demand,  if  it is    
within    reason; limits?    Therefore, I 
would not lik enter into this question 
as to whe it is an attack on Hindu 
religior not.   I  would personally not 
liki have a clause dealing with 
divorce, I am certainly not opposed to 
it, cause I know there is a demand f< 
in  the  country  from  a  large  sec of 
women. 

This   Bill     contains   provisions 
marriage and divorce.   A large r ber 
of the speakers, practically all spoke 
before me have spoken onl the 
question of divorce and very has been 
said on marriage.   My ol tions to this 
Bill relate to that po of  it which deals 
with marriage seems to me that there 
has been n< mand put forward by the 
wome India or anybody else so far as 
marriage portion of it is concernec 
cept in one particular that there a 
demand for monogamy.   This 
probably, was not necessary in   i to 
introduce monogamy for the si reason  
that  in    actual    practice Hindus   
have, been   observing  n gamy for a 
very long time.   Of cc it cannot be 
denied that there certain persons, 
whose number is not very small, who 
indulged in gamy.   The   Hindu   
religion   all polygamy but in actual 
practice was monogamy.   I would 
have n jection, and I still have no obje 
if this marriage portion of the 
contains a clause relating to    r gamy   
alone.   This   Bill   should very 
simple measure containing clauses   
guaranteeing  two  rights 
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nonogamy and the other of dissolu-1 of a 
marriage under given    cir-nstances but, I 
find, in this Bill a of other provisions have 
been in-porated   and   some   of   them  have 
n bodily borrowed either from the acial 
Marriage Act or from    other vs.   They seem 
to have encumbered ! measure and have made 
the   Bill, a certain extent obnoxious.   
Clauses and 12, to my mind, are the most 
jectionable clauses.   They relate to id and 
voidable marriages.   I do not ! any   
justification   for introducing ;se two clauses.   
There was no   de-ind on behalf of the women 
of the untry that the marriage should be 
clared void or voidable; what they inted was a 
dissolution under cer-in circumstances, when 
they   cannot ill on with their husbands and 
they anted certain rights to be granted to em 
in consequence of the dissolution the form of 
alimony or maintenance, you allow these two 
clauses, clauses and  12, to remain on the 
Statute 30k the effect would be  disastrous, le 
children of such marriages would •actically 
be deprived of the inherit-lce which they 
would otherwise   get om their ancestors.   At 
the present loment,  if the marriage takes 
place etween a girl and a boy when they re 
younger than 16 and 21 respective-' as laid 
down in clause 5, a decree f  nullity  is  
granted  and  the  result f such a decree would 
be that    the hildren would only inherit the 
parents nd nobody  else.   What will happen 3 
those children?    Who will take care f them 
and what will be the share of nheritance 
which they will get? They rill simply be 
deprived of all    their ights.   In order to solve 
the problem if a few women in the country,   
you vill be creating a colossal problem of i 
numberless children who will come nto 
existence by virtue of the marriage between 
the couple whose marriage is leclared null 
and void.   My respect-:ul submission to the 
Government   is hat they should drop these 
two clauses.   Both these clauses, clauses 11 
and 12, contain two parts, one dealing with 
past marriages  and    the    other with 
marriages that   take   place after this Bill is 
enacted.   I    think   both these 

parts are obnoxious and not one of them 
should be kept. The object is monogamy and 
that would be served if you penalise the 
person who does not observe monogamy. If a 
man marries twice, he should be held to be 
guilty of bigamy and you may give him 
deterrent punishment; you may send him to 
jail even. I would not have any objection. He 
may be penalised in some other way; for ex-
ample, you may provide that he would have to 
give his second wife a half share in his 
property if he marries while his first wife is 
alive. That may be a good thing but you 
should not lay down that if he marries again 
while his first wife is alive, he would not only 
be held guilty of bigamy and penalised in the 
form of giving maintenance and alimony but 
on top of that, the issue of that marriage 
should also suffer in that it should not inherit 
from anyone else but the parents. I would say 
that it would be illegitimate. This issue is 
considered as legitimate only for certain 
purposes, that is. the issue can inherit the 
parents and not beyond that. What is the fault 
of the children who are being deprived of their 
rightful share? Why should they be punished 
in that manner? These two clauses seem to 
have been borrowed bodily from the Special 
Marriage Act. That is a special enactment but 
here we are concerned with the entire 
community which contains about 80 per cent, 
or 90 per cent, of illiterate people; they do not 
understand their rights and liabilities. 

I will refer in this connection to clause 5. 
There are six conditions laid down therein and 
some of them make the marriages voidable. 
What really pains me is the second condition, 
which says, "neither party is an idiot or a 
lunatic at the time of the marriage". If a 
marriage between such parties takes place, 
what is the fault of the children and why 
should they be disinherited? It is no fault of 
theirs if a marriage between such parties is 
performed either by the parents or by the 
parties themselves if they had attained the 
prescribed age. I really cannot understand 
why the children should be penalised. 
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The third condition speaks about the age of 

marriage. The bridegroom should be more 
than 21 and the bride more than 16. I can only 
refer to the experience of everybody in respect 
of the Sarda Act. In spite of that Act, 
marriages are performed in very very large 
numbers which offend the provisions of that 
Act. The Sarda Act lays down that the girls 
should be more than 14 years at the time of 
marriage but beyond stating that, it did not 
provide that if such a marriage were per-
formed the marriage would be void or 
voidable. If this rule is to be followed strictly, 
I can, with confidence, say that there will be 
millions of marriages in the country wherein 
you will have to enforce this strict provision 
of the law and thus declare such marriages 
void or voidable, as the case may be. I think 
the gravity of these two provisions was not 
realised when they were incorporated bodily 
from another enactment, which is a specific 
and special enactment. 

Similarly, there is clause 6 relating to 
guardianship in marriage. Where was the 
necessity for providing a separate 
guardianship in this Bill? We have today, 
another Bill pending in the Lok Sabha—the 
Minority and Guardianship Bill—and we have 
also the Guardians and Wards Act. You may 
have a simple provision here saying that the 
consent of a guardian is necessary, whoever 
may be the guardian. Everybody knows who 
the guardian is, whether it is under the 
Guardians and Wards Act or whether under 
the Bill that is now pending. 

MR. DEPUTY CHAIRMAN: You have   
only  two      minutes   more,   Mr. 
Gupta. 

SHRI R. C. GUPTA: Yes, Sir, I am just 
finishing. 

I would submit one thing more and that 
relates to clause 25 which contains provisions 
about permanent alimony and maintenance. 
Probably the idea is to allow permanent 
alimony and maintenance in case of judicial 
separation as well as divorce but   the 

language leaves room for doubt that it applies 
only to the case of divorce. If the intention of 
the Government is to exclude judicial 
separation, I think Government should revise 
that intention. 

SHRI D. P. KARMARKAR: It says, 
".... in any proceeding under this 
Act ........ " 

SHRI R. C. GUPTA: That is all right; 
in the beginning, the language is very 
wide and it seems to include both 
judicial separation and divorce but 
if you come below down you will find 
the language as follows: "________ the res 
pondent shall, while the applicant re 
mains unmarried....". 

Now in the case of judicial separation there 
is no question of married or unmarried. The 
couple is married and then they remain 
married so that the use of the word 'unmarried' 
here excludes judicial separation altogether. 
The clause is to be revised in my •pinion. 

One thing more and I shall finish. In this 
Bill an attempt has been made to place males 
and females on an equal footing so far as 
alimony, maintenance-and all that are 
concerned. I think, it is very hard and it is 
neither just nor equitable and the husband 
should not be permitted to get maintenance or 
alimony from his wife; it is the right of the 
women. We want to uplift and better the lot of 
the women. Now if there is such a husband 
who wants to depend unon the earnings or the 
property of his wife he does not deserve the 
right to be placed on an equal footing with 
woman here. Such cases will be hardly -001 
per cent, and for them no provision seems to 
be necessary. This Bill is intended to benefit 
the women of the country and this provision 
should remain for their benefit only. I think 
that this is a slur on man and this part of the 
provision should go. 

May I have your permission to say one thing 
more with regard to the1 'application of the 
Act.' 
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MR. DEPUTY CHAIRMAN: You should 
have to regulate it to your time also; it is one 
minute more. 

SHRI R. C. GUPTA: In sub-clause (1) (c) of 
clause 2 you say that this Act would not apply 
to a Muslim, Christian, Parsi or Jew by 
religion, and then you add: "unless it is proved 
that any such person would not have been 
governed by the Hindu law or by any custom 
or usage as part of that law in respect of any 
of the matters dealt with herein if this Act had 
not been passed." I think this sub-clause 
should go. This measure applies to Hindus 
only. You have coined a particular definition 
and you say 'Hindu' is one who is not a 
Muslim, Christian, Parsi or Jew by religion. 
The other communities left out or some of 
them may later on desire that this Act should 
be made applicable to them. Therefore, to 
enable the Government to do this easily, you 
may put in a clause in this Bill—and I think it 
will be very beneficial—that the Government 
by notification would have the right to include 
any territory desiring to come under the 
operation of this Act or any community or 
particular tribe desiring to do so. Such a 
provision might serve the purpose better 
without the necessity of having to bring 
forward amending Bills. 
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MR. DEPUTY CHAIRMAN: These general 
observations are out of place here. Please give 
your observations on the particular clauses of 
the Bill, how you want to improve them, whe-
ther by deletion or amendment, and they will 
be quite relevant. 

SHRI KANHAIYALAL D. VAIDYA: If 
you will allow me some more time I will have 
an opportunity to deal with the clauses as 
within 15 minutes it is not possible for me to 
deal with them. I have prepared so many notes 
and I would require more time to do justice to 
my  speech. 

MR. DEPUTY CHAIRMAN: Just come to 
the clauses. Why all these ramblings? 

SHRI KANHAIYALAL D. VAIDYA: 
I am dealing with the general problem 
and so far as the general problem   is 
. concerned ........  

MR. DEPUTY CHAIRMAN: The general 
problem we have discussed; it has come out 
of the Select Committee; now the Select 
Committee Report is before you. 
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DH. RADHA KUMUD MOOKERJI: 

Madam Vice-Chairman, the observations that 
I feel inclined to make on the Bill before this 
House are influenced, among other 
considerations, by two facts. The first of these 
facts is that this Bill is opposed by a vast 
majority 

of the Hindu population for whom it is meant. 
I agree that it is sometimes the duty of the 
legislature to give a lead to the country and 
pass social legislation in advance of the times. 
But normally speaking it is the supreme duty 
of the legislature to follow the mandate of the 
people and not go against their expressed 
wishes. I may be wrong in my assessment of 
this fact, but I put it to Government and also 
to this House that they must note that this Bill 
is highly controversial in character and has 
been opposed by a large majority of our peo-
ple. My second fact is this that the 
Government were pleased to circulate this Bill 
for the purpose of eliciting public opinion, but 
unfortunately the Government is not prepared 
to respect its own commitment in the matter 
and has practically ignored the most autho-
ritative opinion that has been expressed with 
reference to this Bill by many competent 
judges. I, therefore, feel that I am influenced 
by these two facts which cannot be denied. 
The first fact is the opposition of the people 
concerned; and the second fact is that the 
authoritative opinion of the country is not 
very favourable to the Bill. 

Now, I have also some objections to certain 
general aspects of the Bill. In fact, I am 
anxious to record my objections to some of 
the principles and provisions of this Bill, 
because, in my opinion, the philosophy upon 
which it is based is not quite sound from the 
sociological point of view and militates 
against the very spirit of Hindu civilization. It 
seeks to destroy the principle which 
differentiates Hindu from western civilization. 
The Bill is inspired by the western view of life 
which attaches more value to the romance of 
marital relations and married life than to 
parenthood in which marriage attains its 
fruition. The Hindu system conceives of 
parenthood as something that is permanent, 
unchangeable, and inviolable. The Bill makes 
it changeable and subject to emotional whim 
and caprice. We are always talking glibly and 
taking pride in India's superiority in 
spirituality. But spirituality must not be in the 
air. 
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embodied in institutions which can influence 
and shape the common life of the country. It 
must be brought down from the clouds into 
the market place, from the sphere of intangible 
ideas to that of the concrete. The Hindu family 
is the most typical expression of Hindu 
spirituality. It is based on the principle that 
marriage must be indissoluble just as 
parentage is. It is not subject to the play of 
passions. It is not subject to the secular law of 
contract. The Bill seeks to change popular 
psychology as to the sanctity of marriage and 
family and loosen the ties of family as the 
very foundation of society. It thinks more of 
husband and wife than the father and mother 
in whom they are to be permanently merged to 
protect the child and the future of the race. 
The Upanishads presenting Hindu thought at 
its highest enjoin: "PitHdevo Bhava 
Matridcuo Bhava." The purity, the integrity of 
the family is a supreme social concern. That is 
why Asoka, whose ideals we have adopted in 
fashioning our National Flag, was never tired 
of preaching that religion like charity must 
begin at home and be founded on the purity of 
the family, the cultivation of proper domestic 
relations towards fatheri mother, preceptor, 
friends,  acquaintances and kinsmen. 

Recently, the University of Chicago 
convened a symposium of the learned 
sociologists of U.S.A. to discuss the vital 
social problem of America on the future of the 
American family and the consensus of 
opinion at the symposium was that family ties 
must be tightened up as far as possible, in the 
interests of the child as the supreme concern 
of society. 

Now, as regards the second fact, to which I 
have referred, I will just place before the 
House certain very authoritative opinions and I 
ask the House to consider the importance of 
these. First, I shall cite the opinion of the hon. 
the Chief Justice of the Madras High Court—
who cannot be accused of any special 
prejudice in favour of Sanskrit culture or 
learning.   He says: 

"I would confine the application of the 
provisions as to divorce only to persons who 
have chosen to marry under the Special 
Marriage Act, Those who marry according to 
the Sastric rites should be governed by the 
spirit of the Smritis which is against the doc-
trine of divorce. Such a course is more 
advisable at the present state of Hindu society 
and more suited to the social sense of the 
community today. I am, in any event, against 
any provision for judicial separation." Now, I 
come to the authoritative opinion of Justice 
Venkatarama Ayyar of the Madras High 
Court. He says: "Reading the Bill as a whole, 
the impression which I have formed is that it 
is not calculated to promote peace and 
happiness in home   Some say that it 
is purely an enabling measure. But, frankly it 
must be recognised that an enabling 
legislation in social matters must result in the 
entire society being affected  It is the 
experience of all societies that if married 
persons realise that it is not easy to dissolve 
the marriage, they will adjust their differences 
and in the long run there will be a happy 
domestic life. The notion that marriages can 
be dissolved easily will tend to the break-up 
of the home on trifles. It is therefore, 
necessary that the provisions as to divorce 
should be stiffened." He further says, 
"Reading the Bill as a whole, it leaves the 
impression that marriages can easily be 
dissolved. I should not be surprised, speaking 
as a Judge of the High Court, if within a few 
years after the passing of the Bill, it becomes 
necessary to establish hundreds of courts all 
over the country for dealing with marital cases 
under the Act." 

SHRI    S.    N.    MAZUMDAR    (West |   
Bengal):   That has not been the case in Madras, 
Baroda or Saurashtra. 

DR. RADHA KUMUD MOOKERJI: I am 
simply placing before you some of the 
opinions expressed. 

Now I come to the opinion of Sir S. 
Varadachariar, who was a Judge of the 
Supreme Court. He says, "Seeing that in 
practice monogamy is    almost 
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the rule, opinions may well differ as to 
the necessity for a statutory prohibition 
of polygamy. By long tradition in this 
country, taking a second wife does not 
always involve a rupture with the first 
wife, or putting her away." 

I do not want to take more time of the 
House, but I wish the Government 
especially to carefully examine the 
opinions of these authoritative lawyers 
and judges, expressed on the Bill. They 
should not go by the standard of quantity, 
but by the standard of quality. With 
reference to the assessment of these 
learned opinions, I feel that perhaps there 
is yet time to make this Bill less 
inoffensive and more beneficial to the 
society, for whom it is intended. I agree 
that there have been some improvements 
effected by the Joint Committee, on the 
clauses of the Bill, and when the clauses 
are taken up, I shall then have an 
opportunity of saying something on those 
clauses. But, for the time being, I say that 
perhaps the philosophy on which the Bill 
is based is not quite sound from the 
sociological point of view, and it mili-
tates against the very spirit of Hindu 
civilisation. In fact, we are all proud of 
the message that India has given to the 
world, and that message is the message of 
spirituality, of nonviolence, and of 
universal brotherhood. But I am afraid, 
this law will let loose the forces of 
violence within the sacred precincts of 
domestic life. 
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THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): YOU can speak on 
these points during the clause by clause 
consideration. Now you may confine yourself 
to    general    remarks 
only 

SHRI D. D. ITALIA (Hyderabad): Madam 
Vice-Chairman, I have great pleasure in 
supporting this Hindu Marriage and Divorce 
Bill. Some of my friends may wonder why I 
welcome this Bill. I do so for two reasons. 
Firstly I think it is high time that some 
progressive social reformofor the ad-
vancement of the vast population of our 
country are introduced. The growth and 
progress of our society is entirely depended 
upon the social reforms and progressive 
measures that we bring about. Secondly, I 
support this Bill because I feel that my Hindu 
friends should not think that the Parsis are 
against such reforms.    The Parsis 
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always welcome such progressive measures. 
Therefore, I heartily congratulate the hon. the 
Law Minister for introducing this important 
piece of legislation in spite of oppositions and 
various objections raised by the orthodox 
people. In this Bill, there are two main 
provisions, viz. monogamy and divorce. I 
think these are not anything new, because in 
all advanced countries and also in some of the 
States in India, and in certain communities 
such Acts are in existence. Among Parsis, we 
have a Marriage and Divorce Act which was 
introduced in Bombay as long ago as 1876. A 
very large portion of the Parsee population are 
staying in Bombay. In our Parsee Marriage 
and Divorce Act there is monogamy as well as 
divorce. During the last 80 years the Parsees 
always respected monogamy and they never 
thought of having polygamy. During the last 
80 years I have not heard or seen a single 
Parsee who has been drawn to the court for 
polygamy and prosecuted. In my opinion 
polygamy is practically disappearing from 
many communities and societies. Even among 
Muslims where they are free to marry four 
wives according to Sariat they prefer to have 
only one wife. I think the economic condition 
of our country is such that it is very difficult 
even to maintain one wife and so 1 don't think 
anyone will consider having more than one 
wife. Under the Parsee Act divorce is 
permissible but even there no one thinks it 
advisable to go to a court of law for divorce 
for simple reasons unless the differences are of 
such a nature as not to be reconciled. Only 
under compulsion and unavoidable 
circumstances they have, in a few cases, had 
resorted to the court for divorce. I am glad that 
in this Bill marriageable age is going to be 
raised for girls from 15 to 16 and for boys 
from 18 to 21 years. It is greatly essential for 
the couple to understand their responsibilities 
towards each other and so the marriage age 
has necessarily to be increased. I think the Bill 
which is introduced viz., the Hindu Marriage 
and Divorce Bill is similar in many respects to 
the existing Parsee Act ex- 

cept in one respect viz., in the Parsee Act 
marriage between cousins is permissible i.e., 
marriages between the children of two 
brothers, between children of two sisters and 
between children of the brother and sister 
whereas in this Bill marriages between 
cousins are prohibited. The Parsee population 
is the smallest in the world and there are 
hardly 1,20,000 people in this world and for 
the growth of our community, it is advisable 
to have marriages between cousins otherwise 
there wilt be great difficulty in finding 
partners for them. 

[MR. DEPUTY CHAIRMAN in the Chair.} 

As regards restitution of conjugal rights, 
judicial separation, custody of children, the 
three years period for presenting divorce 
petition after marriage, and registration of 
marriages, etc., they are all provided in our 
Act too. Some of the hon. lady Members 
objected to alimony being paid to the 
husband. When woman wants to have an 
equal right, I don't understand why there 
should be discrimination and objection to 
paying alimony to the husband. After all the 
court will decide whether the woman is in a 
position to pay the alimony, and to what 
extent she will be able to pay and so I think 
that clause should remain. But to my mind, 
there is no doubt that a self-respecting 
husband can never ask for alimony from a 
divorced wife and disgrace himself. In my 
opinion marriage must not be considered to be 
a mere farce and so divorce must not to be 
made easy. I am glad that in this Bill divorce 
is made somewhat difficult. 

Finally, I would like to draw the attention of 
the hon. Law Minister to the restriction 
imposed that after divorce, one or the other 
cannot remarry before the lapse of one year. I 
do not understand why there should be such a 
restriction. In my opinion, as soon as a decree 
is passed by a court for divorce, and the 
period of appeal is lapsed, then the parties 
muet be left free to remarry whenever they 
like. With these few words, I whole-hearted ly 
support this Bill. 
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Chairman, I shaU not go into all the details 
because the time is also very short. Is my 
time fifteen minutes or ten minutes? 

MR. DEPUTY CHAIRMAN: You can take 
fifteen minutes if you want, as the maximum. 

SMRi S. N. MAZUMDAR: Then I shall try 
to economise as far as possible. First I must 
say that I was rather surprised and pained to 
listen to the speech of Dr. Radha Kumud 
Mooker-ji. I have great respect for him—un-
fortunately he is not here—and I have read 
many of his books and in fact I think myself 
almost as a student of his though I have not 
been his student directly. Well, when we think 
of this piece of legislation, it is true that it is a 
very controversial measure and opinions from 
different sides have been expressed by 
eminent persons no doubt but equally eminent 
persons have expressed their opinions in 
favour of passing this piece of legislation. 
Moreover, as has been pointed out by many 
early speakers, this piece of legislation has 
been before the country for a long time and 
we know of this background and so it is not 
necessary to go into the details of that. The 
Rau Committee toured the country, and 
examined witnesses from various sections of 
life and actually its observation is that among 
women who opposed the introduction of such 
measures, they are women from the 
aristocratic class. But the majority of 
progressive women were in favour of 
introducing this piece of legislation. 

Now I respectfully like to submit to the 
opponents of the Bill like Dr. Radha Kumud 
Mookerji that when we think of such 
measures, we should also take into 
consideration not only the spirit of the times 
but also should re-examine our attitude to the 
past. We are proud of our, ancient heritage 
and we should preserve all that was fine and 
best in our tradition. I am in full agreement 
with that and I am 

not less zealous in this matter but in order to 
take full advantage of our ancient traditions, it 
is really necessary to have a historical view of 
that and so far I have come across particularly 
one author of repute—Dr. Kasi Prasad 
Jaiswal—whom I found taking a very realistic 
view and at the same time a scientific and 
historical attitude to the question of our 
heritage and also to the question of the 
development of Hindu society. As has been 
rightly pointed out by many hon. Members, 
the Hindu society has never been static 
because social forces are such that no society 
can remain static. There have been changes in 
society— changes for the good and changes 
for the bad—both. Hindu law has never 
remained static. There have been changes in it, 
ideological changes, and the results of these 
changes we find embodied in our treasure 
houses of ancient knowledge, in the Smritis, in 
the Dharma Shastras, in the Artha Shastras, 
and we should not take only one side of this 
question. I respectfully submit to those hon. 
Members who oppose this Bill to go through 
the interpretations of the development of 
Hindu society which have been presented by 
Dr. Jaiswal. He has shown the development 
quite clearly. Some people seem to think as if 
there was only one immutable or eternal law 
based on Dharma. That is not the fact. What 
was prevalent in Kautilya's times was 
repudiated in the later period by Manu Smriti. 
As regards Manu Smriti, according to Jaiswal 
it was actually compiled in the period of the 
Brahminical revival, after the Buddhistic 
period. And so many of the liberal things we 
find in the period of Kautilya are repudiated by 
Manu. But things could not stand there. Things 
had to develop and due to the influence of 
various forces, society also had to adapt itself 
to changed conditions. Therefore, we find that 
after Manu Smriti we find various other 
Smritis. They do not agree with each other on 
many points. We find that Yagyaval-kya to a 
great extent differs from Manu. The position 
of women in Manu Smriti was very inferior; 
but Yagya-valkya regards woman as a full 
legal 
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person. He gives woman full rights of 
inheritance. We find after Yagyaval-kya that 
in Narada Smriti they have gone still further 
and Narada Smriti is sometimes called the 
most secular of the Smritis. In Narada Smriti 
which was quoted by some hon. Members 
here, we find that in certain circumstances the 
remarriage of even a married woman is 
allowed. Actually in this Bill we are today not 
going very far beyond Narada Smriti. Later 
on, it must be admitted, if we look at these 
things from a historical point of view, that the 
later commentators of the Smritis tend to be 
more and more conservative in their 
interpretations. Sir, I would commend—
though I am nobody to commend such a great 
scholar as Jaiswal—a careful study of the 
views of this eminent scholar. He has pointed 
out how the conditions of the times were 
reflected in the Smritis in the Artha Shastras 
and in the Dharma Shastras. He has pointed 
out that Manu Smriti is a product of the Sunga 
period, after the down-fall of the former 
Buddhist kingdoms and after the period of 
ascendency of the Brahmins. And in it there 
were certain, what may be called retrograde 
steps. In Yagyavalkya Smriti which was a 
product of the period of Sata-vahana empire, 
when commerce was expanding, when trade 
was expanding, when the philosophy of 
Buddhists had influence, we find there were 
very liberal provisions. As was pointed out by 
Shri Gopikrishna Vijaivargiya, one of the 
important features of this Bill is that it 
abolishes caste, so far as marriage is 
concerned. In this matter also, if we go 
through our past literature, if we take a 
historical view of the development of our 
society, we find that in Manu Smriti the caste 
distinctions are not only rigid but Manu Smriti 
is very vindictive against the Sudra. But in 
Yagyavalkya's time we find that the treatment 
/to Sudras recommended by the Smriti is not 
so vindictive and it is not so rigid. There has 
been some liberalisation. In this way, if we 
really look into our heritage, then the lesson 
which in my opinion we should take from a 
study of our ancient    history 

and our heritage, is that Hindu society also 
was never static, but that it was developing 
and progressing. It absorbed all that was good, 
even if it came from outside and it also 
evolved from within. There were then great 
conflicts of opinions. There were social 
changes. There were social upheavals and 
social revolutions. The philosophy of 
Buddhists arose and it had a very liberalising 
influence on our social conditions. We should 
not forget that. We should also not forget in 
our zeal to support this Bill the real facts and 
put some other and wrong interpretation on 
our history. I would like to mention this just 
because my hon. friend Shri Deogirikar while 
supporting this Bill gave an interpretation of 
history which I think is a wrong one, and 
which I think would give us a wrong outlook. 
Unfortunately, I havs not the time to go into 
all the necessary details, but I will only point 
out here that the position of women in the 
Smritis, in the pre-Buddhist period was 
inferior and they were definitely dependent on 
men. Woman was inferior and man was 
always given the superior place. But after the 
Buddhistic period we find a new outlook or a 
new orientation, because the Buddhists 
allowed woman even pravrajya. Nuns could 
own property and she had many other rights. 
Later on there was again a somewhat 
retrograde step. It will be wrong to say that 
only the Aryans honoured women and not the 
others. I refer to this because there was men-
tion of Mangols and others here. I raise this 
point here because we should not forget that in 
India ours is a composite civilization. It is not 
the product of the Aryan civilization alone. It 
is a composite civilization for it is the product 
of the Aryan, the Dravidian, the pre-Dravidian 
and other civilizations. All these cultures have 
mingled into one harmonious whole. Let us 
bear in mind that even in India even today 
where there exist remnants of the matriarchal 
system—as for instance in Malabar or among 
the Khasis in Assam—the position of women 
is very good, it is not inferior to tflat of men, 
and in fact their position is in some respects 
even superior to that of 
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men and they have an honoured position. 

Coming to the general question of this Bill, 
I would submit to the opponents of the Bill 
that if we really want to carry forward our 
ancient heritage, then we should not think in 
terms of an immutable Hindu civilisation, as 
if Hindu society and Hindu philosophy are 
something hide-bound, something immutable, 
something which cannot be changed. 
Secondly, I would like to submit to the 
opponents of the Bill that while they raise the 
bogey that with the passage of this Bill, the 
passage of the enabling provisions of this Bill 
enabling divorce be sought and granted in 
certain cases, our society would go to pieces, 
they are by this argument not doing a service 
to our society. Actually, I would submit that 
they are doing a definite disservice to Hindu 
society. In one breath they raise the argument 
that our ideals are immutable, that our ideals 
are so strong that they last for ever. But in the 
very next breath they advance the argument 
that if some enabling measure like this Bill is 
passed then society will go to pieces. I beg to 
differ from such hon. Members. After all, the 
provision of divorce is not something new 
among us. As I have already stated, even in 
Narada Smriti they had allowed the re-
marriage of a married woman, though that 
may not be strictly called divorce. Secondly, 
Hindu society had to adapt itself to various 
forces and exigencies. 9o among the so-called 
lower castes and in the vast majority of people 
in Hindu society, divorce was granted by 
custom. Among these classes in which 
divorce is easy, divorce is not easily resorted 
to. I shall not be wrong, I think, if 1 claim that 
married life among the so-called lower classes 
is far more stable and happy than among the 
others. 

5 P.M. 

Secondly, Sir, some of the States in India 
had enacted divorce Acts long before this but 
it is the experience of these States that after 
such Acts were passed there have been fewer 
cases of 

divorce. Nobody has made the claim that in 
Madras or Bombay or Saurash-tra or even in 
Malabar where divorce conditions are very 
easy the Hindu society has gone to pieces. I 
have iiot come across even the most stalwart 
of champions of the Hindu Mahasabha 
making such a claim. What does it show? It 
shows that where there is scope for 
adjustment, where there is a spirit of living 
with the times, people do adjust themselves. 
We need not fear that the passing of these 
enabling provisions will lead to a ruin of the 
society. It is true that if we take the case of 
certain Western countries, we will mid that 
divorce has become very easy and loose but 
there also if we really make a critical 
sociological study we shall find that this is 
prevalent only among the parasitic classes and 
it is only in such cases that there is a rush or a 
queueing up in the divorce courts. This is 
evident among the film stars and such other 
people but honest and poor working people in 
those countries do not take to such things. 
Even though such enabling provisions are 
there, such people have not taken advantage 
of it and have not rushed to the courts for a 
dissolution of their marriages. Whenever 
people live together in matrimony there must 
be and is bound to be adjustment and a psy-
chological blending. Where a few people go 
to the divorce courts, they will go there when 
it has become absolutely necessary and 
absolutely impossible for them to live 
together. If we examine the cases the 
importance of which is rather exaggerated, we 
will find that this is prevalent only among the 
exploiting classes, who are now in a decadent 
state only among the parasitic section where 
they exalt the cult of sex, exalt the cult of the 
base instincts in man. It is only in such 
society that you see this mad rush to divorce 
courts. 

My time is over and so I will not enter into 
a discussion regarding the provisions of the 
Bill about which I have given a minute of 
dissent. I shall refer to those matters at the 
clause by clause consideration stage. 

SHRI K. C. KARUMBAYA (Ajmer and  
Coorg):   Mr.   Deputy    Chairman, 
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I congratulate the Government and the '; hon. 
Minister for having brought up this Bill. It is a 
very progressive and an important social 
measure. I wonder why the opposition has 
brought in too much of heat and controversy in 
opposing this Bill. The Bill is a very simple 
one and it revolves on only one thing—
monogamy and this also is a permissive thing 
in nature. The opposition said that this is the 
first of its kind wherein Hindu society has tried 
to modify the social custom. As we know, in 
the last one hundred years, so many changes 
have taken place in the Hindu society; the 
aboriginal custom of sati or sahaga-rnanfr. 
was abolished about one hundred years ago by 
one stroke of the pen. The Widow Remarriage 
Act was introduced as also the Sarda Act. So 
many social legislations were brought in and 
the Hindu society has not gone to pieces, as 
the opposition to this Bill has made out. It is 
not correct to say that the Hindu society will 
be ruined; on the other hand, we find that it is 
progressing slowly. The majority of the 
Hindus have been practising widow 
remarriage from time immemorial. 
Unfortunately, we have no statistics but if we 
had those facts, we would know that it is only 
those communities who are supposed to be not 
so very civilised or who are supposed to be 
lower in status who have enjoyed their family 
life better than those so-called higher classes 
adopting sati or sahagamana or child 
marriage. It is only these people who are   not   
adopting   widow   remarriage. 

The word 'co-existence' has been recently 
brought to the front regarding international 
life but one of our friends who spoke before 
me was using that word in a very derisive 
manner but I would give a different meaning 
to that word. It is surely in existence from 
time immemorial; each community in Hindu 
society has been practising its own ways of 
social life and customs and they ha^e been 
living very happily. I would call this co-
existence. After all, the Bill before us is 
permissive in nature. 

We tell our friends who oppose this Bill that it 
is only a permissive measure; nobody is 
compelled to have recourse to that Bill but we 
allow only those who want to take advantage 
of the provisions to do so. Our learned pandits 
have been bringing forth a lot of objection and 
they have warned us that Hindu society and 
Hindu culture would go to dogs. We have had 
so many changes and yet the society did not 
go to dogs. Whenever social changes are 
brought, such criticisms are not rare. Such 
great men as Buddha and Shankara were not 
spared. Gandhiji also was not spared. When 
he entertained a harijan for the first time in 
the Sabarmati  AhjSVam, the people refused 
to give help to the Ashram and Gandhiji was 
almost under ex-communication. These things 
are, therefore, not new and I would ask the 
hon. Minister in charge to see that the Bill is 
passed as it has emerged from the Joint Select 
Committee without any change whatever. The 
Joint Select Committee has given enough 
attention to it and this Bill suits the present 
circumstances. After all, it is only a per-
missive measure. If any change is at all 
necessary, there is only one and that is with 
regard to the age of the girls. The age of 
sixteen has been fixed and it is said that the 
girls can marry only with the permission of 
either the parents or of the guardians. The only 
change necessary is that permission of the 
parent or the guardian should be obtained till 
the girl is 20 or 21. There also I do not think 
that an amendment is necessary and I leave it 
to the hon. Minister in charge to do. The Bill 
might be passed as it is and I congratulate the 
hon. Minister and the Government for having 
brought,  the  Bill. 

MR, DEPUTY CHAIRMAN: Mr. K. B. 
Lall. 

SHRI K. B. LALL: I choose not to speak in 
protest because I think there is no order 
followed so far as the calling   of   the   names   
is   concerned. 
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Unless there is a remedy found, once and for 
all, I think it is no use speaking. 

MR. DEPUTY CHAIRMAN: You are not  
speaking? 

SHRI K. B. LALL: I am not speaking. 

SHRI KISHEN CHAND: Mr. Deputy 
Chairman, we are discussing the motion to 
take this Bill into consideration. I would have 
liked the hon. Minister to have given a 
thorough justification of every clause and ex-
plained to us why the clauses in the •original 
Bill were changed by the Select Committee. It 
is rather curious to find the hon. Minister 
saying that he is prepared to accept 
amendments on it; if so the list of 
amendments should be given by the hon. 
Minister who pilots the Bill. He must care-
fully explain what importance is attached to 
the various clauses and to lhe alterations made 
by the Select Committee in them. 

Principally this Bill is very similar to the 
Special Marriage Act except for some minor 
changes here and there and if it were not for 
those minor changes I think it would have 
been far better if the hon. Minister had said 
that the Special Marriage Act is applicable to 
all Hindus. By the addition of one sentence 
there would have been no need for this Bill. 
When we enact a separate Bill called the 
Hindu Marriage and Divorce Bill, we must 
consider what is the basic idea behind this 
Bill. It has been pointed out by several hon. 
Members that the basic idea is monogamy and 
side by side with monogamy the natural con-
sequence of divorce will come in. I fully 
concur with the idea of monogamy in spite of 
the fact that there will be certain cases of 
hardship, and in certain cases women would 
have preferred bigamy to divorce. Take for 
instance, the case of a husband who is very 
very keen to have children and t^ wife is 
unable to produce them. Now under this Bill 
some sort of faked-up excuse  will be found 
for 

divorcing the woman. It is quite possible that 
the woman would have liked to continue as a 
second wife and permitted her husband to 
marry again. Anyhow, considering the larger 
context that the hardship involved will be 
small as compared with the benefit that will 
be derived, I would certainly say that I 
welcome the idea of monogamy. But 
Members should not be under the impression 
that it will be an unmixed blessing. Once we 
adopt this idea of monogamy, the question of 
divorce arises. I submit, Sir, that the entire 
discussion in this House is really centring 
round this idea, and in the matter of divorce 
whether it should be easier or a little more 
difficult. As I said before, divorce is a natural 
consequence of monogamy because in life it 
is possible that misfits may have married and 
when misfits have been married, it is not 
advisable to continue the misery in their life 
and the law must permit a divorce. 

Support for this Bill has come from various 
quarters for various reasons. Hon. Members 
of the Communist Party have supported it 
because in their political theory religion has 
no place. They think that religion is really a 
dope for misguiding the poor man, for giving 
him some sort of consolation, and they want 
the removal of religion as early as possible. 1 
submit, Sir, that the support to this Bill that 
has come under the garb of modernism is 
really an attempt to disrupt society, an 
indirect attempt la bring religion into 
contempt. Then on the other side support has 
come from certain ladies outside the House 
who probably have frustrated lives or have 
been childless widows and a large number of 
signatures have been obtained. But we should 
carefully consider, when we are examining 
this Bill, whether the clauses on divorce are 
really suitable or not, whether they are not too 
easy, and eventually whether they are not 
going to lead to the disruption of Hindu or 
more correctly the Indian society. As a matter 
of fact,  I  would have  liked  that 



1371 Hindu Marriage      [ RAJYA SABHA ]   anu Divorce Bill, 1952   1372 
[Shri Kishen Chand.J this Bill was called 

the Indian Marriage and Divorce Bill, and 
amendments have been sent to that effect, 
because under the definition of 'Hindu' we 
have included so many religions of the world 
like Buddhism, Jainism, Sikhism and many 
other religions of the tribal people. When you 
use the word 'Hindu' to cover all these reli-
gions, why don't you call it the Indian 
Marriage and Divorce Bill and in one of its 
clauses make the exception, that this Bill will 
not apply to Muslims, etc.? By just that one 
line that this Bill will not be applicable to the 
Muslims you could have attained the objects 
of this Bill and yet not introduce a Bill with a 
religious name in it in a secular State like 
ours. I think that the amendments that I have 
sent in, if adopted, will change the name of 
the Bill and yet the scope of its application 
will be the same as at present. 

The question of divorce is really dependent 
upon our attitude to marriage. If marriage 
means a civil contract between two persons 
who want to lead more or less independent 
lives and live together for the sake of eco-
nomic adjustments, it will give a completely 
different outlook and in that case I suppose 
these divorce laws are not easy enough and 
there should be still more easy divorce laws. 
There should be a law of mutual consent. One 
day they are married; the following day they 
can divorce themselves; as the two individuals 
want to lead separate lives and their living 
together will not be conducive to economic 
necessity. My concept of marriage is 
different. My concept of marriage is that the 
two together harmonise in such a way that 
they really become one person, and if this 
ideal be adopted the result will be that I shall 
try to make the conditions for divorce as strict 
as possible, so strict that very very few 
persons will be able to take advantage of that 
provision and in only such cases where there 
is real hardship divorce will be possible. 
Otherwise adopt the other concept and go in 
for laws  similar to the  Special 

Marriage Act where there is mutual consent 
and you can have divorce at any time. If we 
concede that the whole structure of society is 
based on families and we want to live in fami-
lies, then for the continuity of the family it is 
essential that when the children are growing 
up there is no breaking-up of the family. In the 
first two or three years of married life there is 
the glamour of marriage. After that children 
start coming in. There are financial 
difficulties; there are all sorts of troubles. The 
result is that the attraction between tbe hus-
band and the wife is naturally less and it is in 
this period that the breaking-up of families 
generally takes place. When the children are 
growing up, if you break up the family, you 
are not only separating two persons but you 
are depriving the children of the guardianship 
of their parents. Hon. Members have said that 
the custody of the child should be with the 
mother. Up to the age of five it may be right, 
but after the age of five when the child wants 
education, it is a matter of common 
acceptance that the guardianship of the father 
is very essential, the guidance of the father is 
essential to mould the character of the growing 
child. So I do not think it will be advisable 
that after the age of five the child should be 
placed in the custody of the mother. He should 
have the custody of the father and yet he wants 
the affection of his mother; and so the diffi-
culty arises. I have sent in an amendment that 
no divorce should be possible after seven 
years of marriage. When two persons can live 
together for seven years, when they have en-
joyed each other's company, and the prime of 
youth has gone away, when the woman is, 
about 27 or 28 or the man is over 30, is it fair 
to break up that family? If they could not 
adjust themselves they should have known this 
fact earlier and they should have separated. 
When they were young they could have 
married again and tney could have settled 
down in a new life. They would not have so 
many children. Of course, those who have 
married in the past,    for    them 
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you can give a period   of   one   year during 
which  they can  seek divorce. But all 
marriages that take place after the  enactment 
of this Bill should be governed by this rule that 
the divorce will  only  be    permissive    after    
two years of marriage and    before    seven 
years of marriage has elapsed.    After seven 
years of marriage,  whether for good or evil, 
they are joined together for   life and nothing 
should separate them.     It has  been pointed  
out  that if a woman  or a man becomes    un-
healthy   and   contracts     any    disease after,  
say, ten years of married  life, is it fair that 
after living together for ten years one should 
divorce the other and not be handy and helpful 
in taking care of the other? 

Then, a great deal of objection has been 
raised about alimony. One hon. lady 
Member all the time she spoke was 
referring to 'the cart before the horse'. I 
could not understand how the succession 
law is more important and should be taken 
up before this Hindu»Marriage and Divorce 
Bill. 

' SHRIMATI     SAVITRY     NIGAM:     I 
suppose the hon.  Member feels..................  

SHRI    KISHEN    CHAND:     I      am 
answering    you      (Shrimati      Savitry 
Nigam).    The  hon.    Member    thinks that in 
this country where eighty per cent,  of the 
population lives in rural areas, where they 
have got five acres of land, the daughter 
should also add to the fragmentation that is    
already taking place, that out of the five acres 
of land,  the  daughter should also be given a 
share.    Probably, she   thinks that—under  our 
present law,  if    the father leaves a debt, the 
sons have tc make it good—the daughter, or 
son-in-law or daughter-in-law should also be 
burdened with that debt,  debts    contracted    
for    giving    dowry    to    the daughters.    It 
is all unrealistic.    Persons  who  have  never   
had   childrer to marry do not realise the 
difficulty. They do not realise  the actual situa 
tion.    They simply say, "It is putting the cart 
before the    horse."    In    th( urban  areas  
also,    how many people 

leave property behind? Probably, at the most 
one house—one house for all the children to 
live together. The hon. lady Member wants 
the son-in-law and the brother-in-law to live 
together and create trouble. 

DR. SHRIMATI SEETA PARMA-NAND: 
What happens when there are more sons? 

SHRI KISHEN CHAND: And then I should 
like to 'mow: Is this alimony paid out of 
patrimony or is it a current recurring 
expenditure from what a man or a woman 
earns according us he or she is the guilty 
person? It is a basic fact that it is the guilty 
person who will have to pay. It is not ihe 
innocent person who has to pay even if he is 
capable of paying. Supposing the wife seeks 
divorce from ihe husband on account of some 
act of the husband, even if the wife is a rich 
woman and the husband is a poor man, she 
can claim alimony. 

DR. SHRIMATI SEETA PARMA-NAND: 
Suppose the husband is the guilty man? 

SHRI KISHEN CHAND: If th« husband is 
the guilty   person    and    the 
woman is seeking divorce and the 
woman is rich, in that case the hus 
band cannot claim any alimony from 
the woman, because it is only the 
guilty person who has got to pay the 
nony. On the contrary we expect 
an adulterous woman who has been 
divorced by her husband, and if she 
is a rich woman, she will have to pay 
alimony. I will give you one example. 
You know Field Marshal ................  

MR. DEPUTY CHAIRMAN: No names 
need be mentioned. 

SHRI KISHEN CHAND: Well, Sir, he is 
not a Member here. It is a thing which has 
come in every paper. 

MR. DEPUTY CHAIRMAN: You can say 
all that without mentioning the name. 

SHRI KISHEN CHAND: He was formerly 
the  Commander-in-Chief    of 
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him and married some other man. There was a 
decree, and the injured husband was paid ten 
thousand pounds as damages. In this House 
several hon. Members have spoken of a sense 
of chivalry and that it is against chivalry. I do 
not see where the conception of chivalry 
comes in. It is after all a simple case of 
justice. Whether the party is poor or not, one 
party is wrong and whichever party is wrong 
must be made to pay some sort of damages for 
the wrong inflicted on the other party. It is not 
a question of chivalry at all. It is a question of 
right and justice. The alimony will not be paid 
out of patrimony. If the hon. Member wants 
the daughters to share the property and the 
debts of the father, she is welcome to do so; 
but I think that most hon. Members will 
strongly oppose that; in the small land that is 
available in our country as patrimony, they 
will not introduce the daughter in it at all. 

DR, SHRIMATI SEETA PARMA-NAND: 
What will you do if you have more sons? 

SHRIMATI PARVATHl KRISHNAN 
(Madras): It would be bad luck. 

SHRI KISHEN CHAND: It is not a 
question of how many sons or daughters one 
has. Does she want the debt of the father to 
go to the daughter also? They only want 
things which are favourable to them and not 
tne unfavourable past at all. 

As I said in the beginning, on the Whole 
this Bill, taken together, has tried to 
compensate for various items. There are some 
clauses which will act as a deterrent against 
divorce; and some clauses which will put 
obstacles in the way of easy judicial 
separation, and all that thing. On the whole, I 
think, this Bill is a fairly good attempt at 
compromising various sections of public 
opinion. But the spirit of some of the 
amendments is to so shape the Bill, that the 
counter-balancing parts are distorted in a way 
that the balance is lost. So, I would submit 
that it was the duty of the Minister piloting 
this Bill to have clearly explained tu 

us how the Select Committee in their wisdom 
so adjusted these various clauses that this Bill 
is more or less approved by all sections of the 
House, except for some alterations which will 
have to be made. For example, I may suggest 
one alteration. In the Indian Penal Code, 
enticing away a married woman is a penal 
offence. After the passing of this Bill, there 
will be no need for such a clause, because 
marriage is a civil contract and under a civil 
contract if a woman leaves the custody of her 
husband, naturally it is a civil act and there 
will be a <.-ivil law under which 
compensation may be given to the aggrieved 
person. Similarly, adultery under section 497 
of Indian Penal Code will have to be 
amended. I have sent amendments relating to 
the repealing clause. I am only referring to 
clause 30 of this Bill. In the repeals I have 
added those two sections of the Indian Penal 
Code. 

SHRI D. P. KARMARKAR: Sir, would my 
hon. friend like that enticement should be free 
after the passing of this legislation? 

SHRI KISHEN CHAND: The hon. Minister 
has adopted the very idea that it is not enticing 
away. After all, the woman must be going of 
her own will. In the fundamental rights if 
women want to exercise their right, who can 
stop them? I am trying to say that you have 
got to be careful; when you draft a Bill you 
have got to be clear about the basic idea 
behind it. The basic idea is that it is a civil 
contract, a civil contract between two persons 
who want to lead individual lives but live 
together for the sake of economy and on the 
basis of that idea the whole Bill has been 
drafted and society must bear the 
consequences of that.    I support the Bill. 

MR. DEPUTY CHAIRMAN: Mr. Hemrom 
is not here. I think there is nobody else who 
will speak today. The House stands adjourned 
till 11 A.M. tomorrow. 

The House then adjourned at half 
past live of the clock till eleven of 
the clock on Friday, the 10th 
December 1954. 


