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of the following Declarations of Exemption 
under the proviso to section 6 of the 
Registration of Foreigners Act, 1939: — 

(1) No. 1/2/54-F.I., dated the 31st 
January,  1954  (33 Declarations). 

(2) No. 1/3/54-F.L. dated the 12th 
February,  1954  (6 Declarations). 

(3) No. 1/4/54-F.L, dated the 13th 
February, 1954  (2 Declarations). 

 

(4) No. 1/5/54-F.L, dated the 25th 
January,   1954   (10  Declarations). 

(5) No.  1/6/54-F.L, dated the 31st 
January,  1954  (7 Declarations). 

 

(6) No. 1/9/54-F.L. dated the UHh 
March,  1954   (1  Declaration). 

(7) No. 1/15/54-F.I., dated the 19th 
March, 1954  (3 Declarations). 

(8) No.  1/17/54-F.I., dated the 4th June,  
1954  (1 Declaration). 

(9) No. 1/18/54-F.L, dated the 17th 
April,   1954   (1  Declaration). 

 

(10) No. 1/20/54-F.L, dated the 19th 
May,  1954   (1  Declaration). 

(11) No. 1/21/54-F.L, dated the 6th 
May,  1954   (20 Declarations). 

 

(12) No. 1/22/54-F.I.. dated the 19th 
May,  1954   (1 Declaration). 

(13) No. 1/23/54-F,!., dated the 15th 
May,  1954   (2 Declarations). 

(14) No. 1/27/54-F.L. dated the 24th 
June,  1954   (1 Declaration). 

(15) No. 1/28/54-F.L. dated the 15th 
June, 1954 (2 Declarations). 

(16) No. 1/29/54-F.I.. dated the 7th 
September, 1954 (4 Declarations). 

(17) No. 1/29/54-F.J,, dated the 30th 
October,  1954   (1 Declaration). 

(18) No. 1/30/54-F.L, dated the 26th 
July,   1954   (10 Declarations). 

(19) No. 1/34/54-F.I., dated the 13th 
August, 1954  (1 Declaration). 

 

(20) No.   1/36/54-F.I.,   dated   the 9th 
August, 1954  (1 Declaration). 

(21) No.   1/38/54-F,!.,    dated   the 
18th August,  1954   (2 Declarations). 

(22) No. 1/39/54-F.L, dated the 5th 
September, 1954  (1 Declaration). 

[Placed in the Library.   See. No. S-466 54.] 

THE  HINDU   MARRIAGE   AND 
DIVORCE  BILL,   1952—continued 

MR. CHAIRMAN: We resume the 
discussion of clause 11 and the amendments 
thereto. 
[MR. DEPUTY CHAIRMAN in the Chair]. 

DIWAN CH AM AN LALL (Punjab): Sir, I 
move: 

96. "That at page 6, sub-clause 
(1)   of clause 11 be deleted." 
I do not move amendment No. 95. 
SHRIMATI SHARDA BHARGAVA 

(Rajasthan):   Sir, I move: 
97. "That at page 6, line 28, for 

the words 'by either party thereto' 
the words 'by any person' be sub 
stituted." 
SHRI H. N. KUNZRU (Uttar Pradesh) :  

Sir, I move: 
99. "That at page 6, lines 30 and 31   be  

deleted." 
DR. P. SUBBARAYAN (Madras): Sir, I 

move: 
211. "That at page 6, lines 38-39, the 

words 'on a petition presented by either 
party thereto' be deleted." 

MR.  DEPUTY  CHAIRMAN:   Clause 
11 and the amendments are open for 
discussion. 

12 NOON 
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SHRI J. S. BISHT  (Uttar Pradesh): Sir,   I 
move my amendment No. 96: 

"That  at  page  6,  sub-clause   (1) of 
clause 11 be deleted." 
In moving this, I would invite your 

attention to the amendment that has been 
moved by Dr. Subbarayan, because that is 
complementary to this and to the amendment 
to clause 12 which will be moved by Diwan 
Chaman Lall. These are all complementary. 
The idea is that we should omit this sub-
clause (1) altogether, because it is likely to 
lead to some confusion. It says, for instance, 
in the first part: 

• "Any marriage solemnized before the 
commencement of this Act shall be null and 
void and may, on a petition presented by 
either party thereto, be so declared by a 
decree of nullity if,—a former husband or 
wife of either party was living at the time of 
such marriage..." 

Evidently it tries to give a handle to a second 
wife or a third wife, instead of the first wife 
who should have a real complaint as against 
the provisions of the law, I understand, in 
Madras and Bombay. Then, there is another 
proviso to it: 

"Provided that no such marriage shall be. 
or shall be declared to be, null and void if 
the marriage was valid under any law, 
custom or usage in force at the time of such 
marriage.' 

That seeks practically to nullify the provision 
because every marriage under the Hindu Law, 
whether it is Mitakshara or Dayabhaga, even 
if it is polygamous, is a valid marriage. In 
other words, any polygamous marriage cannot 
be challenged under it, so far as the first wife 
is concerned. We understand that those who 
agreed 

to this particular sub-clause, they had a 
different idea. The idea was that under clause 
30, Repeals, the Hindu Marriage Disabilities 
Removal Act, 1946, and the Hindu Marriages 
Validity Act, 1949, were repealed; but tbe 
Bombay Act and Madras Act were left intact. 
And probably they thought that this particular 
proviso to the first part of the sub-clause 
should safeguard the interests of those who 
had married under these particular provisions. 
My hon. colleague, Diwan Chaman Lall, is 
also going to bring an amendment to clause 
30, by which those Acts of Bombay and 
Madras will also be repealed. Therefore, 
taking all these into consideration, that is to 
say, the amendment that we propose under 
clause 30, amendment under clause 12 and the 
subsequent amendment to sub-clause (2), as 
has been moved by Dr. Subbarayan, all these 
will come into line. This subclause (1) should 
be deleted, so that all this confusion may be 
eliminated. 

PROF. N. R. MALKANI (Nominated) : Sir, 
my amendment is a very small one, but I 
think a very important amendment. 

MR. DEPUTY CHAIRMAN: Shrimati 
Sharda Bhargava has already spoken on it.    
So, please be brief. 

PROF. N. R. MALKANI: Sir, what I wish to 
say is that for the words "by either party 
thereto", it should be "by any person". It 
should not be "by either party", but it should 
be "by any person", for the very simple reason 
that the parties may themselves be interested. 
Even a third party should be allowed to 
present a petition, because there must be some 
difference between 'void marriages' and 
'voidable marriages'. 'Void marriages' are in 
themselves ab initio not valid at all. Therefore, 
the marriage is not a marriage. I suggest, 
therefore, that for this purpose anybody else 
should have the right to declare the marriage 
as void. Also, if they go to a court, the court 
can say that there is the special legislation for 
relief.    Ordinarily, the court 
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[Prof. N. R. Malkani.] will not be able to 

deal with such cases at all. Even if the court 
tries the case, it will be very lengthy, it will 
mean cost, it will mean delay, etc. The Special 
Marriage Act also does the same thingi It 
omits the clause "on a petition presented by 
either party." It also says that not only the 
parties themselves but anybody would be able 
to move in the matter. If there is to be a 
difference between void and voidable 
marriages, this amendment should be 
accepted. 

DIWAN CHAMAN LALL: Sir, if I am 
permitted to make my position clear—it has 
already been dilated upon by my hon. and 
learned friend Mr. Bisht, who has moved the 
same amendment as I have moved. The 
position is this. We have now in the Bill, as it 
comes from the Select Committee, clause 11, 
which deals with void marriages, and the first 
portion of this clause deals with any marriages 
solemnized before the commencement of this 
Act. And v.hen there is a proviso. The second 
portion deals with any marriages solemnized 
after the commencement )f this Act. So, in 
order to make the position entirely clear, I 
have suggested that this portion, dealing with 
the solemnization of marriages before the Act, 
in regard to the existence of a former husband 
or wife, or a plurality of wives, be allowed to 
be dropped from clause 11, dealing with void 
marriages, and instead, its substance be 
brought into clause 12, dealing with voidable 
marriages, and thus leaving only the second 
part. And if you will direct your mind, Sir, to 
the amendment moved by Dr. Subbarayan, 
and keep that in mind when I am reading the 
second portion of this clause, which I want to 
retain, you will be able to see the position 
quite clearly. Now, the second protion reads 
like this: 

"Any  marriage   solemnized   after 
the commencement of this Act shall 
be null and void and may    be    so 

. declared    by a degree    of nullity if 

it contravenes any one of the conditions 
specified in clauses (i), (iv) and  (v)  of 
section 5." 

MR. DEPUTY CHAIRMAN: That will be 
so if the House accepts Dr. Subbarayan's  
amendment. 

DIWAN CHAMAN LALL: Or if the House 
accepts my amendment. That is quite right. I 
am now dropping all reference to void 
marriages that are solemnized, that have 
already been solemnized, before the passing of 
this Bill, and I am bringing it into clause 12 
which deals with voidable marriages. Here, I 
am confining myself only to marriages 
solemnized after the commencement of this 
Act. Now, it says that these marriages should 
be declared to be null and void. Under clause 
5, sub-clauses (i), (iv) and (v), you will find 
that if a marriage ihas been entered into by a 
man or a woman at a time when a spouse is 
living at the time of the celebration of the 
marriage, then that will be-considered, after 
the commencement of this measure, to be a 
void marriage. Similarly, if the parties are 
within the degrees of prohibited relationship 
and unless—and this is the saving clause —the 
custom or usage governing each of them 
permits of a marriage between the two, then 
that marriage also will be declared to be a void 
marriage after the commencement of this Act. 
And finally, in regard to subclause (v), if the 
parties are sapindas of each other, unless the 
custom or usage governing each of them per-
mits of a marriage between the two, such a 
marriage will be declared to be a void 
marriage. Now, these are the three classes of 
marriages which will be declared to be void 
and which will come under this clause 
governing void marriages. The words that Dr. 
Subbarayan wishes to omit are the following 
words: — 

"on a petition presented by either party 
thereto". 

So, the position is quite clear and quite 
simple. In these three cases, a marriage  is 
declared to    be    a    void 
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marriage, and we shall deal with the other 
cases when we come to deal with voidable 
marriages. 

SHRI H.  N.  KUNZRU:   Sir,     under sub-
clause   (1)   of  clause     11,     marriages    
solemnized    before this    Bill comes into 
force can be declared null and void, if it is 
proved to the satisfaction of a court that a 
former husband or wife of either party was liv-
ing at the time of such marriage, or that the 
parties at the time of    such marriage were 
within the degrees of prohibited     relationship.      
Now,    my amendment  deals  only  with the  
first part of this  sub-clause,  i.e.,  with  the 
cases    where a man    who has married    
before    the     commencement    of this Act 
has two wives. It leaves the other part,    part   
(b),    of the    subclause   which   deals   with   
the     marriages within the degrees of prohibi-
ted relationship to be    dealt with as provided 
for in the Bill. I have    left paragraph   (b)   of 
sub-clause   (1)     as it  is,  because  the 
proviso  says    that no such marriage shall be,  
or    shall be declared to be,    null and void if 
the  marriage  was valid      under  any law, 
custom or usage in force at the time   of  such  
marriage.    Now,   there may be no law at the 
present    time governing such marriages. It is 
well-known  that    marriages    within    the 
prohibited     degrees    of    relationship are 
frowned upon by    society. There are,    
however,       certain      kinds    of marriages    
which   are     allowed    by custom  and    
usage  in  certain    communities and in certain 
States. Well, these  customs  and usages have 
been saved by clause  5.  Generally  speaking, 
therefore, the position in respect of marriages 
between persons  within the   prohibited   
degrees   of    relationship is the same now as it 
will    be hereafter. There  is no reason,  there-
fore,   why  such  a    marriage,  i.e.,    a 
marriage  contracted  between  persons who      
are    within        the    prohibited degrees   of   
relationship,   should    not be     declared  null  
and    void    under this Act.  But as    regards 
the    cases where   persons    have   married     
two wives, they stand on a different foot- 

ing. There is no law anywhere except in 
Madras, in Bombay, or in Saurashtra, where 
such marriages are illegal. It is desirable, 
therefore, to omit this portion of sub-clause 
(1), and to deal with the cases covered by it 
under clause 12, which deals with the voidable 
marriages. This is the reason, Sir, why I have 
confined my amendment to paragraph (a) of 
sub-cljause *(1), and have left paragraph (b) of 
the same clause as it is. (Interruption.) My 
hon. friend, Mr. Rajagopal Naidu, wants to 
know whether the proviso does or does not 
apply to para. (a). I confess that the meaning 
of this is not quite clear. But it seems to me 
that somehow the Select Committee thought, 
and the Government agreed with it, that 
notwithstanding the proviso, part (a) dealt with 
the cases covered by the Bombay, Madras and 
Saurashtra Acts, to which I have referred. 
Now, the hon. Minister in charge of the Bill 
agreed, the other day, to delete, I think, these 
words in clause 29 (2) which have the effect of 
saving this clause. Once this is done, there is 
no reason why the cases where a man has 
married two wives should be dealt with under 
clause 11. I mean that such marriages had 
better be dealt with under clause 12 which 
deals with voidable marriages. Indeed, when I 
dealt with this matter the other day, I think my 
hon. friend, 9hri Bisht, asked as to why the 
marriage should be regarded as null and void, 
and why it should not be dealt with under 
some other clause of the Bill. I thought that 
there was force in this contention. I have, 
therefore, given notice of an amendment for 
dealing with this matter under clause 12, 
which relates  to voidable marriages. 

DR. P. V. KANE (Nominated): 
Mr. Deputy Chairman, I want to 
oppose both the amendments. First 
of all, as regards (1) I am submit 
ting that the ordinary rule is that 
every legislation is ............  
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SHRI B. C. GHOSH (West Bengal) :   What 

is he opposing? 

DR. P. V. KANE: I am dealing with clause 
11, sub-clauses (1) and (2). There are two 
amendments. There is an amendment to omit 
(a) but retain (b). There is another amendment 
for omitting the words "by either party 
thereto" and substituting the words 'by any 
person'. 

MR. DEPUTY CHAIRMAN: Do you want 
the entire clause to be omitted? 

DR. P. V. KANE: I would come to that later 
on. As regards (1), what I am at present 
saying is that I would not allow any person to 
interfere with any marriage that was 
performed years before the Act came into 
force. On that ground, if any right of petition 
is to be allowed at all, it should be only to the 
parties to the marriage, if at all. So far as 
amendment No. 97 is concerned, I would very 
strongly oppose it. It says that the words 'by 
either party thereto' should be substituted by 
the words 'by any person'. Under this, any 
man in the street may do it, even though they 
were living a completely happy life. Before 
this Act comes into force, in the whole of 
India except in the three provinces of Madras, 
Bombay and Saurashtra, polygamous 
marriages would be all right. So far, those 
marriages have been good, but now you are 
making them bad after this Act comes into 
force. I would oppose strongly any legislation 
in the matter of marriages being allowed 
retrospective effect of this kind. 

Therefore I am opposing this on two 
grounds. Firstly, I oppose it on the general 
ground that every Act should be prospective 
and not retrospective. Secondly, I oppose it on 
the ground that only the two parties to it 
should be allowed to interfere with their 
marriage before the Act, if at all. Under the 
amendment,  you   are  allowing  any  person 

to   do  it.  Therefore,   that  should not be 
aiiowed. 

PROF. N. R. MALKANI: Then, what is the 
difference between 'void' and 'voidable' 
marriages? 

DR. P. V. KANE: It is not very 
material. The question is that a de- 
claratory decree has to be made. 
Whether it is void or voidable, the 
decree is declaratory. You will find 
here that it is a decree of nullity. 
The declaration is that the marriage 
is null and void. Whether it is void 
or voidable makes little difference. 
As regards the first class of 
marriages, i.e., marriages performed 
before the Act comes into force...................  

DIWAN CHAMAN LALL: Then, are you in 
favour of the amendment to delete the first 
part of the clause? There is an amendment to 
that effect. 

DR. P. V. KANE: I would favour it, 
personally speaking. That is my personal 
opinion, even though as the Chairman of the 
Committee, I have signed the report. My 
personal opinion is not given up by my sign-
ing the report. 

SHRIMATI SHARDA BHARGAVA: Can a 
Member of the Select Committee give his 
personal opinions afterwards? 

DR. P. V. KANE: Certainly, I can do it. The 
majority opinion has prevailed. That does not 
mean that my right to my opinion is gone. My 
personal opinion is that sub-clause (1) of 
clause 11 should go. The report represents 
only the majority view. My lady friend here 
questions my right to give my personal 
opinion. 

SHRIMATI SHARDA BHARGAVA: I did 
not question it. I only wanted to know. 

DR. P. V. KANE: Dr. Kunzru's amendment 
is justified in the sense that (a) should go. 
Then as regards (b) "the parties at the time of 
such marriage were within the degrees of 
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prohibited relationship", you must remember 
that the prohibited degrees now laid down are 
entirely different from the degrees of prohi-
bited relationship before this Act. Before the 
Act, the degrees of prohibited relationship 
included Sagotra marriages and Sapinda 
marriages. Before this Act, both were not al-
lowed, while under this Bill we have 
prohibited degrees only in a very restricted 
sense in clause 4. So, many complications may 
arise. I would rather personally vote against 
both the sub-clauses. A lot of mischief would 
be done. Even apart from the fact that no third 
person should be allowed to question the 
marriage, even with regard to the parties 
themselves, they were married before the Act, 
somehow or other they have lived as husband 
and wife for many years, and then because this 
law is passed, you should not allow them to 
say, "Our marriage was bad because we were 
within the degrees of prohibited relationship." 
This they should not be allowed to do. 

SHRI J. S. BISHT: There is one point on 
which the hon. and learned Dr. Kane may 
throw some light. If you retain this sub-clause 
(1), then it is a void marriage. Dr. Kane seems 
to be under the impression that void and 
voidable marriages are the same. It is not so in 
law. If it is void, it is void ab initio, and when 
the question of inheritance comes up, they 
may say that it was an illegitimate marriage. 
They can say that the marriage was void and 
therefore the children were illegitimate. That 
is where the trouble arises. 

DR. P. V. KANE: Whether the marriage at 
the time it was performed was void or 
voidable does not matter to me. What does 
matter to me is that such a thing should not 
exist, because after this the two parties will be 
fighting with each other, whereas they have 
been doing well over  a    number  of    years,    
because 

they now get the right to    question their own 
marriage. 

SHRI B. K. MUKERJEE (Uttar Pradesh): 
That means that you are opposed to sub-
clause (1) of clause 11. 

DR. P. V. KANE: Yes. Sub-clause (2) is 
that any marriage solemnized after the 
commencement of this Act shall be null and 
void. I agree to that, but I oppose Dr. 
Subbarayan's amendment. He wants any 
person to be allowed to go to a court and get a    
declaration.  That  is  too much. 

SHRI H. N. KUNZRU: May I ask Dr. Kane 
What the effect is of the words "shall be null 
and void"? 

DR. P. V. KANE: That means that it will be 
declared null and void if it is in contravention 
of the conditions laid down in clause 5. If the 
contravention is there, really it is not a 
marriage at all, and therefore I do not object 
to the words that the marriage shall be null 
and void because it contravenes the express 
provisions laid down by clause 5. 

SHRI H. N. KUNZRU: Does it not mean 
then that, if the marriage is null and void in 
accordance with the law, it can be questioned 
by any person? 

DR. P. V. KANE: I do not like third  parties  
questioning it. 

SHRI H. N. KUNZRU: My hon. friend, Dr. 
Kane, may not like it, but that is the legal 
effect of the phrase 'null and void'. We are not 
concerned with his liking but the legal effect 
of these words. 

THE MINISTER FOR COMMERCE (SHRJ 
D. P. KARMARKAR) : 'Shall be null and void' 
means that anybody can go to a court of law. 
Null and void means null and void. 

MR. DEPUTY CHAIRMAN: I 
want to know this from you. If a 
marriage solemnized after the com 
mencement of this Act shall be null 
and void, then, unless a declaration 
is obtained from the court.................. 
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DR. P. V. KANE: You are referring to sub-

clause (1) or (2)? 

MR. DEPUTY CHAIRMAN: Be. 
fore this Act it was a valid mar 
riage and ..........  

DR. P. V. KANE: The word 'shall be null 
and void' will be bad in the first clause but in 
the second it will be good. 

MR. DEPUTY CHAIRMAN: 'A marriage 
before the commencement of this Act' will 
apply only to marriages made before the Act. 

DR. P. V. KANE: The first part applies only 
to marriages before the Act. 

MR. DEPUTY CHAIRMAN: Then a valid 
marriage, after the commencement of this Act 
can be declared null and void by obtaining a 
decree. Is that your contention? 

DR. P. V. KANE: That is the effect. 

MR. DEPUTY CHAIRMAN: Is it not 
introducing a dangerous principle? You seek 
to declare it as void by a declaration. A void 
marriage is always void and anybody can 
question the issues. 

DR. P. V. KANE: As regards the second,   
there  is  no  difficulty. 

MR. DEPUTY CHAIRMAN: I am 
(.•oncerned with the first. 

DR. P. V. KANE: As regards subclause (1) 
it would be wrong to say that the marriage 
shall be void. All that we can say is that that 
marriage does not affect anybody's right. 

MR. DEPUTY CHAIRMAN: As the clause 
stands, it reads: 'Shall be null and void'. 

DR. P. V. KANE: That is wrong drafting. I 
am opposed to it. I am for omitting the whole 
of sub-clause (1). 

SHRI H. N. KUNZRU: With regard to sub-
clause (1) I do want a clarification regarding 
para (b). Marriages within the degrees of 
prohibited relationships are not valid 
according to the Hindu Law even now. What-
ever those degrees may be, they are null and 
void. Why do you want to save them by 
omitting the whole sub-clause   (1)? 

DR. P. V. KANE: Because the pro 
visions differ ..........  

MR. DEPUTY CHAIRMAN: The 
prohibited degrees of relationships are now 
less. The number was greater  before. 

SHRI H. N. KUNZRU: Therefore the 
person who married before the com-
mencement of this Act will not be in a worse 
position than now. He is in a better position 
and if even then the marriage comes within 
the degrees of prohibited relationship, why 
should we be tender to him? 

MR. DEPUTY CHAIRMAN: If such a 
marriage was valid at the time, could it be 
declared null and void later? 

DR. P. V. KANE: In order to avoid 
complications, I would suggest that the whole 
of sub-clause (1) should be omitted. It is for 
the House to decide. As regards the second, as 
I said, the marriage is null and void but a 
declaration to be obtained by a third party is a 
different matter. You will remember that 
under section 42 of the Specific Relief Act a 
declaratory decree can be passed only in 
favour of certain persons. There it is laid 
down that you can get a declaration where 
your interest or property is affected. 

MR. DEPUTY CHAIRMAN: But in the 
case of marriage after the commencement of 
this Act, if a marriage is void (you say that a 
marriage shall be null and void), then it is 
void ab initio. 
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DR. P. V. KANE: I don't want third parties 

to interfere unless their property is affected. If 
you say 'shall, be null and void' any person 
can apply  which is  too  much of a right. 
I dont like that. Of course, you may 
like it. That is my personal opinion 
that under the Specific Relief Act, 
section 42, third parties are well 
protected and they need not be 
brought in here. 

DIWAN CHAMAN LALL: May I interrupt 
him? I don't want to interrupt him. He is a 
very able lawyer but in regard to this 
particular matter there seems to be a tiny little 
confusion of thought. When it is a question of 
null and void, as Dr. Kunzru has said, it is 
null and void ab initio. If it is null and void, 
ab initio, then anybody wishing to get a 
declaratory decree can get it. Section 42 of the 
Specific Relief Act which deals wit'i 
declaratory reliefs is quite clear on the point. 
Once you say that it is null and void ab initio, 
then anybody can ask for a declaratory decree. 
That  is  the  question. 

SHRI D. P. K ARM ARK AR: Dr. Kane's 
point is:   'I don't    like clause 
II (1) at all. If you do, then for 
God's sake don't make It void, but 
voidable.' 

MR. DEPUTY CHAIRMAN: We are now 
on clause 11  (2). 

DR. P. V. KANE: Regarding clause 11 (2) I 
say the marriage is null and void but you 
bring it under clause 12. The third party does 
not come into it at all. Between the parties 
they may get the declaration. But as regards 
third persons, that is not necessary. 

MR. DEPUTY CHAIRMAN: Even under 
clause 11 (2) my doubt is, suppose it comes 
under the mischief of sub-clauses (i), (iv) and 
(v) of clause 5, then the marriage is void ab 
initio. Then, where is the need for declaration 
for nullity? Anybody can question it. Why do 
you want to restrict it to the parties only? 

DR. P. V. KANE: We don't want to give 
handles to third parties in a law about 
marriage. Third parties are well protected 
under Specific Relief Act. 

MR. DEPUTY CHAIRMAN: It is a right 
which the law allows. 

DR. P. V. KANE: The right is not conferred 
on any man particularly to say that a marriage 
is bad. 

SHRIMATI SHARDA BHARGAVA: Illegal 
acts can be challenged by anybody. 

DR. P. V. KANE: That is not my 
contention. I am opposed to it— lock, stock 
and barrel. 

DR. P. SUBBARAYAN: My amendment 
comes in if the matter is void ab initio. Much 
has been said both by Dr. Kunzru and by 
Diwan Chaman Lall but I want to take you a 
little further. As a matter of public policy, I 
feel that if a marriage is void ab initio, any 
member of the public should have the right to 
have the marriage declared null and void. If 
not, what should be done? Is it for the court? 

SHRI D. P. KARMARKAR: Really 
those of us who want to put it in 
No. 2 .......  

DR.     P. SUBBARAYAN:       My 
amendment with regard to clause 11 (2) is 
that as a matter of public policy, if a marriage 
is null and void ab initio, then it should be the 
right of any member of the public to question 
the legality of it and get a verdict of the court. 
That is the position with regard to that. 

Secondly, with regard to subclause 11 (1) I 
am in entire agreement with Dr. Kunzru. That 
is to say, I do not see why you should not 
have 11 (1) (b) if it is against the law, retained 
in sub-clause 11 (1). But sub-clause 11 (1) (a) 
may be omitted.  As  Dr.  Kane has    said,  
we 
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post facto legislation. We should not make 
any party to have less right than he had before 
the passing of the Bill. If in his opinion a man 
had the right to marry and he married under 
the existing law, he should not lose that right. 
I therefore think that you may retain sub-
clause 11 (1) (b) but sub-clause 11   (1)   (a)   
should be  omitted. 

SHRI KISHEN CHAND: (Hyderabad) : Sir, 
I strongly oppose this clause dealing with void 
marriages. As it is, we are making a 
fundamental change in Hindu society and if 
you allow anybody and everybody to interfere 
with the sanctity of the home and of marriage 
and if you declare a marriage null and void ab 
initio, then I think it would cut at the very 
basis of married life and society. You may 
have voidable marriages. If the two parties are 
agreeable, they can have the marriage declared 
null and void. But no marriage should be void, 
ab initio, for that would be against the very 
spirit or basis of society. You should not have 
anybody and everybody poking his nose into 
the internal management of a home. That is 
wrong in principle. 

Dr. Subbarayan, in his observations, 
enunciated a wrong principle, that if it is the 
public policy, it should be declared null and 
void. I beg to differ from him. As a matter of 
public policy, we should not try to break up 
homes and families. Therefore, I submit that 
no marriages should be declared null and void 
ab initio; there should be only voidable 
marriages and you can include all these 
conditions under that clause dealing with 
voidable marriages. Therefore, I oppose it. 

MR. DEPUTY CHAIRMAN: Suppose two 
persons within the degrees of prohibited 
relationship marry, even then do you want 
that marriage to continue? 

SHRI KISHEN CHAND: It may 
continue until either of the parties 
makes an application............... 

MR. DEPUTY CHAIRMAN: Even if it is 
opposed to public policy? 

SHRI KISHEN CHAND: I do not think it 
can ever be a matter of public policy. I do not 
think we should declare any  marriage void  
ab  initio. 

SHRI B. GUPTA (West Bengal): Sir, I seek 
a little clarification because I am in some 
difficulty in understanding this provision; and 
I hope you also will help me. In 11 (1) you say 
that the marriage should be null and void. The 
question is whether it should be null and void 
ab initio. If it is then the question of 
presentation of petition by either party does 
not arise. It is not restricted to them and 
anybody can submit a petition and get it 
declared null and void. But the    point is,    if 
the position is that "the marriage .....................  
shall be null  and void and    may ....................  
be so declared by a decree" suppose it is not 
declared, what will be the position? Suppose 
nobody makes a petition, what happens? You 
say the marriage shall be null and void. 
Assuming that there are only two persons who 
can make an application and they do not make 
it, then what happens? How does that mar-
riage stand then? Is it null and void? Is it as if 
this nullity can come into effect even then? Or 
will the marriage remain just as it is? That is 
not clear. 

DR. W. S. BARLING AY (Madhya 
Pradesh): Sir, my submission is that the entire 
clause 11 should be omitted altogether. I am 
very grateful to my hon. friend Mr. Kishen 
Chand for having raised the very relevant 
point that he raised. So far as this particular 
clause is concerned, there are two reasons why 
the entire clause should be omitted. One 
reason is that this entire clause as framed is 
really very very badly drafted. That is one 
thing, but I    will    come 



1883      Hindu Marriage and      [ 14 DEC. 1954 ]       Divorce Bill, 1952 1884 
back to that in a minute. The second reason is, 
as Mr. Kishen Chand has just stated as a 
matter of fact, there ought not to be any void 
marriages at all. Marriages may be declared 
void, provided they are voidable, and they 
should be declared void if somebody is 
interested in getting them declared void and 
only when there is anybody interested in get-
ting them declared void. So, there is no 
earthly reason why they should be void ab 
initio. 

SHRI J. S. BISHT: Even if. a man marries 
two wives after the passing of this Bill? 

DR. W. S. BARLINGAY: It does 
not matter a tuppence, if he does it .................. 

DIWAN CHAMAN LALL: Not two pence? 

DR. W. S. BARLINGAY: What 
does it matter?   If you want to................... 

MR. DEPUTY CHAIRMAN: Then your 
argument support the retention of this clause? 

DR. W. S. BARLINGAY: No it is entirely a 
mistake. Like my hon. friend Mr. Kishen 
Chand, I also feel that this may be declared 
voidable. That is an entirely different matter 
from making it void ab initio. 

DIWAN CHAMAN LALL: He says only of 
the first part. 

DR. W. S. BARLINGAY: They could be 
declared void if they come under the voidable 
clause. There is no difficulty about that, that is 
to say, provided somebody is interested in 
getting that particular marriage declared void. 
But why should a marriage, ab initio, be void? 
I do not really understand. There is no point in 
making it void ab initio. 

DR. SHRIMATI SEETA PARMANAND: 
May I ask a question? Suppose a woman who 
has her spouse living,   goes   and   lives   with   
another 

IOO R.S.D. 

man. Should it be considered as a valid 
marriage with regard to the children? Should 
it not be considered void ab initio"! 

DR. W. S. BARLINGAY: I may not answer 
this question, because I am only here pointing 
out the difficulty so far as this particular 
clause is concerned. If that sort of a case 
comes up, then you may amend the Act later 
on,  if you like. 

MR. DEPUTY CHAIRMAN: Anyway, it 
does not come under the mischief of this 
clause. 

DR. W. S. BARLINGAY: Yes, Sir. As far 
as the other point is concerned, I do support 
and I do strongly support Dr. Kunzru in 
whatever he has suggested. When you say that 
a marriage is void, we need not mix up that 
with the question as to whether somebody will 
make a petition to get it declared void. If it is 
void, then it is void ab initio. It is void, 
whether it is declared void or not. That is the 
whole point. I am sure even my hon. friend 
Diwan Chaman Lall will agree with me here. 
The whole point is, it is not necessary, for if a 
thing is void, then it is void. Whether it is 
declared void or not by any court, it is none-
the-less void. And if the thing has incidental 
consequences then those consequences will 
happen as if that particular thing is void. 

SHRI J. S. BISHT: Then why does the hon. 
Member object to subclause  (2)  of clause 
11? 

MR. DEPUTY CHAIRMAN: Yes, yes, you 
have to finish soon, Dr. Barlingay. Your time 
is running out. 

DR. W. S. BARLINGAY: Yes, Sir, only 
one minute more. I will not take up sub-clause 
(1) because Dr. Kane has suggested that he is 
in favour of entirely omitting that clause.   
Take  sub-clause   (2): 
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"Any marriage solemnized after 
the commencement of this Act shall 
be null and void and may, on a 
petition presented by either party 
thereto, be so declared by a decree 
of nullity .........  

So, if the marriage is null and void still, 
suppose 'fcobody makes a petition, then is it 
void or is it valid on that account? What I 
suggest with all respect is that these two 
portions of this clause are inconsistent with 
each other. Either you simply say "It shall be 
voidable and shall be de-clared void." That is 
perfectly consistent. Dr. Kunzru was perfectly 
right when he said that these two portions of 
the clause are absolutely inconsistent. If it is 
void, then it is void and there is no question of 
any declaration. If it is not void, then it cannot 
be declared to be void. That is quite clear. On 
the other hand, as Shri Kishen Chand has 
pointed out. it is quite correct to say that they 
will be voidable. 

MR. DEPUTY CHAIRMAN: You have 
already said that. 

DR. W. S. BARLINGAY: I am afraid, Sir, 
Dr. Kunzru's objections are not properly 
answered. 

MR. DEPUTY CHAIRMAN: All right. Mr. 
Rajagopal Naidu, please be brief. 

SHRI RAJAGOPAL NAIDU (Madras) : 
Yes, Sir, I shall be very brief. I am always 
very brief. Sir, I am for deletion of clause 11 
(1) and also for accepting the amendment 
tabled by Dr. Subbarayan. With regard to the 
amendment of Dr. Kunzru, I am sorry I beg to 
differ from his able view. The substance of 
arguments advanced by him is that clause 11 
(1) (a) should go and clause 11 (1) (b) should 
remain. 

The argument that he advanced for that 
purpose is    that there is    a 

proviso attached to clause 11 (1) that no such 
marriage shall be, or shall be declared to be, 
null and void. 

SHRI H. N. KUNZRU: The proviso is 
attached to both, not merely to sub-clause 1  
(b). 

SHRI RAJAGOPAL NAIDU: Yes, it is 
attached to both, but I am replying to Dr. 
Kunzru's point with regard to sub-clause 1 (b). 
Now, reading (b) with the proviso attached to 
it it means, "the parties at the time of such 
marriage were within the degrees of prohibited 
relationship provided that no such marriage 
shall be. or shall be declared to be. null and 
void if the marriage was valid under any law, 
custom or usage in force at the time of such 
marriage." My hon. friend, Pandit Kunzru, 
said that there are certain marriages under the 
Hindu Law which are void if such marriages 
happen to come within the prohibited degree 
ol relationship. I am sorry I beg to disagree. 

SHRI H. N. KUNZRU: They are not valid 
according to  Hindu Law. 

SHRI RAJAGOPAL NAIDU: My hon. friend 
said that it is void; even taking it for granted 
that it is void— void does not mean invalid—I 
wish to submit that all the marriages under 
Hindu Law are valid marriages under the law 
as it stands unless such marriages are procured 
by force or fraud. If the marriage is procured 
by force or fraud, even then the marriage is not 
void but it is only invalid and the decisions 
have £one tc the extent of saying that when a 
congenital idiot's marriage is arranged by his 
father and the marriage produces an issue, the 
party is lawfully married even according to the 
statutes. The Child Marriage Restraint Act 
awards only a punishment if the marriage is 
procured and if the bride or bridegroom is less 
than the statutorily laid down age. The 
marriage is held to be valid even though the 
party is punished.   I  do    not    think  there    
is 
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anything as void marriage in the Hindu law 
except that marriages are considered to be 
invalid marriages il such marriages are 
procured by force or fraud. As such, I 
emphatically feel that the entire clause 11 (1) 
should go. As has already been said by several 
Members on the floor of this House, such 
marriages being ab initio void, anybody can 
set the law in motion and get a decree of 
nullity in a competent court of law and it need 
not necessarily be the parties, the bride or the 
bridegroom that should go to a court of law. I 
feel that the amendment of Dr. Subbarayan 
should be accepted in this matter. 

MR. DEPUTY CHAIRMAN: Do 
you want to    speak, Mr.    Sumat 
Prasad? Two have already spoken .about this. 

SHRI SUMAT PRASAD (Uttar Pradesh): I 
am for retention of subclause 1 (b) of clause 
11 because this will affect inheritance also. 
The scope of prohibited degrees is being 
narrowed—formerly it was very wide —and it 
is all the more reason why 'this sub-clause 
should be retained. The deletion of the above 
sub-clause will be against public policy. A 
marriage between a brother and sister does not 
take place, but assuming there is such a 
marriage, the deletion of the sub-clause wiH 
make it valid. Therefore, I say that marriage 
within prohibited degrees should not be made 
voidable, such marriages should he retained 
under the category of void marriages and sub-
clause 1 (b) of clause 11 should be retained. 

SHRI B. K. MUKERJEE; What about sub-
clause  (1)  (a)? 

SHRI SUMAT PRASAD: I am for its 
deletion. 

SHRI D. P. KARMARKAR: Sir. there has 
been a little confusion about this matter. In 
clause 11, we are agreeable to accepting this 
amendment—I will make the position a little   
^clearer—subject   to      accepting 

Diwan    Chaman    Lall's    amendment 
regarding divorce. Is that right? 

DIWAN CHAMAN LALL: That i* right. 

SHRI D. P. KARMARKAR: We are 
accepting the amendment for the deletion of 
sub-clause (1) of clause 11. We are agreeable 
to that subject to the observation we made that 
we propose to accept the amendment tabled 
by Diwan Chaman Lall to the clause on 
divorce, that is, amendment No. 217. I shall 
read it so that the House may have a clear 
idea. The understanding should be clear on 
our side. 

MR. DEPUTY CHAIRMAN: That 
amendment is  to clause 13. 

SHRI D. P. KARMARKAR: Yes, but I am 
making the position clear FO that the House 
may be in a position to understand what we 
are accepting and what we are not accepting. 

This is how amendment No. 217 reads: 

"(2) A wife may also present a petition 
for the dissolution of her marriage by a 
decree of divorce on the ground,— 

(i) in the case of any mar 
riage solemnized before the com 
mencement of this Act .............," 

this is in relation to the subject under 
discussion. 

"....... that the husband had mar 
ried again before such commence 
ment or that any other wife of 
the husband married before such 
commencement was alive at the 
time of the solemnization of the 
marriage of the petitioner;". 

This does away with two things: it does 
away with the question of rendering the first 
marriage which was really valid also void 
which is what would have ordinarily 
happened. It is absurd also and the second 
thing is that it removes the difference between 
what we propose now and the tenor of the 
other Acts that are already in  force,   whether  
to  give  the 
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right to the first wife or to the second 
wife. The tenor, so far as I could 
 ither, gives the right to either of 
_i,j two parties and since it gives a 
contingent future claim, it does not 
render either of the marriages void 
ab initio. Subject to that understand 
ing Sir, we accept the proposed de 
letion of sub-clause (1) of clause 11, 
that is amendment No. 96. We do not 
propose to accept the amendment of Dr. 
Subbarayan because ultimately that 
will arise ..........  

DrwAN CHAMAN LALL: It is not 96 that 
you are  accepting but 95. 

SHRI D. P. KARMARKAR: Sometimes 
Diwan Chaman Lall may also be wrong. 

MR. DEPUTY CHAIRMAN: Amendment  
No.   95   was  not   moved. 

SHRI D. P. KARMARKAR: Tbe 
whole discussion has been a result of 
misunderstanding. When we say that 
it shall be null and void, it does mean 
that it gives right to everybody to 
challenge it in a court of law—let 
there be no doubt about it—but in ad 
dition to that general right, the parties 
to the marriage have been given an 
additional right by this Act. That has 
been done and we do not want to 
give that to any third party or any 
inter-meddler. * 

SHRI H. N. KUNZRU: What is the 
additional right? 

SHRI D. P. KARMARKAR: If my friend 
considers it 3 little further, he will see that it 
is an additional right. 

SHRI RAJAGOPAL NAIDU: So long as 
section 42 of the Specific Relief Act is there, 
these words aie superfluous. 

SHRI D. P. KARMARKAR: It is 
superfluous and it is also harmless. In any 
case, we say that it is an additional right 
which will make things much easier under this 
Act. 

MR. DEPUTY CHAIRMAN: It wiH be by a 
simple petition by the parties-to the marriage. 

SHRI D. P. KARMARKAR: It would be 
simplified; the parties to tne marriage would 
have the right. That. is the whole position. 

DR. P. SUBBARAYAN: Does this mean 
that the right of the public to go before the 
court is still maintained because of the nullity 
of marriage tut that they are giving an 
additional right to the parties concerned to go 
before a court of law by a simple petition? 

SHRI D. P. KARMARKAR: My friend is 
very experienced and he should know. The 
right is given TO the general public as well as 
to the parties. Anyone with a cause of action 
can approach the court. 

MR. DEPUTY CHAIRMAN: A third party 
will have to file a suit whereas the parties 
have simply to petition. 

MR. DEPUTY CHAIRMAN: The-question 
is: 

96. "That at page 6, sub-clause (IV of 
clause 11 be deleted." 

The motion was adopted. 

Amendment No. 97* was, by leave of the 
House, withdrawn. 

MR. DEPUTY CHAIRMAN: AmenoV 
ment No. 99 is barred. 

Amendment No. 211* was, by leave of the 
House, withdrawn. 

MB. DEPUTY CHAIRMAN: The-question 
is: 

"That clause    11,     as    amended, stand 
part of the Bill " 
The motion was adopted. 

Clause 11, as amended, was added to the 
Bill. 

*For texts of amendments Nos. 97 and 
211, vide col.  1864 supra. 
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MR. DEPUTY   CHAIRMAN: Motion 

moved: 
"Thai; clause 12 stand part of the Bill." 

The amendments    may    be moved now. 
SHRI  SUMAT  PRASAD:   Sir,  I  beg to  

move: 

101. "That at pages 6 and 7. sub 
clause (1) of clause 12 be deleted." 
PANDIT  S.   S.  N.     TANKHA  (Uttar -

Pradesh):   Sir,   I  beg   to  move: 

102. "That at page 6, line 42, 
after the word 'solemnized' the words 

"   'five years' be inserted". 
SHRI H. N. KUNZRU:  Sir, I beg to 

.move: 

103. "That at page 6, line 44, after the 
words 'by either party thereto' the words 'or 
by any former wife or husband of either 
party thereto' be inserted." 

104. "That at page 6, line 45. for the 
word 'either' the word 'any' be substituted." 

SHRI V. K. DHAGE     (Hyderabad): Sir, I 
beg to move: 

105. "That at page 7. line 1. after 
the word 'impotent' the words 'or 
frigid' be inserted." 
SHRI    KANHAIYALAL D.  VAIDYA 

(Madhya Bharat): Sir, I beg to move: 
106. "That at page 7, lines 2-3, 

after the word 'proceeding' the 
words 'or due to change of sex bas 
lost manhood or womanhood as the 
case may be' be inserted." 

SHRI H. N.  KUNZRU:     Sir,    I beg "to 
move: 

107. "That at page 7. after line 
3, the following be inserted, name 
ly : — 

'(aa) that a former husband or wife of 
either party was living at the time of 
such marriage; or 

(aaa) that the respondent has married 
again after the marriage vith the 
petitioner; or'" 

SHRI B.    GUPTA:    Sir,   I   beg   to 
move: 

109. "That at page 7, lines 6 to 8 be 
deleted." 

SHRI V. K. DHAGE:  Sir, I beg   to move : 

111. "That at page 7, line 13, after 
the word 'impotent' the words 'or 
frigid'  be inserted." 

1 P.M. 

SHRI B. GUPTA:    Sir.    I   beg   to move: 

112. "That at page 7, line 17, the 
words and figure 'or clause (iii)* 
be deleted." 

SHRI V. K. DHAGE:  Sir, I beg   to move: 

115. "That at page 7, after line 30, the 
following be added namely:— 

(d) that the respondent was at the time of 
marriage pregnant by another man; 

Provided that the court shall not grant the 
degree of nullity unless it is satisfied that— 

(i) the petitioner was at the time of 
marriage ignorant of the facts alleged; 
and 

(il) the proceedings are instituted 
within one year from the date of 
marriage.'" 

SHRI KISHEN  CHAND:   Sir,  I beg to 
move: 

116. "That at page 7, after line 30, the 
following new sub-clause be added, 
namely: — 

'(3) Any marriage solemnized after the 
commencement of this Act shall be 
voidable and may, on i petition presented 
by the husband, be annulled by a decree of 
nullity when  the husband finds  his  newly 
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pregnant  at the time of his   marriage    by 
some   person other than himself: 

Provided that— 

(a) the husband was ignorant of this fact 
at the time of the marriage; 

(b) the marital intercourse with the 
consent of the husband has not taken 
place between the parties after the 
husband discovered this   objectionable   
pregnancy; and 

(c) the husband institutes the 
proceedings within nine months of the 
date of his marriage with that wife.'" 

DIWAN CHAMAN LALL: Sir, I beg to 
move: 

212. "That at pages 6 and 7, for the 
existing clause 12, the following  be  
substituted,   namely: — 

'12. Voidable Manages.—(1) Any 
marriage solemnized, whether before or 
after the commencement of this Act, shall 
be voidable and may be annulled by a 
decree of nullity on any of the following 
grounds, namely: — 

(a) that the respondent was impotent 
at the time of the marriage and continued 
to be so until the institution of the pro-
ceedings; or 

(b) that the marriage is in con-
travention of the condition specified in 
clause (ii) of section 5;   or 

(c) that the consent of the petitioner, 
or where the consent of the guardian in 
marriage of the petitioner is required 
under section 5, the consent of such 
guardian was obtained by force or fraud; 
or 

(d) that the respondent was at the 
time of the marriage pregnant hy some 
person other than the petitioner. 
(?,) Notwithstanding anything contained 

in sub-section 
».l), no petition for annulling a 

marriage—
 
I 

(a) on the ground specified in clause 
(c) of sub-section (1) shall be entertained 
if— 

(i) the petition is presented more than 
one year after the force had ceased to 
operate or; as the case may be, the fraud 
hard  been  discovered;  or 

(ii) the petitioner has, with his or her 
full consent, lived with the other party to 
the marriage as husband or wife after the 
force had ceased to operate or, ses the 
case may be, the fraud had been 
discovered; 

(b) on the ground specified in clause 
(d) of sub-section (1) shall be entertained 
unless the court is satisfied— 

(i) that the petitioner was at the time 
of the marriage ignorant of the facts 
alleged; 

(ii) that proceedings have been 
instituted in the case of marriage 
solemnized before the commencement of 
this Act within one year of such 
commencement and in the case of 
marriages solemnized after such 
commencement within one year from the 
date of the marriage; and 

(iii) that marital intercourse with the 
consent of the petitioner has not taken 
place since the discovery-by the 
petitioner of the existence of the grounds 
for a decree.'" 

DR. P. SUBBARAYAN:    Sir,  I beg. to 
move: 

213. "That at pages 6-7. for the existing 
clause 12. the following be substituted,   
namely: — 

'12. Voidable Marriages.—Any 
marriage solemnized before the 
commencement of this Act shall 
be voidable and may be annul 
led by a decree of nullity if the 
parties at the time of the mar 
riage were within the degrees of 
prohibited relationship or 
oaoindas of each other, unless the 
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custom or usage governing each of them 
permitted of a marriage between the 
two.'" 

I do not move the second part. 

MR. DEPUTY CHAIRMAN: Clause 12 
and these amendments are open for 
discussion. 

SHRI H. N. KUNZRU: Mr. Deputy 
Chairman, my amendments seek to alter sub-
clause (1) in certain matters. If they are 
accepted, then the first part of clause 12, I 
mean clause 12(1) will read as follows: "Any 
marriage solemnized before the 
commencement of this Act shall be voidable 
and may, on a petition presented by either 
party thereto, or by any former wife or 
husband of either party thereto, be annulled by 
a decree of nullity on any of the following 
grounds, namely" here come in the 
amendments covered by amendment No. 107, 
"that a former husband or wife of either party 
was living art the time of such marriage; or 
that the respondent has married again after the 
marriage with the petitioner; or" 

Sir, sub-clause (a) of clause 11(1) was 
objected to on two grounds (1) that it made 
something legal at the time that it was done 
null and void under this law and (2) that it 
gave the right of presentation of a petition 
only to the second wife and not to the first 
who might be supposed to be more aggrieved 
than the second wife. 
ITHH VICE-CHAIRMAN    (SHRI R.      C. 

GUPTA) in the Chair.] 

It may be recognised that in some cases the 
second wife may have agreed to a marriage 
with a man under a misconception. She may 
have been deceived and it is desirable 
therefore to allow both the first and the 
second wife to present a petition urging that 
their marriage be annulled. Now, the hon. 
Minister in charge of the Bill has already told 
us that he is going to accept Diwan Chaman 
Lall's. amendment No. 217. Of course, his 
decision on this subject is final; it is not a 
matter of argument but of his preference. 

SHRI D. P. KARMARKAR:     It   ts 
considered opinion. 

-SHRI H. N. KUNZRU: But if the question is 
one of argument then 1 certainly think that it 
is better to have a provision like the one 
proposed by me under clause 12 which deals 
with voidable marriages. The advantage of 
such a course is that it is not necessary for , 
the aggrieved parties to wait for three years 
before the presentation of a petition for a 
declaration of nullity of their marriage. Diwan 
Chaman Lall's amendment which relates to 
clause 13, if accepted, will compel these 
parties to wait for three years. They cannot 
present a petition for divorce unless three 
years have elapsed since the. date of the 
marriage. 

Now, it is quite possible that when this Bill 
becomes an Act of Parliament there may be 
cases where a man has married two wives, has 
married for the second time in the lifetime of 
his first wife, only a few months or a year 
before the commencement of the Act. Now, is 
any purpose served by compelling the other 
wife of such a man to wait for three years 
before seeking what you may call final sepa-
ration from her husband? I do not think, Sir, 
that it will be in the public interest to do so. 
Nothing will be gained except that the 
authorities can make the aggrieved persons 
unhappy, keep them unhappy for a long time, 
for a year or two more. Will it give them 
satisfaction if they did so? Surely, they too 
desire—and this law shows—to give relief in 
cases where it is clear that the parties to a 
marriage cannot live together happily, where 
their affection has been poisoned and where it 
is not merely to their detriment, but to the 
detriment of the children if any and to the 
detriment of the society that they should 
continue to live together. I suggest therefore, 
Sir, that it is better to make provisions for 
cases of the kind that I have mentioned under 
clause 12. Now, my amendment gives per-
mission not merely to the first wife to apply 
for  the nullity of  h»r mar- 
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wife also who might have been deceived. I 
think this is preferable. The amendments are a 
great improvement on the position as 
envisaged in sub-clause (1) of clause 11. I 
know that they will not be accepted by the 
Government but I hope that it will be able to 
give some solid reason for its obstinacy. 

SHRI J. S. BISHT: May I just ask 
Dr. Kunzru for some clarification? If 
we accept all the amendments that 
he has moved, Nos. 103. 104 and 107, 
then whatever may be the intention, 
will not the result be this? In the 
case of marriages solemnized before 
the commencement of this Act if the 
first wife comes to the court, can she 
not also ask that the marriage with 
the second wife be declared null and 
void because the words as they 
stand ........  

SHRI D. P. KARMARKAR: She can get 
herself divorced. But she is not to get herself 
divorced but she has to get the other wife 
divorc-•ed. 

SHRI J. S. BISHT: That is the position. 

SHRI D. P. KARMARKAR: Do not create 
confusion.   * 

SHRI J. S. BISHT: I am not creating  
confusion. 

SHRI H. N. KUNZRU: My language, Sir, is 
not more ambiguous than the language of 
clause 12 as it stands and if my hon. friend 
has to find fault with anybody, let him find 
fault with the Government draftsmen or with 
the Select Committee. I am not partial to   
either of them. 

SHRI J. S. BISHT: It is the function of 
Parliament to clarify legislation.' 

SHRI H. N. KUNZRU: She can seek only 
for the nullity of her marriage. If there is any 
ambiguity, it can be r.Ieared up but let us first 
decide whether the provision is to    be 

made foi cases of the kind covered 
by my amendment in clause 12 or in 
clause 13. That is the main point. 
If it is agreed that the provision 
should be in clause 12 then the 
language can be suitably changed, if 
it is considered necessary................  

THE VICE-CHAIRMAN (SHRI R. C. 
GUPTA): It is not necessary in view of 
amendment No. 217 which may probably be 
accepted by the Government. 

DIWAN CHAMAN LALL: It is quite clear 
in 217. If it is accepted this question will not 
arise. 

SHRIMATI PARVATHI KRISHNAN 
(Madras): Sir, I wish to support the 
amendments moved by Dr. Kunzru and I wish 
to speak about the amendment that has been 
proposed by myself, that i~, amendment Ni. 
139 suggesting the deletion of this proviso 
which puts a time limit on the petitions that 
can be presented in regard to marriages that 
have taken place before the commencement of 
this Act. That time limit is impracticable in 
our country because, as has been repeatedly 
said—and that principle has been accepted by 
the hon. Minister himself in regard to age 
limit—in our country the conditions in the 
rural areas are such that even to get the 
provisions of this Act fully explained to the 
people is very difficult proposition and this 
time limit means that there is always the 
danger that many persons wlio might be 
wishing to make use of this provision might 
get time barred through no fault of their own. 
That is why we have suggested that this 
proviso should not be there. 

SHRI D. P. KARMARKAR: Two years' 
time is not sufficient for telling everybody or 
for knowing whether he is impotent or not? 

SHRIMATI PARVATHI KRISHNAN: It is a 
question of the knowledge of this provision, 
because here it says two yeaii from the 
commencement of this Act. 
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SHRI KISHEN CHAND: Mr. Vice-

Chairman, I have moved an amendment about 
voidable marriages which has been supported 
very well. There are other amendments on the 
same lines. Diwan Chaman Lall has sent in a 
very comprehensive amendment and therefore 
I do not want to press (or the exact language of 
my amendment because all the three 
conditions stated in my amendment have been 
included in the amendment sent in by Diwan 
Chaman Lall and accepted by the hon. 
Minister. I will only say that this period of two 
years is quite sufficient because all these 
conditions are such as the parties concerned 
must be knowing from the very first day of 
marriage and therefore two years should be 
quite sufficient. I think it is very wrong to give 
more time. Even two years is too much; only 
one year .shouJd ha4ve been allow"''., but since 
it has been adopted, I think it is ali" right. 
Therefore I submit that my amendment in any 
other shape or m any other form, as proposed 
by Diwan Chaman Lall, or any other wording 
may be accepted. 

PANDIT S. S. N. TANKHA: Mr. Vice-
Chairman, I am eorry that I have been out of 
station for the last few days and therefore a 
large number of amendments that I had tabled 
could not be moved by me. I have just arrived 
today and I find that clause 12 is now under 
the consideration of the House. The whole 
scheme of amendments tabled by me could 
not, because oH my absence, be placed before 
the House. The amendment which I have 
tabled to clause 12, amendment No. 102, was 
a part of it. Anyway, though the other 
amendments could not be moved, I am moving 
this amendment. What I want is that in clause 
12, the words 'five years' be inserted after the 
words 'solemnized'; that is to say, I want this 
clause to read like this: "Any marriage solem-
nized five years before the commencement of 
this Act shall be voidable and may, on a 
petition presented by either party thereto, be 
annulled by a decree of nullity on either of the 
following .grounds." Now, Sir, why I want this 
change to be effected is   because I do 

not consider it right on our part to give 
retrospective effect to a legislation which we 
are bringing forward today. Now, Sir, 
considering the question of marriages which 
have taken place before the passing of this Act 
and in which cases the husband or the wife 
suffers from any of the disabilities, mentioned 
in the Bill I have to say that since they have 
lived their lives together long before the 
passing of this Act it would not be fair on our 
part now to give them a handle to separate. 
This would mean a misuse of the provisions 
of the Act. It is not the purpose of this 
measure that the marriages which are existing 
before the passing of the Act should be 
disturbed but the purpose of this Act is to 
render relief to parties wherever they are 
suffering because of some disabilities or 
disadvantages. Therefore, even though one of 
the parties may have had some disabilities as 
mentioned in the Bill, I do not think it will be 
desirable or justifiable on our part to allow 
such pre-Acjt marriages, in which the husband 
and wife have lived together to go asunder. 
But at the same time I do realise that young 
people who have recently been married may 
be given the benefit of this Act and therefore I 
have proposed that this sub-clause shall apply 
only in respect of pre-Act marriages which 
took place five years previous to the passing 
of this Bill and not to those marriages which 
had taken place earlier than five years before 
the passing of the  Act. 

SHRI B. GUPTA: You say any marriage 
solemnized five years before the 
commencement of this Act shall be entitled to 
this, but what happens if it is three years? 
What you are meaning is not conveyed by the 
words that you have suggested. 

PANDIT S. S. N. TANKHA: I understand 
your objection and I have no objection to 
some suitable modification of the words being 
made; for instance, we can say any marriage 
solemnized not earlier than five years before 
the passing of this Act. 

DIWAN CHAMAN LALL: Sir. you have 
heard  the various references  to 
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moved by hon. Members and I should like to 
deal with what they have suggested which in 
their opinion may appear to be an 
improvement upon the draft that has been 
submitted to this House in the shape of this 
amendment to clause 12, namely, amendment 
No. 212. This particular clause, this particular 
amendment deals with voidable marriages and 
if you will bear with me for a moment, I 
would like to explain the significance of this 
particular clause. 

First of all, it takes 3 leap forward in regard 
to any marriage solemnized whether before or 
after the commencement of this Act and it says 
that such a marriage shall be voidable and may 
be annulled by a decree of nullity on any of the 
following grounds. Now, Sir, the grounds are, 
first of all, that the respondent was impotent at 
the time of the marriage and continued to be so 
until the institution of the proceedings. This 
today under the Hindu Law is a ground for the 
annulment of marriage, so that it is nothing 
new that we are inserting in regard to this 
clause. The second condition is that the 
marriage is in contravention of the conditions 
specified in sub-clause (ii) of section S. Il you 
will turn to sub-clause (ii) of section 5, you 
will find that it says: "neither party is an idiot 
or a lunatic at the time of the marriage." Now, 
Sir, if a person is a lunatic or an idiot at the 
time of the marriage, then this is a clause for 
voiding the marriage. 

Then, Sir, the third condition is that the 
consent of the petitioner or the consent of the 
guardian in marriage of the petitioner as 
required under section 5, should be the consent 
of such guardian not obtained by force or 
fraud. This is the present position also. Such 
marriages can be declared under the law to be 
invalid today, so that, again, here we are not 
incorporating anything that is radically new. 

Then,  the fourth    condition is that the 
respondent was at the time of the 

marriage pregnant by some person other than 
the petitioner. Now, this is a very important 
section and I take it from the amendment 
moved by my friend Mr. Kishen Chand—I do 
not see him now in the House—that he is also 
in favour and certain other Members are also 
in favour of incorporating this particular 
condition into;, the clause relating to voidable 
marriages. 

THE VICE-CHAIRMAN (SHRI R. C. 
GUPTA): Under sub-clause (2) (c) relating to 
the consent of the petitioner, supposing the 
petitioner is less than 18 years of age, what 
will be the value of such a consent in law? 

DIWAN CHAMAN LALL: You wiir realise, 
Sir, that where the petitioner is under-age, 
where a guardian has to come into action, then 
the consent of the guardian was obtained by 
force or fraud, either the consent of the 
petitioner was obtained by force or fraud, or 
that of the guardian where the guardian comes 
in the picture. 

SHRI B. GUPTA: There may be. cases 
where the consent is not obtained at all, where 
the provision is that the consent should be 
obtained. Suppose, there are some cases where 
the consent is not obtained at all, as. under  
sub-clause   (iii)  of  clause  5. 

DIWAN CHAMAN LALL: If my hon. friend 
will look at sub-clause (iii) of clause 5, he will 
see: "the bridegroom has completed the age of 
twenty-one"— now, it is eighteen. Where the 
bride is a minor and a guardian has to act for 
the minor and the guardian gives the child in 
marriage, then at that time if it can be proved 
that the consent of the guardian in marriage 
was obtained by force or fraud, then that is a 
point to be considered in regard to voidable 
marriages. The respondent was at the time of 
the marriage pregnant by some other person—
I  have dealt with that. 

Then, the second clause of the amendment 
is: notwithstanding anything contained in sub-
section (1), no petition for annulling the 
marriage MI the ground    of its voidability—
on 
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the ground specified in clause (c) of sub-
section (2) relating to consent— shall be 
entertained if the petition is presented more 
than one year after the force had ceased to 
operate or, as the case may be, the fraud had 
been discovered; or [sub-clause (ii)] the 
petitioner has, with his or her free consent, 
lived with the other party to the marriage as 
husband or wife after the force had ceased to 
operate or, as the case may be, the fraud had 
been discovered. That is to say, even after the 
force had ceased to operate, the party 
continued to live or after the fraud had been 
discovered, the party continued to live with 
the other. Then, it is considered that consent 
was given voluntarily to the continuation of 
that marriage. Therefore, the right is taken 
away from those parties, if after the discovery 
of force or fraud, they still continued to live 
together as man and wife. 

Then, Sir. this is so if the petitioner has. 
with his or her free consent, lived with the 
other party to the marriage as husband or wife 
after the force had ceased to operate or, as the 
case may be, the fraud had been discovered. 
On the ground specified in sub-clause (d), 
namely, the respondent was art the time of the 
marriage pregnant by some other person, 
under sub-section (i), no petition shall be 
entertained unless the court is satisfied that the 
petitioner was at the time of the marriage 
ignorant of the facts alleged; (ii) that 
proceedings have been instituted within one 
year of such commencement, i.e., in the case 
of marriage solemnized before the 
commencement of this Act, and in the case of 
marriage solemnized after such 
commencement, within one year from the date 
of the marriage. And finally (iii) that marital 
intercourse with the consent of the petitioner 
has not taken plare since the discovery by the 
petitioner of the existence of the grounds for a 
decree. 

Now, Sir, this makes the position entirely 
clear in regard to voidable marriages, namely 
that every safeguard has been taken to see that 
there are no fraudulent petitions pre- 

I sented to the court and time-limits I have been 
set, so that people cannot range right round the 
whole ambit of their long married life and take 
advantage of something that may have been true  
many years previously. 

In regard to my friend Mr. Tankha's: 
amendment, where he says that he does not 
want to give retrospective effect to   the 
provisions of   this mea- 

; sure, he himself has given retrospective effect. 
He merely wishes to save the last five years. 
He does not want to save the previous five 
years. So, the question of principle does not 
arise. Since you are laying down the valued 
principle of monogamy, you have given the 
right to every wife to present a petition to 
dissolve her marriage on that particular 
ground. That is the basic principle. Either you 
accept the basic principle or you do not. If 
you accept the basic principle of 
monogamy—and my learned friend has 
accepted it by being a Member of the Select 
Committee—you cannot now complain that 
that principle is not 

'   being effectively given effect to. 
Now, Sir, the question that has I worried 

many people is in regard to , this pre-Act 
marriage. It should not worry anybody. After 
all, we have made such marriages voidable 
only. What we have done is that we have given 
a ground for divorce under my amendment, 
namely. No. 217. Now, amendment No. 217 
has got to be kept in mind while we are dealing 
with this particular matter. This will avoid all 
the doubts that my very able, learned and 
distinguished friend Dr. Kunzru may have in 
regard to this matter. My amendment No. 217 
says:— 

"(2) A wife may also present a petition 
for the dissolution of her marriage by a 
decree of divorce on the ground— 

(i) in the case of any marriage 
solemnized before the commencement of 
this Act, that the husband had married 
again before such commencement or that 
any other wife of the   husband married 
be- 
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fore    such    commencement    was 
alive  at  the    time of the solem 
nization of    the marriage of    the 
petitioner; or .......... " 

Now, the right is given to the peti 
tioner alone not to void the marriage 
of another wife belonging to the same 
gentleman, but to void her own mar 
riage; and if another wife does not 
desire to take advantage of this ..................... 

SHRI J. S. BISHT: Under what clause? 
DIWAN CHAMAN LALL: It will be taken 

up for discussion at the appropriate time, that 
is clause 13 dealing with divorce. 
Amendment No. 217 also provides: 

"(ii) that the husband has, since the 
solemnization of the marriage, been guilty 
of rape, sodomy or bestiality.'' 

When we come to thart, we shall discuss, 
whether it is acceptable or not. But the fact 
still remains that in regard to pre-Act 
marriages, this is the scheme of the 
amendments that I have presented to clause 
12. Now, Sir, there is nothing very much more 
that I can say to influence the opinions of 
those very few Members of this hon. House 
who do not seem to see eye to eye with the 
entire wording of this amendment. But I do 
assure them— I assure Dr. Kunzru and I 
assure Mr. Kishen Chand—that the principles 
they have at heart are the very principles that 
are incorporated in these amendments. And 
whatever they are seeking to do is being 
sought to be done by virtue of these 
amendments. 

One last word, Sir, in regard to the present 
law. Now, the marriage of a lunatic today 
under the Hindu Law is considered to be 
invalid. There is many a famous judgment in 
regard to that matter. There is 38 Calcutta 
700. Then again, marriage by force or fraud is 
absolutely invalid according to the present 
Hindu Law. 14 Madras 316 is the authority on 
this point. And GO    right through    in regard 
to    the 

provisions which codify the existing law, we 
have tried to do the best that we could in order 
to make, them as modern and up-to-date as 
possible, basing our original principles 
generally upon what is acceptable to Hindu 
law today. 

SHRI H. C. DASAPPA (Mysore): May I 
just put one question? Could he just say what 
is to happen in a case where there is a 
guardian and the guardian's consent is not 
obtained for the marriage, as provided for 
under clause 6? Why not incorporate that 
also—that wheie the consent of the petitioner 
or where the consent of the guardian, which 
was obligatory, has not been so obtained, or 
where the consent of the guardian was 
obtained by force. Just add that one clause. 

DIWAN CHAMAN LALL: If you will 
permit me, Mr. Vice-Chairman. I will reply to 
my very learned friend. Mr. Dasappa, in regard 
to his point. It would be incorporating a new 
provision into the Hindu Law which does not 
exist today, because even the lack of consent 
of a guardian does not invalidate a marriage. 
Marriage is not invalidated today merely on 
the ground that the consent of the guardian 
was not obtained. I think that is an exceedingly 
clear position. (Interruption.) What I am trying 
to explain is this that this is confined only to 
the question of force and fraud, and not to the 
simple question of consent by the guardian, 
because the consent by the guardian, even if it 
is not granted under the Hindu Law today, 
does not invalidate a marriage. But if there is 
any other point in regard to this matter, I 
should be very happy to hear from my learned 
friend, and if there is any amendment to this 
amendment to be moved, which might 
improve it, I am quite certain that I shall be 
open to conviction. 

DR. SHRIMATI SEETA PARMANAND: 
Mr. Vice-Chairman, 1 think that the 
amendment moved by the hon. Member, 
Diwan Chaman Lall, is better than the draft 
here.   But I have 
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only one objection, and a very strong 
objection. That is to the inclusion of (d) in this 
clause.   It reads as follows: 

"(d) that the respondent, if a wife, was at 
the time of the marriage pregnant by some 
person other than the petitioner." 

Sir. the inclusion of this provision under 
clause 12 dealing with voidable marriages 
would subject woman to unnecessary 
harassment. 

DIWAN    CHAMAN    LALL:  Not always. 

DR. SHRIMATI SEETA PARMANAND: And 
also, Sir, it would be used in place of other 
remedies, for annulment of marriage and for 
avoiding alimony, etc. And secondly, Sir, the 
strongest argument against the inclusion of 
this provision is that this would operate 
inequitably against women only. There is no 
way of finding out such lapses in the case of 
men. I hope the hon. Minister will kindly 
listen to me when I am raising this very 
important objection to the proposed provision. 
The hon. Minister has allowed certain parts of 
a new clause or amendment to be included. 
And I am making out a case that if this '(d)' of 
Diwan Chaman Lall's amendment is accepted, 
it will act as harassment against women. And 
it is very difficult, Sir, to prove after seven or 
eight months as to when exactly the 
conception took place—I need not go into all 
that —and who was actually the real father of 
the child. So all these things are likely to 
harass women only, when now the right of 
divorce is being given to women who have 
been oppressed and who have been wanting 
some relief. 

SHRI D. P. KARMARKAR: An unmarried 
girl has no business to be pregnant at the time 
of her marriage proper. 

DR. SHRIMATI SEETA PARMANAND: 
Nobody would like to encourage immorality.    
But I have made the two 

points. It is very difficult to prove at what time 
the conception took place, and as such this 
clause would be operating only against 
women, because nature has given this 
handicap to women. And thirdly, Sir, it would 
be used as a sort of weapon to get away from 
paying alimony and it would subject women to 
undue humiliation and harassment by 
interested parties who are related perhaps to 
the bridegroom, who may find another wife 
for him with a greater dowry. Sir, cases like 
that have happened even without sending 
away the girl home. There have been cases of 
the wives of professors and educated people. 
S6, I would request the hon. Minister on 
behalf of women—unfortunately there are 
very few women in the House just now, but as 
a father of daughters and as a brother of 
sisters, I would request him—to remove this 
sub-clause which d^es not come in this 
originally drafted clause 12. which was drafted 
after a lot of discussion, I am sure, in the 
Select Committee. Therefore a subclause of 
such a nature which did not find any place in 
the Select Committee's draft should not be put 
in in this manner into this draft. Again, I am 
warning that the incorporation of such a 
provision will be a reflection on this House for 
not taking care of the interests of women, and 
it will amount to passing one-sided legislation. 

SHRI S. N. MAZUMDAR (West Bengal): 
Mr. Vice-Chairman. I am glad that the 
Government has accepted at least as a ground 
of divorce the principle of providing relief to 
wives of polygamous marriages before the 
commencement of this Act. As you know, Sir. 
it is one of the main points of my Minute of 
Dissent, and this point was thoroughly 
discussed in the Select Committee. But. Sir. 
although I am glad that the Government, has 
accepted it as a ground for divorce, yet I shall 
request my friend, Mr'. Karmarkar, to consider 
at least the principle of Dr. Kunzru's 
amendment. And as regards the incorporation 
of this amendment here in clause 12, Diwan 
Chaman    Lall    has    advanced 
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some arguments quite ably,    but still, 
he has not answered one point   made 
by Dr. Kunzru.   That point was about 
waiting for three years...............  

DIWAN CHAM AN LALL: It is a good 
point. May I say just one word? If you will 
read the clause through you will find a proviso 
there. And the proviso is that the courts can, in 
suitable cases of hardship, give the necessary 
relief earlier than three years. I am glad to say 
that if we   can persuade the Government to 
accept an amendment cutting out this long 
period. I am entirely one with you. 

SHRI S. N. MAZUMDAR: That is why, if 
Mr. Chaman Lall is agreeable to that, I think 
he should support Dr. Kunzru's amendment 
with necessary alterations in the wording. 

SHRI H N. KUNZRU: The Government 
will have to decide on that matter. 

SHRI S. N. MAZUMDAR: As regards our 
amendment for the deletion of the time-limit, it 
has been firmly opposed by Mr. Kishen Chand, 
but in this connection I will submit what our 
main objection to that is in regard to the time-
limit of two years. I can understand the 
argument that we should not assail the pre-Act 
marriages but that what we want to do is that 
the wives of pre-Act marriages should be given 
some relief under certain circumstances. About 
the circumstances themselves there may be 
some difference of opinion, but the position 
has been generally accepted by hon. Members 
of the House that the wives of the pre-Act 
marriages should be given relief under certain 
circumstances, but the proviso says that no 
petition will be accepted after two years. But, 
as we all_know, it will be a long time before 
people even come to know the provisions of 
this Act. Suppose a party to a marriage needs 
relief and is desirous of obtaining it on quite 
justifiable grounds. My point "'is that because 
that party    does    not 

present the petition within the time prescribed 
here, it should not be rejected, merely on the 
basis of the delay. One objection I can 
understand that if we do not put in any time-
limit, then a marriage may be assailed years 
afterwards. In this whole Bill, provisions have 
been made not to separate married people, not 
to tear the marriages asunder. There are pro-
visions enough in the Bill for reconciliation 
and readjustment. So, Mr. Tankha need not 
have any fears that, if the time-limit is 
abolished, then all marriages will be cut 
asunder. Moreover, if a marriage is really 
lasting and durable, if there has been a happy 
marriage, then, nobody will come forward to 
take advantage of this. We know the whole 
social background in this country; we know 
the psychology of our women. So, only those 
who are really in need of relief will come for-
ward, only the aggrieved parties will come 
forward, and present a petition. If you say that 
they can present a petition only within two 
years, that will be an act of injustice. That is 
why we have suggested that that proviso 
should go. So, I submit to the hon. Minister 
who is piloting the Bill that, if he is opposed 
to abolishing the time-limit altogether, let him 
provide a wider time-limit so that people, 
especially in the rural areas will come to know 
of the provisions of this Bill, so that there will 
be sufficient time given to them to take 
advantage of the provisions of this Bill. 
Otherwise, it will be an act of injustice to 
those people who are really in need of relief. 
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SHRI H. er. DASAPPA: I have been trying 
to find out the raison d' etre behind the 
omission to include the question of obtaining 
the consent of the guardian. My hon. friend 
Mr. Chama'h Lall's amendment is a very 
comtvehensive one and is very carefully 
worded, but I find that there is no reason 
given for the omission that, where the consent 
of the guardian is required, a person who 
wants to marry a girl and chooses to avoid 
getting the consent of the parents or the 
guardians, should have a greater advantage 
than a person who chooses to go to the 
guardians and then deceives them by fraud Or 
coercion or undue influence. You make the 
position far easier for people who want to 
avoid the guardians and get away with the 
girl. My point is that in that case the culpabi-
lity is infinitely greater, and there is no reason 
at all behind the idea of omitting the necessity 
for obtaining the consent of the guardian. The 
offence is exactly the same as in the case of a 
man who chooses to obtain 
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guardian by coercion or fraud or undue 
influence. I think it is just a drafting omission, 
it is an oversight, because the whole tenor of 
sub-clause (iv) of clause 5, read with clause 6, 
is that the consent of the guardian is 
paramount, and where the party chooses to 
omit the obtaining of the consent of the 
guardian, there is no reason why he should 
stand at a greater advantage than the person 
who chooses to go to the guardian and obtains 
his or her consent by f»ud or undue influence. 
I hope that this amendment will be accepted 
both by my friend, Mr. Chaman Lall and the 
hon. Minister. 

SHRI B. GUPTA: With regard to this clause, 
Sir, I wish strongly to support the amendment 
that has been moved by the hon. Dr. Kunzru. 
Certain changes may have to be made in order 
to obviate any difficulty that may arise out of 
the existing formula. It is quite clear that if 
anybody has two wives at the same time, 
either of the wives, whether the first or the 
second should have the right to part with that 
marriage and that right should be conceded. I 
think Dr. Kunzru's amendment seeks to 
provide for precisely this thing. Sir, we have 
introduced the idea of monogamy and I think 
that we should also have it here and it is quite 
clear that from both sides of the House 
opinions have been expressed for the 
acceptance of an amendment of this nature 
and I hope the Government would accept the 
amendment with such changes—technically—
as may be called for. 

Then, I would like to speak on the 
amendment that we have tabled, viz., with 
regard to that sub-clause where the time-limit 
is imposed. Some hon. Members have spoken 
in favour of it but, I would like to add only a 
point or two. As you will see, on two strong 
grounds certain marriages are made voidable, 
viz., when one respondent is impotent or 
either party is an idiot or a lunatic. After even 
pro- 

viding for this, here is a qualifying clause to 
say that the remedy would not be obtained if 
the application is made after the expiry of 2 
years of the commencement of the Act. This is 
entirely wrong. In many cases it may not be at 
all possible for th*> parties to come to the 
court in firm, ana, as it nas Deen pointed out by 
<* speaker from this side, it may be that in 
some cases the person who mlgnx like to seek 
redress under this clause would not be knowing 
that a legislation of this kind had been passed 
in the country. Therefore, this is not a 
justifiable provision. Again, if the person is 
impotent or an idiot, why should one be 
allowed to live with him or her just because 
due to certain circumstances, which may^or 
may not be described here, he is forced to live? 
The fact that one has been forced to live for 
two years should not disqualify him or her 
from seeking the remedy. It may be that in 
some cases it is not even discovered in time or 
even if it is discovered due to certain 
difficulties —and there are many difficulties—
it is not easy for the person to seek remedy. 
Therefore, whenever it is found out and 
whenever the parties think that the remedy 
should be sought under this, it should be open 
to him or her to come to the court and seek the 
remedy. After all, it is voidable marriage. We 
are not dealing with void cases. If the parties 
reconcile to such a position, they can live 
together. No one compels him or her to come 
to the court. So, I think the two years' limit, as 
it has been put, for that /natter any time-limit 
here, is absolutely useless and I think in some 
cases definitely it would mean hardship and if 
you have to take into account the actual 
realities in our countrj''. I think this would be 
really opening up opportunities for injustices. 

Then, we have given an amendment that we 
want deletion in sub-clause (2) (b) of the same 
clause the words 'or clause (iii)'. That means 
there are certain cases where the marriage can 
be declared void under certain circumstances 
that are given here.    Now, one 
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of the grounds is contravention of clause (iii) 
of section 5. That section says: 

"The bridegroom has completed the age 
of 18 years and the bride the age of 15 
years at the time of the marriage". 

That means if someone below the age I of 18 
marries a woman below 15, that marriage would 
be liable to be cTeclar- [ ed void under this 
clause. Supposing after the marriage they have 
lived for two years or so and now suddenly one 
can go to the court and say that at the time of 
their marriage he was a minor and therefore the 
marriage should be declared void and should be 
broken. This is not fair, I think. We don't 
encourage child marriage or marriages at a 
minor age but once the marriage has taken place 
and the parties have lived like husband and wife 
and by the time the parties choose to come to 
the court they have qualified themselves as far 
as age is concerned, i.e., the man has come to 
the age of 18 and the girl has also passed the age 
of 15, even in such a case, if this provision is 
retained, that marriage is liable to be broken on 
a petition by one or the other party. So I want 
elimination of this clause. You can retain the 
other two because once the marriage has taken 
place, it should have its normal course. On the 
ground merely that at the time of the marriage 
one party was minor, the court should not issue 
a decree of nullity. This is my point. I hope that 
this will be accepted since it has been the desire 
of the House ! and sentiments have been 
expressed here quite rightly that we are all in 
favour of no disruption of marriages, but of 
retaining marriages and at the same time for 
ensuring that hardships and injustices don't take 
place. Now, in keeping with those sentiments, in 
keeping with that approach, we should delete 
that particular clause. I agree that minors' 
marriages are bad and we should try to stop it 
but in no case should they be allowed to be dis-
rupted  just  because  two  minors had | 

IOO R.S.D. 

married. There may be cases sometimes that 
by the time they come to the court, they will 
be majors. Therefore, I think this amendment 
should be considered. 

SHRI KANHAIYALAL D. VAIDYA: Sir, 
my amendment is a very simple one.    It is 
like this: 

106. "That at page 7, lines 2-3. after the 
word 'proceeding' the words 'or due to 
change of sex has lost manhood or 
womanhood as the case may be' be  
inserted." 
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SH*I VICE-CHAIRMAN (SHRI R. C. 

GUPTA) : Yes, Mr. Karmarkar? 

SHRI D. P. KARMARKAR: I think Mr. 
Mahanty wants to say something in brief. 

SHRI S. MAHANTY (Orissa): Yes, I will 
be brief and I am thankful to the hon. 
Minister. 

I am now speaking on amendments Nos. 
105, 111 and 115. 

Amendment No. 105 suggests: That at page 
7, line 1, after the word "impotent" the words 
"or frigid" be inserted. You find that 
impotence is one of the grounds which can 
declare a marriage void. The basic idea seems 
to be to ensure and provide for happy married 
life. It is true that impotence in a man is one 
of the   causes   which   not    only    renders 

married life unhappy, but also completely 
frustrates marriage, the very purpose of 
marriage, namely, procreation. So, the other 
side of im-potency—frigidity—also should be 
there and I do not see any reason why this 
amendment should not be accepted. 

I will next come to the scientific definition 
of frigidity. It has been suggested probably 
that frigidity is barrenness or sterility. But 
frigidity is not sterility. Frigidity is not bar-
renness either. 

SHRI S. N. MAZUMDAR: I have not said 
that frigidity is the corresponding term for 
impotence. The corresponding term for 
impotency in man is sterility or barrenness in 
woman and not frigidity. Frigidity is more or 
less a psychological condition. 

SHRI S. MAHANTY: A man may be 
impotent in relation to a particular woman. 
Similarly a woman can be frigid in relation to 
a particular man. But we are not going into 
these relative aspects of the question. What I 
submit is that if we are going to accept 
impotence as one of the grounds for 
invalidating a marriage or for declaring it 
void, we must also accept frigidity as one of 
the grounds for declaring a marriage void. 

As regards amendment No. 115 I have not 
much to say. If a man, after his marriage, 
suddenly detects or finds out that his wife has 
been pregnant before the marriage then I ask 
from no other point of view except from the 
social point of view how that kind of a 
discovery is going to be conducive to happy 
married life. It is unjust both to the man and 
the woman. Therefore, I urge that the hon. 
Minister should accept amendment No. 115 
which says that if the respondent was pregnant 
at the time of marriage and if that is detected 
within a period of one year from the date of 
marriage, then that marriage should be declar-
ed void. 

Sir, before I resume my seat, once again I 
urge the    hon.    Minister    to 
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accept these amendments so as to make the  
provision more  rational. 

SHRI B. M. GUPTE (Bombay): Sir, I am 
not quite sure as to what really is the meaning 
of amendment No. 217 moved by Diwan 
Chaman Lall. 

THE VICE-CHAIRMAN (SHRI R. C. 
GUPTA) : We are not considering that 
amendment now. We are considering 
amendment No. 212. Yes, Shrimati 
Lakhanpal. 

PROF. N. R. MALKANI: Sir, I would also 
like to speak on amendment No. 212. 

 

 
SHRI B. K. MUKERJEE: Sir, this clause 12 

has got two parts as clause 11. The first part 
deals with pre-Act marriages and the second 
part subclause (2) deals with post-Act 
marriages. In the previous clause, we decided 
to delete the pre-Act marriages from the 
operation of this law and so I support 
amendment No. IOI which seeks to delete 
sub-clause (1). I come to clause 5 (iii) dealing 
with the age of marriage. It is evident and 
many hon. Members have dealt with that 
point, that in our country it becomes very 
difficult to assess the actual age. 

THE VICE-CHAIRMAN (SHRI R, C. 
GUPTA) : Mr. Mukerjee, we are not on clause 
5. 

SHRI B. K. MUKERJEE: I am in support of 
amendment No. 112 which also stands in my 
name. This amendment seeks to delete the 
words "that the marriage contravenes the 
condition specified in clause (ii) or clause 
(iii) of section 5". This will avoid many 
complications and many litigations because 
we do not know whether the age of the girl is 
14 or 15. Some might say that it is 15 whfle 
others may say that it is 13 or 14 and it is 
difficult to prove either way. It becomes very 
difficult in the rural areas even for the parents 
to say that. 

I want to seek a clarification from the hon. 
Minister regarding sub-clause (2) of clause   
12. When we were discussing clause    7, I 
wanted a clarification from the hon. Minister 
and he wanted I   me to raise that issue now. 
when clause [   12 was taken  into  
consideration.  Sub-I   clause   (2)   of clause  7  
says that the marriage becomes complete and 
bind-1  ing when the seventh    step is taken. 



1921     Hindu Marriage and      [ RAJYA SABHA ]    Divorce Bill, 1952 1922 
[Shri B. K. Mukerjee.] When you say that 

it is complete and binding how could such a 
marriage become voidable also after that? We 
say that the marriage is binding on both the 
parties and yet the same law says that a 
marriage is voidable. Either the wording 
should be changed in clause 7(2) or if we 
retain that, the wording here should be 
suitably changed. 

THE VICE-CHAIRMAN (SHRI R. C. 
GUPTA): Mr. Mukerjee, we are dealing with 
clause 12, not clause 7. 

SHRI B. K. MUKERJEE: I raised this point 
at that time but was told by the hon. Minister 
that I should raise it when clause 12 was taken 
into consideration. So, I am reminding the 
hon. Minister to enable him to give a 
clarification to the words 'complete and 
binding'. If the marriage is 'complete and 
binding' it cannot be dissolved again. Though 
it may be voidable the parties cannot be sepa-
rated.    That is my point. 

SHRIMATI PARVATHI KRISHNAN: Mr. 
Vice-Chairman, I shall touch on one point, 
namely, the point about clause 12(l)(d) in the 
amendment of Diwan Chaman Lall, viz.. No. 
212. I feel that it militates against all humane 
principles and is really a provision which 
should be opposed by, us all. It should not be 
accepted because in our country, as has been 
repeatedly said by all those who have been in 
favour of this Bill as a whole, women have 
been subject to economic, social and other 
humiliations for centuries and we should not 
have such -a provision because it would only 
perpetuate such a situation. So, I feel that this 
provision is going to leave women open to all 
kinds of coercion, pressure and humiliations. I 
would as such, appeal to hon. Members not to 
accept this proposition. 

SHRI D. P. KARMARKAR: I should not like 
to take long because Diwan Chaman Lall in 
explaining the amendment has done full justice 
to the contents of his amendment.    I shall, with   
| 

your permission, deal  with  only    two or 
three points. 

Firstly regarding my friend's amendment 
regarding five years. 1 fail to understand the 
rationale of it. Does he mean that supposing a 
man has been impotent five years before the 
Act came into force he should be outside the 
scope of the law? 

PANDIT S. S. N. TANKHA: Yes! Only if 
the marriage is performed not more than five 
years before the passing of the Act. 

SHRI D. P. KARMARKAR: That means, 
whatever may be the state >of the man, idiot, 
lunatic or impotent? That is rather hard and I 
am sure he will agree with me. 

Regarding two years, if I understand Diwan 
Chaman Lall's amendment aright, he is 
supposing in respect of (c) and (d) of sub-
clause (1). 

DIWAN CHAMAN LALL: That is quite 
right. 

SHRI D. P. KARMARKAR: Therefore, he 
has prescribed the period. He does not 
prescribe the period for (a) and (b). 

DIWAN CHAMAN LALL:  Right. 
SHRI D. P. KARMARKAR: That partly 

meets with the wishes of Pandit Kunzru; he 
had an objection regarding the limitation of 
two years within which action must be taken. 
I think this is a reasonable compromise and I 
should like to accept that. 

SHRI H. N. KUNZRU: What is it that you 
are accepting? 

SHRI D. P. KARMARKAR: The 
arrangement to do away with the period of 
two years within which action must be taken 
in respect of cases covered by (a) and (b). In 
respect of clause 12(1) (c) and (d) the 
arrangement remains. I have already informed 
the House and I am just trying to clarify the 
amendment. 
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wives. I find myself the discussions 
sidetracked by partisanship. When I look 
upon the word 'impotent' I accept this 
interpretation given in Eversley's Law of 
Domestic Relations which says "there must be 
impotentia copulandi on the part of a man or 
of woman, proceeding from malformation, 
frigidity, disease or some other like cause." 
We want to be impartial to everybody and so, 
Sir; I would not dilate on that point. 

DH. SHRIMATI SEETA PARMANAND: 
May I request the hon. Minister to give 
reasons for retaining clause 12(l)(d) in view 
of the remarks? 

SHRI D. P. KARMARKAR: I was 
just going to give that. About this, 
my friend appealed to me on grounds 
of sentiment. I agree with her that 
whereas any father would completely 
dread somebody making use of this 
section in the case of his daughter................... 

DR. SHRIMATI SEETA PARMANAND: 
Sentiment also. 

SHRI D. P. K A R M A R K A R :  
My friend requires one little thing and 
that is a little patience. My friend agrees 
that she requires a little of patience. 
Sir, I was trying to meet the point 
made by my friend that a mother may 
hate the idea of her son being married 
to a girl who was actually pregnant 
before marriage............  

DIWAN CHAMAN LALL: By somebody 
else. 

SHRI D. P. KARMARKAR: Of course. 

DR. SHRIMATI SEETA PARMANAND: If 
the hon. Minister would allow an interruption 
because it is an important matter. 

SHRI D. P. KARMARKAR: Yes, it j is an 
important matter and I would not j like any 
interuption on this point. I j have very great 
regard for my friend j but, instead of the 
daughter to be mar-   | 

ried, let her also visualise the same sentiments 
in respect of the son, who unfortunately, is to 
be married to a girl who is already pregnant by 
some other man. If it is by himself, it is some 
consolation. Now. Sir, since an appeal was 
sought to be made on grounds of sentiment in 
a Very serious manner, I should observe in 
reply that it might apply both ways, and we do 
not want families to be clouded by these pre-
marriage pregnancies. What is the position 
here? The burden is laid upon the man to prove 
that the pregnancy was by some other man. He 
is bearing a heavy burden. Supposing you see 
a girl delivers one month after, two months 
after or three months after, well. then. Sir, the 
burden is upon the man to prove that the preg-
nancy was caused by some other person 
though this might be inferred in a number of 
cases. Therefore. Sir, there may be cases like 
this. 

[MR. DEPUTY CHAIRMAN in the Chair.] 

But then we make a law. It is something more 
serious and therefore this applies both ways. 
Let us not be very particular and violent as if 
it applies only to daughters and not to 
daughters-in-law. 

I think there is one other amendment which 
often crops up in this House and that is by my 
friend Shri Vaidya. He is always thinking 
about  a change of sex and he introduces a 
possible amendment of the law. For his 
information I might say that such things were 
going on in Holland and recently perhaps 
under pressure by other countries, because 
they operated upon some non-nationals from 
Holland, Holland has agreed not to permit 
their doctors to operate on any non-national. 
So my friend is not in any danger now and 
whenever he is moving such an amendment 
my thought is travelling in fact from the 
amendment to the mover of the amendment 
and I am sometimes worried what would 
happen, what a catastrophe it would be if Mr. 
Vaidya is sometimes under the clutches of 
these doctors and if everything   is 
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his beard what a terrible discomfiture it would 
be for bis neighbour, Mr. Govinda Reddy! 
That idea fills me with horror and that is why 
I oppose that amendment. That is all that I 
have to say. 

MR. DEPUTY CHAIRMAN: So what are 
the amendments that you are accepting? 

SHRI D. P. KARMARKAR: I am accepting 
amendment No. 212; I am not accepting 213. 
I would oppose all the other amendments. 

SHRI J. S. BISHT: A point was raised 
by Mr. Dasappa with regard to the 
consent of a guardian because ................  

MR. DEPUTY CHAIRMAN: No speech at 
this stage, please. 

SHRI J. S. BISHT: I am saying that a 
condition of a valid Hindu marriage is that the 
consent of the guardian where it is necessary 
is to be obtained, but there is only a penalty 
attached for violation of this provision, may 
be a penalty of one thousand rupees or so. 
That is ail. So in sub-clause (b) of amendment 
No. 212 I want to insert "and (vi)" before "of 
section 5 " and if my friend accepts it that 
will cover that point. 

DIWAN CHAMAN LALL: What do you 
want me to cover? 

SHRI J. S. BISHT: I say "specified in clause 
(ii) and (vi) of section 5", in your amendment 
212(l)(b). 

DIWAN CHAMAN LALL: As a legal matter 
has been raised, with your consent and my 
hon. friend's concurrence I want to make out 
the point that that is a misconceived 
suggestion on the part of my very learned 
friend Mr. Dasappa which Mr. Bisht with all 
his legal acumen should have spotted im-
mediately. Under the existng law the lack of 
consent of a guardian does not 

invalidate a marriage and if that js so to-day 
under the law then what my learned friends 
are asking me to do is to incorporate a new 
principle of Hindu Law in this code which I 
am quite sure my learned friend and very able 
and witty friend, the mover of this Bill, .he M 
nister-in-charge, wiH certainly not accept, 
and I would not advise him to accept. Even 
where a father is alive and is capable of 
giving his consent but the mother does not 
take the father's consent and marries the girl 
even then the marriage is not invalidated. 

MR. DEPUTY CHAIRMAN: It is not 
necessary, I think. Everybody has understood 
the point; it is not necessary to dwell on that 
point. 

I will first put No. 212 to vote. If that is 
accepted all the other amendments are barred. 

PANDIT S. S. N. TANKHA: What about 
clause (d) which some of the Members want 
to be deleted from that? Some of the 
Members want clause (d) to be deleted from 
the amendment tabled by Diwan Chaman 
Lall. 

MR. DEPUTY CHAIRMAN: Ara you 
agreeable for amendment of clause (d)? 

SHRI D. P. KARMARKAR: I see no 
amendment to that effect. Even if there was I 
would oppose it. 

DR. SHRIMATI SEETA PARMANAND: 
Yesterday we put in a clause (ee) and it was 
accepted although nobody had moved an 
amendment to an amendment to that effect. 

MR. DEPUTY CHAIRMAN: But he was 
prepared to accept it. The question is: 

212. "That at pages 6 and 7, for the 
existing clause 12. the following be 
substituted, namely: — 

'12. Voidable Marriages.—(1) Any 
marriage solemnized, whether before or 
after the commencement of this Act    shall  
be    voidable    and    may 
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be annulled by a decree of nullity on any of 
the following groundt. namely: — 

(aj that the respondent was impotent at 
the time of the marriage and continued to 
be so until the institution of the 
proceeding1 or 

(b) that the marriage is contravention 
of the condition specified in clause (ii) of 
section 5; or 

(c) that the consent of the petitioner, 
or where the consent of the guardian in 
marriage of the petitioner is required 
under section 5, the consent of such 
guardian was obtained by force or fraud; 
or 

(d) that the respondent was at the 
time of the marriage pregnant by some 
person other than the petitioner. 

(2) Notwithstanding anything contained 
in sub-section (1), no petition for annulling 
a marriage: — 

(a) on the ground specified in clause 
(c) of sub-section (1) shall be entertained 
if— 

(i) the petition is presented more than 
one year after the force had ceased to 
operate or, as the case may be, the fraud 
had been discovered; or 

(ii) the petitioner has, with his or her 
full consent, lived with the other party to 
the marriage as husband or wife after the 
force had ceased to operate or, as the 
case may be, the fraud had been 
discovered; 

(b) on the ground specified in clause 
(d) of sub-section (i) shall be entertained 
unless the court is satisfied— 

(i) that the petitioner was at the time 
of the marriage ignorant of the facts 
alleged; 

(ii) that proceedings have been 
instituted in the case of a marriage 
solemnized before    the commence- 

ment of this Act within one year of such 
commencement and in the case of 
marriages solemnized after such 
commencement within one year from the 
date of the marriage; and 

(iii) that marital intercourse with the 
consent of the petitioner has not taken 
place since the discovery by the 
petitioner of the existence of the grounds 
for a decree.'" 

The motion was adopted. 

DR. SHRIMATI SEETA PARMANAND: I 
demand the counting of votes. 

MR. DEPTT TY CHAIRMAN: (After a 
count was taken) For the amendment 21; 
against the amendment 4. 

The motion was adopted. 

MR. DEPUTY CHAIRMAN: As a 
consequence amendments Nos. IOI to 107, 
109, 111, 112, 115, 116 and 213 are barred.    
The question is: 

"That clause 12, as amended, stand part 
of the Bill." 

The motion was adopted. 

Clause 12, as amended, was added to the 
Bill. 

MR. DEPUTY CHAIRMAN: Now, we 
come to clause 13. There are amendments. 

SHRIMATI C H A N D R A V A T I  
LAKHANPAL:  Sir, I move: 

117. "That at page 7 — 

(i) in line 33, the words 'either the 
husbsnd or' be deleted; and 

(ii) in line 34, for the words 'the other 
party' the words 'the husband' be 
substituted." 
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142. "That at page 8, after line 14. the 
following new sub-clause be added, 
namely: — 

'(2) A wife may also present a petition 
for divorce on the ground that her 
husband has married again before the 
commencement of this Act and the wife 
so married is living at the time of the 
presentation of the petition.'" 

PANDIT S. S. N.    TANKHA:    Sir, I move: 

118. "That page 7, after line 34, 
the following  be added,  namely: — 

(ia) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the 
presentation of the petition; or 

(ib) has treated the petitioner with such 
curelty as to cause a reasonable 
apprehension in the mind of the 
petitioner that it will be harmful or 
injurious for the petitioner to live with 
the other party; or.'" 

SHRI H. N. KUNZRU:  Sir, I move: 

119. "That at page 7, for line 35, 
the following be  substituted,  name- 
ly:- 

'(i) has after the solemnization of the 
marriage had sexual intercourse with any 
person other than his or her spouse;  or 

(ia) has deserted the petitioner for a 
continuous period of not less than four 
years immediately preceding the 
presentation of the petition; or 

(ib) has treated the petitioner with 
such cruelty as to expose the petitioner 
to the risk of losing his or her life; or'." 

SHRI J. S. BISHT; Sir, I move: 

120. "That at page 7, line 35, for 
the words 'is leading an adulterous 
life' the words 'has committed adul 
tery' be substituted." 

SHRI K. B. LALL    (Bihar):    Sir,    1 
move: 

121. "That at page 7, lines 36 and 
37 be deleted." 

SHRI KISHEN CHAND: Sir, I move: 

122. "That at page 7, lines 36 and 
37, the following be substituted, 
namely: — 

'(ii) has ceased to belong to the 
religion at the time of marriage by 
conversion  to  another  religion.''' 

SHRI B. GUPTA:  Sir, I move: 

123. "That at page 7, line 38,    the 
word 'incurably' be deleted." 

125. "That at page 7, line 39, for the 
words "three years' the words 'two years'   
be substituted." 

126. "That at page 7, line 41, for the 
words 'three years' the words 'two years' be 
substituted." 

128. "That at page 7, line 43, the 
words 'a virulent and incurable form 
of  be deleted." 

129. That at page 7, line 44 for 
the words 'three years' the words 
'two years' be substituted." 

134. "That at page 8, after line 11, the 
following be inserted, namely: — 

(x) has deserted the petitioner for a 
continuous period of not less than three 
years immediately preceding the 
presentation of the petition; or 

(xi) has treated with cruelty;'." 

143. "That at page 8, after line 14, the 
following new sub-clause be added, 
namely: — 

'(2) A wife who has completed 18 
years of age may also present a petition    
for    the dissolution of 
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the marriage on the ground that her 
husband has married again before the 
commencement of this Act and the wife 
so married is living at the time of the 
presentation of the petition.' " 

SHRI S. MAHANTY:  Sir, 1 move: 

124. "That at page 7, line 39. for the 
words 'three years' the wordn 'one year' be 
substituted." 

127. "That at page 7, line 41, for the 
words 'three years' the words 'one year' be 
substituted." 

130. "That at page 7, line '44, for the 
words 'three years' the words 'one year' be 
substituted.' 

131. "That at page 7, line 46, the words 
'in a communicable form' be deleted." 

135. "That at page 8, for line    12 
to 14 the following    be   substituted, 
namely: — 

'and by either spouse on the ground 
that the husband or wife, as the case may 
be, has, since the solemnization of the 
marriage, been guilty of rape, 
homosexuality or bestiality.'" 

PROF. N. R. MALKANI: Sir, I move: 

132. "That at page 8, lines 9 to 11 
be deleted." 

(Nos. 136 and 137 not moved; No. 138— 
Member absent; No. 141 not moved) 

DR.    SHRIMATI      SEETA      PARMA-
NAND: Sir, I move: 

133. "That at page 8, for lines 9 to 
11, the following be substituted, name 
ly:— 

'(ix) has failed to comply with an 
advice for reconciliation of conjugal 
differences for a period of two years or 
upwards after the tendering of such 
advice;'" 

140. "That at page 8, after line 14, the 
following proviso be added, namely:— 

'Provided that for a period of ten years 
from the passing of this Act , a Hindu 
husband will not have the right to divorce 
his wife except on the grounds specified in 
clauses (ii), (iv). (v) and (vii) of this 
section.'" 

144. "That at page 8, after line 14, 
the following new sub-clause be add 
ed, namely: — 

(2) In bigamous and polygamous 
marriages solemnized before the 
commencement of this Act, the previous 
wife or wives alive will have the right to 
petition for divorce.' " 

145. "That at page 8. after line 14, 
the following new sub-clause be add 
ed, namely: — 

'(2) No petition for divorce shall be 
presented by the husband during the 
pregnancy of a wife on any ground.'" 

146. "That at page 8, after line 14, 
the following new sub-clause be add 
ed, namely: — 

'(2) The wife may apply for a decree 
of divorce on the ground that the 
husband has, since the solemnization of 
the marriage, treated the petitioner with 
curelty'." 

SHRI  KANHAIYALAL D.  VAIDYA: Sir,  I 
move: 

139. "That at page 8, at the end of line 
14, after the word 'bestiality', the words 'but 
in no case shall the divorce be allowed 
more than once' be added." 

SHRI B. M. GUPTE:  Sir, I move: 

215. "That at page 7, after line 37 the 
following be inserted, namely: — 

'(iia) has deserted the petitioner for a 
continuous period of not less than two 
years immediately    pre- 
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[Shri B. M. GupteJ ceding the presentation 

of the petition; or.' " 

SHRI  B.   K.    MUKERJEE:     Sir.    1 
move : 

216. "That at page 8, lines 1 and 2 
he deleted." 
DIWAN CHAMAN LALL: Sir, I move: 

217. "That at page 8, for lines 12 
to 14, the following be substituteu, 
namely: — 

'(2) A wife may also present a petition 
for the dissolution of her marriage by a 
decree of divorce on the ground— 

(i) in the case of any marriage 
solemnized before the commencement of 
this Act, that the husband had married 
again before sach commencement or that 
any other wife of the husband married 
before such commencement was alive at 
the time of the solemnization of the 
marriage of the petitioner; or 

(ii) that the husband has, since the 
solemnization of the marriage, been 
guilty of rape, sodomy or bestiality.'" 

MR. DEPUTY CHAIRMAN: ' Clause 13 
and the amendments are open for discussion. 

SHRI H. D. RAJAH (Madras): Sir. 
in this clause............ 

MR. DEPUTY CHAIRMAN: You have 
not moved any amendment, 

SHRI H. D. RAJAH: But I wish to speak on 
this clause. 

MR. DEPUTY CHAIRMAN: First, those 
who have moved the amendments. Mr. 
Gupta. 

SHRI B. GUPTA: Now, Sir, this is a very 
important and controversial clause and as you 
know, there has been a lot of debate both 
when the matter was first discussed here and 
also in the Joint Committee. Our amendments 
are only directed towards making this pro- 

vision consistent with the spiiit of the entire 
measure, that is to say, this particular Bill. 
Some of the amendments, I think. will be 
acceptable to the Government in view of the 
fact that certain changes have been made in a 
relevant provision when it was provided for 
incurable disease and all that sort of thing. I 
think the word 'virulent' was eliminated and 
instead the words 'communicable form' were 
adopted. Therefore, I think these 
consequential changes will also be agreed to. 

Now, take clause 13.    At    page    7, line 
38, you will see among the grounds for divorce 
it is included that the other party has  been  
incurably of  unsound mind for a continuous 
period of not less than three years immediately 
preceding the presentation of the    petition.    
We would like to have this word 'incurably' 
deleted.    'Is    of      unsound    mind'    I think 
is  enough.    If you    keep    this word 
'incurably' again, it will be very difficult in 
some cases to prove what is incurable and what 
is not.   In any case, medical opinion may vary 
from    case to case.    Doctors may    give    
different opinions    on   particular   cases.    
Then instead of three years,    we   want    to 
make it two years.    If any person has been of 
unsound mind for two years, that should be 
enough.    It should also be presumed that in 
such    cases    the unsoundness is of an 
aggravated form or—if you like that word—is 
of an incurable form.    The very fact that    he 
has been of unsound mind for two years should 
be indicative of that    position. I therefore 
think that our    suggestion for two years should 
be accepted.    - 

Then, the next ground for divorce is: "if the 
party has for a period of not less than three 
years immediately preceding the presentation 
of the petition, been suffering from a virulent 
and incurable form of leprosy. I do not know 
whether any changes will be made by the 
Government in view of the acceptance of 
Diwan Chaman Lall's amendment yesterday 
in regard to these diseases. We are in favour 
of eliminating this word 'virulent'   and    
instead 
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of three years we want to make it two years. 
Two years should be sufficient time for 
ascertaining whether the disease is of such a 
nature as to justify a petition for divorce. I 
think three years is a bit too much. Let it not 
be misunderstood that we are just encouraging 
divorce in cases where one or the other party 
suffers from certain disease. Diseases of this 
nature are very serious and divorce in any 
case would not lie until and unless the party to 
the marriage has chosen after (riving their 
marriage a trial that he er she should seek 
divorce. It is only a permissive clause; it is not 
anything compulsory. Therefore, I think two 
years should be enough. 

Then, as I have said, the words 'virulent' 
and 'incurable' may be changed. That 
phraseology may be changed. I need not 
dilate on it. 

Then, again in sub-clause (v) it says 
that the party has for a period of not 
less than three years immediately 
preceding the presentation of the peti 
tion, been suffering from venereal 
disease in a communicable form. 
Again that phraseology is incorporated 
here. And here, again, our suggestion 
is that two years should be the time 
and not. three years and the reasons 
are the same. I do not know why the 
Government has taken a particular 
preference for three years, whether 
they had been advised by any medical 
Board or any competent medical autho 
rity. I do not know; at any rate I 
do not get any indication of such 
competent advice having been got in 
the Report of the Joint Committee. 
But some of the Ministers are very, 
very competent on almost any subject 
on earth, and.............  

MR. DEPUTY CHAIRMAN: Order, order.   
Come to amendment No. 134. 

SHRI B. GUPTA:............. therefore    they 
think that three years is the proper time. 
Anyway, even from the Minister for 
Commerce who is piloting ihe Hindu 
Marriage and Divorce Bill, we 

would like to hear as to why he has this 
particular fascination for this particular 
period of time. 

Then, we have suggested that *jt page 8, 
after line 11. the following be inserted, that is, 
"has deserted the petitioner for a continuous 
period of not less than three years 
immediately preceding the presentation of the 
petition." We want to incorporate this. 
Desertion has been defined previously here. 
But here we have followed ihe Government 
line, namely, three years, because if it is a 
case of desertion we want some time limit 
should be fixed so that it is made absolutely 
clear that desertion has really taken place 
beyond all shadow of doubt. I think this 
amendment should be acceptable to the 
Government. There are cases of desertions 
and such cases shouid not be allowed to 
operate to the detriment of one or the other 
party to the marriage. 

Then, we also want another clause to be added 
here, that is about cruelty. Cruelty is not there 
but you will find that in one of the previous 
clauses when we were discussing judicial 
separation, the cruelty provision was discussed. 
I think when a party to the marriage treats the 
other party ; with cruelty—and in the context of 
our society normally it is the husband treating 
the wife with cruelty; of course, I do not mean 
any reflection on the husband, they are all very 
good people—it should be sufficient reason. It 
so happens in our society; it is not the other way 
that a wife treats the husband with cruelty. She 
may treat him with lack of affection or anything 
like that, but hardly a case is there where you 
can point out that the wife has treated the 
husband with cruelty. There will hardly be a 
case where you can find that the wife has treated 
her husband with cruelty, because the husband 
will come down heavily upon her and it will be 
impossible for her to exercise such cruelty. The 
wife suffers from certain disadvantages. 
Therefore, in all cases, it is generally 
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[Shri B. Gupta. 1 the husband who treats 
his wife cruelly.    Anyway, we have put the 
amendment.    If a cruel wife is   found,   we 
give the right to the husband also to go to the 
court in the same    way   as wife would be 
able to go to a court to  seek  remedy  under  
this  provision. I think this is very   important.    
I do not know why this has not    been in-
cluded here.    It should have been included 
by the Select    Committee, because "cruelty"  
is  very important    in such cases.    In any 
case, in the    case of judicial  separation  you    
have    accepted that idea and I do not see any 
reason why in case    of    "cruelty" one 
should go to seek remedy under    the judicial 
separation clause, then wait for two years and 
then through that indirect method seek to 
divorce. It should be a direct business, if 
really the "cruelty" is   of   such   a   nature   
that   the party finds    it    impossible    to    
continue the married    life    and    thinks    it    
desirable to separate from  that    life    and 
have divorce.    Therefore, Sir, I think that it 
stands    to    reason    that    this amendment 
be accepted. 

Then. I come to our other    amendment  
(Amendment No.   143): 

"That at page 8. after line 14, the 
following new sub-clause be added, 
namely: — 

'(2) A wife who has completed 18 
years of age may also present a petition 
for the dissolution of the marriage on the 
ground that her husband has married 
again before the commencement of this 
Act and the wife so married is living at 
the time of the presentation of the 
petition.'" 

I think some of the amendments which 
have been accepted will cover this. Therefore, 
I am very glad that Diwan Chaman Lall 
intervened and has introduced a good element 
Th this Bill.    Naturally I leave it at that. 

Then, Sir, our other amendment is 
No. 149. It says that at page 8, line 20, 
for the words "three years" .................. 

MR.   DEPUTY   CHAIRMAN:    That 
relates to clause 14. 

SHRI B. GUPTA: These are the amendments 
that I have moved. I think the time-limit 
should be given due consideration by thi? 
House. Once you accept this principle of 
divorce, once you accept that the parties to a 
marriage should be given the remedy under 
the divorce. I think the time-limit should be so 
fixed as would not nullify the effects of what 
you intend to give. It would be beneficial to 
the parties to the marriage. That is why I am in 
favour of reducing the time-limit and also 
providing for the other two grounds of 
divorce, namely, cruelty or desertion. I hope 
these amendments will be accepted by the 
Members. 

SHRI H. D. RAJAH:  Sir, this clause is  
bristling with so many    conditions. When the 
idea of divorce is given, it must    be    given    
ungrudgingly.    You cannot put various 
restrictions on  the suffering    woman    when    
she    wants divorce from her husband.    So is 
the  ase vice versa.    It would have been a very 
happy thing  and this    section would read better 
if it were like this: "Any   marriage   solemnized,   
whether before or  after the commencement of 
this Act, may, on a petition presented by either 
the husband or the wife, be dissolved   by a 
decree of divorce."   It would lessen    the    
complicated affairs which Shri Bhupesh Gupta 
was talking about, namely, 'incurably'   of 
unsound mind; period  be    made    within    two 
years; and he wanted to restrict    the time-limit.    
Some hon.    Members said that the man must be 
leading an adulterous life if the ground    for 
divorce is to be created, but the position is the 
time factor.   The other conditions are: either 
party is  an  idiot  or a  lunatic for a period of 
time.   All these things work  disharmony  and  
difficulty  upon the family.   Now, Sir, if it is a 
question of your    going    to a court    and 
establishing your right to divorce, you cannot do 
it the next day. If you cannot do it, then you will 
give an .opportunity for them to come to some 
settlement for 
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some time, but the time-limit of three years 
for any divorce not in consonance with the 
idea of divorce at all. 

Now, the man may be leading a bad life; or 
the woman may be leading an adulterous life. 
So long the man should look at the woman 
with suspicion during this period or the 
woman should look at the man with suspicion 
for these three years. Ts it fair that a man 
should be looked upon with suspicion and 
disharmony by the lady whenever he comes 
home at twelve o'clock in the night? Should 
the man always suspect every time his wife 
goes out? 

M:R. DEPUTY CHAIRMAN: On which  
clause  are you  speaking? 

SHRI H. D.  RAJAH:  On clause 13. 

MR. DEPUTY CHAIRMAN: Are you 
opposing the whole clause? 

SHRI  H.  D.   RAJAH:   Yes.   Sir. 

MR. DEPUTY CHAIRMAN: You have 
not sent any amendment. 

SHRI H. D. RAJAH: Why should not I 
speak? 

MR. DEPUTY CHAIRMAN: Either you 
have to oppose the clause or you should have 
sent an amendment. Please be brief. 

SHRI H. D. RAJAH: NOW, Sir, we will 
come to the other aspect of it. According fo 
sub-clause fviii) of clause 13, "has not 
resumed cohabitation for a space of two years 
or upwards after the passing of a decree for 
judicial separation against that party;". With 
regard to judicial separation, I am told by my 
learned friend Diwan Chaman Lall that they 
can get a judicial separation the next day after 
their marriage. Now, to what extent is the 
trouble created in the house? There are certain 
clauses which are enumerated here in order to 
get a divorce, but there is a case where a man 
refuses to pay maintenance and he simply 
deserts her.    The 

child and the woman are there in the house. 
He does not come under any of the categories 
enumerated in this clause relating to divorce. 
Now, similar is the case with the woman. 
Suppose she begets a child from some other 
man. She refuses to look after the child. She 
simply deserts, she goes out. Should this man 
wait for three years to take care of the baby 
that is left behind by her? How is the husband 
to carry on? Does it mean that the man and 
woman can get divorce only after a period of 
three years during which they should be  left  
to  live  together? 

SHRI KISHEN CHAND: Mr. Deputy 
Chairman, this actually comes under Rlause 
14, and not under this clause l.'i. There is no 
mention of three years here. 

SHRI H. D. RAJAH: Now, Sir, let us look 
at the other provision in the Evidence Act. 

MR. DEPUTY CHAIRMAN: Let us not go 
to    the Evidence Act. 

SHRI H. D. RAJAH: This is an important 
matter. Section 112 of the Indian Evidence 
Act reads: "The fact that any person was born 
during the continuance of a valid marriage 
between his mother and any man oi within 
two hundred and eighty days after its 
dissolution, the mother remaining unmarried, 
shall be conclusive proof that he is the 
legitimate son of that man. unless it can be 
shown that the parties to the marriage had no 
access to each other at any time when he could 
have been begotten." What does it mean? 
When a person under this section is leading an 
adulterous life, the woman can beget a child 
from somebody else and pass on the baby to 
this man. That is what the Evidence Act says. 
As far as the Evidence Act is concerned, it is 
conclusive enough. When you get married to 
this lady, the fact remains that, vou hold the 
baby of the other woman and in law it is 
conclusive proof that she has been married to 
him and that they were living together 
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MR. DEPUTY CHAIRMAN: It is 

rebuttable. 

SHRI H. D. RAJAH: The point at 
issue is that so long as that provision 
is there, so long as that matter is to 
be taken into account in this divorce 
clause, there is no relief to the man 
concerned. Now. I do not say that all 
men are honest and they are leading 
a virtuous life. But there is no pro- 
vision by which a man can conceive 
ano hand over the baby to the 
woman to carry on. So long as that 
kind of a function of the woman .................  

MR. DEPUTY CHAIRMAN: Mr. Vaidya 
wil] tell you. 

SHRI H. D. RAJAH: A man can change his 
sex; that is what Mr. Karmarkar told me just 
now. 

MR. DEPUTY CHAIRMAN: Get along. 

SHRI H D. RAJAH: So therefore, with 
regard to that point, now it is proved in that 
Evidence Act that this man is the legitimate 
owner of that haby. How does it work in the 
mind of this man? You have no psychological  
mind. 

MR. DEPUTY CHAIRMAN: You are not 
concerned with legitimacy here.   You are 
concerned with divorce. 

SHRI  H.  D.     RAJAH:     Divorce    is 
tnere. You must lead an adulterous life, 
which is provided for in this divorce clause. 
And when a man and a woman lead an 
adulterous life, the result is that she 
conceives. And when she conceives to some 
other man, this man becomes the legitimate 
owner of this child. So all these things are 
there. 

MR. DEPUTY CHAIRMAN: That will be 
a ground for divorce. 

SHRI H. D. RAJAH: I am coming to that. 
Sir, if you have some patience, you will hear 
my logic. 

MR. DEPUTY CHAIRMAN: You had 
better have your lunch and come. 

SHRI H. D. RAJAH: I don't want 
to go for lunch. Now. Sir, the point 
at issue is that this time lag is the 
most essential thing which we should 
seriously consider. I would request 
the Government, to review this matter 
again and not to hedge this provi 
sion about divorce with so many 
provisos. If a man or a woman 
wants a divorce, let the divorce be 
given straightaway, if they so desire. 
Let the man go to the court or let 
the woman go to the court ...............  

MR. DEPUTY CHAIRMAN: Without any 
conditions? 

SHRI H. D. RAJAH: Yes. without any 
conditions. Then, Sir, I want another 
enlightenment from the Government benches 
with regard to one point. I find in various 
parts of the country and especially in one part, 
that divorce is very easy. There is no question 
of that person going to a court at all. For 
example, a lady in a house can roll up the bed 
and keep it in the verandah. That indicates 
that the man is not wanted again in that house. 
And it is well-known by custom and law that 
that divorce is absolute. If you want to know 
the place, it is in Malabar. Therefore, Sir, the 
point at issue is, there is the consummation of 
marriage. There is no question of this man 
suffering from this or that disease, and all 
sorts of nonsense, and there is no question of 
a particular woman continuously leading an 
adulterous life. There is no provision in this 
clause 13 for such kind of divorce. 

DIWAN CHAMAN LALL:   Custom. 

SHRI H. D. RAJAH: Where is that 
custom? So I want the Government 
to accept such customs as are pre 
valent among the Hindus and respect 
them. You have respected the cus 
tomary marriages. The custom does 
not indicate what form of marriage 
you must have. The custom does not 
indicate ........  

MR. DEPUTY CHAIRMAN: You must 
read the entire Bill carefuily and then come. 
Please see clause 29 (2).    The Bill has to    
be taken    as a 
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whole. Clause 29 (2) provides for such 
customs. Therefore, all these arguments are 
out of order. 

SHRI H. D. RAJAH: Now, Sir, there 
is one point. There is the question 
of the word 'valid' which is there. 
And if that word 'valid' is not ac 
cepted, and merely the word 'custom' 
is put, I would be very glad. That is 
why I do not accept .............. 

DIWAN CHAMAN LALL: May I draw his 
attention to one thing, since he threw the book 
at me and wanted to know where the 'custom' 
was? Obviously, my learned friend has not 
read the book. The learned Deputy Chairman 
has pointed out clause 29 (2)   which  states   
as   follows: — 

"Nothing contained in this Act shall be 
deemed to affect any right recognised by 
custom or conferred by any special 
enactment to obtain the dissolution of a 
Hindu marriage, whether solemnized 
before or after the commencement of this 
Act." 

SHRI H. D. RAJAH: But my difficulty is 
there only with regard to the words "to 
obtain". To obtain from whom? The point is 
that I am coming to the fundamental right of 
the man and the woman. You certain set of 
lawyers who are confused so much about the 
law cannot direct the people properly. The 
whole difficulty is that, and you accuse others 
that the rest of them are all ignorant. 

MR. DEPUTY CHAIRMAN: Now, you   
have  taken  too  much  time. 

SHRI H. D. RAJAH: Therefore, Sir, this 
point must be clarified. I want a categorical 
answer from the Government that this custom 
will be recognised. It is not a question of 
obtaining anything from anybody. It is the 
inherent right of a woman to demand that 
dissolution of marriage whenever she likes. 
And so is the case with  a  man. 

SHRI KISHEN CHAND: Mr. Deputy 
Chairman. I have sent in an amendment   
which,   I  think,     arises  on   ac- 

count of a defect in drafting. Sir, sub-clause 
(ii) says: "has ceased1 to be a Hindu by 
conversion to another religion;". And now, 
the word 'Hindu' has been defined to cover 
four religions—Hinduism, Buddhism, Jainism 
and 5sikhism. They are four different 
religions. Now, according to the definition, he 
will not cease to be a Hindu, and yet it will be 
a conversion to another religion. Therefore, I 
want to clarify the position by amendment 
No. 122 which stands in my name. I find, Sir, 
there is an ambiguity here, and therefore I 
have sent in amendment No.   122. 

MR. DEPUTY CHAIRMAN: I do not 
think there is any ambiguity, Mr. Kishen 
Chand. 

SHRI KISHEN CHAND: Then, Sir, what 
do you mean by "another religion"? 

MR. DEPUTY CHAIRMAN: It will 
include the religions which the term 'Hindu' 
connotes according to this Act. 

SHRI KISHEN CHAND: That means you 
are enforcing by an indirect method inter-
religious marriages. If two Hindus are 
married, and if one of the Hindus becomes a 
Sikh, then it will be a marriage between a 
Hindu and a Sikh. That will be encouraging 
inter-religious marriages under the garb of 
this provision. That will be going much 
beyond this Bill. It is therefore. Sir, that I 
have given an   amendment. 

SHRI J. S. BISHT: Sir, I have moved that at 
page 7, line 35, for the words "is leading an 
adulterous life" the words "has committed 
adultery" be substituted. 

I find, Sir, that my esteemed friend. Dr. 
Kunzru, has also put in an amendment—No. 
119—in which he says "has after the 
solemnization of the marriage had sexual 
intercourse with any person other than his or 
her spouse, and so on and so fourth." We are 
introducing this particular clause of divorce in 
the Hindu Law for the first time,  aid there    
is no  case law 
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[Shri J. S. Bisht.l on the subject so far. We 
have to depend on the law as it is in other 
countries, and in our country, ior instance, in 
the Divorce Act and also the Special Marriage 
Act which we recently passed. This sort of 
wording, viz., "is leading an adulterous life" 
finds no place anywhere there. And to the 
lawyers this is an unknown phrase. What is 
meant by the words "leading am adulterous 
life"? Does this phrase mean an act of 
adultery twice, or thrice, three hundred times 
or five hundred times? Or, does it mean, as 
some people seem to interpret it. that unless a 
person keeps a regular mistress, it will not 
come under the mischief of this clause at all? 
But one argument that has been advanced is 
that under clause 10—judicial separation—
there is some provision under (e) which says 
that "has after the solemnization of the 
marriage had sexual intercourse with any 
person other than his or her spouse." That is 
to say, for one act of adultery you can get a 
judicial separation. But the difficulty is that, 
an act of adultery is a very serious matter, and 
if, for instance, after an act of adultery, as Mr. 
Rajah has Just pointed out, there is 
conception, and there are children then what 
is going to happen? These people cannot wait 
for three years. That will lead to innumerable 
acts of crime. Even today, acts of adultery 
have led to crimes, to murders. And it is only 
proper that we should al]ow the parties to 
separate immediately. It is not compulsory for 
anybody, because a petition tor divorce will 
be filed by the person who wants it. I know, 
for instance, in European countries, and 
especially in Latin Europe, Italy, France and 
Spain, in spite of the fact that monogamy is in 
force, and the law of divorce is there, there 
are people, very well-to-do people—in Italy, 
in France and in Spain—who keep mistresses, 
but their wives do not go in for a divorce. 
That is open to people here also, but in cases 
where there are straind relations as there will 
be in 99 cases out of IOO, then  it    is only    
proper that  divorce 

should be open. The second thing is that this 
sort of misleading language, unknown to law, 
'leading an adulterous life' should be omitted. 
Therefore, I strongly plead that these words 
be omitted and be substituted by the words 
'"has committed adultery". There are two 
other amendments, Nos. 125 and 126. It is 
also in line 44. By some mistake, that has 
been left out. The wording here is: "has been 
incurably of unsound mind for a continuous 
period of not less than three years 
immediately preceding the presentation of the 
petition." 

MR. DEPUTY CHAIRMAN: Mr. Bhupesh 
Gupta has already spoken on that. 

SHRI J. S. BISHT: If a person is incurably 
of unsound mind, then why inflict that man or 
woman on the other party for a long period of 
three years? Again, with regard to a person 
suffering from a virulent and incurable form 
of leprosy, if it is incurable, why inflict that 
person on the other party for a period of three 
years? Therefore, the period should be 
shortened to two years. So is the case in 
regard to a person suffering from venereal 
disease in a communicable form. I think that 
in all these cases, two years should be 
substituted for three years. 

SHRI H. N. KUNZRU: Mr. Deputy 
Chairman, the amendment that I have moved 
is No. 119 in the first list of amendments. The 
first part of my amendment deals with the first 
ground given for divorce in the Bill, viz., that 
one of the parties is leading an adulterous life. 
During the debate on the report of the Select 
Committee, I pointed out how vague these 
words were, how difficult it would be to prove 
that either party had been guilty of leading an 
adulterous life. It is quite possible that an 
adultery committed by one of the parties may 
come to be known by the other party only 
after an interval of some months, and it is very 
doubtful whether acts of adultery committed 
at long intervals  will be regarded  as proof    
of 
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an adulterous life. If what the Government has 
in mind is that a person should be supposed to 
lead an adulterous life when, if a man. he has a 
concubine, or if a woman, she is the mistress 
of somebody or leads the life of a prostitute, 
then let it make its meaning clear, but the 
language, as it is, I think, is only calculated to 
lead to litigation. I think, therefore, that it is 
necessary in the public interest to make the 
language clearer so that there will be no 
unnecessary litigation on the ground of the 
vagueness of the words. I therefore suggest the 
substitution of the words "has after the 
solemnization of the marriage had sexual 
intercourse with any person other than his or 
her spouse" for the words "is leading an 
adulterous life." I have merely copied' the 
language used in the clause relating to judicial 
separation. If my amendment is accepted, 
adultery will be a ground both for judicial 
separation and for divorce. If in the opinion of 
a woman, an act of adultery committed by her 
husband is not so serious as to make her ask 
for divorce, she can ask for judicial separation, 
but considering the seriousness of the matter, I 
do not think that the language used in clause 
13 should be allowed to remain unchanged. 

DHWAN CHAM AN LALL: What is the 
definition of "leading an adulterous life?" 

SHRI H. N. KUNZRUV I cannot do so, and 
that is why I want to change the language. 

The difficulty is enhanced by the fact that 
clause 14 requires that normally three years 
should have elapsed since the date of the mar-
riage before a petition for divorce can be 
presented by either party. I shall deal with this 
matter later when we come to it. This is a very 
serious matter. A woman may be leading an 
adulterous life and the consequences of her 
adultery may be serious, and yet the husband 
must wait for three years before asking for 
divorce.    I shall deal with this when 

we come to that clause, because I know that 
power is given to the court to grant 
permission in exceptional cases under the 
rules made by the High Court. 

MR. DEPUTY CHAIRMAN: It is under 
clause 14. 

SHRI H. N. KUNZRU: It is under clause 
14. I know that will be pointed out to me, but 
I cannot deai with it here. I shall deal with it 
when we come to clause 14. 

My second amendment deals with 
desertion. It says that a new ground for 
divorce should be incorporated, viz., "(ia) has 
deserted the petitioner for a continuous period 
of not less than four years immediately 
preceding the presentation of the petition;". 
My hon. friend may say that desertion has 
been made a ground of judicial separation but 
the woman will have to wait for two years in 
order to present a petition for judicial separa-
tion i.e., she will have to prove that the 
petitioner has been deserted for a continuous 
period of not less than 2 years immediately 
preceding the presentation of the petition. If 
judicial separation is granted to her and 
desertion continues for two years she can ask 
for divorce under clause 13. It will be pointed 
out that in all she will have to wait for 4 years. 
If my clause is accepted, it will not change the 
present situation. Generally, it does not really 
happen that when a woman is deserted she 
presents a petition. It will not happen when a 
woman is deserted that she will present a 
petition for judicial separation after the expiry 
of the minimum period of 2 years referred to 
in sub-clause 5 of clause 13. She may be 
induced to wait longer and in that case it will 
be a hardship to her if she cannot seek divorce 
unless she first goes through the process of 
judicial separation. A woman may be patient, 
she may wait not for two years but for 4 or 5 
years but when she finds that her patience is 
not rewarded with success, when her patience 
is exhausted, why should she 

IOO R.S.D. 
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[Shri H. N. Kunzru.ll be compelled, 

because   of her patience, to apply for judicial 
separation before she can    be    entitled to    
ask    for a divorce. 

SHRI J. S. BISHT: That makes not much 
difference. Divorce would be automatic after 
that. 

THE MINISTER IN THE MINISTRY OF 
LAW (SHRI H. V. PATASKAR): Law helps 
those that  are diligent. 

SHRI H. N. KUNZRU: I want therefore to 
put the law in such 3 form as not to penalise 
those people who are patient, who believe in 
the goodness of human nature and who are 
willing to wait sufficiently long in order to 
give the erring party a chance of reforming 
himself. 

The callous observations made by the 
person who interrupted me are surprising. I 
hope that the Minister for law will look at 
these matters from a more human angle than 
he seems to have done so far. 

I should also like to point out that the   
Madras  Hindu     Bigamy  Prevention and 
Divorce Act, 1949 makes desertion    a    
ground    for    divorce.    The Bombay Hindu 
Divorce Act, 1947 also makes desertion a 
ground for divorce. The    Saurashtra    Hindu 
Divorce Act, 1952    which    generally    
follows    the Bombay law has also made 
desertion a  ground for     divorce.    The 
periods are different   but the longest    period 
provided in any of these Acts is 4 years. Now,  
my hon.    friend    the Minister in charge  of 
the Bill said the  other day that he would be 
prepared to make such modifications in 
section 29(2)  as not  to    save  these  Special  
Acts.   In view of this, I submit   that there is 
a stronger ground for asking him      to make 
desertion a ground for divorce because it    is 
already recognised    as such in three  States.   
The effect    of the Bill that we are 
considering should not be such as    to 
penalize  anybody even in any of these States. 
Our Bill should be more progressive than    
the State laws   and    not less  progressive 
than any of them in any respect. 

Lastly, I come to that amendment of mine 
which makes cruelty also a ground for 
divorce. The language that I have used is    as 
follows: 

"(ib) has treated the petitioner with such 
cruelty as to expose the petitioner to the 
risk of losing his or her life." 

I think in such cases it would be hard on the 
party concerned to compel it to ask for judicial 
separation first. Where relations have been so 
strained that one party is after the life of the 
other, is it reasonable to suppose that any 
reconciliation can be arrived at? Judicial 
separation can be recommended as the first 
step only in those cases where reconciliation is 
possible. Where things have gone so far as to 
make reconciliation impossible, I think it is no 
use putting a heavy strain for years on the 
lives of the people who should be allowed to 
part as soon as possible. In-the Madras 
legislation to which I have already drawn 
attention, cruelty is recognized as a ground for 
divorce. The language used in section 5 of the 
Madras Act is: 

"has without just cause, deserted the 
petitioner for a continuous period of not 
less than 3 years immediately preceding the 
presentation of the petition." 

It will thus be seen that if my amendment is 
accepted, it will preserve really, the rights of 
those who are now governed by the Madras 
Act, and will extend this right to the other 
States. My language, Sir, is more cautious 
than the language used in the Madras Act. I 
think, therefore, that I have fully justified, I 
mean I have given adequate grounds for the 
acceptance of the amendments that I have 
moved. I do not know whether my hon. friend 
Diwan Chaman Lall has moved any 
amendment on these points. Had he moved 
any amendment I could have said that 
Government probably would prefer his guard-
ed amendments to my uncautious 
amendments. 



1951     Hindu Marriage and      [ 14 DEC. 1954 ]       Divorce Bill, 1952 1952 
DIWAN CH AM AN LALL: No, they will 

prefer yours. 

SHRI H. N. KUNZRU: But as he has 
moved no amendment, I am having a ray of 
hope that these amendments of mine, or some 
one of them might be accepted by the Gov-
ernment. 

SHRI K. B. LALL: Sir, there is an 
amendment in my name also. I should like to 
speak. 

MR. DEPUTY CHAIRMAN: Yes, after 
Mr. Mahanty. Please be brief, Mr.   Mahanty. 

SHRI S. MAHANTY: Yes, Sir, I shall be 
brief. I speak in support of amendment No. 
135, which is a very innocuous one, namely; 
That at page 8, for lines 12 to 14, the 
following be substituted, namely: — 

"and by either spouse on the ground that 
the husband or wife, as the case may be, 
has, since the solemnization of the 
marriage, been guilty of rape, 
homosexuality or bestiality." 

It will be apparent from the wording of this 
amendment, Sir, that it only seeks to 
substitute one very obnoxious, though 
Biblical word—sodomy—by the word 
"homosexuality". I can well anticipate the 
objection that the hon. Minister in charge of 
the Bill would bring forward against this 
amendment. He may point out that the term 
"sodomy" is one which has received wide 
recognition in the Indian Penal Code and, 
therefore, we cannot substitute that word by 
another, namely, "homosexuality" however 
more scientific and appropriate that term may 
be. But I would submit that it has also to be 
borne in mind that here we are not going to 
make "sodomy" a penal offence. Therefore, it 
has got no relation whatsoever to the Indian 
Penal Code here. We are here discussing this 
question in isolation. So, it has no relation 
whatsoever to the Indian Penal Code. 
Therefore, I hope my esteemed friend, the 
hon. Law Minister, will have no such 
argument to offer while replying. 

in me second place, there is no reason to 
believe that sodomy is only a masculine vice. 
I have not the time, nor is this the occasion, 
otherwise I could have quoted chapter and 
verse to show that homosexuality among 
women is also to-day on the increase, that it 
is on the rising scale. I have got whole 
literature on this with me. 

MR. DEPUTY CHAIRMAN: But this will 
do. 

SHRI S. MAHANTY: I am trying to 
convince them. 

DR. SHRIMATI SEETA PARMANAND: 
Pertaining to which country? 

MR. DEPUTY CHAIRMAN: You only 
want substitution of the word by another. 

SHRI S. MAHANTY: Yes, Sir. 

MR. DEPUTY CHAIRMAN:   That is all 
right.  You have already said that the word 
"sodomy" should  be  substituted  by another.   
You need not con sider the extent of sodomy. 

SHRI S. MAHANTY; Yes, Sir. I submit 
instead of using the term "sodomy" you 
should use the better and more appropriate 
and scientific term  "homosexuality." 

MR. DEPUTY CHAIRMAN: Yes, I think 
that will do. 

SHRI S. MAHANTY: But before I resume 
my seat, Sir, I wish to urge this House not to 
take a philistine attitude. I would request the 
hon. Minister not to take any such prudish 
attitude regarding this matter. We are not 
moving this amendment In a sense of levity. 
On the contrary, if you want to contribute to 
the solidarity of marital life, if you want to 
contribute to a healthy married life, and if you 
consider that sodomy is one of the reasons 
which can render married life unhappy, then 
there is every reason why you should also  
include     the  feminine    vice    of 
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[Shri S. Mahanty.] 
lesbianism   and substitute   the   word 
"homosexuality" for      the      word 
"sodomy". That is my submission, Sir. 

MR.   DEPUTY   CHAIRMAN:     Shrimati    
Chandravati     Lakhanpal.    You vill please be  
very brief,   Madam. 

MR. DEPUTY CHAIRMAN: She is on  
amendment  No.   117. 

 
PANDIT S. S. N. TANKHA: But in 

amendment No. 117, there is no such mention  
of  ten  years. 

SHRIMATI C H A N D R A V A T I  
L.AKHANPAL: But that is not my mistake. I 
had put in an amendment to that effect but that 
was dropped somehow,  I want to add it now. 

PANDIT S. S. N. TANKHA: But in this 
amendment No. 117 there is no mention of the 
fact that this section should not be applicable to 
women for ten years. 

MR. DEPUTY CHAIRMAN: That is all 
right. The hon. Member may  continue. 
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important. You will have to be prepared to sit 
till we finish this Bill tonight. 

SHRIMATI SAVITRY NIGAM: Yes, we are 
prepared. 

MR. DEPUTY CHAIRMAN: I have no 
objection.  I am prepared to sit. 

DR. SHRIMATI SEETA PARMANAND: We 
will follow your example, Sir. 

MR. DEPUTY CHAIRMAN: Do not 
complain after 6 o'clock that you have got this 
engagement or that. 

DR. R. P. DUBE (Madhya Pradesh): You 
will not give us lunch and then you want us to 
sit till late in the night also? 

 

MR. DEPUTY CHAIRMAN: There is no 
question of period in your amendment, 
Madam. Your amendment is accepted, gives 
the right onlv to women to seek divorce. 
There is no question of period at all. You need 
not dilate on that point about the ten-year 
period. 

SHRIMATI C H A N D R A V A T I  
LAKHANPAL: I am supporting Shrimati 
Seeta Parmanand's point. 

MR. DEPUTY CHAIRMAN: Leave it to 
Dr. Parmanand. She will take care  of  her   
amendment. 

DR. SHRIMATI SEETA PARMANAND: I 
think everybody has a right to speak on all the 
amendments. 

MR. DEPUTY CHAIRMAN: At this rate, 
we cannot go on, I am sorry. Then we will 
have to sit till 10 or 11 in   the  night. 

DR. SHRIMATI SEETA PARMANAND:   
That is  another matter. 

SHRIMATI SAVITRY NIGAM; This is  an 
important matter,   Sir. 

MR. DEPUTY CHAIRMAN: Every clause 
is important and every word is 
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MR.   DEPUTY    CHAIRMAN: You 
are    making    a    discrimination. You 
want to give the    right only to the 
women. 

DR. SHRIMATI SEETA PARMANAND: 
Article 15 in the Constitution provides for it. 

 
MR. DEPUTY CHAIRMAN: Then your 

amendments will be unconstitutional. 

 
MR. DEPUTY CHAIRMAN: I think you 

have to close now. You need not speak on 
attyachar, samanta and ali those general 
things. 

PANDIT S. S. N. TANKHA: Sir I 
want to say ..........  

DR. SHRIMATI SEETA PARMANAND: I 
thought, Sir, that the person who caught the 
Chair's eye got the chance.   That   was   
decided  yesterday. 

MR. DEPUTY CHAIRMAN: His 
amendment  comes  first. 

DR. SHRIMATI SEETA PARMANAND: 
You had to look for Mr. Tankha. 

MR. DEPUTY CHAIRMAN: Your 
amendment comes after his amendment. I    
am going in some order. 

DR. SHRIMATI SEETA PARMANAND: I 
had asked for that ruling yesterday  but then  
you ruled it out. 

MR. DEPUTY CHAIRMAN: Past is 5»ist; 
why think of yesterday? 
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PANDIT S. S. N. TANKHA: May I point out 

to the hon. Lady Member that I had stood up 
even before one or two hon. Members who 
have preceded me had stood up for speaking? 

MR. DEPUTY CHAIRMAN: Please come 
to the amendment straight. Take as little time 
as possible,  please. 

PANDIT S. S. N. TANKHA: I have not 
spoken so far on any of tbe amendments and 
so there should be no question of time as far 
as I am concerned. 

MR. DEPUTY CHAIRMAN: That is rjo 
excuse to make long speech. Kindly  speak  
on  the amendment. 

PANDIT S. S. N. TANKHA: But I have not 
yet begun. The purpose of my amendment 
No.    118 is two-fold.... 

MR. DEPUTY CHAIRMAN: Subclause 
(ib) is already covered. 

PANDIT S. S. N. TANKHA: It is two-fold. 
Number one is that desertion for over two 
years should be made a ground for divorce and 
the other is to the effect that cruelty which 
causes a reasonable apprehension in the minds 
of the petitioner that it is harmful or injurious 
to live with the other party should also be a 
ground for divorce. In addition to these 
grounds. Sir, as I have mentioned in my 
minute of dissent attached to the Report of the 
Joint Select Committee I consider that adultery 
should also be one of the grounds for divorce, 
but I did not make a mention of that here in 
this amendment because I find that it has been 
provided for in the Bill itself although in 
another form, namely, in sub-clause (i) which 
mentions ls leading an adulterous life'. My 
amendment, Sir, finds support from several 
other amendments tabled here, one of which is 
from the hon. Dr. Kunzru and the other from 
Mr. Bhupesh Gupta. The only difference 
between my amendment and that of the others 
is that while I have said that desertion for a 
continuous period of two years should be a 
ground for divorce, Mr. Bhupesh  Gupta  
wants  that  period  to 

be three years immediately preceding the 
presentation of the petition while Dr. Kunzru 
wants that period to be not less than four 
years. 

My other amendment regarding cruelty, 
being made a ground for divorce is also 
supported by Mr. ^Jhupesh Gupta by his 
amendment No. 134, in the latter part of it, 
which reads: "has treated with cruelty" and 
the same amendment finds support from Dr. 
Kunzru by his amendment No. 119 (ib) "has 
treated the petitioner with such cruelty as to 
expose the petitioner to the risk of losing his 
of her life". 

Now, Sir, desertion and cruelty as well as 
adultery are grounds for divorce in almost all 
marriage and divorce laws existing in the 
world and I see no good reason for their being 
omitted here. This matter was particularly 
brought forward before the Joint Select 
Committee but it was of the view that the 
grounds for divorce and those for judicial 
separation should not be the same. 1 have not 
been able to understand the logic of it. If 
cruelty and desertion are good grounds for 
judicial separation, I think they are better and 
important grounds for divorce than for judicial 
separation. If one party has deserted the other 
spouse for over two years, it is quite evident 
from the conduct of that party that there can 
be no question of reconciliation between them. 
When it is found that no reconciliation is 
possible between two persons, then instead of 
their being asked to apply for judicial 
separation, they should be permitted to apply 
for divorce straightway. In cases where cruelty 
is alleged, it is all the more important that the 
parties should be permitted to ask for a 
divorce instead of being compelled to ask for 
judicial separation  only. 

MR. DEPUTY CHAIRMAN: That is to 
allow for compromise. 

PANDIT S. S. N. TANKHA: I understand 
that, but a period of two years is a long 
enough period for exploring avenues of 
compromise. 
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MR. DEPUTY CHAIRMAN: That is why 

judicial separation is provided. 

PANDIT S. S. N. TANKHA: It enlarges that 
period unnecessarily. Now, if a person is 
treating the wife with cruelty and he continues 
to treat her like that for two years, why should 
that wife be asked to wait another year or 
another two years to obtain a divorce? I 
cannot understand the logic of it. 

Then, Sir, Dr. Kunzru, I am surprised, has 
gone to the length of saying in his amendment 
that cruelty should be treated as a ground for 
divorce only where it exposes the other party 
to the risk of losing his or her life. That means 
Sir, that unless a man goes with a hatchet and 
inflicts or attempts to inflict wounds upon his 
wife, she cannot apply for divorce. Cruelty, as 
we have mentioned, Sir, under clause 10 for 
purposes of applying for judicial separation, 
has been described as cruelty "which causes a 
reasonable apprehension in the mind of the 
petitioner that it will be harmful or injurious 
for the petitioner to live with the other party", 
and these very words, Sir, I have incorporated 
in my amendment under this clause. I have not 
described it as any cruelty but cruelty of the 
type which entitles a person to ask for judicial 
separation. 

Then, Sir, on the question of adultery, I do not 
agree with the view that a single act of adultery 
should be ' made a ground for divorce. It is pos-
sible that one or two lapses on the part of the 
husband or the wife, may occur in the married 
life of the parties but I think a stray act of 
adultery on the part of the husband or the wife 
should be excused and should not be made a 
ground for divorce. Dr. Kun-zru's amendment 
states: "has after the solemnization of the 
marriage had sexual intercourse with any person 
other than his or her spouse" which means that 
even a stray act on the part of the husband or the 
wife will expose him or her to proceedings for 
divorce but that I consider, Sir, should   not   be    
considered   sufficient 

ground for divorce  and it should not be 
allowed upon it. 

SHRI H. V. PATASKAR: The words 
"adulterous life1' are already there. 

PANDIT S. S. N. TANKHA: I know that the 
Select Committee has put down the words 
"adulterous life" in the clause which means 
that if either of the parties continues in that 
conduct then alone should divorce be allowed. 

MR. DEPUTY CHAIRMAN: You want the 
original wording to remain? 

PANDIT S. S. N. TANKHA: Sir, I submit 
that my amendments should be incorporated 
in the Bill for th€ reasons I have set out just 
now. 

SHRI K. B. LALL: This clause is 
the essence and the soul of this whole 
Bill and I think there must be some 
scope of speaking on this clause and. 
there should not be hurry about the 
whole business, because if you................  

MR. DEPUTY CHAIRMAN: But you have 
already spoken on your amendment on an 
earlier clause. 

SHRI K. B. LALL: It is not a ques tion of 
speaking on my amendment only. It is a 
question of speaking on the whole clause. The 
whole clause is for discussion. As a second 
alternative I will only confine myself to my 
amendment But in the first place I wiH urge 
that there should not be narrowness here so far 
as this clause is concerned. I will appeal to the 
Government Members who are piloting the 
Bill that at least they should be large-hearted 
for once and I will surely support the lady 
Members who have insisted or who propose 
insisting that there should be no condition 
imposed so far as divorce is concerned. I feel 
that if you are going to give something by the 
right hand, you are trying to snatch it away by 
the left hand. Let there be full and free scope 
for divorce. It is not that for the pleasure of 
divorce the ladies or the gentlemen would go 
for presenting a petition of divorce. It js in 
conformity 
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with the experience in any society where 
divorce exists. So, in this respect I will appeal 
that we should follow the example that is before 
us in the Muhammedan law and existing in the 
Muhammedan society and if you widen the 
scope you will find how it will work in practice. 
After all, look at these obstructions you have put 
in here, these conditions. To me it appears that it 
is likely to afford an opportunity for washing 
dirty linen in the court. Then, you condition it 
that the press should not publish it and the man 
should be punished if he publishes it. Why all 
this fuss about this simple matter? If there be no 
love between the parties let them j divorce; 
make it as easy as it is in J Russia to-day. Why 
give an opportunity for fighting? After all, you 
know and it should be understood that there is 
no pleasure in going in for divorce. The lady 
Members also feel that. We also feel that and in 
the society where this privilege exists, they 
never go in for divorce only for the sake of 
pleasure. So, putting in all these conditions 
means nothing but litigation and hardship and 
washing of dirty linen in public courts. These 
condi-tions should not remain there. May 1 ask 
the hon. Minister in charge of the Bill: Is it as a 
matter of public policy that these conditions 
have been imposed for applying for divorce? 
There is nothing like public policy in these 
conditions, and these are very simple things. 
Public policy is only with regard to the principle 
of divorce and when that principle has been 
conceded, let us not give it with closed fist. Let 
us give it as a matter of gift and see how it 
works in the society. But if you put all these 
conditions it means you keep the door open for 
all sorts of washing of dirty linen in public 
courts and so I will appeal on this point. 

Then, just as I know that they would like to 
bring in all conditions and impose all things 
and our lady Members also would urge for 
customs just as I was hearing a few speeches 
on the previous clause wherein some custom 
was  brought    in  and  it    was 

argued that they had customs and for the fault 
of one simple girl the whole family society 
and all women are-going to be penalised, so in 
such cases also if you bring in adultery then a. 
girl may say just as one girl pleaded— there is 
some such story and the girl told her mother-
in-law when she. found that she was going to 
give birth after five months of marriage, 
"Mother, what is the custom in this locality? 
After how many months does a lady deliver a 
child?" And the mother-in-law was surprised 
and asked: "What is the custom in this?'* She 
said: "In our parts ladies give birth to a child 
only after five, months." If you bring in 
custom, adultery and everything will come, 
under custom and such customary right may 
be pleaded. So don't give room for such 
customary things and don't allow dirty linen to 
be washed. After all, if you believe in divorce, 
all right, go on. Good-bye to all good advice. 
It is left to you. Then it is    left     to me only 
to argue. 

Now, I come to my second amend-, ment 
which seeks to delete the words "has ceased to 
be a Hindu by conversion to another religion". 
Consistent with my policy and with my 
principle, I think that no man born in this land 
ceases to be a Hindu. Rather, I want that it 
should be inculcated and it should be brought 
home to the. people that they never cease to 
be. Hindus. This is something obnoxious, 
something of a horror to me to think that a 
man ceases to be a Hindu by conversion to 
another religion. I do not believe that a man 
ceases to be a Hindu by conversion. And, 
consistent with my policy, I gave this 
amendment and I am urging my amendment 
from that point of view although I know that 
so far as the amendment is concerned it is not 
going to be accepted. And just as I told 
yesterday we have to abide by what the 
Government say. 

MR. DEPUTY CHAIRMAN: I have to 
inform hon. Members that we have to sit 
today till we finish all the clauses.   We  will  
take  up   third  read- 
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from  12 noon to 1 r.M. and from  1  P.M.     to  
2-30 P.M. without lunch. 

DR. R. P. DUBE: HOW long are we to sit,  
Sir? 

MR. DEPUTY CHAIRMAN: As long as 
the House requires to finish all the clauses. I 
hope Mr. Amolakh Chand, the Whip, will 
keep the quorum in the House. 

DR. SHRIMATI SEETA PARMANAND: Sir, 
my amendment No. 133 is really 
consequential to my suggestion in clause 9 
that in place of restitution of conjugal rights 
we might say reconciliation of conjugal differ-
ences and since that has not been accepted, 
this need not be pressed. 

Then, Sir, my amendment No. 140 
deals with the right of divorce to be 
given to women for the first ten 
years. As a matter of fact my friend 
Mrs. Lakhanpal has spoken on this 
but I would like to say ................ 

MR. DEPUTY CHAIRMAN: You ioo have 
spoken at length on this amendment earlier 
during the general •discussion. 

DR.      SHRIMATI    SEETA    PARMA-
NAND:  Perhaps some of the Members •may 
not  have  been present on    that •day. 

MR. DEPUTY CHAIRMAN: They were all 
present. You spoke during the early part of 
the day. 

DR. SHRIMATI SEETA PARMANAND : Sir, 
I would have finished what I have to say by 
this time. It has been whispered that it would 
be discrimination if this right were to be given 
to women only. Men would be having this 
right on four conditions only and I think it is 
(ii), (iv), (vii), and (viii). I do not remember 
now.... 

MR. DEPUTY CHAIRMAN: It is .(ii),  
(iv),   (v),  and   (vii). 

DR. SHRIMATI SEETA PARMANAND: Sir, 
I would clarify those points.  If a  woman  had  
changed her 

religion, if she has deserted the 
husband, if she is suffering from 
leprosy or venereal disease, on these 
four grounds men may also be given 
the right of divorce. It was whispered, 
if I had heard you correctly, that it 
would be asking for discrimination. 
On that score I would like to point 
out that article 15 (3) of the Consti 
tution gives this Government the 
power to make special legislation for 
women and children. Somebody said 
that if it is a special legislation that 
was a different thing but at the same 
time it cannot give the right to make 
discrimination of the same rights as 
between the sexes. Do you agree with 
that opinion, Sir? Then I would 
like to say something, otherwise..................  

MR. DEPUTY CHAIRMAN: I am not 
voting on this Bill. So you are safe. 

DR. SHRIMATI SEETA PARMA 
NAND: Because you pointed out that 
it was not according to constitution 
al provisions, I would like to point out 
here—though later on when the Suc 
cession Bill is here it would be a 
more proper time—that the Succes 
sion Bill also makes a distinction in 
the share of a girl, and ...............  

MR. DEPUTY CHAIRMAN: You will 
have ample time when that is taken up. 

DR. SHRIMATI SEETA PARMANAND: So 
there is nothing wrong in asking for this on the 
ground that this provision for divorce is new to 
Hindu society and until suitable arrangements 
can be made for making the provisions widely 
known and until women are able to establish 
themselves freely in society and education is 
made available to women and lastly—it is 
most important— until the economic position 
of women is improved there is no harm in hav-
ing this safeguard. This safeguard is necessary 
since all those women who require jobs, if 
divorced and not married again, would not be 
able to get jobs and look after themselves. And 
we are not clear about the posi- 
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tion of the woman under the Law of 
Succession. We do not know what share she 
will get. I do not know when that legislation 
will be passed. So, I feel that it is absolutely 
necessary and there is no harm in asking that 
this right of divorce should be given to 
women alone for a period of ten years. 

SHRI J. S. BISHT: Article 15 U) of the 
Constitution bars that amendment altogether. 

DR. SHRIMATI SEETA PARMANAND: 
Then it will bar the discrimination  of  shares  
in  property  also. 

SHRI J. S. BISHT: That we wiH see. 
DR. SHRIMATI SEETA PARMA 

NAND: I would like to point out 
that there was some misunderstand 
ing in the interpretation of this 
demand. Some people thought that 
this asking for this right for 10 years 
meant that ten years were required 
by women to know whether they 
could live with a particular husband 
or not. It does not mean that. It 
means that for a period of ten years 
•except on the four grounds given by 
me the right would be reserved only 
for women.   I hope the ................  

MR. DEPUTY CHAIRMAN: Come on  to  
the  other   amendments. 

DR. SHRIMATI SEETA PARMA 
NAND:.... hon. Minister will give his 
consideration to this just as he has 
accepted the amendments of my hon. 
friend Diwan Chaman Lall................  

MR. DEPUTY CHAIRMAN: Please give 
fullest consideration. 

SHRI D. P. KAR'MARKAR: I will. 

DR. SHRIMATI SEETA PARMANAND: In 
his speeches, etc., though the hon. Minister 
says that the preservation of Hindu society 
has been due to women, when it comes to the 
question of giving a little privilege because of 
the backward position of women, he goes 
back on his own words 

Coming to amendment 144, it deals with 
bigamous and polygamous marriages 
solemnized before the commencement of this 
Act and this amendment asks for the right of 
asking for divorce by the wives of bigamous 
and polygamous marriages solemnized before 
the commencement of this Act. As that has 
not been provided even by the Bombay Act I 
think it is necessary that this provision is 
made for such women who do not like to be 
tied to bigamous and polygamous husbands. I 
won't dilate on that because I think it is an 
equitable right an<j there is no reason why 
such of our sisters who have had the bad 
fortune of being married a little earlier, or 
even very much earlier, should not have this 
right to free themselves from this ignominious 
tie. 

My amendment No. 145 seeks to prohibit 
divorce by the husband during pregnancy. Of 
course, if my earlier amendment is accepted, 
this will not be necessary. Sir, it is well-
known that during that period all kinds of 
mental harassment should be avoided and any 
harassment by way of a fictitious case for 
divorce being brought against a woman on the 
ground that the child was not conceived by 
the husband would lead to disastrous effects 
and I think in the name of humanity and of 
the consideration which our brothers have for 
their sisters and the high esteem in which they 
hold them, they will not refuse to accept this 
amendment. 

My next amendment. No. 146, tries to 
include the same thing, cruelty, just like the 
amendment of Dr. Kunzru, as one of the 
grounds for petition for divorce. Here I would 
submit that it would have been very much 
simpler because the whole object of codifying 
the Hindu law is to make the law easily 
understandable by all and it would have been 
very much simpler if all the grounds on which 
a decree for judicial separation could be asked 
had been included here also. This ground of 
cruelty has been included for a decree for 
judicial separation. As it is 
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included under divorce if on this ground a 
person wants a divorce he or she will have to 
go through the expense and trouble of first 
asking for a decree for judicial separation and 
then ask for divorce. 

So. amending this clause is very essential. 
4 P.M. 

Then, with regard to amendment No. 
134 in the name of Mrs. Parvathi Krishnan, 
which tries to limit the period from four years 
to three years, I would like to support that; 
otherwise it becomes a very long period. The 
person has to ask for judicial separation after 
two years, then wait for two years before 
filing a petition for divorce, and then one year 
after that for decree nisi. Usually, the divorce 
proceedings take two years to go through in a 
court—I do not know whether they will be 
more expeditious in future. After the divorce 
decree has been granted, the person has to 
wait for one year before he or she can marry 
again. To reduce this period by at least one 
year is not asking too much. I was, as a matter 
of fact, agreeable to stating that as long a 
period as possible should be stipulated before 
allowing permission to file a petition for 
divorce—for three years no divorce petition 
should be filed. The reason was not to make 
divorce easy. 

With these words, I should like to appeal to 
the House to support my amendments which 
are based on humane principles. 

PROF. N. R. MALKANI: AS you will find, 
Sir, clause 13 gives us eleven causes for 
divorce. Originally there were only seven. I 
have read them carefully and most of the 
causes are reasonable and fair. But one of 
them does not appeal to me and that is, sub-
clause (ix) which reads: "has failed to comply 
with a decree for restitution of conjugal rights 
for a period of two years or upwards after the 
passing of the decree;".    Now, if you 

look at clause 9, restitution of conjugal 
rights.it is stated: "When either the husband or 
the wife has, without reasonable excuse..." 
What is meant by "without reasonable 
excuse"? It may be anything; it may be merely 
temperamental difference; it may be a slight 
difference; discordance on account of non-
payment of dowry. It may be for a number of 
other causes which are very trivial, 
insignificant and so forth. Today such causes 
are more numerous than before. Today we are 
more conscious and more sensitive than 
before. Take Gandhiji's case, for instance. 
There were so many small differences 
between "Bapu" and "Ba". Once he told her 
"get out of my house"—I would say—without 
reasonable cause. He asked her to clean the 
chamberpot used by a Christian. Naturally,. 
Kasturba resented it—any Hindu lady would 
have resented it. If such a law had prevailed 
then, he might have-divorced her in a fit of 
anger. I say that this opens the door for 
divorce rather very wide. There are so many 
causes of differences, but these may be 
temporary and there should be no cause for 
divorce on that ground. I say that for a while 
there may be a difference between the 
husband and wife, but this can be patched up. 
Yesterday, I was bold enough to suggest to the 
hon. Minister to put ina a provision that before 
any decree is passed, before action is taken on 
clauses 8, 9 or 13 the case should go before a 
conciliator.    I will repeat it.. 

MR. DEPUTY CHAIRMAN: Mr. Malkani, 
the Bill provides for that. It says: "Before, 
proceeding to grant any relief under this Act, 
it shall be the duty of the court in the first 
instance, in every case where it is possible so 
to do consistently with the nature and 
circumstances of the case, to make every 
endeavour to bring about a reconciliation 
between the parties." 

PROF. N. R. MALKANI: Sir, I have-read 
that,  but it does    not meet my wishes.    It is    
not    the duty of    the- 



1971      Hindu Marriage and      [ 14 DEC. 1954 ]       Divorce Bill, 1952 1972 
court to reconcile the parties to a dispute. The 
court decides on legal rights and does not 
attempt at amicable settlement of a case. 
What I want to provide is that if the parties so 
desire they can request the court to refer the 
matter for conciliation. 

MR. DEPUTY CHAIRMAN: You liave 
argued on the point earlier. 

PROF N. R. MALKANI: NO, Sir. 1 have 
not. That "conciliator" would be a person 
specially qualified for the purpose—by his 
temperament, by his training, by the moral 
respect that he enjoys—to bring the parties 
together. He knows how to bring the parties 
round and reconcile their differences. It is not 
the business of the court; it is not the business 
of A, B or C to bring about reconciliation. It is 
the business of a particular man selected, and 
he will be a permanent conciliator. 

MiR. DEPUTY CHAIRMAN: We have 
heard the same points, Prof. Malkani. If you 
take the reports, I think, these very points 
were raised by you before. Please, therefore, 
do not waste the time of the House by repeat-
ing the same. You have yourself said it. If you 
want, I will show you the reports. 

PROF. N. R. MALKANI: I have raised that 
point, but I did not put it in connection with 
these sub-clauses (viii) and (ix) of clause 13. I 
would rather say that at the request of the 
parties, the court may refer the matter for 
conciliation to a conciliator amd I have given 
an amendment to that effect. The hon. 
Minister said that he would look into it. I hope 
he will look into it very favourably and it 
should be put in somewhere. Now, "we have 
judicial separation; we have restitution of 
conjugal rights. But there is no one to bring 
the parties together. Courts are not qualified 
to bring them together. 

DrwAN CHAM AN LALL: Sir, I do not 
desire to take much of the time of the House 
in regard to my amendment  in   connection  
with   this    very 

important clause.    My amendment to this 
clause reads as follows: — 

217. "That art page 8, for lines 12 to 14, 
the following be substituted, namely: — 

'(2) a wife may also present a petition for 
the dissolution of her marriage by a decree 
of divorce on the ground— 

(i) in the case of any marriage 
solemnized before the commencement of 
this Act, that the husband had married 
again before such commencement or that 
any other wife of the husbamd married 
before such commencement was alive at 
the time of the solemnization of the  
marriage   of  the  petitioner;' 

I would, with your permission and the 
agreement of my hon. and learned friend who 
is piloting this Bill so ably, add a little 
addition to this: 

"provided that in either case the other 
wife is alive at the time of the 
presentation of the petition." 

This is purely because of a drafting difficulty 
that has arisen in regard to the wording of this 
particular amendment. 

"Or (ii) that the husband has, since 
the solemnization of the marriage, been 
guilty of rape, sodomy or bestiality." 

Sir, I hope the House will accept the 
amendment that I have moved in the spirit in 
which I have moved it. Along with your 
permission, again, and the agreement—I hope 
my learned friend the hon. Minister is 
listening to what I am saying—of my hon. 
friend, I would suggest that in clause 13, 
instead of (i) "is leading an adulterous life;" 
the wording may be "living in adultery;" I 
would personally have preferred simply 
"adultery". If my hon. friend accepts it, that 
phraseology is certainly an improvement upon 
the language that is needed in the Bill. 
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to accept it. 

DIWAN CHAMAN LALL: The language 
used in the Bill is not subject to any judicial 
decision. It is an unknown phraseology in the 
law relating to divorce. 

SHRI H. D. RAJAH: What is the 
amendment? 

DIWAN CHAMAN LALL: Instead of "is 
leading an adulterous life" it should read "is 
living in adultery". 

SHRI H. D. RAJAH: What difference does 
it make? 

DIWAN CHAMAN LALL: It may be that it 
is less wide in extent than the phrase that has 
been used in the measure itself. 

There is another amendment, too, which, 
with your permission, again, and with the 
concurrence of my hon. friend, I wish to 
move. That relates to sub-clause (v) of clause 
13. 

MR. DEPUTY CHAIRMAN: I do not 
permit, unless your hon. friend agrees. 

DIWAN CHAMAN LALL: I entirely 
agree with you, Sir. Only with the 
concurrence of my hon. friend will, 
I move it. If he does not agree. I shall 
be out of court. That sub-clause (v) 
may be dropped altogether. It is 
redundant; it is unnecessary, and un 
necessarily restrictive. It has no 
significance in the world of medicine 
today. To talk about a period of three 
years to elapse before you can make 
use of this particular ground of vene 
real disease is talking in the century 
gone by. It has no significance. And 
therefore if we can drop that and get 
back to what we have accepted al 
ready in the matter of judicial separa 
tion, that would give a much better 
right on the ground of contraction of 
venereal disease than the right that is 
contained in this sub-clause. Again, 
Sir, with your permission and the 
agreement, of my learned friend................. 

DR. SHRIMATI SEETA PARMANAND:  
Which is the amendment? 

MR. DEPUTY CHAIRMAN: He has not 
moved it. If the hon. Minister is prepared to 
accept and if the Chair permits, he will move 
that amendment. 

DR. RADHA KUMUD MOOKERJI 
(Nominated): May I suggest these words—to 
lead a life of adultery? That is perhaps better 
English. 

DIWAN CHAMAN LALL: It would not be 
very different from leading an adulterous life. 
It would' merely be putting the same thing in a 
little different phraseology. Now, Sir, this is 
the shape that I would like to give to this 
particular clause. The clause itself contains 
about ten different grounds which will be 
utilised for the purposes of putting in a 
petition for divorce. Some of these grounds, 
Mr. Deputy Chairman, are grounds that are al-
ready in operation today, for instance, change 
of religion is recognised under various rulings 
as a ground for the granting of a dissolution of 
marriage coupled with repudiation or 
desertion. Similarly, custom in various 
communities recognises the right of divorce, 
and it has the force of law. And there are 
many rulings of the Calcutta High Court and 
other High Courts which establish this 
particular right arising out of custom. There is 
a tribe called Paklis to whom the right of 
divorce is given with the consent of the 
husband. People have been talking about 
mutual consent. The principle of mutual 
consent exists among certain tribes, and 
customs among those tribes has the force of 
law today. If my hon. friends like to have a 
reference to it, it is in 1941 Bombay 535. 
They will find a   reference to   it. 

SHRI D. P. KARMARKAR: What is the 
amendment? 

DIWAN CHAMAN LALL: I am speaking 
on amendment No. 217. All that I am trying to 
explain is that the right of divorce exists today 
under certain    conditions    in Hindu society. 
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That is what I am trying   to explain now,  
because an argument has been raised that this    
is something revolutionary and   it   affects the 
religion of the Hindus, and so   on   and  so 
forth. What I am   trying to explain is that 
whenever any   particular tenet or any particular 
custom    becomes fossilised, and becomes    
strict and inescapable, then society    itself finds  
a way    out of    it by developing customs    
which avoid  the  difficulties    that  are    thus 
created.      And    that    has    happened 
throughout history, and the Hindu law has 
grown from stage to stage,    and it  has taken    
different  shapes    from time to time-    We 
have now reached a stage when   we find that   
what   is valid for certain people as a result of 
custom ought to    be made valid for all people 
in the changing society   in which we live,   
provided that definite guarantees  are given that    
the  steps to be   taken to dissolve marriages 
will be    reasonable     and  practical  steps, and 
will not    disturb    the    type    of society, 
marital society, that my very able sister, sitting 
behind me—a great champion of the cause of 
freedom, in the particular manner in    which 
she sees it—has described    it.    Now,    Sir, 
may I suggest therefore that we have to 
concentrate      not upon    this    one point 
regarding the change of religion, for instance,   
but    upon  these    other points that have   
arisen   in connection with   the dissolution of 
marriage, the first of them all   being adultery? 
Now, it    would be very    difficult to prove 
"living a life   of adultery".   Nevertheless, it   is 
a ground for   divorce, and should be a valid   
ground for divorce. There are some people, of 
course,    in modern    times   who  think  that    
this ground should be   the last in the matter of 
divorce.   After all,    it   is    the incompatibility   
of   temperament   that should be    the guiding 
factor in dissolving an unhappy marriage, and 
that this    is  the least    part of    it.    But that is   
not the view,   I dare say, that you and    I 
would take in regard    to the present state of 
our Hindu society. Adultery then   is one 
ground.    Then, conversion,  as  I have    
already  said, is    another ground.    And then, 
being incurably   of   unsound   mind    for    a 

continuous period of three years immediately 
preceding the presentation of the petition, is 
the third ground. That, I submit, is also part 
and parcel of the Hindu law today. Then, 
there is another ground which says: "has for a 
period of not less than three years 
immediately preceding the presentation of the 
petition, been suffering from a virulent and 
incurable form of leprosy;" I say that ought to 
be acceptable to all reasonable minds. 

SHRI H. N. KUNZRU: When my hon. 
friend says that, does he realise that in the 
Special Marriage Act they did not have these 
words—virulent and incurable? 

DIWAN CHAMAN LALL: I realise that. 
But one must realise that although the words 
'virulent' and 'incurable' are found here and 
not in the Special Marriage Act, there are 
many things that are found in the Special 
Marriage Act but which are not found here. It 
may be that my learned friends have taken 
medical advice in regard to this matter. I am 
not an expert on leprosy, and Dr. Kunzru also 
is not an expert, I am sure. 

SHRI B. GUPTA; In connection with 
judicial separation you yourself sup 
ported some other formulation—some 
communicable form ...........  

DIWAN CHAMAN LALL: My learned 
friend reminds me about the change that I 
suggested on the question of venereal disease, 
and that is the reason why I have suggested 
the dropping of sub-clause (v) of clause 13, 
dropping it altogether, because as it stands, it 
means that you have to wait for three solid 
years after the contraction of venereal disease, 
before you are given a right for divorce. Now, 
venereal disease today is curable-In the olden 
days, syphilis was almost an incurable 
disease, formerly, it took about three years to 
effect more or less a permanent cure. But to-
day it is an entirely different proposition.       
With    the    new    medical 
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available, a venereal   disease  of  that  kind is  
curable almost   within a* matter of days. 

.SHRI B. GUPTA:  So is leprosy. 

DIWAN CHAMAN LALL: I do hope that 
my learned friend, whenever he deals with 
this question of leprosy, will deal with it in a 
little more intelligent manner than he has been 
•doing. Therefore, Sir, if the condition is, as 
probably discovered by the sponsors of this 
Bill, namely that it is necessary to keep this 
particular provision about virulent and 
incurable leprosy, then personally I would 
like to accept it. And for this, if they are not 
prepared to accept the amendment now 
moved by my hon. friend. Mr. Bhupesh 
Gupta, so eloquently, they may have to 
change the measure later on at the proper 
moment. 

The next condition is "has renounced the 
world by entering any religious order".   That 
is all to the good. 

The next one is a condition generally 
applicable in all civilised countries viz., where 
a person has not been heard of for seven 
years, then his legal death is presumed. 

DR. SHRIMATI SEETA PARMANAND: All 
these are before us. I thought that time was to 
be saved. All this we have heard before. 

DIWAN CHAMAN LALL: I do not know 
why my learned lady colleague is getting 
excited about this matter. I have been trying 
to explain things. Obviously, she has not   
understood. 

DR. SHRIMATI SEETA PARMANAND: 
Mr. Deputy Chairman, 1 must really protest 
against any such personal derogatory 
comments. There is nothing in what he said' 
that one rannot understand. 

DIWAN CHAMAN LALL: My learned  
friend is, I am afraid, very thin-skinned. She 
insists on interrupting whenever any member 
speaks, but then she refuses to be dealt with 
when she interrupts.    If   she interrupts, I 
must 

deal with her.    I must deal with   her 
interruptions. 

The next is—it is a very important ground 
that has been advanced for the purpose of 
getting divorce—that after getting judicial 
separation, if for two years a party has not 
resumed cohabitation with the other party, 
that should be a ground1 for divorce. If a 
person has failed to comply with a decree for 
restitution of conjugal rights for a period of 
two years or upwards after the passing of the 
decree, that will be another ground for 
divorce, but the most important of all is the 
one given in the amendment which I have 
tabled—there is a little lacuna in it which I 
shall explain presently—which gives the right 
to any wife—supposing a man has got six 
wives; it gives the right to any of the six 
wives—on the ground that her husband had 
another wife at the time he married her. That, 
I think, is a most salutory measure to adopt. 

DR. P. V. KANE: May I ask the 
hon. Member one question? In amend 
ment No. 217 I find' a little difficulty. 
It reads: "(i) in the case of any mar 
riage solemnized before the commence 
ment of this Act, that the husband 
had married again before such com 
mencement ...........", etc., but he does not 
say whether the wife was alive or not. That 
means that even if the wife was dead, the 
second wife can bring an application. 

MR. DEPUTY CHAIRMAN: He is 
prepared to accept the proviso. 

DIWAN CHAMAN LALL: Dr. Kane was 
looking at his papers. I had moved an 
amendment which, I said, I would explain. 
There is a lacuna and with his keen legal 
intellect, he has hit upon the lacuna that exists 
in this amendment. 

MIR. DEPUTY CHAIRMAN: You have 
dealt with that. You need not dwell upon it. 

DIWAN CHAMAN LALL: The proviso is: 
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"Provided that in either case the other 

wife is alive at "Ehe time of the 
presentation of   the petition." 

This meets   the objection   which   my learned 
friend has raised. 

These are the various grounds which have 
been advanced for the grant of a divorce in 
Hindu society. I think the time has come when 
we should take a step forward. I entirely agree 
with my hon. friends on this side, some of 
whom have spoken* Ior the liberalisation of 
this measure, for making it a little more 
modern, but I plead that, if the Government is 
not prepared to accept those amendments, they 
must not get into a resentful mood about it but 
give their fullest support to this measure 
which is the first of its kind for the purpose of 
effecting a dissolution of marriage among the 
Hindus. With these few words, Sir, 1 hope that 
this measure which is of a very important 
character, which will help society to get on to 
a reasonable basis of relationship in the matter 
of marriages, in the matter of husband and 
wife relationship, in the matter of keeping in 
the forefront the happiness of married couples, 
will get the fullest support of all those who 
look at it from the point of view of the 
happiness of married people. I hope all of 
them will give their support to this measure as 
amended by this particular clause as amended 

SHRI B. M. GUPTE: Sir, yesterday I moved 
an amendment to clause 10 in which I had 
pointed out that judicial separation was an 
inappropriate relief for desertion and that 
divorce was the proper one. However, that 
was not accepted and I cannot now quarrel 
with that decision. But at least now the 
appropriate relief may be provided for, so that 
because of an inappropriate remedy the 
petitioner may not have to undergo the worry, 
expense and trouble   of two petitions. 

SHRI SUMAT PRASAD: Sir, I want to say 
a few words about Dr. Kunzru's amendment. 

(Shrimati Parvathi Krishnan stood up to 
speak.) 

Mp. DEPUTY CHAIRMAN: Your 
colleague has already spoken on    it. 

SHRI S. N. MAZUMDAR: This is aa 
important clause and it will not take long. 

SHRIMATI PARVATHI KRISHNAN: The 
amendments are in my name, and I must be 
allowed to speak. 

MR. DEPUTY CHAIRMAN: 
Obviously,   every    member cannot  be 
permitted to speak. 

SHRI SUMAT PRASAD: I want to say a 
few words on clause 13, subclause (i) 
regarding the woraV'is leading an adulterous 
life" or, as Diwan Chaman Lall just now said 
in his amendment, "is living in adultery". Any 
of these two alternatives leads to the 
conclusion that one act of adultery is not 
sufficient for divorce. Sir, I will invite your 
attention to clause 23, sub-clause (a) "any of 
the grounds for granting relief exists and the 
petitioner is not in any way taking advantage 
of his or her own wrong or disability for the 
purpose of such relief". Now, in a case in 
which the wife has committed adultery and 
the husband has sought judicial separation, if 
after two years, he is not reconciled and wants 
divorce, then under the existing scheme of the 
Bill he cannot obtain divorce, because that 
will be one single act of adultery. Therefore, 1 
submit that the language which has been 
suggested by Dr. Kunzru is better, i.e., "has 
after the solemnization of the marriage had 
sexual intercourse with any person other than 
his or her spouse." In other Acts also dealing 
with divorce the word adultery is used. 

DR. P. V. KANE: Clause (b) is there. 

SHRI SUMAT PRASAD: If the husband 
does not resume cohabitation for two years, 
he will not be entitled to present an 
application for divorce. Therefore, I submit 
that   the language 

IOO R.S.D. 
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Kunzru is much better than either 'living in 
adultery' or ^leading an adulterous life'. We 
can say, as in other Acts, "has committed 
adultery". That will meet the requirement. 

SHRI B. K. MUKERJEE: Sir. my 
amendments suggest the deletion of sub-
clause (ii) amd sub-clause (vi) of clause 13. I 
do not understand whether, if after marriage 
either of the parties to the marriage changes 
his or her religion, later on by conversion, the 
marriage should be dissolved. Now, the 
utmost we can do is that if there is a 
conversion to another religion, instead of 
asking them to dissolve their marriages we 
can say that they may register their marriages 
under the Special Marriage Act. Marriage 
under the Special Marriage Act is permissible 
between two persons professing two different 
religions. 

MR. DEPUTY CHAIRMAN: You need 
not say that. 

SHRI B. K. MUKERJEE: But they will 
have to dissolve the marriage under this Act 
and then go amd get it registered under the 
Special Marriage Act again. 

SHRI B. GUPTA: The hon. Member will 
kindly note that we are not asking them to do 
so.   They 'may do so. 

SHRI B. K. MUKERJEE: When I have 
suggested some amendment, the hon. 
Member must know that I have read and tried 
to understand as otherwise I would not have 
suggested any amendment. When I have 
suggested an amendment, I must have read 
the Bill. 

Now I am coming to the point regarding 
conversion to which my hon. friend has just 
objected. I don't know whether it is meant 
only for a man who is a Hindu and becomes a 
Christian or a Buddhist or Muslim—which is 
understandable, of course. But a person who 
is a Hindu today, he takes to conversion and 
joins a society or a set of people who do   not 
believe   in 

any religion, what happens to him? Let me 
take a concrete ease. The Communists do not 
believe in any religion. When a man becomes 
a member ot the Communist Party, he stands 
for no religion. I want to know whether that 
conversion will be liable for a dissolution of 
the marriage or not. 

SHRI B. GUPTA: The hon. Member is 
sufficiently confused1. 

SHRI B. K. MUKERJEE: When a person 
becomes a Communist, he cannot have any 
religion. 

MR. DEPUTY CHAIRMAN- Do you 
accept it, Mr. Gupta? 

SHRI B. GUPTA: What has Communism to 
do with this? 

MR. DEPUTY CHAIRMAN: I want to 
know if you are believing in any religion. Let 
us have a definite answer. 

SHRI B. K. MUKERJEE: Let the 
Communists say that they have faith 
in the Hindu religion. I have no 
objection but my objection is while 
we were discussing the Special Marri 
age Act, everybody in this House 
encouraged marriages between two 
communities ......... 

SHRI B. GUPTA: If he applies to be a 
Member of the Communist Party, we would 
not make it a condition. 

SHRI B. K. MUKERJEE: We want to 
encourage marriages between two religious 
sects of people OT people professing different 
religions. When they are under one religion 
and they contract a marriage and one of the 
parties changes his or her religion there will be 
a dissolution. In other words, the party 
changing the religion may force the other 
partner to be converted into that religion 
which I feel is not desirable nor is intended 
under this law which is said to be progressive. 

Now, about renunciation under subclause 
(vi), I don't know whether the draftsman of 
this Bill has any knowledge about renouncing 
of the world by anybody.   When a man 
renounces tbe 
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world, he does not belong to any society. He 
has to perform all his rites which are 
performed after death and he leaves 
everything; thereby he actually does not go 
out of the family with the permission or with 
the consent of the wife or the husband. If he 
goes without the permission of the other party, 
that comes under clause 10—desertion. There 
we have stated desertion of the petitioner by 
the other party to the marriage without reason-
able cause and without the consent of or 
against the wish of such party as one of the 
grounds. Now. a man who renounces the 
world means he deserts the other party without 
the other party's consent or will. Therefore, it 
comes under clause 10 and the relief can be 
obtained under clause 10. Therefore this is not 
required here. 

MR.    DEPUTY   CHAIRMAN:    You mean 
desertion includes renunciation? 

SHRI B. K. MUKERJEE: He is treated to be a 
deserter of the other party. -So, it is not required 
here amd the ! Telief sought for the other party 
to the marriage can be sought under clause 10. 

SHRI KANHAIYALAL D. VAIDYA: Sir, my 
amendment is very simple like the first 
amendment and I have to appeal again to the 
hon. Minister and Diwan Chaman Lall because 
if the ^amendment of Mr. Chaman Lall is ac- : 
cepted, then it will fit in there. My : amendment 
is: 

"That at page 8,  at    end of line 14,  after 
the    word 'bestiality'    the   i words    'but in   
no   case shall   the divorce be allowed more 
than once' "be added." 

(Laughter.) 

MR. DEPUTY CHAIRMAN: Mr. Vaidya, 
please speak on your amendment. 

9HRI KANHAIYALAL D. VADIYA: This 
is my amendment, Sir. 

MR. DEPUTY CHAIRMAN: You say that 
there cannot be more than one divorce. 
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SHRIMATI PARVATHI KRISHNAN: 
Mr. Deputy Chairman, I am grateful to 
you for giving me this opportunity to 
speak and I wish to stress particular 
ly one amendment that we have put 
forward, viz., Amendment No. 134, 
because I feel very strongly that these 
two grounds—desertion and ..............  

MR. DEPUTY CHAIRMAN: 124 is not 
yours. 

SHRIMATI PARVATHI KRISHNAN: 134. 

These two grounds are the most oft-recurring 
grounds today, where women particularly are 
affected. When these rights are already given 
in the case of judicial separation, when she can 
present a petition in the case of judicial 
separation, I fail to see why it should not also 
be included in the case of divorce in clause 13. 
I say this because in our country today 
particularly in the rural areas, where the 
husbands have in many cases left their villages 
and gone to live in other places, they have 
deserted the wives and these wives are with 
great difficulty managing to bring up their 
children. I do not see why these wives should 
not be given the right to apply for divorce 
straightaway, without having    to go    through   
the 

whole gamut of the procedure of a judicial 
separation and then waiting for all these years 
and after the decree of judicial separation has 
been granted then again have to apply for a 
divorce, under sub-clause (viii) of clause 13. 
Therefore, I would appeal with all the 
vehemence at my command to the hon. 
Minister that he should accept this amendment 
and allow these grounds also to be there when 
petitioning for divorce. 

SHRI RAJAGOPAL NAIDU: Sir, I only want 
to make one small suggestion with regard to the 
amendment moved by my hon. friend Diwan. 
Chaman Lall, that is No. 217, which I 
understand is to be accepted. 

MR.   DEPUTY   CHAIRMAN:     It  is . 
about a proviso that the former wife must be 
living at the   time   of   the petition. 

SHRI RAJAGOPAL NAIDU:     Yes,. 
Sir, but I am not on that point.   It is 
said that the  wife may also present. 
a petition for dissolution of the mar 
riage on the ............ 

MR. DEPUTY CHAIRMAN:  I could not 
hear.    The    hon.    Member    will. please 
speak a little louder. 

SHRI RAJAGOPAL NAIDU: Yes, . Sir. The 
amendment suggested by Diwan Chaman Lall 
reads thus: "A wife may also present a petition 
for the dissolution of her marriage by a decree 
of divorce on the ground—" and then the 
grounds are given. 

MR. DEPUTY CHAIRMAN: Yes, two 
grounds are given. 

SHRI RAJAGOPAL NAIDU: Yes, Sir, and I 
want to add an additional condition, namely, 
"and the wife has completed the age of eighteen 
years." In this suggestion, I am supported by 
the Madras enactment, where they have laid it 
down that the woman presenting the petition 
should have completed the age of eighteen. I 
am supported by the Bombay Act also where 
they say that the wife should have completed 
the age of    eighteen.. 
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years. The Madras Act, The Prevention of 
Bigamy Act of 1949, says that a wife who has 
completed the age of eighteen years may also 
present a petition for the dissolution of the 
marriage. Otherwise, there is this danger that 
where the wife is a minor girl, below the age 
of eighteen some guardian may take 
advantage of the minority of the wife and on 
her behalf file a petition. So it is, I think, safer 
to have the addition that I have suggested, that 
the wife should have completed the age of 
eighteen. I have consulted Diwan Chaman 
Lall and he is agreeable to this addition and I 
hope the hon. Minister also may be agreeable 
to it. 

SHRI H. P. SAKSENA: But I may point out 
that the marriage will take place only after the 
completion of the age of fifteen and within 
three years of the marriage there cannot be 
any petition. So, the girl automatically 
becomes eighteen years old when the petition 
is to be presented. 

MR. DEPUTY CHAIRMAN: Yes, Dr. 
Kane? 

SHRI H. C. MATHUR (Rajasthan): 
Sir, .......  

MR. DEPUTY CHAIRMAN: You want to 
say something? 

SHRI H. C. MATHUR: Yes, Sir. 
This clause is the most important 
clause to which all the weight has 
been attached and as a matter of 
fact, this is the clause which is con 
sidered to be the charter of emanci 
pation for women. But as I have fol 
lowed the discussion in this House, I 
find that all the lady Members who 
spoke seem to be very much fright 
ened of the provisions in this clause 
• and they all suggested certain amend 
ments and they wanted certain excep 
tions made. I think this is a very just 
and correct apprehension in their 
minds, because............  

(At  this   stage   Shrimati   Savitry Nigam 
clapped her hands.) 

MR. DEPUTY CHAIRMAN: Why  are you 
clapping your hands? Do you  fthink he is 
supporting you? 

SHRIMATI SAVITRY NIGAM: Yes, he 
wants to give us ten years. 

SHRI H. C. MATHUR: No. I shall not give 
them ten years or fifteen years. What I say is 
this clause as it stands, in the present context 
of things, only gives a big stick in the hands of 
the man to beat the woman and nothing more 
than that. It is therefore, that I feel that the 
apprehension in the minds of the lady 
Members is very just and correct. 

As I submitted while speaking on this Bill, 
the moral conceotion which is underlying this 
clause is absolutely alien to my tradition and 
culture and it is only because of that fact that I 
tabled no amendment, because I thought I 
could not cure this incurable clause. But Sir, I 
find that there are certain provisions which are 
absolutely in conflict even with the principles 
which the framers of this Bill had in their 
minds. For instance, when you read this Bill 
you find that if a woman during the period of 
judicial separation does not lead a chaste life, 
the alimony can be stopped. You have given 
so much importance to the money factor that if 
she is not leading a chaste life you will stop 
ber alimony. But here you compel people to 
live together even after one, two or three acts 
of adultery have been committed. I don't know 
how you reconcile these two things. Apart 
from that, even in those countries where the 
conception of divorce has been in practice for 
a very considerable time, they have come to 
certain definite conclusions and they have 
come to those conclusions after a great 
sociological study and investigation into these 
matters. 

As I read this clause, I find what has been 
taken into consideration is only the 
relationship of the man and the woman, as if 
the family has got no other factor to be taken 
into consideration. The countries which have 
advanced quite considerably in this matter and 
the countries which started almost in a 
revolutionary spirit, countries which gave 
divorce by con- 
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countries have come today to understand and 
to realise that the practical factors which haye 
to be taken into consideration in granting 
divorce are very different. Of course, the 
relationship between the man and the woman 
is there but that is not the only consideration, 
as it seems to be the case here. When you 
make a provision, you have got to realise the 
fact that a family is a social unit, and you have 
got to deal with the social unit. And when you 
deal with that social unit, you have got to 
realise that apart from the consideration to be 
given to the husband and wife, you have got to 
give special consideration to the obligations 
which the husband and the wife owe to the 
children, and then the obligations which the 
husband and the wife owe to society. What are 
their social obligations and what are their obli-
gations to society? What are their obligation's 
to the children? These are more important than 
anything else. That is why we make divorce 
difficult. But we have made divorce difficult 
by a cheap and funny way. We have made the 
divorce almost disgraceful. You must make 
the divorce difficult by a graceful method. 

Some of my friends here tell us how divorce 
has been made difficult in the U.S.S.R. They 
say they charge a certain fee. But that is not 
the only course that has been adopted in that 
country. In that country, the country which 
sponsored the idea of divorce by pre-consent, 
divorce is more difficult today than in any 
other part of the world but they have not made 
it difficult in the way that we have done. 
There, if two persons want to separate, they 
have to go to a People's Court and those courts 
have got absolutely no right and no jurisdiction 
to grant divorce: that court will only make an 
effort to bring about a reconciliation between 
nusband and wife. Sir, my hon. friend 
Professor Malkani was stressing the point—the 
point was also stressed by many other 
speakers—that 

we have provided very little scope for 
reconciliation. It is true that when, the parties 
appear before the district, court, the district 
court will first make an effort at reconciliation 
but that is. not the way that is done in Russia: 
they have provided a special machinery and 
they have put a special impediment—not the 
kind of impediment that we have, that is, there-
should be not one or two or three-adulteries 
but that there should be adultery for a period of 
three years and till then nothing will happen. It 
is fantastic. How can you force people to live 
for three years together with the perfect 
knowledge that one of the persons is leading 
an adulterous life. 

SHRI H. D. RAJAH:   Or both! 
SHRI H. C. MATHUR: Many factors.-can be 

considered by the courts but it should be made 
very easy that way so far as these things are 
concerned. Why do you want people to go and 
discord each other in a disgraceful manner and 
bring the other party into* disrepute? It is not 
at all necessary. The only thing necessary is 
that the courts must be satisfied that the 
divorce is being asked for on genuine grounds. 
The only condition that is; necessary is that the 
divorce- is asked; for in the best interests of the 
family. Where children are to be considered 
primarily that should be the consideration. I, 
therefore, suggest that we must wash out all 
these clauses as they stand. I would only make 
it absolutely a simple one and say that if the 
court is satisfied that it is expedient in the 
interests of the family and of the children that 
the divorce be granted that divorce should be 
granted. That would be a far better way of 
dealing with the things. 

MR. DEPUTY CHAIRMAN: It is time Mr. 
Mathur. 

SHRI H. C. MATHUR: I have given, an 
absolutely new approach to the problem,  Sir. 

MR. DEPUTY CHAIRMAN: You have 
said nothing new. This is what has already 
been said by Members. 
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SHRI H. C. MATHUR: Have I not, Sir? I 

don't think so. Now, the clause, as it stands, 
would only result in this: the women, not 
liking to have dirty linen washed in the open, 
not wanting that fact that she led an adulterous 
life, etc., may embrace some other religion. 
That is the easiest way and that will be the 
easiest ground for separation. You have got to 
prove nothing. She has only to become a 
Christian, get that fact registered. That is a 
perfectly good ground: nothing is to be proved 
and there is no difficulty in the court. There 
will be no witnesses to be examined. This is 
the easiest thing for obtaining a divorce. 

SHRIMATI SAVITRY NIGAM: There is a 
little safeguard by way of desertion. 

MR. DEPUTY CHAIRMAN: Please do not 
disturb him. 

SHRI H. C. MATHUR: The question of 
desertion does not arise. Supposing a man 
wants to kick out his wife: the woman would 
never like her being charged with adultery or 
things like that and the husband also will think 
that he will be in difficulty about proving these 
things. The easiest course for him is to suggest 
to her: "Please go and embrace some other 
religion." Even if the woman is innocent, she 
will feel that once she is charged with adultery 
and things of that sort in an open court, it will 
be very bad. After all, it is no crime to be a 
Christian—it is good enough—and she can go 
and settle somewhere comfortably. She can 
even denounce Christianity after two years if 
she likes and revert to the old religion. I find 
that even if we accept the principle of divorce, 
we have gone in a very wrong way. It will be a 
very great injustice to the women and it will 
put them in an extremely awkward position. 
Instead of giving them any charter of 
emancipation, you are only putting them in an 
extremely difficult position and giving man a 
big stick to beat them. 

SHRI J. S. BISHT: May I say that there is a 
mistake? The religion must be of the other 
party, not either party? 

(Interruptions.) 

MR. DEPUTY CHAIRMAN: Order, order. 

SHRI H. C. DASAPPA-. I will not take 
more than one minute, Sir. 

SHRIMATI SAVITRY NIGAM I also want 
to say something, Sir. 

SHRI H. C. DASAPPA: May I put one 
querry? I will not even make a speech. I would 
only like the hon. mover of the Bill here to let 
me know what would happen in the case of a 
couple sufficiently old where a judicial 
separation has been effected.. Supposing the 
wife is 60 and the husband 62 or 63. Sub-
clause (viii) says,, "has not resumed 
cohabitation for a space of two years or 
upwards after 
the passing of the decree ______" This is a 
fact we have got to encounter in life 
and therefore ..........  

MR. DEPUTY CHAIRMAN: Such, people 
will never have divorce. 

SHRI H. C. DASAPPA: We cannot say that, 
Sir. 

MR. DEPUTY CHAIRMAN: At least not 
in our society. 

SHRI H. C. DASAPPA: What I would 
suggest is that there should be no lacuna in 
law. You may say here, "has not resumed 
marital relations and so on" or something like 
that instead of using this word. I shall be 
happy if my friend could only explain to me 
that point. 

SHRI D. P. KARMARKAR: I shall explain 
that point. 

DR. P. V. KANE. Mr. Deputy Chairman, I 
should like to say a few words on some of the 
provisions here about the grounds of divorce 
but before I do that I want to make on« or two 
general observations. 
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Many Members will know that ! divorce is 

allowed on ten grounds but if you turn to clause 
29(2) you will notice that the customs about 
dissolution of marriages have been saved. 
"Nothing contained in this Act shall be deemed 
to affect any right recog-nised by custom or 
conferred oy any 
special enactment to.............. " So,  we are 
excluding a very large class of Hindus who are 
governed by custom. Nobody can tell me the 
exact percentage but they must be in a 
majority. Majority of Hindus by custom get a 
divorce, some may put it at 60 per cent and 
some at 80 per cent, but we are concerned 
only with a smaller number of people tlian the 
word 'Hindus' denotes. That is the first thing 
we have to remember. 

The second thing  to    remember    is that we 
have witnessed a changing of the law.    I 
shall just    mention    two things.    In  the  
ancient  Hindu Texts, if a man died his widow 
had only two courses left open, either to 
become a sati, get herself burnt with 
hiseofpse. or even later or to be a celibate   all 
along.   Those were the only two alternatives 
under the ancient Hindu Law. People talk 
glibly about it but these *rere   the   only   
alternatives   and    by legislation both have 
gone.    By    Lord William Bentinck's    Sati    
Prevention Act of 1829, sati was made an 
offence. Afterwards came the Widow Remar-
riage Act of   1856.     Hundred    years have  
passed  since   these  Acts    were passed  and,  
therefore,  that a  widow must be observing 
celibacy also    has gone.    There were not  
many widow remarriages but gradually that is 
increasing  but  my  point  is    that    the 
Hindus have accepted these two propositions 
of law a hundred years now. A widow can    
remarry;    even    now widows    are    
remarrying    in    large numbers. 

The third point is that man has always 
forgotten that under the ancient Hindu Law, if 
a man married a second time when the first 
wife was good, competent—that is, vei-y alert 
as regards family affairs—and had got a son 
or sons, then 1/3 of the property 

the King was to give to the supersed 
ed wife. Is that the law anywhere 
now?   Men have altogether ..............  

SHRI B. GUPTA: But everyody was not a 
King at that time. 

DR. P. V. KANE: The King could do it in 
those days. Have we got that right? Nobody 
cares how many wives you marry. On the 
contrary, there are texts in the Hindu Smriti 
permitting a Brahmin to marry four wives of 
the four different varnas at the same time. That 
was before, but the law was changed. It may 
be against the women or in their favour but 
that is not the point. The point is that when 
you talk of ancient and pristine and everything 
else, you are speaking with your tongue in 
your cheek. 

Another question that I ask is this: 
Everybody is now talking of the,high-er 
Hindu culture. Do we include the Sudras 
among the Hindus when we talk of the Hindus 
or not? 

5 P.M. 
The sudras are Hindus. They have the same 

gods, the same places of pilgrimage; they 
worship in the same way as others do. 
Probably some customs of marriage have been 
less strict among them than among the 
Brahmins. The Brahmin can marry, in some 
parts of the country, his own niece; the 
maternal uncle can marry his own niece. 
Simply because some customs may change 
you cannot dub a very large section, a major 
section of the Hindu community as of lesser 
culture. They are better in some respect than 
the so-called higher class. 

Therefore, these three things have to be 
remembered. We have been always changing. 

I will only deal with marriage. Otherwise I 
can give you a hundred instances to show how 
changes were effected, in the ancient law, not 
only the marriage law. The Rig Veda says I that 
a brotherless maiden cannot be mairied.    That 
is what is    expressly 



1995     Hindu Marriage and      [ 14 DEC. 1954 ]       Divorce Bill, 1952 1996 
said several times in the Rig Veda. Now, the 
most eligible girl for marriage is one who has 
no brother because so much fortune will come. 
Therefore, we have been hitherto guided by 
men. If women begin to  write Smritis we can 
well understand what will happen when we 
only have six women here and they are 
fighting every inch of the ground. Therefore, if 
they became Smritikars, men will be nowhere. 
Fortunately, for the last 2,000 years they have 
not been Smritikars. So these are the general 
observations I make. Formerly also divorce 
was allowed and the words have been 
interpreted in different ways.    There is a 
verse of Narada: 

 
I do not want to rely upon texts. They are texts 
but I do not rely on them. We are now in the 
second half of the twentieth century. We have 
given up all our ancient moorings. We are 
only paying lip allegiance to our culture; it is 
all false, most of it. 

Now there is a demand, however small it 
may be, however small be the number of 
people putting it forward, that divorce should 
be there. There are three classes of people 
amongst us and even here some are thorough-
going sanatanists. They say: "We do not want 
divorce on any ground." What about some of 
the women? Some of you do not know—
perhaps nobody here with the exception of one 
or two is as old as I am—in my boyhood girls 
between 8 to 10 years were given in marriage; 
that was the age of marriage and the boys were 
13 to 15. I was myself married when I was 
sixteen years old, long ago. Now, I shall have 
to celebrate the diamond jubilee. 

So, the point is in those days plague came 
and hundreds of thousands of young girls of 
the ages of 8 to 10 years became widows and 
among the Brahmins there was no remarriage 
•allowed. Gradually the age of girls xose; in 
ten years from 8 to 10 it went 

up to 16 years.   Even now girls cannot be 
married even   in   their   26th year because the 
marriage market is rather  low  as  regards  
eligible    boys and  therefore  this  arises.    And 
now my point is:  there is a claim.    What will 
you do?    There are three different    classes    of    
people.    Some    say: no divorce.    Others say:   
divorce    by mutual consent.   And that is the 
other extreme.   Is there any middle way or not?   
Although I am so old, as I said, and   although  I   
am  steeped   in   the ignorance   or   knowledge   
of   ancient texts I am prepared to accept divorce 
but  on  the  ten  grounds  given here, not more 
than that, not also by mutual consent.    It is too 
early to think of mutual consent.    We were a 
community that did not know, the so-called 
higher classes did not know, divorce at all.   We 
are now for the first time legislating in    that    
behalf.    We    are opening a door or a    
window.    You want to open the whole house.   
That is impossible.   So long as many of the 
people do not like it it is impossible. If you go 
on in a middle sort of way then it is possible.    
Therefore, I am appealing to all those who are 
saying 'no   divorce'   and   to   those who   say 
'divorce by mutual consent' I say: "just 
remember that you are a very small fraction of 
the people and that there are  many  people who 
feel the difficulty but cannot find the    way, pro-
vide a way for them." 

With these few words I proceed and I take 
up one or two grounds. I shall not go into all. 
As regards 'leading an adulterous life', in the 
Bombay Bigamous Marriage and Divorce Act 
the wording was to this effect. The husband 
was entitled to divorce only if the wife was 
leading the life of a concubine of some person 
or was a prostitute. There was no wording like 
'adulterous life' or 'adultery'— nothing of the 
kind. The husband had to prove that she was 
the concubine of another person or she was 
leading the life of a prostitute. I am referring to 
actual cases on that point. Only one year back 
there were ten cases of divorce, suits for 
divorce in the City Civil Court.   In four cases 
the Womea 



1997    Hindu Marriage and     [ RAJYA SABHA ]    Divorce Bill, 1952 1998; 
[Dr. P. V. Kane.] admitted having had 

adultery from 2 to 4 people at different 
times and all the husbands sued for 
decrees of divorce. But the court said: 
"You have not proved that she was the 
concubine of another person or she was a 
prostitute." She was neither a prostitute 
nor a concubine and therefore all those 
suits were dismissed. So, these are the 
words which I suggested and they were 
accepted in the committee. 'Adulterous 
life' would mean at least more than one, 
more than one act of adultery. 

DIWAN CH AMAN LALL: How 
many? 

DR. P. V. KANE: That the court will 
decide whether it is adulterous life or not. 
I am coming to that point. I suggested 
this as an improvement on the Bombay 
Act. The Bombay Act makes divorce 
almost impossible because it wants it to 
be proved that she was the concubine of 
another person or that she was a 
prostitute. 

Now, as regards a single act of adultery 
to become a cause for divorce the ancient 
Hindu law says that if there was a single 
act of adultery, the husband should give a 
prayaschitta and restore her to her status 
and everything else. I am not saying but I 
am quoting a case decided by the late Sir 
Narayan Chandavarkar long ago, so long 
ago as 1909. I shall not read what the 
case is. He there went into all the texts of 
ancient Hindu Law. The ancient habits 
were not so very strict. He summarised 
them like this. Those who want it will 
find it in Indian Law Reports 34, Bombay 
278, at page 283. This is the thing that is 
put down. The general rule to be gathered 
from this is of course that a Hindu wife 
cannot be absolutely abandoned by her 
husband. If she is leading "an unchaste 
life" that is the word used he is bound to 
keep her in the house under restraint and 
provide her with food and raiment which 
is sufficient to support life. She is not 
entitled to any other right. If however—
now that is an important thing—she 
repents, returns to purity 

and performs expiatory rights she 
becomes entitled to all conjugal and 
social rights unless her adultery—that is 
the exception—was with a man of. lower 
caste in which case after expiation she 
can claim not more than* maintenance 
and residence. 

So you will notice the wording. If she 
commits an act of adultery and, gets 
expiation she is restored and she becomes 
entitled to all conjugal and religious 
rights. That is the important, point. And 
many of you do not know the ancient 
texts. In a certain sacri--fice the yajman 
and the patni were sitting before the fire. 
The priest-asked the wife: "Have you got 
any paramour?" and she had to confess,, 
not by words, she could raise her fingers 
and show by two fingers or one finger and 
then she was given.-expiation and she 
would proceed with the yagna, a very 
solemn right. That was the ancient law, 
many people have-forgotten. My point is 
to show that a single act of adultery was 
never-regarded with that amount of strict-
ness or severity which you are now 
showing. 

SHRI J. S. BISHT: But polygamy-was 
allowed under that law. 

SHRI D. P. KARMARKAR: That i* his 
grievance now. 

DR. P. V. KANE: I do not deny that. 
Then why not plainly say, 'we want 
polygamy'? You say you want mono 
gamy. Be frank and say that you 
want polygamy. That I can under 
stand. But if you once say monogamy 
and then say that a single act of 
adultery is sufficient to throw out a 
woman on the street by divorce that 
would be very hard, indeed. If you 
swear by smritakars and by ancient 
law ......  

SHRI J. S. BISHT: But he could have 
more than one wife. Now you are 
forcing one wife........ 

DR. P. V. KANE: My point was simply 
to show how our people have 
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been doing. A confession or repentance was 
supposed to wipe out the sin—a confession 
before the public, before the priest and 
everybody and before the fire. Therefore, I 
say that one act of adultery would be too 
severe a thing. Then, if she performed 
prayaschitta she had all the rights restored to 
her. And this is the case in a judgment of the 
High Court. This is not a mere Smriti law. 
What I am saying is this. Do not at one jump 
make it so hard. For the present you can say 
'adulterous life'. I do not think these words 
differ much, viz., 'life of adultery', 'living in 
adultery' or 'leading an adulterous life'. I do 
not quarrel with the expressions. They all 
mean the same thing. So much for single act 
of adultery being sufficient for divorce. 

About conversion I suppose my hon. friend 
Mr. Mukerjee said something. He does not 
remember that if a man becomes a Christian, 
under the Christian Marriage Dissolution Act 
he is entitled to claim that either his wife 
should become a Christian with him or his 
marriage should be dissolved. 

DIWAN CHAMAN LALL: It is only after 
desertion. Desertion is an essential part in 
conversion. 

DR. P. V. KANE: I am coming to that. 
Conversion is not desertion in the sense that 
for desertion four years are required. But here 
if he is converted, he or she, whoever he may 
be, may go at once to the court and demand 
that divorce be given. That is the difference 
between the two. 

As regards some of the words, I leave them 
to the House. I do not myself like personally 
the word 'incurable'. Because I know from 
personal experience of my very near relatives, 
a person has been unsound for years and 
improved later. There is no such thing as 
incurable as far as unsound mind is 
concerned. I am saying this not as a doctor but 
as a man with actual experience. I do not at 
least regard that any unsoundness of mind 
would be necessarily    incur- 

able and I would rather omit the word 
incurable. But as I said I leave it to the House 
to decide. As regards incurable and virulent 
form of leprosy, that also is now very 
difficult. They say that leprosy can be cured. I 
would omit the word incurable there also but 
perhaps virulent may be kept on. That is my 
personal opinion. 

Then, I come to sanyasa. Somebody said 
that a sanyasin may still live in the house after 
he enters any religious order, and becomes a 
sanya-si. His ideas about sanyasa must have 
been derived from some obscure source. 
Sanyasa means going out of the house. A 
sanyasi cannot remain in the house at all. In 
the old days there were four kinds of sanyasis. 
Now there is only one kind of sanyasa. He 
must leave the house and go about begging. If 
he remains in the house that is regarded as a 
very serious sin. On the contrary a sanyasi' 
who remains in the house was supposed to be 
a chandala. So, that is entirely wrong. There 
are sanyasis in Poona; for example there are 
gosavis who do not marry because sanyasa 
requires that there should be no marriage. 
Therefore, they keep women; they own a lot 
of property. Some of them have—one of my 
clients has—huge property: Rs. 90 lakhs. 
Sanyasis must ordinarily use only earthern 
vessels and not golden vessels. 

SHRI B. GUPTA: Like some Congress 
sanyasis! 

MR. DEPUTY CHAIRMAN: Order, order. 

DR. P. V. KANE: Some hon. Mem 
bers did not want the word cohabita 
tion. They thought it to be downright. 
I would have no objection because all 
that would depend upon one's own 
mind and .........  

SHRI    D. P. KARMARKAR:............... and 
capacity. 

DR. P. V. KANE: Then lastly, they want 
that desertion and cruelty alone without 
anything more should be grounds for divorce. 
That is rather too much.   We have provided a 
defi- 
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[Dr. P. V. Kane.] nition of desertion and 
that has now been passed and accepted. 
Therefore, we cannot say that desertion by 
itself should be a ground for divorce because 
you have to wait for two years under this 
clause. 

SHRI H. N. XUNZRU. Does my non. friend 
realise that desertion by itself is a ground for 
divorce in three States two of which are as 
important as Bombay and Madras. Has the 
Hindu society suffered thereby? 

DR. P. V. KANE: It is nol necessary that 
we should follow them. We need not follow 
them in all respects. If we think that we are in 
the right we should not follow them. 

MR. DEPUTY CHAIRMAN: Yes, Mr. 
Karmarkar. 

SHRI D. P. KARMARKAR: I thought my 
hon. friend Diwan Chaman Lall had 
something to say with regard to his 
amendment in respect of ground (v)  in clause 
13. 

DIWAN CHAMAN LALL: I suggested the 
dropping of (v) but some friends are of the 
opinion that this would be lessening the 
quantum of rights allowed under this measure 
and therefore instead of dropping it, I suggest 
it should read as follows: 'has for a period of 
not less than three years immediately 
preceding the presentation of the petition 
suffered from venereal disease in a 
communicable form'. The point is that as it 
stands, it is nonsense. No person unless he 
does not undergo treatment can continue to 
suffer from venereal disease for a continuous 
period of three years Therefore, the 
amendment is to the effect that if any person 
"has suffered" instead of "being suffering". 

MR.   DEPUTY    CHAIRMAN:     Yoi 
wanted the clause to be dropped. 

DIWAN CHAMAN LALL: Yes, Mr Deputy 
Chairman. But my learned friend is in favour 
of not dropping it but amending it in this way. 

MR. DEPUTY CHAIRMAN: What has the 
hon. Minister to say on this? 

SHRI D. P. KARMARKAR: The subclause 
will remain as it is. But for the words 'been 
suffering' my friend Diwan Chaman Lall has 
proposed 'has suffered'. I am prepared to 
accept that. 

MR. DEPUTY CHAIRMAN: What about 
'adulterous life' or 'living in adultery'? 

SHRI D. P. KARMARKAR: Either way it is 
good to me. As Dr. Kane has put it, all those 
terms mean the same thing. 

DIWAN CHAMAN LALL: I must say it has 
a little different connotation in period. Living 
an adulterous life means a series of acts 
committed at different times possibly 
continuously but living in adultery may mean 
that a man has gone away with a woman for 
two days during which he may have lived 
with another person. The period is very 
important. The change is very significant from 
the point of view of the period. 

SHRI D. P. KARMARKAR: I do not mind 
accepting it. 

MR. DEPUTY CHAIRMAN: What is the 
wording you will accept? 

SHRI D. P. KARMARKAR: 'Living in 
adultery' may be the same as 'adulterous life'. 
So far as I am concerned, I am prepared to 
accept that wording. It might make a little 
difference in emphasis in the meaning but I 
have no objection to accept his amendment. 

DR. RADHA KUMUD MOOKERJI: I 
suggest another wording 'leading a life of 
adultery'. 

SHRI D. P. KARMARKAR: That is not 
acceptable. 

MR. DEPUTY CHAIRMAN: But I find 
sub-clause (v) as amended by Diwan Chaman 
Lall and accepted by the Minister may lead to 
some complication.    You say, 'has for a 
period of 
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not less than three years immediately 
preceding the presentation of the petition, 
suffered from venereal disease in a 
communicable form.' You do not want the 
disease to be existing at the time of the 
presentation of the petition. Suppose it is 
presented after four years and he is cured of it. 

SHRI D. P. KARMARKAR: That I think 
did not occur to my friend also. 

MR. DEPUTY CHAIRMAN: I think the 
object of the framers of the Bill was that at 
the time of the presentation of the petition he 
must be suffering from venereal disease. 

DIWAN CHAMAN LALL: Then we drop it. 

SHRI D. P. KARMARKAR: No; we should 
retain this as it is. 

MR. DEPUTY CHAIRMAN: I think that 
would be better. 

DIWAN CHAMAN LALL: Anyhow you 
will have to amend it sooner or later, probably 
in the other House. 

MR. DEPUTY CHAIRMAN: We will see 
how it works. 

SHRI D. P. KARMARKAR: Sir, just by 
way of courtesy I shall take only a couple of 
minutes. My esteemed friend and colleague 
Dr. Kane has already expressed what he had 
to say on the subject. He has covered a large 
ground and so I shall only touch on two or 
three points. 

One is to eliminate this period completely 
regarding "incurably of unsound mind" under 
clause 13 (iii). I find, on a little further study, 
that even in a country like the United 
Kingdom, where they have greater experience, 
great care is taken to see that before divorce is 
granted, it has to be proved that the person 
concerned had been under treatment for a 
continuous period and that he is really 
incurable. They have also taken this safeguard 
in regard to 'incurably of unsound mind'. Here 
we have not provided for any period for 
continuous treatment. So we have to use the 
word    'incurably'    and    stop 

there.   Sir, I hope that the House will accept 
this. 

As regards amendments Nos. 124 to 131, 
we do not consider it desirable to delete the 
essential words or reduce the period. 

As I have already said, I have pleasure in 
accepting Diwan Chaman Lall's amendment 
No. 217. 

My friend Mr. Dasappa—who we are very 
happy to note has celebrated his diamond 
jubilee—raised rather a ticklish point. It 
depends on persons and persons, their 
proclivities, etc. But what he said might hurt 
some other people. 

MR.    DEPUTY    CHAIBMAN:    The hon. 
Minister is not accepting any of. those 
amendments.    To save the time of the House, 
we shall put the amendments  to  vote,  where  
necessary. 

SHRI S. MAHANTY: Dr. Kane ha» not 
spoken on all the amendments. We have a 
right to know the grounds on which the 
amendments are not acceptable. If we are 
treated with such kind of levity, it   is no 
good. 

MR. DEPUTY CHAIRMAN: After a 
discussion of three-and-a-half hours, the hon. 
Member is not right to use the word "levity". 

SH»I KISHEN CHAND: Sir, the hon. 
Minister has not said anything about my 
amendment No. 122. 

MR. DEPUTY CHAIRMAN: What do you 
say   on that point? 

SHRI D. P. KARMARKAR: With regard to 
amendment No. 122, I respectfully suggest that 
the expression "Hindu" includes Sikh, 
Buddhist, Jain, etc., and I again respectfully 
suggest that the form adopted is the proper 
form and not the one suggested by my hon. 
and learned friend. 

SHRI S. MAHANTY: What about 
amendment No. 135? 

SHRI D. P. KARMARKAR: As regards the 
use of the word "homosexual- 
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ity" in lieu of "sodomy" is my friend very 
anxious about it? 

SHRI S. MAHANTY:    Yes. 
SHRI D. P. KARMARKAR: For the time 

being let us be content with the use of the 
word "sodomy", if homosexuality becomes a 
problem, then we shall consider it. 

DR.  R.  P.  DUBE:   Sir, I'wish    to correct  the    
hon.      Minister.   "Homosexuality" is different 

Irom ''sodomy". The one is done by a man; the   
other 'is   done by a woman. 

SHRI D. P. KARMARKAR: As I said, for 
the time being let us be content with the use 
of the word "sodomy". If homosexuality 
becomes a problem, we shall face it cour-
ageously. 

SHRI J. S. BISHT: Sir, the hon. Minister 
has not met the point raised by  Mr.   Sumat  
Prasad. 

MR. DEPUTY CHAIRMAN: He has mot 
raised anything. Please sit down. I am putting 
the amendments to vote. 

Amendment No. 117* was, by leave of the 
House, withdrawn. 

Amendment No. 118* was, by leave of the 
House, withdrawn. 

MR. DEPUTY CHAIRMAN: The question 
is: 

119. "That at page 7, for line 35, the 
following be substituted, namely:— 

'(i) has after the solemnization of the 
marriage had sexual intercourse with 
any person other than his or her spouse; 
or 

(ia) has deserted    the petitioner 
for a continuous period of   not less 
than    four     years     immediately 

preceding the presentation of the 
1 petition; or 

*For text of amendments Nos. 117 "and 
118, see cols. 1928 and 1929 supra, > 
respectively. 

(ib) has treated the petitioner with such 
cruelty as to expose the petitioner to the 
risk of losing his    or her life; or'." 

The motion was negatived. 

SHRI J. S. BISHT: Sir, the ambiguity 
remains. I will just point out to the hon. 
Minister if he has satisfied himself. For one 
act of adultery, there will be divorce. 

MR. DEPUTY CHAIRMAN; Dr. Kane has 
replied you in great detail. 

SHRI D. P. KARMARKAR: With your 
permission, I may say a few words. The 
whole scheme is very logical. We have 
provided for judicial separation in the case of 
a single sexual act out of the marital tie. I 
shall discuss the matter with my hon. friend 
and I will convince him entirely. Therefore, it 
applies to the case where the person has 
returned to cohabitation and still wants to take 
advantage of the provision, which otherwise 
exists, assuming that there is a case of judicial 
separation. The husband either cohabits or 
does not cohabit. If he cohabits, then nothing 
more. If he does not cohabit, that by itself will 
be a ground. 

MR. DEPUTY CHAIRMAN: I am afraid I 
cannot allow this discussion to go on like this. 
If the hon. Member does not withdraw, I will 
have to put the amendment to vote. 

MR. DEPUTY CHAIRMAN: The question 
is: 

120 "That at page 7, line 35, for the 
words 'is leading an adulterous life' the 
word's 'has committed adultery' be 
substituted." 

The motion was negatived. 
MR. DEPUTY CHAIRMAN: The question 

is: 

121. "That at page 7, lines 36 and 37 be 
deleted." 

The motion was negatived. 
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MR.   DEPUTY  CHAIRMAN:      The 

^question is: 

122. "That at page 7, ior lines 36 
and 37, the following be substitut 
ed, namely: — 

'(ii) has ceased to belong to the 
religion at the time of marriage by 
conversion to another religion.* " 

The motion was negatived. 

MR.  DEPUTY    CHAIRMAN:      The 
^question is: 

123. "That at page 7, line 38. the 
word  'incurably'  be  deleted." 

The motion was negatived. 

Amendment     No.     124*     was,   by 
leave  of  the  House,   withdrawn. 

MR.    DEPUTY   CHAIRMAN:    The 
•question is: 

125. "That at page 7, line 39, for 
the words 'three years' the words 
'two years' be substituted." 

The motion was negatived. 
MR.    DEPUTY   CHAIRMAN:    The 

<question is: 
126. "That at page 7, line 41, for 

the words 'three years' the words 
'two years' be substituted." 

The motion was negatived. 
MR.   DEPUTY    CHAIRMAN:    The 

^question is: 
127. "That at page 7, line 41, for 

the words 'three    years' the words 'one 
year' be substituted." 
The motion was negatived. 
MR.   DEPUTY   CHAIRMAN:       The -

question is: 
128. "That at page 7, line 43 the 

words  'a  virulent    and    incurable 
'form of be deleted." 
The motion was negatived. 

•For text of amendment see col. 1931 
.•isupro. 

MR.   DEPUTY   CHAIRMAN:    The 
question is: 

129. "That at page 7, line 44, for 
the words 'three years' the word* 
'two years' be substituted." 

The motion was negatived. 

MR.    DEPUTY  'CHAIRMAN:     The 
question is: 

130. "Thpt at page 7, line 44, for 
the words 'three years' the words 
'one year' be substituted." 

The motion was negatived. 

MR.  DEPUTY     CHAIRMAN:     The 
question is: 

131. "That at page 7, line 46, the 
words 'in a communicable torm* 
be deleted." 

The motion was negatived. 

MR.  DEPUTY    CHAIRMAN;     The 
question is: 

132. "That at page 8, lines   9   to 
11 be deleted." 

The motion was negatived. 
MR. DEPUTY CHAIRMAN:  Amendment 

No.   133 is  barred. 

The question is- 

134. "That at page 8, aftei line 11, 
the following be inserted, namely:— 

'(x)  has  deserted the petitioner 

for a continuous period of not less than 
three years immediately preceding the 
presentation of the petition; or 

(xi)   has  treated with cruelty'.'* 

The motion was negatived. 
MR.  DEPUTY    CHAIRMAN;     The 

question is: 
135. "That at page 8, for lines 12 

to 14, the following be substituted, 
namely: — 
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'and by either spouse on the ground 
that the husband or wife, as the case may 
be, has, since the solemnization of the 
marriage, been guilty of rape, 
homosexuality   or   bestiality.' " 

The motion was negatived. 

MR. DEPUTY CHAIRMAN: No. 137 is 
not moved. No. 138 is not moved. 

The question is: 

139. "That at page 8, at the end 
of line 14, after the word 'bestia 
lity', the words 'but in no case shall 
the divorce be allowed more than 
once' be added." 

The motion was negatived. 

MR. DEPUTY CHAIRMAN: The question 
is: 

140. "That at page 8, after line 14, 
the following proviso be added, 
namely: — 

'Provided that for a period of ten years 
from the passing cf this Act a Hindu 
husband will not have the right to 
divorce his wife except on the grounds 
specified in clauses (ii), (iv), (v) and (vii)  
of this  section.'" 

The motion was negatived. 

SHRIMATI CHANDRAVATI LAKH-
ANPAL : Sir, I beg leave to withdraw   my   
amendment. 

Amendment No. 142* was by leave of the 
House, withdrawn. 

SHRI E. GUPTA: Sir, I beg leave to 
withdraw my amendment. 

Amendment No. 143* was, by leave of the 
House, withdrawn. 

•For text of amendments Nos. "142 and 
143, see cols. 1929 and 1930 supra, 
respectively. 

MR.  DEPUTY    CHAIRMAN:     Tbe 
question is: 

144. "That at page 8, after line 14, 
the following new sub-clause be ad- 
ed, namely: — 

'(2) In bigamous and polygamous 
marriages solemnized before the-
commencement of this Act, the previous 
wife or wives alive will have the right to 
petition for divorce.'" 

The motion was negatived. 

MR.  DEPUTY    CHAIRMAN:     The 
question is: 

145. "That at page 8, after line 
14, the following new sub-clause be 
added, namely: — 

'(2) No petition for divorce shall be 
presented bv the husband during: the 
pregnancy of a wife on    any ground.'" 

The motion was negatived. 

MR.  DEPUTY    CHAIRMAN:     The 
question is: 

146. "That at page 8, after line 14, 
the following new sub-clause be add 
ed namely: — 

'(2) The wife may apply for a decree 
of divorce on the ground that the 
husband has, since the solemnization of 
the marriage, treated the petitioner wittt 
cruelty.' " 

(After a count:  Ayes—13; Noes—19) 

The motion was negatived. 

MR.  DEPUTY    CHAIRMAN:     The 
question is: 

215. "That at page 7,    after   line. 37, the 
following be inserted, namely.— 

'(iia) has deserted the petitioner for a 
continuous period of not les* 
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than two years immediately preceding 
the presentation of the petition; or'." 

The motion was negatived. 

SHRI B. K. MUKERJEE: Sir, 1 beg leave 
to withdraw my amendment. 

Amendment No. 216* was, by leave of the 
House,  withdrawn. 

MR. DEPUTY CHAIRMAN: Then comes 
Diwan Chaman Lall's amendment which has 
been accepted by the Minister in charge. 

The question is: 

"That at page 7, for line 35,   the 
following be substituted,  namely: — 

'(i) te living in adultery; or'." 

The motion was adopted. 
MR. DEPUTY CHAIRMAN: The question 

is: 

217. "That at page 8, for lines 12 to 14. 
the following be substituted, namely: — 

'(2) A wife may also present a petition 
for the dissolution of her marriage by a 
decree of divorce on the ground— 

(i) in the case of any marriage 
solemnized before the commencement of 
this Act, that the husband had married 
again before such commencement or that 
any other wife of the husband married 
before such commencement was alive at 
the time of the solemnization of the 
marriage of the petitioner: 

Provided that in either case the other 
wife is alive at the time of the 
presentation of the petition; or 

(ii) that the husband has, since the 
solemnization of the marriage, been 
guilty of Tape, sodomy or bestiality.'" 

The motion was adopted. 

*For text of amendment,    see    col. 1933 
supra. IOO R.S.D. 

DIWAN CHAMAN LALL: You will kindly 
permit me to say one word in regard to the 
proviso. This was suggested by Mr. Gupte, 
and I must pay my tribute to him for having 
been kind enough to notice this lacuna and 
bring it    to my notice. 

MR. DEPUTY CHAIRMAN: The question 
is: 

"That    clause    13,  as    amended, 
stand part of the Bill." 
The motion was adopted. 
Clause 13, as SfftehTled, was added to the 

Bill. 

MR. DEPUTY CHAIRMAN: Motion 
moved: 

"mat clause 14 stand part of the Bill." 

Amendment No.  147 is barred. 

SHRI B. GUPTA: Sir, I beg to move: 

149. "That at page 8, line 20, for the 
words 'three years' the words 'one year' be 
substituted. 

157. "That at page 8, line 32, for the 
words 'three years' the words 'one year'  be  
substituted." 

158. "That at page 8, after line 36. the 
following further proviso be added, 
namely: — 

'Provided further that where the 
respondent is a woman and at the time of 
the hearing of the petition she is in an 
advanced stage of pregnancy, the court 
shall, if so desired by the respondent, 
adjourn the hearing till one month after 
she is confined.'" 

159. "That at page 8, line 38, for tlie 
words 'three years' the words 'one year'  be 
substituted1." 

160. "That at page 8, line 42, for the 
words 'three years' the wordfs 'one year' be 
substituted." 
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SHRI  KISHEN  CHAND:   Sir,  I beg to 

move: 

150. "That at page 8, line 20, for the 
words 'three years' the words 'two years' be 
substituted." 

152. "That at page 8,  at the end of line 
21. alter the word 'marriage* the words 'but 
not after seven years of marriage' be 
added." 

153. "That at page 8, line 24, for the 
words 'three years' the words 'two years' be 
substituted." 

154. "That at page 8, line 32, for the 
words 'three years' the words 'two years' be 
substituted." 

155. "That at page 8, line 34, for the 
words 'three years' the words 'two years' be 
substituted." 

156. "That at page 8. line 25, after the 
words 'on the ground5 the words and 
figures 'specified in subclauses (i) or (ii) of 
section 13, or' be inserted." 

 

161. "That at page 8, line 38. for the 
words 'three years' the words 'two years' be 
substituted." 

162. "That at page 8, line 42, for the 
words 'three years' the words 'two years' be 
substituted1." 

SHRI B. M. GUPTE: Sir, I beg to move: 

218. "That at page 8, line 19, after the 
words 'decree of divorce' Ihe words 'except 
under clauses (ii) and (vi) of section 13 and 
also excepting the petition of the wife 
under that section on the ground of rape, 
sodomy or bestiality' be inserted." 
MR. DEPUTY CHAIRMAN: The clause 

and the amendments are now open for 
discussion. 

SHRI H. N. KUNZRU: Mr. Deputy 
Chairman, as I pointed out during the dtebate 
on the report of the Select Committee, clause 
14 is unnecessary. It places an unnecessary 
obstacle in the way of those who are unable 
to iive together happily. The substantive part 
of clause 14 runs as follows. 

"Notwithstanding anything contained in 
this Act, it shall not be competent for any 
court to entertain any petition for 
dissolution of a marriage by a decree of 
divorce, unless at the date of the presenta-
tion of the petition three years have elapsed 
since the date of the marriage." 

Let us consider the effect ol this substantive 
provision on clause 13. A man may have been 
suffering from insanity or leprosy or venereal 
disease for three years before the presentation 
of the petition for divorce, but clause 14 says 
that thai is not enough. He must have been 
suffering from any one of these diseases for a 
period of three years since the date of the 
marriage before a petition for divorce can be 
presented. Suppose a man has been suffering 
from, venereal disease for five years. He 
marries and his wife finds that she is the 
unwitting victim of the wickedness or folly of 
her husband, but she cannot present a petition 
for divorce unless three years have elapsed 
since the date of her marriage, which means 
that the man should have been suffering from 
that disease in an incurable form not merely 
for three years but for many more years. Is 
that the intention of the Government? 

[THE   VICE-CHAIRMAN   (SHRIMATI   PAR-
VATHI KRISHNAN) in the Chair.] 

If a man had been suffering from a disease 
for two or three years even before the 
marriage, is the wife to wait for three years 
more in order to seek a aivorce? 

SHRI H. C. DASAPPA: May I ask a 
question whether it is not possible to get 
cured by proper treatment? If Ihe man can be 
cured within six months or so, then there is 
no trouble, since the disease    has 
disappeared. 

SHRI H. N. KUNZRU: I am talking-, of the 
sub-clause relating to venereal disease in a 
communicable form. The-question will arise 
only if he is not cured. If the man has been 
suffering from it   for two or three   years and 
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has not been cured, wha,t ground is there to 
believe that during the nexf. three years he 
will be cured of it? This is imposing an 
unnecessary hardship on one of the parties to 
the marriage. 

Then, you take another case, that of a 
person ceasing to be a Hindu by conversion to 
another religion. If he is married, the other 
party cannot obtain a divorce immediately. If 
a petition for divorce is presented, the court 
will requite proof to the effect that the petition 
was presented al least  three years  after  the  
marriage. 

The same thing can be said when a person 
has renounced the world by entering any 
religious order. There is no ground for 
requiring either of the parties to the marriage 
to wait for three years. What purpose is 
gained by insisting on this period? Again, take 
the case in which a man has been guilty of the 
commission cf unnatural offences like rape, 
sodomy or bestial conduct. I cannot see any 
reason whatsoever for insisting on a delay of 
three years in these matters. Now, I should 
like to point out before I go further that 
renunciation of the world by entering any 
religious order is a ground for divorce in the 
Saurashtra Hindu Divorce Act of 1952, but I 
am not aware that this has led to any 
disruption in the Hindu society there. Why it 
should be insisted on in this Bill that either 
party must wait for three years before pre-
senting a petition for divorce is not 
comprehensible  to  me. 

Now. I come to the proviso to this 
substantive   provision   which I    read 

out a little while ago. The proviso 
reads as follows: 

"Provided that the .court may, upon 
application made to it in accordance with 
such rules as may be made by the High 
Court in that behalf, allow a petition to be 
presented before three years have elapsed 
since the date of the marriage on the 
ground that the case is one of exceptional 
hardship to the  petitioner     or    of    
exceptional 

depravity on    the part of    the res 
pondent ........ " etc. 

Now, Sir, if the commission of an unnatural 
offence or rape or bestiality is not regarded by 
itself as a proof of depravity on the pa'rt of the 
respondent, what can prove it? The High 
Court will try to study this clause before 
framing the rules. It will see that being guilty 
of the commission of an unnatural offence or 
of rape or bestiality is not by itself regarded as 
sufficient for the presentation of ar petition for 
divorce. I mean no greater proof can be given 
than this of depravity on the part of the 
respondent. But clause 13 as it is worded 
shows that something more is required to 
prove exceptional depravity. It is no use, 
therefore, pointing to this provision and 
saying that the courts will have power under 
the rules made by the High Court to grant 
relief and allow petitions for divorce to be 
presented in exceptionally hard cases. If no 
petition can be presented in such a case, as 
that mentioned by me, on what grounds is the 
High Court going to make it permissible for a 
party to present a petition of divorce in other 
casus? I could refer to other cases but this by 
itself is enough but if this is not enough, you 
take the cases of men suffering from V.D. in a 
communicable form. It may be proved in 
court that the man has been suffering for five 
years before his marriage from that disease. 
But will that ne regarded as a sufficient 
ground for permission to present a petition of 
divorce before three years have passed since 
the date of the marriage? You have laid down 
here that no petition ior divorce can be 
presented unless a person has been suffering 
from V.D. in a communicable form for three 
years and then say that no petition for divorce 
can be presented earlier than the expiration of 
3 years since the date of the marriage. Evi-
dently you don't consider V. D. in a 
communicable form as by itself sufficient to 
cause exceptional hardship to the petitioner. 
How the High Court is then going to frame 
rules under these  conditions,   I   don't   
understand. 
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[Shri H. N. Kunzru.] Apart from this, there 

are several other provisions in clause 13. For 
instance, in the case of conversion of a Hindu 
to another religion in which it is useless to ask 
the petitioner to wait for a period of time 
unless he or she is prepared to change his or 
hei religion. In that case no petition cf divorce 
can ever be presented. The powers granted to 
the court by the proviso will be of no use in 
that case. I should therefore like to know what 
is the purpose by clause 14 unless it be to 
cause the maximum hardship to persons who 
are suffering because of the conduct of their 
partner. I think therefore, that this clause 
should be deleted. 

SHRI B. GUPTA: Madam Vice-Chairman, 
the amendments that we have given are to the 
effect that the period during which an 
application for divorce cannot be made should 
be reduced from 3 years to 1 year. The hon. 
Dr. Kunzru has spoken on the subject and I 
would only like to add a few points to what he    
has said. 

Now, this is a clause which deals with the 
procedure. We have provided for a remedy. 
The remedy does not automatically come into 
force. It is to be brought into operation in 
justifiable cases through a certain procedure. 
Here is clause 14 which lays down the 
procedure. Ordinarily, this has been provided 
here: "No petition shall lie for divorce unless 
three years have elapsed after the marriage". 
This is what it says. If you look at the grounds 
for divorce, you will see that it includes now, 
after amendments, 'living in adultery', rape, 
sodomy and bestiality and all that sort of 
thing. Now, I would like an explanation to be 
offered by the Government as to why the 
parties to a marriage should be compelled to 
stay the petition for a period1 of three years 
after the marriage, even when the other party, 
or respondent when the case starts, is living in 
adultery. In other words, it means that one has 
to put up with somebody who is living in 
adultery for three years. The law courts, the 
law and the pro- 

visions would be of no avail whatsoever 
unless and until three years have elapsed and 
the petitioner has looked on the other party, 
husband or wife as the case may be—in most 
cases it is the husband living in adultery—for 
a period of 3 years. Wonderful logic! Now 
you have not made a single act of adultery a 
ground for divorce. But you have made living 
in adultery a ground for divorce which means 
a continuous process or some such thing as 
has been pointed out by Diwan Chaman Lall. 
Now what happens? For two years this is to 
be watched—-put up with tolerated before the 
aggrieved person can come to the court and 
seek remedy. Is this justice, is it fair-play, is it 
morality? This is what I would like to ask   the 
Government. 

SHRI H. V. PATASKAR: I would bring to 
his notice that there is a proviso which should 
not be altogether ignored1   while   advancing   
arguments. 

SHRI B. GUPTA: Ordinarily. There are 
exceptional grounds when it is a case of 
exceptional hardship on the part of the 
petitioner or a case of depravity on the part of 
the respondent. In such cases, of course, the 
court can give a decree or entertain a petition 
even before the three-year period elapses. I 
understand that; but this is an exception and 
not a rule. Normal provision is this—three 
years —and you will understand it is not so 
easy to prove an exception to a case. The court 
will be biased against the exception and will 
be inclined to take the normal provision, i.e., 
the three-year provision. Now, let us come to 
it. You have enacted as to what are the 
grounds for divorce. You have two grounds 
and in that" you have included 'living in 
adultery'. It is a horrible ground. If a wife 
thinks that her husband is living in adultery —
not committing merely a single act —the wife 
should be given instantaneous right to proceed 
to the court and seek remedies to part with that 
husband. Is it reasonable or net? Now. you 
may say that the wife should still try to make 
her life better and save the husband from an  
adulterous 



2019     Hindu Marriage and      [ 14 DEC. 1954 ]       Divorce Bill, 1952        2020 

life, etc. All that moralising you can do but 
the question is: the provision of divorce does 
not make it compulsoiy on the part of the wife 
or husband to come to the court of divorce. It 
is for them to decide whether they should 
come or not. If the wife or husband, ac the 
case may be, thinks that even in spite of 
adulterous life being lived by the other party, 
he -   or she should continue, let them 
D P M. 

do so. The law does not prevent 
that. The law does not tell them that they 
should go to the court as there is no other 
course open to them. They can give the thing 
a further trial They can try to rectify each 
other and that sort cf thing they can do. But 
why should the State intervene in such cases 
at all? If a party, for instance the husband, is 
living in adultery and even if you think that 
you cannot rectify him or take him away from 
that life, you have, as the provision stands, to 
wait for three years before you can go to a 
court of law and file a petition of divorce. The 
hon. Members there will get up and say that 
the wife can go to a court and the court will 
consider if the case is one of exceptional 
hardship or of exceptional depravity. Here let 
me explain the difficulty of the wife. 

First of all it will be very difficult for her to 
prove in a court of law, things as they are, that 
it has been a case of exceptional hardship. 
You have no definition of what the term 
"exceptional hardship" means. There are, Sir, 
very honourable persons, some of them very 
highly placed in life, who do not bother much 
about adultery and things like that. We know 
of such things in this society, in this bourgeois 
society. There is actually no definition of 
"exceptional hardhip". It will be open to the 
judge or the court, to demand' of her certain 
evidence and other things to show that there 
has been, in point of fact, exceptional hardship 
on her part, She has to prove it and the onus of 
the proof lies on her. And it would be 
exceptionally difficult for a woman to prove 
especially such    things.   Besides, as I said 

there is   no knowing what exceptional 
hardship means. 

Then depravity is the other ground. That is 
to say, she has to prove that her husband has 
been an exceptionally depraved person, and 
then probably she can get her petition 
entertained even before three years are over. 
But how to prove that? There again the 
opinion of the court, the circum-stances, 
interpretations and all such things will come 
up. As we have seen in the course of this 
debate here, lawyers can argue on both sides 
and they can say and argue that the same thing 
is a case of exceptional depravity and a case 
of exceptional generosity. Some lawyers will 
get up and say that adultery, after all, is 
something very virtuous! Another lawyer here 
might get up and say, this is a case of 
exceptional depravity. They can argue on both 
sides. Otherwise, the law courts would not be 
what they are today; and there would not be 
so many enactments, so many decr?es and 
interpretations and so many lawyers would 
not have made so much money. Therefore, I 
say, this throws open the door for all sorts of 
legal interpretations and troubles. In such a 
background, we do not expect any justice in a 
legal suit to be given especially when the 
party is the weaker party. 

SHRI KISHEN CHAND: Madam, on a 
point of order. It is past 6 o'clock and so 
seven hours have passed in this work and 
intellectually we are new unfit to discuss 
about these matters. Do we continue this 
debate in this state? 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): But these interruptions 
will only mean more delay. 

SHRI KISHEN CHAND: And therefore, 
may we adjourn now and meet again 
tomorrow at 11 o'clock? 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): Mr. Gupta, I would 
request you to be brief. There are a large 
number of amendments and a large number of 
clauses to be gone through.     Please   be   
brief,    without 
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going into details as to what the lawyers will 
think or what the courts will do. 

SHRI B. GUPTA: But this question 
of exceptional hardship will be inter 
preted in different ways and ..................  

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): But you need not be 
long, and you need not go into details. You 
can confine yourself to the amendments and 
be brief. 

SHRi KISHEN CHAND: But in any case 
we cannot finish   the Bill to-day. 

SHRI B. GUPTA: Then let us first decide 
whether we continue or adjourn now. 

SHRI RAJAGOPAL NAIDU: May I point 
out that to cover 14 clauses we have taken 
nearly two days; and we have yet another 15 
clauses to cover. I wonder whether it is 
physically possible to do this, after this 
strenuous work for the whole day. 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): But this warning has 
been before hon. Members since morning 
itself. Why do they raise  this question at this    
stage? 

SHRI H. D. RAJAH: We cannot complete 
all the remaining 15 clauses even if we sit the 
whole of this night. That is my submission and 
so I do not think it would be proper to tire the 
Members and ask them still to be here and 
proceed clause by clause and cover two or 
three more clauses. 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): I suggest we sit till 
seven to-day. 

DR. SHRIMATI SEETA PARMANAND: 
Yes, that will   be all right. 

SHRI S. MAHANTY; That is all right. 

SHRI H. D. RAJAH: We sit up to seven 
only? 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): Yes, we sit up U) 
o^ven 

SHRI H. D. RAJAH:  Accepted. 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): But I would request 
Mr. Gupta, because we are sitting only up to 
seven, that he should bear that in mind and try 
to be brief and precise. 

9HRI B. GUPTA: I am prepared to 
sit down even now, if the hon. Minis 
ter accepts my amendment. My 
amendment only seeks to reduce the 
period by two years and makes it 
one year. But it appears from the in 
dication on their faces that thoy are 
in no mood to accept it and, there 
fore, I have to speak. This is not 
a thing to be treated lightly. Indeed, 
it is a very important clause. Once 
you have admitted divorce in your law 
and codified it and given the weight of 
legal authority to it, the question of 
procedure becomes very important and 
it is no use telling men and women 
that now you have got the right to 
divorce. The question, how far such 
a right is exercisable by the parties 
concerned, is a vital one. The grounds 
are clearly stated here and therefore 
it is a vital matter and I think the 
House should direct its deepest atten 
tion to this question. As I have point 
ed out, the grounds for divorce are 
simply horrifying. Ordinarily, the 
inclination of the law should be to al 
low a petition to be admitted on such 
grounds as soon as the petition is 
given. Of course, all attempts will be 
made to rectify the person, to see that 
the married life is not disrupted, 
through the various methods of con 
ciliation and all that. But suppose 
everything fails, in that case, it is 
absolutely unreasonable, unjust and 
something incomprehensible to com 
mon sense that the aggrieved party 
should be compelled to wait for two 
years. Two years is not a small time, 
in the context of such a situation in 
private life.    Now, there are ................. 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): Mr. Gupta, the points 
already dealt with by Dr. Kunzru need not be 
repeated. If you have any new points, you 
may make them. 
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SHRI B. GUPTA: Yes, Madam. I would 

request the hon. Minister to imagine himself 
to be placed in that position and in such a case 
and then imagine the situation and see how 
unjust it would become, to keep this 
provision. Therefore, I say that this time-limit 
should be reduced in such cases. We have not 
said that it should be done immediately. We 
have suggested one year and one year, we 
should think, is time enough to see whether 
the party could be rectified, to give it a trial 
and the court need not interfere, normally. All 
that we have also adtaitted. But after one year 
has passed, it should be left to the party, for 
herself or himself to invoke this particular 
clause 13 and seek a divorce. That is what I 
want to press upon the House and I think there 
is a lot of dogmatism about it. There are some 
hon. Members who are not prepared to budge 
an inch as far as this clause is concerned and I 
think the matter should be reconsidered here 
since we have accepted the principle of 
divorce and there should be a sort of sensible 
and consistent approach in regardlo this 
matter. 

THE VICE-CHAIRMAN (SHRIMATI 
PARVATHI KRISHNAN): It has taken fifteen 
years to get the divorce principle accepted. 
Do you feel confident that your amendment 
will be accepted in  fifteen minutes? 

AN HON. MEMBER: Then he will speak 
for one hour. 

SHRI B. GUPTA: Having accepted this 
principle of divorce, I would request this 
House not to break at the heart what you have 
promised to the ears. That is what I would 
like to tell the hon. Minister before I sit. 

SHRI KISHEN CHAND (Hyderabad): 
Madam Vice-Chairman, the whole list of 
amendments can be divided into three 
different types. The first is the set of 
amendments dealing with the period that must 
elapse before entertainment of the divorce 
petitions. Petitions for divorce cannot be 
submitted till after three years have elapsed 
since the date   of marriage.    The set 

ot amendments proposed in this con 
nection say that the period should be 
two years and Mr. Bhupesh Gupta 
wants it to be reduced to one year. 
Another set of amendments deal with 
the proviso, "provided that the court 
may * *       *       »       *       * 
allow a petition to be presented before three 
years". For this point, particularly in the case 
of adultery, conversion and extraordinary 
cruelty like rape, sodomy or bestiality I have 
sent in an amendment that the petition for 
divorce can be heard at any time. There 
should be no time restriction at all in such 
cases. In normal cases, there will be time 
restriction of two years but in the case of 
adultery and in the case of change of religion 
or in the case of bestiality—in these three 
particular cases—the court must have the 
discretion to consider the application for 
divorce at any time without   any restriction of 
time. 

A third amendment has also been sent in by 
me which aimed at the preservation of the 
family. I submit, Madam, that persons who 
are unhappily married and are misfits will be 
easily able to find out that they are 
unsuitable—at least in seven year's time. We 
are prepared to permit divorce but we do not 
want the breaking up of families and 
especially we do not want the children to 
suffer. We do not want that when the children 
are growing up and there are a large number 
of them in the family the family should break 
up. The right of giving divorce means that if 
there is a misfit in married life that may be 
rectified but I cannot accept that after seven 
years of married life, when they have lived 
together for seven years, all of a sudden they 
find that they are unsuitable to each other. 
Therefore, even though it may lead to some 
hardship—it may lead to a few cases where 
the parties not willing to live together may 
have no recourse to divorce,—Madam. I 
submit that in the larger interest of the 
maintenance of a family, it will be very 
advisable that after seven years of married life 
no divorce should be permitted.    It seems a 
new idea and 
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[Shri Kishen Chand.] some hon. 
Members may ask that, when we are 
agreeable to permit divorce why there 
should be any restriction of time; but I 
wish to point out that it is for the 
preservation of the family. In a nutshell, 
the three sets of amendments are that 
normal 1 j no petition for divorce can be 
placed till after two years of marriage, 
but in special cases, that is in cases of 
adultery, conversion and bestiality—in 
these three particular cases—a petition 
for divorce can be presented at any time 
without any restriction of time and that 
no divorce should be permitted after 
seven years of married life. Madam, I 
support my amendments. 

SHRI RAJAGOPAL NAIDU: Madarn, 
I shall be brief. There is nothing more for 
me to say than what Pandit Kunzru has 
said. I am one for not fixing any time 
limit for the presentation of a petition for 
the dissolution of marriage. Pandit 
Kunzru has ably advanced his argument 
that if one is leading an adulterous life, 
one need not wait for three years, if one 
has ceased to be a Hindu by conversion 
into another religion, one need not w?ait 
for three years to present a petition for 
the dissolution of marriage or if one has 
become of unsound mind, one need not 
wait for three years to present a petition 
for dissolution of marriage or if one is 
suffering from a virulent and incurable 
form of disease the parties need not wait 
for three years for presenting a petition 
before a court of law. Similarly, if one of 
the parties is suffering from venereal 
disease in an incurable form, the parties 
need' not wait for three years for 
presenting a petition; if one of the parties 
has become a sanyasi, one need not wait 
for three years—the husband and wife 
looking at each other in coloured clothes, 
and likewise. I need not repeat the pro-
visions which are contained in clause l'J 
but I would like to point out at this stage 
that the draft Hindu Code of the year 
1948 in clause 36 did not fix any time 
limit at all. 
|[MH. DEPUTY CHAIRMAN in the Chair.] 

I will only read for the information of the 
hon. Members who have no knowledge 
of this Bill. Clause 36— Dissolution of 
Marriages—Subject to the provisions of 
section 35, either party to a marriage may 
at any time present a petition for 
dissolution of marriage to the district 
court. I do< not know, Sir, why this 
healthy clause has been mutilated so as to 
give a period of three years for the 
presentation of a petition for the 
dissolution of marriage. 

Now, coming to the proviso to clause 
14(1), we nnd thart if the case is of an 
exceptional hardship then-discretion is 
given to a court of law. Surely, the cases 
that come under the exceptional category 
are those that are enumerated here. I wish 
to ask the hon. Minister whether even a 
single case enumerated inclause 13 which 
provide grounds for divorce does not 
amount to a case of exceptional hardship? 
Will not leading an adulterous life 
amount to an exceptional hardship? Will 
not conversion from one religion to 
another mean exceptional hardship? I 
mean to say that every one of the several 
reasons given under clause 13 would 
amount to an exceptional hardship to the 
opposite party. So, Sir, I would earnestly 
request the hon. Minister to follow the 
draft Hindu Code Bill wherein no time 
limit is fixed for the parties to go to a 
court and present a petition    for divorce. 
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"That at page 8, after line 36, the 
following further proviso be added, 
namely: — 

'Provided further that where the 
respondent is a woman and at the time 
of the hearing of the petition she is in an 
advanced stage of pregnancy, the court 
shall, if so desired by the respondent, 
adjourn the hearing till one month after 
she is confined'." 

 
SHRI H. V. PATASKAR: Sir, this 

provision has been taken exactly 
from section 29 of the Special Mar 
riage Act which was discussed in both 
the Houses of Parliament and then 
passed, except that the word 'High 
Court' is being substituted for the 
word 'district court'. Apart from this. 
Sir .......  

SHRI RAJAGOPAL NAIDU: But that is a 
permissive measure. 

SHRI H.V. PATASKAR: Apart from this, 
considerable argument was advanced as if 
this proviso was not there at all. The whole 
idea underlying this present provision is that 
the parties should not be allowed to seek the 
aid of divorce courts immediately after their 
marriage. At least, there should be some time 
given for people to adjust their differences. 
Therefore, it is right that at least for the first 
three years there should be some sort of 
restriction except in special  hard   cases. 

Now, my hon. friend Dr- Kunzru has 
referred to a man being a lunatic at that stage 
or suffering from leprosy. All those hard cases 
are to be covered by the proviso which is 
there in the present clause. One other hon. 
Member suggested that this was not a 
provision in the Hindu Code. I may only say 
that subsequently when the Special Marriage 
Act was passed, we want to give a sort of 
model on which all laws should ultimately be 
based. It is on that basis that we are adopting 
this provision and I do not-think it is likely to 
cause any hardship. It is not merely for 
encouraa-ing the breaking up of marriages; 
our endeavour also must be to see that the 
marriages are continued on propen lines 
except in causes where divorce is necessary. 
Naturally, there is provision made that in the 
first three years of marriage, nobody should 
go to the court; in cases ot extreme difficulty, 
they can always get relief. 

Now another argument that was ad 
vanced was what is meant by ex 
ceptional depravity or exceptional 
hardship. Well, again in that connec 
tion I would like to bring to the 
notice of the hon. Members and Shri 
Bhupesh Gupta that it is also exactly 
taken from the Act in the United 
Kingdom so far as these divorces are 
concerned. There is a volume of rul 
ings and case law which is laid down 
a? to what............ 

SHRI B. GUPTA: Why apply the English 
case law? 

SHRI H. V. PATASKAR: So long as we are 
having our laws drafted in English and 
ultimately passed in that language it is an 
advantage that we have got similar provisions 
in the English Act and there are English cases 
by which the proper meaning can be arrived 
at and determined hv the Leurts. It is not as if 
the whole thing is left in the air. Therefore I 
think, Sir, that this is not a matter which 
really should have been raised for the simple 
reason that after a good deal of consideration 
of another 
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[Shri H. V. Pataskar.] measure which we 

want and which we intend should be a model 
piece of legislation to which ultimately if WP 
attained our objective of having a uniform 
civil code of law to wnich this should 
conform as far as possible. This ls a very 
salutary provision and the whole idea 
underlying the marriage law—whatever some 
enthusiasts might say—is that we do not wish 
that marriages should be allowed to be broken 
in the early stage at least. But we also 
consider that it may be that a man or woman 
is put to exceptional depravity or exceptional 
hardship, that there is lunacy, that there is 
something else which would justify that the 
marriagev^tje be broken and we have also 
wowttd- provision in the proviso. 

Then with respect to the proviso 
which my friend Shri Bhupesh Gupta 
has moved..........  

MR. DEPUTY CHAIRMAN:I think that is 
barred, Mr. Gupta, because the House has 
rejected a similar amendment  for  clause  13. 

SHRI B. GUPTA: It is a different clause. 

SHRI H. V. PATASKAR: Though one of 
my sisters had tried to defend it because it 
tries to give some relief to women. 1 believe 
even on merits it is not a good one as such 
sort of relief can be given by any court and I 
do not think that this is the proper place that a 
provision of this nature should be 
incorporated in a clause which is purely 
intended for seeing that marriages are not un-
necessarily and recklessly allowed to be 
broken In the first few years after they take 
place. That is the whole idea. 

SHRI B. GUPTA: In the case of a man. if he 
commits rape, he is liable to rigorous 
imprisonment, may be 10 to 12 years. Here in 
such case the wife ls to wait for two years. 
How do you reconcile it? 

SHRI H. V. PATASKAR: The hon. 
Member is perhaps ignoring this pro- 

viso which says: "Provided that the 
court, may upon application made to 
it in accordance with such rules 
  allow 
a petition to be presented before three years 
have elapsed since the date of the marriage", 
etc. There, is already the provision there. 
Such cases are likely to be few, where real 
hardsnip is there. I hope the courts will give 
the necessary relief. Why should we start with 
the idea that the courts will not give relief and 
that only the lawyers will go on    arguing    
against 
    

MR.  DEPUTY   CHAIRMAN:        The 
question is: 

149. "That at page 8, Hue 20, for 
the words 'three years' the words 
'one year' be substituted." 

The motion was negatived. 

MR.  DEPUTY  CHAIRMAN:       The 
question is: 

150. "That at page 8, line 20, for 
the words 'three years' the words 
'two years' be substituted." 
The motion was negatived. 

MR.    DEPUTY   CHAIRMAN:     The 
question is: 

152. "That at page 8, at the end of line 
21, after the word 'marriage' the words 'but 
not after seven years of marriage' be 
added." 

The  motion was negatived. 

MR. DEPUTY CHAIRMAN: 
Amendment Nos. 153, 154 and 155 are 
consequential and they are barred. 

The question is: 
156. "That at page 8, line 25, after the 

words 'on the ground' the words and 
figures 'specified in subclauses (i) or (ii) of 
section 13, or' be inserted." 
The motion was negatived. 
MR. DEPUTY CHAIRMAN, 

Amendment No. 157 is also consequential. It 
is barred. 
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The question is: 

158. "That at page 8, after line 36, the 
following further proviso be added, 
namely: — 

'Provided further that where the 
respondent is a woman and at the time of 
the hearing of the petition she is in an 
advanced stage of pregnancy, the court 
shall, if so desired by the respondent, 
adjourn the hearing till one month after 
she is confined.'" 

The motion was negatived. 

DR. SHRIMATI SEETA PARMA-NAD: 158 
really is barred by 145. It was exactly the 
same. 

MR. DEPUTY CHAIRMAN: No, this is 
procedural. 

Amendment No. 159 is barred. 

Also, amendments Nos. 160, 161, and 162 
are barred. 

The question is; 

218. "That at page 8, line 19, after the 
words 'decree of divorce' the words 'except 
under clauses (ii) and (vi) of section 13 and 
also excepting the petition of wife under 
that section on the ground of rape, sodomy 
or bestiality' be inserted." 

The motion was negatived. 

MR. DEPUTY CHAIRMAN: Tne question 
is: 

"That clause 14 stand part of the Bill." 

The motion was adopted. 

Clause 14 was added to the Bill. 

MR. DEPUTY CHAIRMAN: Now clause 
15. There are amendments. Yes. Mr. 
Mahanty. 

SHRI. S. MAHANTY: Sir, I move: 

163. "That at   page 9. lines 1   to 4 be 
deleted." 

SHRI KISHEN CHAND: On a point of 
order, Sir. We should adjourn now. It is 6-30 
now. 

MR. DEPUTY CHAIRMAN: I am sorry. 
We will have to sit througn. Let us finish the 
whole thing by seven o'clock today and we 
will take up the third reading tomorrow. 

SHRI KISHEN CHAND: We cannot finish 
all the clauses. It is impossible. 

SHRI B. GUPTA: Tomorrow we can finish 

MR. DEPUTY CHAIRMAN: Let us finish 
all the clauses first. Third reading can be 
taken up tomorrow. 

SHRI KISHEN CHAND: It cannot be 
finished. 

SHRI RAJAGOPAL NAIDU: It has been 
announced by the ladv Vice-Chairman that 
we sit only till seven o'clock. 

MR. DEPUTY CHAIRMAN: I have 
announced it earlier that we sit till we finish 
all the clauses. 

SHRI B. GUPTA: With due respect to your 
previous announcement, may I make a 
submission. So far we have got only that 
Preventive Detention Act and on Friday we 
have got the non-official day. There are two 
days more left before we come to the non-
official day. Tomorrow, I think we ''an finish 
the whole thing. You see we have no interest 
in opposing it. We can finish the whole thing 
tomorrow, and day after tomorrow will be    
left 
and some other Government business 
could be taken up; necessarily we go 
to other business. Because we are not 
hard pressed for time for other busi 
ness, the only thing ............. 

omu rnonjtiiM  i_nrfi\.u:     mose wno 
have amendments to move oven ihey 
cannot go out. 
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MR. DEPUTY CHAIRMAN: If they want 

their amendments to be taken up by the 
House it may be unavoidable. 

SHRI KISHEN CHAND: We had agreed to 
sit from 11 to 6 and it is already 6-30. We 
have already sat for more than 7 hours. 

SHRI S. MAHANTY: May I res 
pectfully submit that whatever 
stipulations the Business Advisory 
Committee might have arrived at, 
we must carry the sense of the House 
and the sense of the House, if I un 
derstand it correctly, is ...............  

MR. DEPUTY CHAIRMAN: No, no, I 
stick to the Business Advisory Committee 
and we cannot overrule the time fixed by that 
Committee. As a matter of fact, we have 
already exceeded the time and have gone far 
ahead. 

SHRI B. GUPTA: Sir, you are quite right. 
MR. DEPUTY CHAIRMAN: Let us see 

how far we can go. 

SHRI H. C. MATHUR: Sir, I want to make 
a submission and that is that the Business 
Advisory Committee is subservient to this 
House. 

SHRI D. P. KARjMARKAR: As you have 
said, the Business Advisory Committee has 
also to be respected. Our difficulty will be 
solved if we sit till 7. P.M. now. And 
supposing from tomorrow we do away with 
the lunch hour every day?    (Interruptions.) 

SHRI B. GUPTA: Tomorrow we can forgo 
the lunch hour. But after that we have the P. 
D. A. We would rather like to be at home than 
discussing that unpalatable measure. AU that 
depends on what measure the Government  
brings forward. 

MR. DEPUTY CHAIRMAN: You know 
what measures are coming up before the 
House. We have to adjust the timings. If the 
House agrees we will forgo the lunch hour. I 
have no objection. 

SHRI B. GUPTA: I know you are hard 
working and you can go without lunch and all 
that. 

MR. DEPUTY CHAIRMAN: No, no. I    
cannot afford to fast. 

SHRI B. GUPTA: As far as we are 
concerned we cannot forgo the lunch hour. If 
you bring forward good BiUs we can forgo 
lunch, dinner, everything. 

SHRI S. N. MAZUMDAR: Sir, tomorrow 
we can forgo the lunch hour. For other days 
let us not discuss  it   now. 

MR. DEPUTY CHAIRMAN: We are 
losing the time set apart for other Bills.  
Amendment No.   164. 

SHRI B. GUPTA:  Sir, I move: 

164. "That at page 9, line 2, for 
the words 'one year' the words 
'six  months'  be substituted." 

PANDIT S. S. N. TANKHA: Sir, I move: 

165. "That at page 9, lines 2-3, for 
the words 'one year has' the words 
'six months have' be substituted." 

SHRI B. GUPTA: Sir. I move: 

166. "That at page 9,/line 4, the 
following further proviso be added, 
namely: 

Provided further that where divorce 
has been decreed under clause (viii) of 
section 13, no such time limit shall 
apply.'" 

MR. DEPUTY CHAIRMAN: The clause 
and the amendments are -open for discussion. 

SHRI B. GUPTA: Sir. since you must have 
us here till 7 o'clock, I will say my amendment 
seeks to cut short the time here. In the proviso 
it is said that it shall not be lawful for the 
respective parties to marry again unless at the 
date of such marriage at least one year has 
elapsed-from the   date of the     decree in the 
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court of the first instance. We want to have 
this time reduced to six months. Why there 
should be this time limit at all, I cannot 
understand. If anybody does not like to marry 
after separation or divorce let him remain so or 
let her remain without marrying again. But if 
somebody else wants to get married, vvhy 
must we butt in? Why must we come in 
everywhere. In the case of divorce we have 
butted in: in the case of remarriage again we 
are butting in and telling them that there shall 
be no marriage for at least one year. Have we 
become the moral-keepers for the people? 
That is what I want to ask. Why not leave it to 
their own judgment? They will decide for 
themselves what is beneficial to them and 
what is not. The State should not poke its nose 
everywhere. One might say six months; one 
might say one year. On what grounds should 
we step in and say 'no remarriage'? It makes 
no sense whatsoever. Especially there may be 
cases when the divorce may have been 
obtained under circumstances which justify re-
marriage. If the aggrieved party so desires, 
why should we impose this time lag? I do not 
know what purpose is being served. The 
marriage has already been separated. Now 
there is no longer any question of trying to 
keep the parties together or giving their 
married life a trial and that sort of thing. After 
it has been disrupted—nobody likes the 
married life to be disrupted—but once it has 
been disrupted, why should we introduce this 
time limit? Therefore I say if you do want to 
keep some time, make it six months if you 
like. 

My other amendment seeks to add a 
proviso—"Provided further that where 
divorce has been decreed under clause (viii) 
of section 13, no such time limit shall apply." 
I have provided for six months but in cases 
where the divorce has been decreed on the 
ground that the party has not resumed 
cohabitation for a space of two years or 
upwards after the passing of a decree for 
judicial separation against that party, in such 
cases do not have the time limit at all. Judi- 

cial separation has taken place;    tv/o years 
have passed      and divorce has been obtained. 
Then you say one year must  elapse again 
before he or    she can  marry  again.   What  
sort  of  logic is this? What sort of approach is 
this? I    cannot  understand. You do not, in the 
first instance, like    divorce.    You only made 
it possible for the aggrieved party to get a 
judicial separation. Very well,   one  gets  
judicial    separation,   waits  for  two years  
and    then gets     divorce.      You  would      
not  be agreeable  to      giving     him      
divorce earlier. And after getting the divorce, 
the aggrieved     party has to wait for another  
year    before  he or  she    can remarry.   Is  
there  any  sense  in  such sort of a thing? 
There should be some logic,   some   common   
sense.   That    is what  I  find  absolutely  
missing.  Now, I    know  all these things  are      
there for  pandering  to  certain  conservative 
sentiments.   I     can   understand     such 
sentiments   in   the   case   where   there is  
some      slight  expectation    of    the married   
couples   to     be   brought    together by     
hook or    by crook    even when   there  is   
justifiable  ground    for divorce. Here no such 
question arises. Everything  has  taken  place  
and  then the gentleman of the State in the 
form of this  enactment  intervenes  between 
the marriage and the party and says: "You  
wait for    another year    before remarriage."  I  
mean there should be a    limit to this  
interference with the private life; there should 
be a limit to your poking your nose into the 
affairs of private individuals in that manner 
and on  the  ground  that  the    divorce has   
already   been   obtained   the   Government   
should   not  have  this  condition at all.    
After all, your    average expectation of life is 
about 30    years or so. This first marriage, 
judicial separation and divorce—all have    
taken four to    five years.      So four to   five 
years are gone clean.  Somebody    has said 
that old people should not marry a    woman 
until she has reached a ?ev-tain age.    All that   
has been said   on that side of the House. Well,  
this    is an attempt to bar the legitimate course 
of action one might like to take after he or she 
has    obtained a decree   for divorce. Although 
I do not IJdink that 
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the   hon.   Minister—he    is  talking  to 
somebody ........ 

MR. DEPUTY CHAIRMAN: Address the 
Chair,   Mr.  Gupta. 

SHRI B. GUPTA: I know everything is 
falling on deaf ears. Anyway, 1 think in such 
cases it should be accepted, otherwise it will 
be extremely harsh. And there is no sense in 
this kind of thing. You are only pandering to 
certain wrong sentiments and making 
nonsense of the whole matter. 

PANDIT S. S. N. TANKHA: Mr. Deputy 
Chairman, the only difference between the 
amendment tabled by me and by Mr. Bhupesh 
Gupta is that whereas he has merely put in the 
words 'six months' I have put the words 'six 
months have' because in the Bill the words are 
'one year has'. So if this amendment is 
accepted the word 'have' should be substituted 
for 'has'. 

Now. Sir. I agree with him that there is no 
point in compelling a person who has 
obtained a divorce on any ground whatsoever 
to remain unmarried for another year after the 
decision of the appeal, or the expiry of its 
period of limitation for filing it. It is true that 
in the Special Marriage Act we have made 
provision that a year should elapse before the 
person can remarrv but, I attach no particular 
significance or sanctity to the Special 
Marriage Acl and I think we can make a 
change in it if a change is considered 
necessary or proper. 

Now the question is whether or not six 
months' time is sufficient after the divorce 
proceedings have ended to give a chance to 
the two persons whe have taken divorce to 
remarry or to come together again. If within 
six months' further period also they cannot he 
brought together, then I do not see any 
chances of a reconciliation between them and 
as such there is no reason why they should be 
made fo wait for another year. It is for that 
reason. Sir. that I have tabled this  
amendment. 

DR. SHRIMATI SEETA PARMANAND: 
May I say, Sir, that in the Joint Committee on 
the Special Marriage Bill this matter was 
completely thrashed out and it must have been 
thrashed out by this Select Committee also. 
Maybe the woman is pregnant by the divorced 
husband. That is why one year's period has 
been kept and also we have now already 
provided that the marriage would be void if 
the woman was supposed to be pregnant by 
another man. This clause is absolutely 
necessary as it stands here. 

SHRI H. V. PATASKAR: As a matter of 
fact, this is a simple provision. Even in the 
Divorce Act there is some period prescribed 
between the date of the decree of divorce and 
the person being allowed to re-marry and I 
think it is but proper and natural that it should 
be so. I would not again try to repeat what I 
said with regard to clause 15. My sister Shri-
mati Seeta Parmanand has already explained 
the reasons. 

SHRI B. GUPTA: The provision is 
necessary in the interests of women. Those 
who are championing the cause of women 
will certainly agree that this is necessary. 

MR. DEPUTY CHAIRMAN: Order, order. 
Mr. Gupta you have had your say. 

SHRI B. GUPTA: I want a clarification. 

MR. DEPUTY CHAIRMAN: He has 
replied to you. 

SHRI H. V. PATASKAR: I have tried to 
understand as much as I can what the hon. 
Members have said. I think that the present 
clause as it is provided is quite proper and if at 
all it is subsequently found that it causes any 
hardship, an amendment will be made. 

MR. DEPUTY CHAIRMAN: 1 am putting 
it to the House. 

The question is: 
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163. "That at page 9, lines 1 Io 

4 be deleted." 

The motion was  negatived. 

MR. DEPUTY CHAIRMAN: The question 
is: 

164. "That at page 9, line 2, for 
the words 'one year' the words 'six 
months' be substituted." 

The motion was negatived, 

MR. DEPUTY        CHAIRMAN: 
Amendment No. 165 is barred. 

The question is: 
166. "That at page 9, after line 4, the 

following further proviso be added, 
namely:— 

'Provided further that where divorce 
has been decreed under clause (viii), of 
section 13, no such time-limit shall 
apply'." 

(After a count:   Ayes—5; Noes—17.) 

The motion was  negatived. 

MR. DEPUTY CHAIRMAN: Tht question 
is: 

"That clause 15 stand part of the Bill." 

The motion was  adopted. 

Clause 15 was added to the Bill. 

MR. DEPUTY CHAIRMAN: Clause 16 
SHRI KISHEN CHAND: Sir, I want to 

point out certain discrepancies in clause 16, 
now that you have accepted an amendment 
relating to voidable marriages, by which if a 
woman was et the time of the marriage 
pregnant by some person other than the peti-
tioner, the marriage can be declared void. In 
this clause 16, the first phrase is "Where a 
decree of nullity is granted in respect of any 
marriage under section 11 or section 12", not-
withstanding the degree of nullity, the child or 
children will be considered to be legitimate. 
Now, the marriage has been declared void 
only on the ground that the woman was 
pregnant 

by some other person at the time of the 
marriage; and yet, if you retain the clause in 
its present shape, after accepting the 
amendment with the consent of the Minister-
in-charge, you are really defeating the purpose 
of this clause in toto. Therefore. I submit that 
an exception should be made in the case of 
that void marriage where the ground of nullity 
was that the woman was pregnant by some 
other man at the time of the marriage. 
Therefore, I submit that the hon. Minister 
should accept this amendment. 

MR. DEPUTY CHAIRMAN: What 
amendment are you talking of? There is no 
amendment. 

SHRI KISHEN CHAND: A proviso be  
added  that if the     marriage was 
declared void on    the    ground    of ............... 
Sir, you will have to see the reference; Diwan 
Chaman Lall's amendment is No. 212. Diwan 
Chaman Lall's amendment was: "that the 
respondent was at the time of the marriage 
pregnant by some person other than the 
petitioner." The following proviso should be 
added under this clause that if the marriage 
has been declared void under 12 (1) (d), the 
child, born out of this union will not be 
considered to be legitimate. That is all I want 
to say. 

SHRI S. N. MAZUMDAR: Sir, before the 
House considers the submission made by my 
friend Mr. Kishen Chand, I would like to 
point out that the spirit in which the Select 
Committee incorported this clause was that 
the children should not be made to suffer for 
the sins of their parents. We should not forget 
that. 

SHRI H. V. PATASKAR: I have considered 
the matter which was raised by my hon. 
friend Mr. Kishen Chand, but I would like to 
draw his attention to the fact as to how it is 
worded now. "Where a decree of nullity   is  
granted  in  respect  of  any 

' marriage under section 11 or section 12, any 
child begotten or conceived before the decree 
is made who would 

j have been the legitimate child of the 
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parties........."    In   a  case    in    which  a 
child was born, that would not be a legitimate 
child. 

MR. DEPUTY CHAIRMAN: The question 
is: 

"That clause 16 stand part of the 
Bin." 
The motion was adopted. 

Clause 16 was added to the Bill. 
Clause 17 was added to the Bill. 

MR. DEPUTY CHAIRMAN: Now, we 
come to clause 18. There are amendments. 

SHRI B. GUPTA-:   Sir, 1  move: 

168. "That at page 9, lines 30 to 
33 be deleted." 

SHBI J. S. BISHT:   Sir, I move: 

169. "That at page 9, lines 31-32, the 
words 'with simple imprisonment which 
may extend to fifteen days, or' be deleted." 

170. "That at page 9. line 33, the words 
'or with both' be deleted." 

SHRI KISHEN CHAND: Sir, I move: 

171. "That at page 9, lines 31—33, for 
the words 'with simple imprisonment which 
may extend to fifteen days, or with fine 
which may extend to one thousand rupees, 
or with both' the words 'with fine which 
may extend to five hundred rupees' be 
substituted." 

172. "That at page 9, lines 35—37, for 
the words 'with simple imprisonment which 
may extend to one month, or with fine 
which may extend to one thousand rupees, 
or with both' the words 'with fine which 
may extend to five hundred rupees'  be  
substituted." 

SHRI B. GUPTA:   Sir,  I move: 

173. "That at page 9, lines 38 to 40 
be deleted." 

SHRI KISHEN CHAND: Sir, I move: 

174. "That at page 9, lines 39-40, for the 
words 'one thousand rupees' the words 'five 
hundred rupees' be substituted." 
MR. DEPUTY CHAIRMAN: Clause 18 

and the amendments are open for discussion. 
SHRI B. GUPTA: Here again, Sir, it is a 

penal clause, as is apparent from the very title 
of this clause. My first amendment relates to 
lines 30 to 33, where penalty is provided for 
cases in which marriage has taken place 
between minor parties. The age will be below 
15 in the case of woman and 18 in the case of 
man. Here, the provision is that if such parties 
marry each other, then they would be liable to 
imprisonment or fine or both. Imprisonment is 
for fifteen days and the fine may extend to 
one thousand rupees. We have demanded, in 
the amendment, that the whole sub-clause (a) 
be deleted. The grounds are simple. Now, a 
marriage has taken place. You cannot disturb 
that marriage. Normally, you cannot disturb 
the marriage. After that somebody may start 
proceedings. The Government may start 
proceedings. The husband would go to the jail 
and the wife would also go to the jail. The 
man and the woman will have to spend fifteen 
days there. What are you going to gain by it? 
So, you are going to create a situation where 
the people will not be able to follow. That is 
not the way. 

Then, again, the question of fine ls there. I 
understand that the big people wiH pay the 
fine in such cases. They will be asked to pay a 
lump sum. The court may get some money; it 
may be some advantage to the exchequer. 
They can easily be fined. It would mean no 
hardship to them. In the case of the poor 
people, they will not be able to pay the fine. 
The persons wiH be sent to jail. That is what 
will happen in actual practice. Now, I think 
that is very unjust. If we want to influence the 
people not to indulge in this kind of marriage, 
in minor age, we require to give them 
education. We should go and tell thom,—That 
ia—n- different -opproaoh 
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them. That is a different approach altogether. 
Even if it is simple imprisonment and fine, I 
think it is obnoxious; in such cases, marri'age 
may be held to be sacred. Nothing will be 
effected. The only thing wiH be that for 15 
days this person or both the parties to the 
marriage may have to go to the jail. There 
may. Sir, be some cases where due to 
ignorance people below the minimum age as 
provided under this legislation may marry, 
and they will be liable to punishment. And, as 
you know, the ignorance of law wiH be no 
defence in a court of law. Suppose, we pass 
this law here. In some remote village the 
parties may not be knowing at all that a law of 
this nature has been passed, altering certain 
aspects of the Hindu law. Now they marry, 
and after some time some policeman takes it 
into his head and hauls them up before a court 
of law. And then they go to jail, or pay fine, or 
both. Now, Sir, this is something which, I 
think, should be avoided in such cases. 
Therefore, I say that this amendment should 
be accepted by the Government at least in 
regard to these cases. 

MR. DEPUTY CHAIRMAN: Reduction of 
fine from Rs. 1,000 to Rs. 500? 

SHRI B. GUPTA: No, Sir, this whole 
portion should be deleted. 

Then, Sir, the other amendment seeks to 
delete lines 38 to 40 at page 9, wherein we 
find the words "in the case of a contravention 
of the condition specified in clause (vi) of 
section 5, with fine which may extend to one 
thousand rupees." Now, what does this sub-
clause (vi) of clause 5 say? It deals with the 
consent of a guardian. One has simply to 
show that the consent had not been obtained 
in a particular case. Then the concerned 
parties are fined or they go to jail, or do both. 
Now, you cannot undo the mischief. 
Assuming that the consent of the guardian 
has not been taken and some mischief has 
been done, what do you gain by sending them 
to jail or getting some money out of them? 
The hon. Minister may say that it    would be 
a deterrent. 

Now, this is neither here nor there. People 
would not be knowing all these things for 
some time to come at any rate. And it will be 
left to those people, who know something 
about this measure, which is going to be 
passed here, to take advantage of the situation, 
as they might go to the villages and file 
petitions or lodge complaints against certain 
parties and get them into trouble. Therefore, 
Sir. I say that when you know that ignorance 
is no defence in law, and especially in our 
country when you know that the majority of 
the people suffer from certain disadvantages, 
the provisions such as these should not be 
there. There are other ways of educating 
public opinion. And I think wa can use them 
officially and unofficially, so that our people 
do not take to such marriages in contravention 
of the law, but this penalty clause will not be 
desirable, especially when it means sending 
people of very young age to jail. Now, the old 
people will naturally not be covered by this. 
That is clear from the very nature of this 
legislation. Only very young people, at their 
tender ages, will be affected, and nobody 
would like that we should ask them to pay 
fines or we should send them to jail. After all 
how can they pay a fine? From where will 
they get the money to pay a fine? A boy of 16 
is not likely to have his owr money; a girl of 
15 is not likely to have her own money. 
Where can they pay their fine from unless the 
guardian pays? And if the guardian is hostile 
to them, he will not pay the fine. And the only 
course that would be open to them would be 
that they would be sent to jail in default of the 
payment of their fine. I therefore think that 
this is very undesirable, unjust and iniquitous. 
And, therefore, I would ask the Government at 
least to modify the penal clause with regard to 
these particular sets of cases. 

SHRI KISHEN CHAND: Mr. Deputy 
Chairman, in social laws I am really surprised 
to find that the Government and the Congress 
benches are so fond of having penal clauses 
and sending people to jail. When you want to 
reform   the society,    and when you are 

100 R.S.D. 
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introducing a revolutionary Bill, and 
when you are going to make drastic 
changes like these, and when you 
know that 80 per cent, of the people 
Jive in the rural areas, is it not bet 
ter that these things are introduced 
slowly and gradually? Will it not be 
better to see that the impact is not so 
severe......... 

MR. DEPUTY CHAIRMAN: Mr. Gupta 
has advanced all those arguments. You are 
supporting them. 

SHRI KISHEN CHAND: Sir, I just wanted 
two or three minutes. 

MR. DEPUTY CHAIRMAN: Let us linish 
at least one or two more clauses. 

SHRI KISHEN CHAND; I submit. 
Sir.......  

MR. DEPUTY CHAIR-MAN: It is a 
simple clause. You should not take so much 
time on this. 

SHRI KISHEN CHAND: My sub 
mission, Sir, is that this is a social 
Legislation. After all, in socia' legis 
lation ........ 

a.  DEPUTY    CHAIRMAN:     That is    
what  Mr.   Gupta   urges. 
SHRI KISHEN CHAND: Then, Sir 
the other idea is that people live 
in the rural areas. And therefore they 
wil] not come to know of all these 
laws immediately, the laws that you 
promulgate. Then, Sir, in Ihe mat 
ter of sapinda marriages also, we have 
1 penal clause. I know from prac 
tical knowledge that sometimes the 
child) 1 brother and a sister are 
married among the Hindus, though it is 
neither in the customary law nor in the Hindu 
Law. And supposing there is one such 
instance which has place—a marriage 
between the Idren of a brother and a sister-it 
adds up links, and therefore unknowingly and 
unwittingly it is quite possible that a 
relationship of sapinda may be found, and 
then under the sapinda clause they will get 
one month's simple imprisonment. I submit, 
Sir, that especially in the case of sapinda      
relationship and in    the 

case of the contravention of the provision 
regarding the age of marriage, the penal 
clause should not be applicable. 
Among Hindus, you know, Sir that the pundit 
finds out a suitable-date, and it is possible that 
that date de one day before 15 years of age of 
the girl or one day before 18 years of age of 
the boy. And what will happen is that 
immediately the parties will be hauled up and 
punished with imprisonment for one month. 
So, I submit, Sir, that the hon. Minis-ler 
should at least remove the penal clauses and 
reduce the amount of fine to a very nominal 
amount, say, to the maximum figure of Rs. 
200. Then the courts will impose only a 
nominal fine, if there is any infringement of 
the law. 

Sum J. S. BISHT: Sir, my amendment is a 
very simple one: to say in sub-clause (a) 
delete the words "with simple imprisonment 
which may extend to fifteen days, or". That [s 
.ill We have now reduced the age from 21 to 
18. Since the age has been reduced now. the 
Child Marriage Restraint Act automatically 
comes into force. If there is any breach of this 
rule, the Child Marriage Restraint Act and all 
the penalties provided therein come 
automatically into force. Now, there are 
certain safeguards. You are allowing no 
safeguards, and it is not proper that we should 
allow this sort of imprisonment, because the 
modern tendency is not to send people to jail. 
And therefore, to pro vide this sort of 
imprisonment for these young people of 18 
and 15 years respectively is not proper. We 
have already got the provision about fine, a 1 
ni we have got the Child Marriage Restraint 
Act. Then why keep this provision? 

SHRI H. V. PATASKAR: I think, Sir, this 
is a very simple measure, and the only 
argument that I could understand was that this 
was a social measure and therefore there 
should be no penalty. I cannot realise the 
force of this logic, because even social laws 
have to  be obeyed,    and    there 
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must be some sanction behind them. Social 
laws are not in any way different from other 
laws. Of course, so far as the question of 
penalty is concerned, I might say here that the 
provision is for either imprisonment for a 
certain period or a fine. 
7 P.M. 

(Shri B, Gupta rose to speak.) 
MR. DEPUTY CHAIRMAN: Order, order. 
SHRI B. GUPTA: I am only trying to ask a 

question. 
SHRI H. V. PATASKAR: When I have 

finished, I will answer any question which 
may be put to me. 

SHRI B. GUPTA: Does the hon. Minister 
know that under the English law about which 
he was talking children below seven years are 
not given any punishment? 

SHRI H. V. PATASKAR: I remain calm in 
spite of all this excitement. When social laws 
have to be enforced, it requires some sort of 
sanction behind them, and the sentence will 
depend upon the nature of the offence 
concerned. Hon. Members will see that it is 
only a small period of imprisonment or fine 
or both. The punishment will depend upon 
the na ture of the case. Suppose in the rural 
areas the Magistrate finds that there is a case 
due merely to ignorance. Then he will 
certainly take that case into account and 
impose a penalty of a fine of a few rupees or 
imprisonment till the rising of the court. 

MR. DEPUTY CHAIRMAN: The question 
is: 

1G8. "That at page 9. lines 30 to 38   be  
deleted " 
The motion  was negatived. 
Amendments* Nos. 169 and 170, were, by 

leave of the House, withdrawn. 
MR. DEPUTY CHAIRMAN: The question 

is: 
171. "That at page 9, lines 31—33. for 

the words 'with simple imprisonment     
which      may  extend    to 

fifteen days, or with fine which may 
extend to one thousand rupees, or with 
both' the words 'with fine which may 
extend to five hundred rupees'  be  
substituted." 
The motion was negatived. 
MR. DEPUTY CHAIRMAN: The question 

is: 
172. "That at page 9, lines 35— 

37, for the words 'with simple im 
prisonment which may extend to 
one month, or with fine which may 
extend to one thousand rupees or 
with both' the words 'with fine 
which may extend to five hundred 
rupees'  be substituted." 
The motion was negatived. 
MR. DEPUTY CHAIRMAN: The question 

is: 
173. "That at page 9, lines 38— 

40 be deleted." 
The motion was negatived. 
MR. DEPUTY CHAIRMAN: The auestion 

is: 

174. "That at page 9, lines 39-40, 
for the words 'one thousand rupees' 
the words 'five hundred rupees' be 
substituted." 
The motion was negatived. 
MR. DEPUTY CHAIRMAN: The question   

is: 
"That clause 18 stand part of the Bill." 

The motion was adopted. 
Clause 18 was added to the Bill. 
MR. DEPUTY CHAIRMAN: We will do 

the next clause also. 
SHRI KISHEN CHAND: Sir, I move that 

the House be adjourned. 
SHRI D. P. KARMARKAR: Only one or 

two minor matters. 
MR. DEPUTY CHAIRMAN: AU right. 

The House stands adjourned till  11  A.M. 
tomorrow. 

The House then adjourned at five 
minutes past seven of the clock till 
eleven of the clock on Wednesday, 
th« 15th December 1954. 

 

 

 

 

 

 

*For texts of amendments Nos.   199  and  170, see col.  2041 supra. 


