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SHRI B. GUPTA: Sir,
active consideration............

I know tlie

MRr. CHAIRMAN: 1 am telling you
tliat I have asi“ed tne Home Ministry
to give 3 -..ent about that
question of Kurnool firing. That is number
one. No. 2, the hunger-strike of the policemen
in the country.

SHrRI B. GUPTA: Hunger-strike of
the policemen of West Bengal, and
military being called to suppress...................

MR. CHAIRMAN: I know it. We read the
papers; and we know what things agitate you,
and we immediately, even without your
giving notice, take action on those things.

SHRI H. D. RAJAH (Madras): That is the
best thing that we have heard', Sir.

SHRI B. GUPTA: I would be quite satisfied
with your active consideration, but when it
goes for active consideration to the
Secretariat, especially to Dr. Katju, nothing
takes place, and nothing moves there.

MR. CHAIRMAN: It is all right. Next, Dr.
Katju.

PAPERS LAID ON THE TABLE

PRESIDENT'S ACTS UNDER THE ANDHRA
STATE LEGISLATURE (DELEGATION oOr
PoweRs) AcT, 1954

THE DEPUTY MINISTER rorR HOME
AFFAIRS (SHRI B. N. DATAR): Sir, I beg to
lay on the Table a copy of each of the
following President's Acts, under sub-section
(3) of section 3 of the Andhra State
Legislature (Delegation of Powef) Act,
1954: —

(i) The Indian Bar Councils (Andhra
Amendment) Act, 1954 (No. 7 of 1954).

(ii) Sri Venkateswara University
(Amendment) Act, 1954 (No.
1954).
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(iii) The Madras Tenants and Ryots
Protection (Andhra Amendment) Act,
1954 (No. 9 of 1954).

(iv) The Societies Registration (Andhra
Amendment) Act, 1954 (No. 10 of 1954).

(v) The Madras Motor Vehicles
(Taxation of Passengers and Goods)
Andhra Amendment Act, 1954 (No. 11 of
1954).

(vi) The Andhra Preservation of Private
Forests Act, 1954 (No. 12 ol 1954).

(vii) The Andhra Christian Marriage
Validation Act, 1954 (No. 13 of 1954).

(viii) The Andhra Inam Tenants
Protection Act, 1954 (No. 14 of 1954).

(ix) The Madras District Boards
(Amendment)  Andhra Second
Amendment Act, 1954 (No. 15 of 1954).
[Placed in the Library. For (i) to (ix) see

No. S-486/54.]

THE HINDU MARRIAGE AND
DIVORCE BILL, 1952—continued

MR. CHAIRMAN: We now take up clause
19. There is one amendment by Dr. Shrimati
Seeta Parmanand.

DRr. SHRIMATI SEETA PARMANAND
(Madhya Pradesh): I don't wish to move that
amendment.

MR. CHAIRMAN: Very good.
Clause 19 was added to the Bill.

MR. CHAIRMAN: Now we come to clause
20. There is one amendment of Mr. Rajagopal
Naidu.

SHRI RAJAGOPAL NAIDU (Madras): Sir,
I beg to move:

220. "That at page 10, line 6-7 the words
'and may, at the hearing, be referred to as
evidence' be deleted."
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MR. CHAIRMAN: The clause and the
amendment are before the House. Any
remarks?

Hindu Marriage and

SHKI RAJAGOPAL NAIDU: Yes, Sir. The
object of my moving this amendment to
clause 20 is thsrt I want to delete the words
"and may, at the hearing, be referred to as
evidence." in sub-clause (2) of clause 20.

[MR. DEPUTY CHAIRMAN in the Chair]

Sub-clause (2) of clause 20, as it stands,
reads as follows:

"The statements contained in every
petition under this Act shall be verified by
the petitioner or some other competent
person in the manner required by law for
the verification of plaints, and may, at the
hearing, be referred to as evidence."

I want these last few words, namely, "and
may, at the hearing, be referred to as
evidence," to be deleted. We know that
pleadings in a court of law cannot be relied
upon as evidence, unless it is proved by the
petitioner or by the respondent who alleges
certain facts either in the petition or in the
counter by getting into the box. But now, as
the clause stands, the petitioner may file a
petition alleging certain facts, and because a
provision has been made in the Bill that the
petition may be referred to as evidence, it
might happen that the petitioner may not go
into the box to prove the contents of the
petition. If the same kind of provision is made
in the case of counters also. I have no
grievance at all. But if only the petition filed
by the petitioner can be referred to as
evidence in the case, what about the counter
filed by the respondent? Are they also to be
referred to as evidence in the case, or is it
necessary that the respondent will have to get
into the box and prove his case? We know
that the general rule is that pleadings, unless
the parties making the pleadings go into the
box and then prove, are not usually admissible
in evidence. And we have a provision in the
Code of Civil Procedure—Order 8, Rule 5—
that if any fact is alleged by the petitioner in
the
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petition, and if it is not controverted by the
respondent, then it is admissible in evidence.
Suppose it is controverted, then the petitioner
will have to get into the box and prove his
case. What will happen now, as the clause
stands? The petitioner will allege certain facts
in the petition, but will not go into the box,
because there is a provision in the clause that
it may be referred to as evidence. The
petitioner will say. "Here is my petition, ari it
may be treated as evidence." The respondent
or the counter petiU.T will not be given an
opptfr tunity to cross-examine the pe titioner.
There is that difficulty in this case. And the
hon. Minister, who has the experience of the
law courts, and who himself was a prac-
titioner, will certainly know the difficulties
that will arise in this case. If an opportunity is
to be given to the petitioner to treat the
petition as evidence in the case, an equal
opportunity should be given to the counter
petitioner to treat the counter as evidence in
the case. If that is done, I have no objection.
And further,, there is a similar provision made
in the Indian Divorce Act, which is of the year
1869 or 1870. Probably, the same provision
has been copied from the Indian Divorce Act.
But let the hon. Minister remember that the
Indian Divorce Act has come into being long
before the Code of Civil Procedure has come
into being. And probably, the framers of this
Bill have simply copied it from the Indian
Divorce Act. And 1 do not think that this
provision need be there after the passing of
the Code of Civil Procedure, which is of the
year 1905.

THE MINISTER FoR COMMERCE (SHRI
D. P. KARMARKAR) : Is it my hon. friend's
point that affidavit should not be a sufficie&t
evidence, and that viva voce shoulcf be an
evidence? My friend, Diwan Chamal Lall, has
probably heard him better, and he may kindly
clarify it for me.

DiwaN CHAMAN LALL (Punjab): May I
just say one word in regard to this?  The
position seems t0 be that
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[Dhyan Chaman Lall.] my learned friend
wants the petition which is filed in a divorce
proceeding to be considered as evidence under
the law of evidence. But he says that if you are
going to do it as far as the petition is
concerned, you must give the same right to the
rejoinder which is to be given by the
respondent. But may I draw my learned
friend's attention to this that the basis of a iaw
suit in regard to this Bill is the petition, but the
petition by itself has no value as evidence?- It
may be tendered but its value as evidence is
nil. If you are going to open up the Evidence
Act to include even the respondent's rejoinder
and then may be another rejoinder from the
petitioner, where are you going to end? It is
merely for the purpose of satisfying the
provisions of the law that the original petition,
verified according to the law, will be
considered as part and parcel of the evidence
on record in that particular case. I think
personally that, since it, by itself, has no value
as evidence, we might leave it as it is. That is
my first reaction.

SHRI RAJAGOPAL NAIDU: If it is
verified petition, proof is required, but if it is
affidavit and petition, direct proof is not
generally insisted upon. That is the difference.

SHRI D. P. KARMARKAR: I think the
matter is quite clear. Every petition will
contain certain facts. It alleges certain facts,
but they have to be proved. The petition by
itself has no value as evidence, but it is the
basis. The facts given might be right or
wrong. They have got to be proved by other
evidence.

SHRI RAJAGOPAL NAIDU: Why this
provision at all in the Bill?

MR. DEPUTY CHAIRMAN: The question
is:

220. "That at page 10, lines 6-7, the
words 'and may, at the hearing, be referred
to as evidence' be deleted."

The motion was negatived.
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MR. DEPUTY CHAIRMAN: The question
is:

"That clause 20 stand part of the Bill."
The motion was adopted.
Clause 20 was added to the Bill.
Clause 21 was added to the Bill.

M)R. DEPUTY CHAIRMAN: Motion
moved:

"That clause 22 stand part of the Bill."

DRr. SHRIMATI SEETA PARMANAND:
Sir, I move:

177. "That at page 10, lines 16-17, the
words 'except with the previous permission
of the court' be deleted."

Mp. DEPUTY CHAIRMAN: The clause
and the amendment are now open for
discussion.

DRr. SHRIMATI SEETA PARMANAND :
The reason for my asking that the proceedings
should be in camera and for the words "except
with the previous permission of the court" be
deleted is that it should not be possible to
allow the proceedings to go to the press so as
to develop a taste for reading such scurrilous
proceedings and also to avoid undue public
interest in matters which are entirely personal.
This matter was discussed fully when the
Special Marriage Bill was before the House
and it was then decided to change the wording
to what is now here.  So, I say that the clause
should
read "......... it shall not be lawful for any
person to print or publish any matter in
relation to any such proceeding." It should
stop here. The other words "except with the
previous permission of the court" should be
omitted. The amendment is, I think, self
explanatory, and I will not take up any more
time of the House.

SHRI B. GUPTA (West Bengal): Sir, we
support the amendment for the deletion of
the words "except with
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the previous permission of the court." It is
clear from the language that even the Bill
does not contemplate that such proceedings
should frequently go to the press. If it is so,
why do you keep these words "except with
the previous permission of the court" here? |
think the whole thing may be deleted. The
press should be kept out altogether. It should
be decided between the parties and the court,
and no third parties should be brought in
except those who are necessary to the
proceedings themselves.

SHRI D. P. KARMARKAR: I was surprised
to see that the hon. Member did not give any
arguments in support of her case. Normally,
court proceedings should be open to
everybody, to the public, but we say here that
in the case of such proceedings if either party
so desires, then they shall be in camera and it
shall not be lawful for any person to print or
publish any matter in relation to such
proceeding except with the previous
permission of the court. We give the court the
discretion, and I am certain that the court will
do only what is proper.

MR. DEPUTY CHAIRMAN; She does not
want any discretion left to the court.

SHRI D. P. KARMARKAR: She has not
said anything in support of that contention.

SHRI B. K. MUKERIJEE (Uttar Pradesh): I
want to seek clarification on this. Does the
word "publish" here refer to law journals
also? If you are going to prevent the printing
and publishing of anything in connection with
these cases, may I know whether law journals
also will be prohibited from publishing the
judgments?

MR. DEPUTY CHAIRMAN: That is what
it comes to if the amendment is accepted.

The question is:

177. "That at page 10, lines 16-17, the
words 'except with the previous permission
of the court' be deleted."
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The motion was negatived.

MR. DEPUTY CHAIRMAN: The question
is:

"That clause 22 stand part of the Bill."

The motion was adopted.

Clause 22 was added to the Bill.

MR,. DEPUTY CHAIRMAN: Motion
moved:

"That clause 23 stand part of the Bill."

PanpiT S. S. N. TANKHA (Uttar
Pradesh): Sir, I move:

178. "That at page 10, in line 28, the
words 'or condoned' be deleted."

179. "That at page 10, lines 28 to 30,
the words 'or where the ground of the
petition is cruelty the petitioner has not in
any manner condoned the cruelty' be
deleted."

181. "That at page 10> lines 33 and 34
be deleted."

SHRI B. GUPTA: Sir, I move:

180. "That at page 10,
after the word 'improper'
'and wilful' be inserted."

line 33,
the words

MR. DEPUTY CHAIRMAN: The clause
and the amendments are now open for
discussion.

PANDIT S. S. N. TANKHA: Mr. Deputy
Chairman, my amendment No. 178 wants that
in sub-clause (1; (b) of clause 23, the words
"or condoned" should be omitted after the
words "where the ground of the petition is
adultery, the petitioner has not in any manner
been accessory to or connived at". The rest of
the sub-clause will remain as it stands. My
amendment No. 179 wants the deletion in the
same sub-clause of the words "or where the
ground of the petition is cruelty the petitioner
has not in amy manner condoned the cruelty".
In sub-clause
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[Pandit S. S. N. Tankha.] (1) (d) the
words are "there has not been any
unnecessary or improper delay in instituting
the proceeding." I want this sub-clause to
be deleted as a whole. ~The reason why I
want these changes is that according
to the matrimonial law and the rulings given
by the various courts both in England as well
asIn India on the Indian Divorce Act, it
has been held that, if cruelty is the ground
upon  which divorce is claimed and the
aggrieved party does not go to court soon
after, then it will be considered by the court
that there has been a condonation cf the
cruelty.  In the same way, if adultery is
committed by the husband or the wife and
no proceedings are taken by either party in
court without delay, then it will be
considered that  that act of adultery has
been condoned. It is true that there
is another principle of law which is
sometimes applied in such cases and
according to which these acts of adultery or
cruelty can be later on relied upon again but
the question before the court will be whether

ornot they are revived. Therefore, to
avoid this  difficulty, 1 have tabled that
these words regarding condonation be

deleted. The conditions in India and in other
countries where the divorce laws prevail
are very different. Our Hindu society in
which this law was not prevalent up to this
stage, has always discouraged the idea of
divorce or the leaving of the husband's home
by the wife. It is in fact considered a very
unsocial and immoral act on the part of the
wife to leave the  husband's  home
whatever his faults may be. Therefore, in
the present state of the society, -every
endeavour will be made by the members of
the family of the parties in which such acts of
cruelty or adultery occur either on the part of
the husband or the wife, that the matter
should not go to the court and', therefore, the
parents of the parties as well as the friends
and relations will all try to compel them not
to go to court, unless, of course, they
are ultimately forced to go to it after some
time. Therefore, when these matters go
to the court ultimately, question will arise
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before the court whether or not those previous
acts of cruelty or adultery should be
considered as condoned. Under the English
law as well as under the Indian Divorce Act
there is a special provision regarding condona-
tion of adultery and a test has been prescribed
for its determination, namely whether or not
the wife or husband has resumed marital
relations, and if it is found that they have re-
sumed conjugal relations then only will it be
considered that the previous acts of adultery
have been condoned but if they have not, then
it will not be considered that condonation has
taken place. But, here in our law which we are
now enacting, we have not made any
provision of that type which I think, was very
necessary to come to the conclusion whether
or not condonation had taken place. Therefore,
if the law, as enacted herein, remains, then
every time this matter will have to be
considered by the court and the court may or
may not come to that conclusion in each
individual case whether or not condonation
has taken place and since there are no
particular tests laid down by which the court
may be guided in this matter, it will always be
at their whim to come to the finding whether a
particular act has been condoned or not by
either party. To avoid all these difficulties and
since it is our desire that the women of India
should have the maximum benefit of this law,
it is not only desirable but absolutely neces-
sary that these words should be deleted in the
clause.

Now as regards sub-clause (d)— the
deletion of the entire clause—the same
argument applies viz., that every effort will be
made by interested parties and relations to
prevent the parties from going to court at the
earlier stages of estrangement between the
couples and supposing at the first instance
when any lapse takes place, either of cruelty
or adultery, a wife does not go to court and
when it occurs for the second time then also
she does not go to the court but when it
occurs for the third time and when she goes to
the court, the court may
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saj, You have already condoned those acts
and have delayed in taking proceedings so we
don't allow to come up now and take
advantage of those previous acts of cruelty or
adultery." This will be very unfair in families
which are accustomed to an entirely different
way of living than the other European
countries. Therefore, I would suggest that this
clause also be deleted.

SHRI S. N. MAZUMDAR (West Bengal):
Mr. Deputy Chairman, Mr. Tankha has argued
mostly about the legal side. I shall do so from
the human side. As we know, the condition of
women today in India is that they are
dependent on their husbands economically and
not only economically, we also know the
psychological make-up of our women. Now
this word "condonation" if this is kept here, it
wiH mean a great hardship because we know
that there are various forms of cruelty. There
may be several types of cases. Where a wife is
economically completely dependent on the
husband, she has to put up with certain things.
Therefore, she cannot take recourse to this. It
was explained while this was being discussed
in the Select Committee that say, the husband
gives the wife 3 slaps and for 6 months the
wife puts up with that, and after that period
there is any fresh act of cruelty and the
husband gives her another slap and then the
wife goes to the court, it will be taken as a
fresh act of cruelty. That is true. With this
fresh act of cruelty it will be treated as cruelty.
The whole background may also be
considered but my point is—and I want you
and the hon. Minister to take this into
consideration—that for 3 months the husband
gives the wife slaps or treats her with various
forms of cruelty including mental cruelty. The
wife has no other means and cannot go to the
court but after a certain period she also feels
that she cannot put up with it or due to some
circumstance she feels herself in a position to
go to the court to seek relief but then she is
liable to th, charge that she has condoned
these acts of cruelty and
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so she cannot get relief unless and until a
fresh act of cruelty is committed.

Secondly, let us take also another case. We
know Indian wives. Apart from the question
of economic dependence, they try to put up
with their husbands to the utmost limit of
their patience. Psychologically also we take
up the case. She is so dependent on the
husband that she has no personality of her
own and to the utmost limits of her patience
she tries to bear with the whole thing. That
will also come, so far as I understand, under
the term "condonation" amd so, when after
putting up a desperate effort to bear the whole
condition, she comes to a stage when her
whole mental equilibrium is completely des-
troyed, she cannot put up with it any longer
and she goes to the court to seek relief—then
what will be her position? It is liable to be
interpreted that as she has condoned this act
of cruelty, so she cannot get relief. You know
in this connection the whole question of
cruelty also will have to be considered
because while we consider cruelty as a
ground for judicial separation or divorce, the
tendency which we have seen on the floor of
the House of various speakers is to emphasise
only on the physical side of cruelty. The hon.
Minister the other day was giving an example
that suppose the husband brandishes an axe,
that will be a reasonable apprehension for her
life but apart from the physical side of
cruelty, there is the mental side of cruelty.
Say, a husband does not slap his wife, does
not physically ill-treat her, does not even
insult her in so many words but treats her
with so much contempt that the personality of
the woman is insulted and day by day she is
to put up with it. We know that as regards
slaps, so far as I remember and if I am wrong
Dr. Kane can correct me, that Kautilya
allowed a wife to sue in the court if the
husband gave her more than 3 slaps even at
that time. At that time she was enjoined only
to put up with 3 slaps and not more. After the
fourth slap, she was allowed to sue in
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[Shri S. N. Mazumdar.] the court. That
wars so many years ago. Now, we know when
we are proceeding with this Bill on the ad-
mission that woman is also equal to man, that
she has equal rights, but then when this
question comes to say, the treatment of the
husband is such that wife's personality or
dignity as a human being is insulted day by
day— and there may be various forms—the
treatment of the husband may be such that
without saying any harsh words, without
actually committing a gross act of insult or
cruelty he treats a woman in such a manner
that her whole mental equilibrium is on the
verge of being destroyed, what do we do? She
will try naturally to put up with the whole
thing, to the utmost limit of her patience. But
when that limit is exceeded, when it reaches
the breaking point, then she goes to the court.
There she will be told, "You have condoned
the whole thing. There has been no fresh act
of cruelty. So you will have to wait for a long
time" and it may be that the man does many
more acts of cruelty. You know, Sir. how
such cases occur, and how there are suicides
committed, when the whole mental
equilibrium of the woman is destroyed. Her
mental health is completely destroyed and the
result affects not only the parties to the
marriage but also the children and the whole
family. That is why I urge upon the hon.
Minister to accept our amendment

Dr. W. S. BARLINGAY (Madhya
Pradesh): 1 have to speak only one or two
sentences and I will not take much time. I
want to support the amendment proposed’ by
Mr. Tankha and apart from the reasons which
he has given and which Mr. Mazumdar has
given in this connection, the one reason that I
should like to give is that the law should be as
simple as possible and the law ought not to
give rise to complications. It ought to be
capable of being clearly understood by all the
parties concerned and litigation ought not to
be protracted, if we can help it. Now, the
amendment says that words
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"or where the ground for the petition is cruelty
the petitioner has not in any manner condoned
the cruelty" be deleted. If these words are
deleted, it is not going to affect in any way the
right of divorce either of the man or of the
woman concerned. On the other hand, if they
are not deleted, what will happen is that a lot
of wrangling in the court will go on. This sort
of wrangling has to be stopped and I think that
is a good ground why these particular words
ought to be deleted from clause 23.

Dry/AN CHAMAN LALL: I do not have to
say much about this matter, because I should
have thought that the matter is simple enough.
My learned friend Pandit Tankha moved I an
amendment wanting the deletion of the
provision regarding condonation. I do not
think at that time he was really applying his
mind to the matter properly. It may be that I
have mis- understood him or perhaps he
has I misunderstood the position. Now, what
does condonation mean? It is an extraordinary
thing, how these extraordinary English words
which have a Latin base have a Sanskrit
foundation, because Latin is 95 per cent.
Sanskrit. Condonation comes from "con"
meaning "with" or "intent" and "donare"
which is the same as our [ "dan karan"
that is to say giving—the ! same as the
Sanskrit word ‘dan." That means giving
away, intentionally; that is to say, agreeing
with the state-of affairs voluntarily; to put up
with a certain state of affairs, when a parti- |
cular cause has risen to do something; I to
give away with intent. When a. j
husband and wife after a particular act of, say
adultery, find that a parti- I cular cause has
arisen for divorce, but . they themselves agree
to stay together, then I consider that the
matter is at j an end, as far as the court is
concern- ! ed, and the court should not
interfere with that particular case. But if after
some time, another cause arises, as Mr.
Tankha knows, that cause is not bar- 1 red.
What is barred is the previous cause which
had arisen and which had been condoned and
givenup sa
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fai as the parties are concerned. And the court
should not interfere with that position. At the
same time the parties should not have the
right to go back again to the previous act
which they themselves have voluntarily given
np and giving it as a cause for interference
some ten or five or three yearrs later. At a
certain stage there was a cause and they gave
it up and they should not revive it now. That
is ss regards condonation.

Hindu Marriage and

As regards the question of law, as my hon.
friend knows, there is a section, I think it is
section 7 of tbe Indian Divorce Act, which
makes <he principles of the English law
applicable. Section 7 reads thus:

"Subject to the provisions contained in
this Act, the High Courts and District
Courts shall, in all suits and proceedings
hereunder, act and give relief on principles
and rules which in the opinion of the said
Court, are as nearly as may be conformable
to the principles and rules on which the
Court for Divorce and Matrimonial Causes
in England for the time being acts and
gives relief:"

Therefore, it is quite clear that in interpreting
the word "condonation" or this particular
clause, the courts in India will be guided by
the principles laid down in tne various rulings
both in England and in the Indian courts.

There is one other point that has been
raised with regard to "cruelty". But, before |
come to that. I would like to complete this
argument by adding this with reference to my
learned friend's argument that section 14 of
the Indian Divorce Act says:

"No adultery shall be deemed to have
been condoned within the meaning of this
Act unless where conjugal cohabitation has
been resumed or continued."

So that point is quite clear now. One cannot
allow the parties to take ad vantage of a state
of affairs which they themselves have
voluntarily and willingly abandoned and
go back a
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number of years to a state of affairs which no
longer is valid.

PANDIT S. S. N. TANKHA: That is exactly
what I was submitting. This clause does not
exist in the proposed provision of this Bill. In
other matrimonial laws they have it there and
according to which no condonation will be
presumed to have taken place unless
cohabitation has been resumed or continued
by the parties. We tire not imposing such a
condition in our Bill and that is a very great
shortcoming.

DiwaAN CHAMAN LALL: My learned
friend must remember that the word ing here
in clause 23 is:

" the petitioner has not in any
manner condoned the cruelty".

and where the ground is adultery, that the
adultery has not been condoned. And my
learned friend very well knows that there is a
legal significance to the word "condoned".
Moreover as is explained in section 7 of the
Indian Divorce Act, the provision is guided by
the provisions applicable to the Matrimonial
Causes Act. So whatever is valid there will be
followed here with regard to the explanation
of the word or what "condonation" means As
I have already explained under section 14 of
the Indian Divorce Act. the term
"condonation" has been explained and I do
not think any judge sitting to decide this
matter would take *uy other line than the line
that has si-ready been laid down with regard
to "condonation".

With regard to cruelty, again I dp not
understand my learned friend. Cruelty is .a
matter which gives rise to judicial separation
and not to divorce, as far as we are concerned
When cruelty is feared and judicial separation
is granted, one'of the effects is that the two
parties live separately. That is exactly what
happens. If they then come to live together,
live a married life again that would be
condonation. Surely, it is too much to ask this
House to say that when the two
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[Diwan Chaman Lall.] parties have given
up the cause which gave rise to judicial
separation and have come together again, we
should ignore that for the purpose of divorce.
The ground' that was given was cruelty o:n
which judicial separation was granted; two
years after that the cause arises for a
dissolution of marriage. In the meanwhile if
the two parties have come together that means
the con donation of the cruelty and for all pur-
poses they come together. Surely you do not
want to revive a matter which has already
been given up voluntarily by these two
parties. Therefore, I suggest that my learned
friend may withdraw his amendments and
leave the provision as it is,

SHRIB. GUPTA: I want to speafc. Sir.

Mir. DEPUTY CHAIRMAN: I think it bas
been sufficiently discussed.

SHrRI B. GUPTA: He has made certain
points and I want to say something about it. I
do not know if you are in such 3 hurry. In that
case, we can all go home.

MRr. DEPUTY CHAIRMAN: 1 think
sufficient has been said' about the matter. [
have called the Minister.

SHRI B. GUPTA; That does nol matter. I
have to reply to certain points made by
Diwan Chaman Lall.

Mr. DEPUTY
Mazumdar has spoken.

CHAIRMAN:  Mr.

SHRI B. GUPTA: He did not touch
these points and, moreover, after the
Minister has spoken, we cannot do any

thing. If I get up and interrupt the
Minister you will say that it is not
right. 1 have given amendments and

in future, we shall draft amendments

In such a way ............

MR. DEPUTY CHAIRMAN: Three or four
Members have given amendments but let one
of them speak.

SHRI S. N. MAZUMDAR: We are not
Insisting that all of us should speak.
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SHRI B. GUPTA: We are not insist ing like
that and I have also not spoken.

MRr. DEPUTY CHAIRMAN: Let us not
waste any more time.

SHRI B. GUPTA: If you think that that is
the way to conduct, it is al! right.

Mr. DEPUTY CHAIRMAN: 1 thiak
sufficient has been said about this jn the
debate.

SHRI B. GUPTA: I thought the Chan-would
help us in the debate.

I have heard Diwan Chaman Lal! and that is
why I get up to speak. I have no quarrel with
him when he explains the word "condonation"
in that particular way. I think he is quite right
when he says that there is the element of
intent, that is to say, something which is done
intentionally. He need not go into the Latin
phraseology or the etymological meaning; we
quite understand the meaning. Normally,
"condonation" does not mean something
which  is  absolutely-unintentional  or
something which the parties did not know of;
but the fact remains that in cases that are
likely tc be covered by this clause when the
court may take certain things as "condonation"
when, in fact, it is not so. It is quite
understandable if the interpretation is given as
has been given by Diwan Chaman Lall. Take
an English County or a village. Normally, we
cannot overlook the social conditions there; if
there is cruelty, normally they separate from
each other. That is possible for them to do so,
especially for the women, because they are
also engaged in certain industry or in some
employment and are in a position to earn their
living. Therefore, they have got a certain
measure of confidence which is denied to
women in our country. Imagine a similar case
in a village. A husband is living in adultery;
this has been made a ground for divorce. It
may not at all be-possible for the wife even to
ventilate her grievance; she may not go out of
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tne confines oi the house and whatever legal
remedies are there will not at all be available
to her although it may be perfectly valid to
say that they are open to her; it may be that
she will not even dare to speak to the
neighbour about it because she will fear that
in case the husband comes to know of it, her
life will be rendered more miserable than it is.
Such is the case in our country. It may be that
she has to keep silent in such cases, looking
for an opportunity when she can exercise that
right, go to the court for remedy or redress. If
she goes to the court, shall we say, taking the
help of some relative which she may procure
after a good deal of effort, the husband may
go to the court and say that after the alleged
acts of adultery, the wife had been living with
him and that the very fact that the wife had
been living with him in the same house, under
the same roof should leave the court to
presume that there had been a condonation on
her part. That is how the case would be
argued in a court of law. In circumstances
where men and women are free, where they
have all got equal opportunities in life, when
they can separate at will, such a thing could
be understandable but not in the context of
our society where things stand on an entirely
different footing. Therefore. I say: to interpret
it in the literal way or io follow the English
meaning and the English jurisprudence in this
matter would not be right if we keep in mind
the society in which we are living in.

Then comes the question of cruelty. Let us
see what will happen in England. If a husband
beats the wife she walks out of the flat, takes a
taxi or the tube and goes to some friends or she
may still settle with the husband. Some peoplé
may even do that but she can easily get out of
the house; she will not be confronted with a
situation where she has to face star- I vation oy
the absence of any shelter or care. Normally,
they have got , their own jobs and they earn|
their livelihood and live on their own earnings;
but that will not be the case when similar things|
take place in our j
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Indian society. If, for instance, a husband in a
village beats his wife and if the wife wants to
go away, what can she do? She cannot do
anything because lots of handicap will be in
her way and she would not be able to get out
of the house at all. It may be that she would be
staying there for three or four or five days or
even five weeks and then secretly, somehow
or other, would' send a letter across to some
of her relatives—brothers or like that— and
then manage to get out of the house. Probably,
taking advantage of that, she would go to the
court for redress. In that case, the husband
would come and tell the court that she had
condoned that act of cruelty— even if it is a
continuing cruelty, that is to say, the last act
was preceded by similar acts of cruelty—and
the court, from the fact that she had been
living with him for seven or eight weeks after
the last alleged act of cruelty would presume
that she has condoned this thing. Now, the
court will be helpless. The court will be asked
by the lawyers of the husband to go by the
judicial interpretations, the Case law and the
English laws. Lawyers like Diwan Chaman
Lall, partly by legal powers, partly by charm
and partly by the way of putting the case will
melt the heart of any reasonable judge and the
decree will go against the unfortunate wife.
That is what will happen.

DiwaN CHAMAN LALL: I wish you
would smile like that always.

SHRI B. GUPTA: Therefore, I say, English
education is very good. Oxonian education is
better but I do not think thai we should
always go by that. I have got a London
Degree and he has got an Oxford Degree. 1
think between us we can be able to keep that
in the cold storage.

DiwaN CHAMAN LALL: Between us, we
are both uneducated.

SHRI B. GUPTA: Let us not go by

this; let us go by the commonsense
and relate  that commonsense
to the actual conditions. After all,

jurisprudence is something which is not
static; itis something which is



2119

[Shri B. Gupta.] dynamic. It has to be
progressive and it has to be interpreted
according to the changes in reality in the
social life, even in private life if We have to
deal with such private life. Therefore, I say
that it would be too rigid an interpretation to
put if you keep this clause like this. In most
cases, in 99 out of 100 cases, the whole thing
would operate against the wife. If you had
created a situation in which men and women
are equal, in which a woman can get out of
the house the moment she likes without any
fear of starvation, lack of shelter etc., I could
have understood this clause being retained
here as it is; but you start with the initial
disadvantage for women. In such a case to
introduce such clauses as this would be really
taking away the rights that you have given to
women and in actual practice, the courts will
have no other alternative but to submit to the
rigid interpretation of law especially when
such interpretations are made by eminent law-
yers of Diwan Chaman Lall's stature.

Hindu Marriage and

Therefore I would ask the hon. Minister to
accept the amendments that we have given
and make it reasonable, sensible and
acceptable to all.

DR. SHRIMATI SEETA PARMANAND: Sir,
I would like to say a few words on this
because it is a matter that concerns women
more and as they have not the money to plead
in such cases. So the question of proceedings
in court should really be made as easy as
possible. It should not be neeessary under this
clause to refer, for interpreting the terms in
this Act, to the Indian Divorce Act or to some
other Act. It should be possible, if necessary,
where a woman is not able to engage a lawyer
and such eminent lawyers like our friend
Diwan Chama'* Lall—his fees would be too
high—for women themselves to plead their
cases, and, Sir, divorce has not been found so
difficult in China, as I have already said where
a simple village woman is able to put her case.
So all these legal complications, whether
cruelty has been condoned or not, should not
be kept in the clause. Afterallis a
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woman going to be punished for having made
an attempt, after a decree of separation, to
again come together and reconcile? And if the
man again plays his old game of being cruel
to her, is her reconciliation going to be
pleaded against her? So I feel that nothing
would be lost if this particular sentence which
the hon. the mover wants to drop be deleted.
If anything everything should be easy, divorce
could be made easy, the proceedings in the
court could be easy and so many complica-
tions would be saved. And the purpose of the
law, I may appeal again to the hon. Minister-
in-charge, is to make things easy for the
parties and particularly for a party which has
no money, if at all very little, which will be
the case for some time at least to come. So I
hope in every thing thai affects women, the
attitude that he has been taking, that perhaps
there has been special pleading on the part of
women, will not be taken, and he will kindly
accept this amendment.

SHRI D. P. KARMARKAR: Sir, my task
has been rendered easier by Diwan Chaman
Lall intervening. With very great respect I
must say that I cannot see the rationale behind
it unless it be that a man or a woman should
go to court for a single act of alleged cruelty
although it might have been condoned by
either party. Also I find. Sir, very significantly
tha: amongst the movers of the amendment,
the lady Members, Shrimati Parvathi
Krishnan, who is anxious to uphold tha cause
of women has been discreetly silent on this
point.

SHRIMATI ~ PARVATHI
(Madras): No, no.

KRISHNAN

SHRI D. P. KARMARKAR: Apart from
that. Sir. I do not rest my arguments on her
silence, but I think that it is a touchy matter.
(Interrwptions).

If there are two talking when I am speaking
I cannot hear one or the other. Coming to the
merits of the amendment the idea is clinched
like this. Do our friends who are proposing
this amendment want that after marriage the
parties should be really
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unhappy? My friend over here is worried
about slaps, slaps not prolonged slaps. That is
another matte:. Suppose there has been
cruelty and it has been condoned by the
parties. It may be tolerable in the first
instance. That for one instance of cruelty
ther? should be divorce is not our intention.
In so far as it is humanly possible and
consistent with self-respect, the husband's and
the wife's relations must continue. It should
not be that they should immediately look into
the law, the strict interpretation of the law and
run to the lawyer. That should not be our
attitude. That is the reason why it has been
put that whether in the first instance the
cruelty has been condoned by the other party.
Let us not try to reopen the chapter on the
same kind of action.  (Interruption).

My friend appears to misunderstand.
If there is a fresh ground of action...................

(Interruption). The thing is that she
interrupts  before she understands. Sir,
if there is ..........

DRr. SHRIMATI SEETA PARMANAND: 1
understand that the hon. Minister said: "I
misunderstand" and I said: "Not at all".

SHRI D. P. KARMARKAR: Now about this
cruelty, if there is a fresh act of cruelty that
will automatically also render compulsory the
court to take the earlier act of cruelty also into
consideration. It is not as if it is wiped out or
time-barred. So far the court to decide on
divorce a fresh act of cruelty is necessary.

Now about this condonation of adultery
also, then about the addition cf the words
"and wilful" after "improper", I think the
present wording is quite good enough. We
say: "there has not been any unnecessary or
improper delay in instituting the proceeding".
It is good enough. I do not think anything is
added by my friend by the amendment that is
sought to be added. 1 oppose the
amendments.

Now, Sir, I think it necessary with the
permission of the House to propose certain
consequential amendments in
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view of the fact that we have made some
change in an earlier clause in respect of the
provision for adultery certain consequential
changes are necessary in clause 23(1) (b) and
I move them, Sir, as follows: —

"(b) where the ground of the petition is
the ground specified in clause (e) of sub-
section (1) of section 10 or in clause (i) of
sub-section (1) of section 13, the petitioner
has not in any manner been accessory to, or
connived at, or condoned the act or acts
complained of or where the ground of the
petition is cruelty, the petitioner has not in
any manner condoned the cruelty, and"

This is absolutely consequential. This does
not alter the law at all.

SHRI S. C. KARAYALAR (Travan-core-
Cochin): I want some clarification regarding
the language of this clause 23 (I)(b) dealing
with adultery and condonation of adultery.
You can condone only a specific act of
adultery; living in adultery cannot be
condoned. It is a contradiction in terms.

MR. DEPUTY CHAIRMAN: That is why
this amendment.

SHRI S. C. KARAYALAR: Even then the
word "condonation" cannot be applied to
"living in adultery". Condonation can apply
only to a specific act or acts. Condonation
cannot apply to a state of affairs.

SHRI D. P. KARMARKAR; It will be
absolutely beyond any reasonable doubt. Acts
which constitute living in adultery one can
understand also. The wife will say: "You
have been very bad; you have been coming
late for the whole of last year; don't do so
hereafter" that is condonation. Whether it is
one act, two or three, does not make any
difference. Therefore, we have said "act or
acts complained of".

+Amendment No. 178 was, by leavir of the
House, withdrawn.

*For text of amendment vidr co*. 2106
supra.



2123

MR. DEPUTY CHAIRMAN: The question
is:

Hindu Marriage ond

179. "That at page 10, lines 28 to
30, the words 'or where the ground
of the petition is cruelty the petition
er has not in any manner condoned
the cruelty' be deleted."

The motion was negatived.

MR. DEPUTY CHAIRMAN: The question
is:

180. "That at page 10, line 33,
after the word 'improper' the words
‘and wilful' be inserted."

The motion was negatived.

+Amendment No. 181 was, by leave of the
House, withdrawn.

MRr. DEPUTY CHAIRMAN: Now comes
the consequential amendment proposed by
the hon. Minister. The question is:

"That at page 10., for lines 26-30, the
following be substituted, namely:—

'(b) where the ground of the petition is
the ground specified in clause (e) of sub-
section (1) of section 10, or in clause (i)
of subsection (1) of section 13, the peti-
tioner has not in any manner been
accessory to, or connived at, or condoned
the act or acts complained of, or where
the ground of the petition is cruelty, the
petitioner has not in any manner
condoned the cruelty, and'."

The motion was adopted'.

MJR. DEPUTY CHAIRMAN:
question is:

The

"That clause 23, as amended, stand part
of the Bill*

The motion was adapted'.

*For text of amendment vide col. 2106
supra.
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Clause 23, as amended, was added to the
Bill.

1 P.M.

MjH. DEPUTY CHAIRMAN: Now we
come to clause 24. There is one amendment.

SHRI B. GUPTA: Sir, I move:

182. "That at page 11,—

(i) in line 3, the word 'either' and the
words 'or the husband, as the case may
be,' be deleted;

(i) in line 4, the words 'or his' be
deleted; and

(iii) in line 6, the words 'or the
husband' be deleted'."

MR. DEPUTY CHAIRMAN: Clause 24
and the amendment are open for discussion.
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SHRI S. MAHANTY (Orissa): Mr. Vice-
Chairman, it is my painful duty to urge before
this House not to be carried away by the
impassioned eloquence of my hon. friend
Mrs. Savitry Nigam and agree to the
| dropping .............. (ftilermptions). 1do

not like that this issue should be considered
from a partisan point of view. The question

| here is not between man and woman; the

like to interrupt my hon. {friend.
aw o Yot A wooww A g T
arrEt @ wE wE W E aw e we P
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g =l anft oo R o e # T oo
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|

question is not here whether it is chivalrous
on the part of man to claim maintenance from
the wife or not. It is a legal question but
thereby I do not mean to say that the legal
question is eschewed of sociological or
human considerations. Not
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[Shri S. Mahanty.] that. I am urging this
House to consider this issue of maintenance
pendente lite and permanent to the husband if
the wife has the means to pay and if she is
responsible for the disruption of the marriage
not from a sentimental or emotional point of
view but from a practical and common-sense
point of view. Now two very powerful
arguments have been urged against this
provision. The first ground urged is chivalry.
So long man has been considered the devil of
the drama of marriage.

Hindu Marriage and

DR. SHRIMATI SEETA PARMANAND: By
whom?

SHRI S. MAHANTY: By my esteemed
friend Dr. Seeta Parmanand.

DRr. SHRIMATI SEETA PARMANAND: I
have been misunderstood, Sir.

SHRI S. MAHANTY: Then you have not
sufficiently made yourself understood.

SHRIMATI PARVATHI KRISHNAN: All
social reformers have to put up with
misunderstanding.

SHRI S. MAHANTY: So the question of
chivalry is quite irrelevant here. Now, if you
are going to adduce that reason you are going
to make this as repugnant as adultery. Sir, you
know in the Indian Penal Code for adultery,
though it is not a unilateral offence, the man is
punished alone not the woman. Similarly, if
you are going to accept the deletion of this
provision, you will be making a discrimination
between man and woman and you will be
penalising the man if he is found responsible
for the disruption of marriage by making him
alone pay alimony. You will not be touching
the woman. I ask: what justification is there
for that kind of discrimination? There are in
the provision itself two important riders which
I wish my hon. lady friends should take into
consideration. The first condition is if they
are found
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responsible for the disruption of marriage and
that is most important. And the second
condition is if they have the means to pay.
Therefore, into this scheme of things how
does the question of chivalry come in? We are
talking of chivalry. It is an idea which we
have borrowed from Elizabethan England. I
ask you: how many Drakes are there today?
How many Sir Walter Raleighs are there today
to throw their cloaks across the muddy paths
of ladies? If you want that the position pf
Indian women should be equated with that of
the position of women of Elizabethan
England, well, I am in favour of it and I will
vote for it. But it does not look, nice and it is
not proper that when it suits your purpose you
will say chivalry and when it does not suit
your purpose you will say equality of status.
Why are you so keen on equality of status
only with regard to right but not with regard to
liabilities? So this point about chivalry should
not be urged with any seriousness.

It has also been urged that the
women of India are disinherited. They
have no  property. = Wherefrom  are
they going to pay alimony? This is
another kind of superstitious thought.
For example, if my wife divorces
me......

SHRIMATI PARVATHI KRISHNAN: Is it
going to happen?

SHrl S. MAHANTY: I say if my wife is
going to divorce me and if I am to pay
alimony, certainly I am not going to pay her
from out of my patrimony, I have to pay from
my income. Alimony or maintenance is paid
not from the property but from the income.

Now, let us go the census papers of 1951. 1
was looking through the census papers to find
out what is the economical position of women
in India. Now, 1 will give here a few figures,
and I would urge the hon. Minister in charge
of the Bill to just listen to these figures. Now,
out of the total of 356'62 million of Indian
population
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we have got 58-51 million working class male
population and 12-53 million working class
female population. From this you will find
that so far as the economical status of these
women is concerned, one-fifth of them are
quite independent in their livelihood. Out of
these again you will find that in the rural
areas, in the countryside where women are
considered to be disinherited, to be without
any property and all the rest of it, they are 12-
11 females with independent means of

income.

""Suri  B.  GUPTA: Working class
women? How many working class
women ......

SHRI S. MAHANTY: These are census
papers; you must have read them. They are
working women. They earn their income.
Similarly, working class men number 57-62
million. They are all workmen and if they are
all workmen, then the others are workwomen.
That makes no difference. The limited issue
before us is whether the women in India have
got any property or income to pay alimony or
not. Then, if we go to the non-agricultural
classes—and 1 think most of these divorce
cases will arise only in the urban areas among
the non-agricultural classes—we find that out
of the total non-agricultural classes, those
who have got income from non-agricultural
sources are 57-00 million males and 50-54
million females.

DRr. SHRIMATI SEETA PARMANAND:
How many women?

SHRI S. MAHANTY: 50:54 millions.
These are from the census papers. You can
look up from the library.

Dr. SHRIMATI SEETA PARMANAND:
Are these working?

SHRI S. MAHANTY: They are non-
agricultural classes—like my hon. lady
friends. Out of them those who are self-
supporting are 28-66 million males and 4-68
million females. These are the figures. And
how does it lie in the mouth of my friends to
say that
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women in India have no property out of
which they can pay maintenance?

Then, women are also
and they employ men also.
their figure? The male
1-02  million while
are 0-79 million. So, in the face of
this, one cannot argue with any
amount of seriousness that women in
India have no property, have no in
come out of which they can pay main

employers;
What s
employers are
female employers

tenance pendente lite to their hus
bands if the court decides that the
woman, that the wife 1is responsible

for the dissolution of the marriage and
has the means to bear it I am citing
a hypothetical case.............

DR. SHRIMATI SEETA PARMANAND: Sir,
may | ask him a question in respect of these
figures which he. gave just now. What is the
percentage of income of these 4 million
women? What is the percentage of income of
these 28 million men who earn?

SHRI S. MAHANTY: With all respect to
my hon. lady friend I cannot undertake to
educate her.

Dr. SHRIMATI SEETA PARMANAND:
Sir, "lady friend" has a very bad meaning in
the English language. I would again insist that
he should use the expression "lady Member"
and not "lady friend" for any ladies.

SHRI S. MAHANTY: Sir, I am doing some
injustice to the words "lady friend" when 1
address her (Dr. Seeta Parmanand). She
should not feel so touchy about the use of the
words "lady friend". I do not understand it.

THE VICE-CHAIRMAN (SHrRI V. K.
DHAGE) : You may hereafter refer to her as
"honourable Member" of the House.

SHRI H. D. RAJAH (Madras): On a point
of order, Sir. The question of using
"honourable" in this House does not arise at
all, because in your name no "honourable" is
attached. Who is "honourable", I want to
know.
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SHRI S. MAHANTY: Sir; that kind
of insinuation does leave a bitter taste
in my mouth. I wished only to be
more courteous to her. If she does
not like that kind of address, that
"lady friend" has got a different con
notation.......

THE VICE-CHAIRMAN (SHrRT V. K.
DHAGE) : 1 think we had better address the
Members as hon. Members.

SHRI S. MAHANTY: Sir, as [ was saying
before I was unnecessarily interrupted I
cannot undertake to educate the hon.
Member—the hon. Member who asked me a
question  about  percentages—I  cannot
undertake her education here on the floor of
the House within a span of fifteen minutes.
She can go to the library and there she can
find out all the figures that she requires to her
entire satisfaction.

We have made leprosy a ground for
divorce. Now, a woman may have lived with a
man as wife say, for ten years. After ten years
this poor man Is struck with leprosy. She goes
to a divorce court and gets a decree of divorce;
at the fag end of his life he is sent away
without any maintenance, without any one to
whom he can go. What kind of morality is
this? Therefore, what I suggest is let it not be
said that men are going to rob women.
Nothing of the kind. It should be remembered
that in America, alimony is a racket there and
divorce is one of their gold mines. Therefore,
in America women are known as 'gold dig-
gers'. Sir, I am concluding. I do not want to
take more time of the House. What I urge is
that there is every justification why this
provision should be retained. It is in
conformity with the temper of the age; it is in
conformity with the demand of equality of
sexes; it is in conformity with everything that
the resurgent womenfolk of India hold sacred
and its deletion will be a step backward. So, 1
commend this clause to the House.

Dr.  SHRIMATI  SEETA PARMA-
NAND: Sir, I am speaking on amend-
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ment No. 182. According to clause 24 as at
present the husband will also get alimony. The
amendment seeks to delete the word "either"
so that only women will get alimony, not men.
First of all, I would like to point out that when
we enacted the Special Marriage Bill we have
not included this in that Bill, and all of us
know that that Bill is meant more for educated
women, advanced women. It was not thought
possible or necessary then that this alimony
should be or could be paid by women to men.
It seems to me—in Hindu society where
women are  economically  backward,
educationally backward, where the law of
divorce is to apply for the first time, where the
very clause of divorce and its implications are
so novel—that it is like putting the cart before
the horse, if I may use that very useful and
eloquent phrase. In our Hindu society, even to
accept money connected anywhere with a
woman or a daughter, etc., is considered to be
somewhat repugnant. And how much more
should it be so for a man to accept money
from his wife in such cases? But that may not
be a very cogent argument in the new society.
Still, it is some argument which might appeal
to some people who lay such value on the
traditions of our Hindu culture. But as we are
dealing with divorce, I think, I had better leave
that point.

When some argument does not suit the hon.
Minister, he is very fond of saying "What is
happening in the Western countries? We need
not go ahead of those countries". I would like
to tell him, therefore, that alimony, even in an
advanced country like the U.S.A., is to be
given to a man only in four States out of all
the States, and that too has been done very
recently. Even in England, a woman does not
pay the alimony, where so many of them are
earning, and so many of them have estates and
have been educated for the last nearly 80 years
or so. So, I feel, the hon. Minister will admit
this fact. When, I pointed out something about
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the restitution of conjugal rights and
when I wanted that thing to be changed to
only the reconciliation of conjugal
differences, he argued that that was the
phraseology used in Western countries,
and so on and sb forth. I would also, Sir,
put the same argument to him by saying
that alimony is not permissible to a man
in England, and when this legislation is
being introduced for the first time in India
and when it is being made applicable to
the Hindu society, it is not necessary to
introduce this particular clause about
alimony to a man here. In England, if a
woman leads an adulterous life or is
guilty of one or two other things, her
property by law does not pass to her
descendants but goes to the husband. That
is the only sort of clause in which a man
is allowed to benefit from a divorced
woman's property. So, for that reason
also, it is not right that alimony should be
given to men at this stage and women
should be frightened out of their wits by
the passing of this clause. They would
wonder as to how many calamities now
have come upon them. As it is, this law
not being correctly explained to them,
they are unnecessarily worried about the
hardship. As it is, the hon. the Minister in
charge, and the House have not accepted
some of the amendments, particularly the
amendment giving only to women for the
next ten years the right of divorce except
in four cases of hardship, which we think
was a very equitable one. That would
have given women the necessary time to
become conversant with this law.
However, I do not like to go into that
argument at this stage. But as these things
have not been done, at least one thing
should be accepted, and that is that this
alimony which has not been given to men
under the Special Marriage Act, which is
meant, as I have said, for a more
progressive society, should not be given
here to men.
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Then, with regard to the argument put
forward by Mr. Mahanty—I am glad you
are in the Chair—although you cannot
speak, I know what view you hold on
this question, because
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when you were speaking on the Special
Marriage Bill, you yourself had referred
to cinema actresses and so on who
should give alimony. And I had asked
you the percentage of such cinema
actresses out of the total number of our
countrywomen. If for that reason this
provision about alimony to men is
inserted here, it would lead to very great
hardships, and our countrymen will be
anxious for the hand of our cinema
actresses, perhaps for the sake of getting
some alimony.

SHRI H. P. SAKSENA (Uttar Pradesh)
: I may be permitted to ask one question
of my hon. friend, Dr. Seeta Parmanand.
When she refers to the countrywomen
not earning anything, I would ask: What
percentage of the countrywomen does
require this law of divorce and marriage?
I would require that reply from her.

DR. SHRIMATI SEETA PARMANAND:
I am very glad that the question has been
put, Sir. The countrywomen who do not'
require this law have already got this law,
because they are the working class
women, who, by custom, have got the
benefits of the Divorce Act. It is the
middle class women who require this
law, because they have not got this provi-
sion, and they are, as [ have pointed out,
the most ill-treated women very often,
and they will have to suffer the
consequences of their educated husbands
coming in contact with other educated
women colleagues and having second
marriages and their consmiences like
flirtation. So, as was pointed out, while
speaking on this Bill, by Mrs. Lakshmi
Menon when the Bill was referred to the
Select Committee,—and I can say my
lady friend, Mrs. Menon—this law is
meant, really speaking, for the middle
class women, because the rich people can
take care of themselves on account of
their wealth, and the poor people have
already got these facilities available to
them. Therefore, I say that it is not, at this
stage, necessary to give this right to men
to ask for alimony. I may also say that it
might have been seen—I do not know
why men do not
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[Dr. Shrimati Seeta Parmanand.] admit
it—that women have generally shown a
more equitable outlook, except under this
Bill for asking for certain privileges only
for a short period until the social
conditions change. And so, when women
get rights in succession, when women
advance educationally and when they get
jobs when they want, and when the
salaries are more or less equalised, then. |
am confident that women themselves will
come forward and ask for legislation on
an equal basis. It is for this reason that I
feel that the time is not yet mature when
this provision of alimony should be
extended to men.

I have to say one more thing, Sir. The
hon. Minister always gets naturally the
last chance to speak, and at that time,
when he wants to dismiss an argument,
he does so by saying that it is not a solid
argument or by saying that the mover has
not understood it. That is an easy way of
dispensing with an argument. I hope that
if he wants to ask any further questions
before he makes such remarks which are
in a way derogatory, he would give the
mover a chance to make it clear that the
mover has understood that he has
maintained. Thank you.

SHRIMATI PARVATHI KRISHNAN:
Mr. Vice-Chairman, I wish to say a few
words on this amendment, not from a
sentimental or an emotional standpoint,
about which Mr. Mahanty seems to be so
much worried and so much nervous. We
women are very realistic. Of course, we
are sentimental— (Interruption). And as
for emotion, I think, we will leave
emotion to Mr. Mahanty, because,
according to a well-known saying, taste
is the mark of an educated man,
imagination is the sign of a productive
man, and emotional balance the token of
a mature man. And, I claim that our
emotion is a balanced emotion, and
therefore we speak from a very mature
standpoint, and not purely from a
sentimental standpoint that
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seems to frighten Mr. Mahanty out of his
wits so easily.

The reason why we have put this
amendment before the House is that
in our country today the vast majority
of women are economically dependent
on men. In spite of all the jugglery,
in spite of all the antics, mental and
otherwise, that Mr. Mahanty indulged
in, using figures that are only suitable
to his argument, in spite of all that,
the reality that has been accepted on
the floor of this House time and.

SHRI S. MAHANTY: How?

SHRIMATI PARVATHI KRISHNAN:

.. is that the vast majority of the
women in our country are economically
dependent on the men. j It is only when
the right to work on a uniform, pay is in
vogue throughout on the basis of
complete equality between men and
women, it is only whenjaro-perty rights
are guaranteed to women, that the
provision in the Constitution regarding
complete equality between men and
women will become a reality and not just
a clause in the Constitution of our
country. Mr. Mahanty trotted out these
figures. I would just like to ask one
question, and that is,. "Are we legislating
for the few, or are we legislating for the
majority?" Surely in any measure of
social reform like this, we are legislating
only for the majority of the people in the
country, and, therefore, the various
clauses in the measure should reflect the
needs and the conditions and the demands
of that majority. I would, therefore,,
request the hon. Minister to remember
that the principle underlying this Bill is
that it guarantees two rights. On the one
hand, it guarantees the right of
monogamy. Which section in society
today in our country is going to benefit
from this major right which is being
guaranteed by this Bill? Surely the House
must be unanimous in the feeling that the
section which is going to benefit from this
right are the women of our country. Once
again | would like to say that it is the
women who are economically dependent
on men;
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and, therefore, if this measure is to be a
reality; if the underlying principle, if the
guiding principle of this Bill is to be followed,
then, it is only logical that, when women
today do not have property rights in the
country, when women are economically and
socially backward, this particular clause
should also reflect this principle of guarantee-
ing rights to women. It is from this angle that
we ask for this clause to be amended. It is
only from this realistic angle, guided by this
main principle which is underlying this
measure, that we have put forward this
amendment so that, when we give relief to
women who have so far been suffering from
social and economic disabilities, that relief
should be a complete one and not a very half-
hearted one. If we look to the Bombay and
Madras Acts, there we see that alimony is
granted to women only, and I am sure that the
hon. Minister, being so well-informed, being
so widely read and coming from one of those
States, is equally aware that that has not creat-
ed the problem of women deserting their
husbands who are ill with leprosy and who
need to be looked after, and throwing them
out on the streets with a beggar's bowl and so
on and so forth. We must remember the tra-
dition of our country. We must remember the
culture of our country. We must remember
that in India women have that sense of
responsibility, that sense of loyalty, which can
never be undermined and which will never go.
and I do not think that such a danger is likely
to arise just because men will not be given the
right to alimony. Therefore. I would like to
urge upon the hon. Minister once again that he
should accept our amendment and in this way
make this measure a measure that is palatable,
that will be consistent, because. I feel that the
hon. Minister, in the words of a certain
famous writer, knows his subject thoroughly
well, he gives it all that he has got, his
opinions are considered and his liH"ners' are
not.

Hindu Marriage and

PanpIiT S. S. N. TANKHA: Mr. Vice-
Chairman. I am one of thos"e who have
tabled this amendment that the hus-
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band should not be given any alimony under
clauses 24 and 25. I am afraid there has been
a complete misunderstanding on the part of
our lady Members so far as the provisions of
these clauses are concerned. They seem to be
under the impression and have the fear that, if
the clause as it is, is allowed to remain, then
every husband will get alimony from his wife,
irrespective of her income or means. That is
not so. The provision of the clause is that the
husband will be entitled to get alimony only
where the means of the wife is sufficient to
pay the alimony and where the husband has
little or no independent means for his
existence.

DRr. SHRIMATI SEETA PARMANAND:
Surely all of us know that.

PANDIT S. S. N. TANKHA: Therefore,
there is no question of this clause being taken
advantage of by the husbands. But the point
of view from which I have urged that this
provision should not be allowed to remain is
that I consider it most derogatory to the
honour of the man to ask for alimony from
his wife.

DRr. SHRIMATI SEETA PARMANAND:
Man is so superior.

PanpiT S. S. N. TANKHA: Man has
always maintained his wife and children. He
tries his utmost to do it. He labours, works for
maintaining them. Now, for him to ask the
wife, "Since you have independent income or
means, you will have to give me alimony on
divorce." does not seem right or honourable
on his part to do.

SHRI H. P. SAKSENA: But she ceases to
be the wife.

PanpIT S. S. N. TANKHA: My friend
forgets that when one demands ali-money, it
can only be front one's wife or husband that it
can be demanded and not from any third
person.

SHRI H. D. RAJAH: Divorced wife.
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SHRI H. P. SAKSENA: The moment the
petition for divorce is presented, the
relationship of husband and wife ceases. Let
my friend study his law further.

Hindu Marriage and

PanpiT S. S. N. TANKHA: There
fore, 1 submit that there is no fear
that this provision is likely to be mis
used by men, but as I have submitted
already, it does not seem proper for
men to demand this. It may, at the
most, be done only in cases where the
husband is unable to earn his living,
not because he does not want to work
for a living but because, on account
of bad health or other malady, he is
unable to earn his living. Then only,
if at all, of course, he may be allowed
to get alimony from his wife and not
otherwise. Since [ have not tabled
the amendment in that form, I cannot
plead for that change, but all the same
I submit.......

THE VICE-CHAIRMAN (SHRI
DHAGE) : Logically you support?

V. K

PanDIT S. S. N. TANKHA: Sentimentally
and from the point of view of honour, I
consider that it should not be allowed.

SHRI H. D. RAJAH: Sir, the most rational
clause in this irrational Bill is this clause 24. 1
am glad to say that the Select Committee
utilized its time and energy in evolving an
equitable law in this matter. Let us meet the
arguments of the ladies. When it is a question
of touching- the purse, all women are united,
whether they belong to the Congress Party or
the Communist Party. This clause is perfectly
in consonance with the Constitution, it is
perfectly in consonance with the equality of
rights, it is perfectly in consonance with
equality of status conferred by the
Constitution. Our idea of evolving the
Constitution was that there should not be
discrimination either based upon sex or upon
religion or upon anything in the world except
the relationship between human being and
human being. In one breath our lady
Members shout

[ RAJYA SABHA1

Divorce Bill, 1952 2140

for equality of status. In another breath they
say that they were all oppressed considerably
and in a third breath they claim divorce and in
the fourth breath when they want divorce and
when they have got their own independent
means of livelihood, they will not part with a
farthing -to the man who was divorced. I know
of instances in India where there are dummy
husbands and prosperous wives. In such a case
what happens to that poor man whom one fine
morning the lady decides to kick out? I know
where they are having not only independent
means but also earning capacity to the utmost
extent and having large amounts to their
credit. It is not ancestral property. The .lady
Members questioned regarding the denial of
the right to ancestral property. The Hindu
Code is coming again with regard to the
property rights. Of course, I am not one who
believes that the man alone should inherit the
property. The sisters, the lady of the house
must have equal rights. That is apart. But with
regard to this Bill,,if you go to a logical con-
clusion, I must congratulate the Select
Committee for its profound wisdom and for
their labour in which they have put this
wonderful clause in this Bill. Now, if there is
one "filing which is rational in this, it is this
clause. Now after all, why this hue and cry? If
the man has his own income, he is asked to
pay the cost as well as maintenance. If the lady
has her own income, then only the court says,
"You pay something for the divorce that is
granted". Another argument which was raised
opposing this clause was that many people do
not have the wherewithal. If they don't have
the wherewithal, the question of payment does
not arise at all and you say that there are only
very few ladies who are rich and if this
legislation should not apply to them, it does
not matter. A law is not conceived for a very
few people or for many people. A law is a law.
It is conceived in such a way that it must be
uniformly applicable to everybody. After all,
what is the serious objection for the ladv if she
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has the means to pay? You want divorce and
you want to get out from the clutches of the
husband. Of course, do by all means. So also
is the case with the man who wants to get rid
of the wife and he pays for it. It is on a basis
in which the man has his rights and he has
earned his income and he shares that income
when he does not want that wife and a divorce
is granted. In the same way, with an equality
of right and status for the women, why should
she go down in the eyes of law and why
should she feel that she is weak with regard to
that particular matter, that she will not pay
alimony to the man who is divorced and
kicked out of his own home? So we have to
make a differentiation between the two—
property right which is denied to the woman
and which is inherited by the man— because
property is generally inherited by men only.
This is a rational clause in this Bill.  The
clause says:

Hindu Marriage and

"the petitioner's own income and the
income of the respondent, it may seem to
the court to be reasonable."

You have conferred upon the court the
responsibility to look at the Act in a justiciable
manner and say what the court thinks
reasonable. The woman is put on an equal
footing with regard to this law and the court
have got the right to determine what is the
reasonable amount to be paid as alimony or|
maintenance or cost. The court will go into the
merits of the lady's or the gentleman's case, see
whether they have got enough resources out off
which this payment can be made, etc. I don't see|
any reason why my hon. and distinguished
friend Karmarkar should accept this
amendment. He will be doing it at his own peril
because in a State where equality of right ha
been conferred and so much agitation take:
place in every respect, he should not make thes
women inequal on this basis alone that the
cannot be asked to pay to the husband. Th
Select Committee  which reflected th
Government's opinions to a large extent ha
brought about a j wonderful, rational, an
decent clause in this Bill and the Governmen
will T
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have to eat its own words and policy if they
adopt this amendment.

KISHEN CHAND (Hyder
Mr.  Vice-Chairman, several
lady Members have imputed emotional
arguments to Mr. Mahanty. 1 humbly
suggest that there is no question of
emotion or chivalry at all. It is a
matter of simple and plain argument.
There are two parts of this amend
ment; one is who is the guilty person
and the other the capacity to pay. It
is not as if the guilty person was the
husband and the woman had to pay
alimony; that is the greatest mistake
of understanding. If the person who
is making a petition is the husband
and he says that the wife is leading
an adulterous life and on the basis
of that he is asking for divorce and
the second condition is that the hus
band has not got the means to insti
tute these proceedings or any means
of livelihood, only in that case the
husband will be given an alimony. It
is not a general question as supposed
by the lady Members of this House
who opposed it and said that because
there was no equality in  property
rights, and the women were econo
mically dependent on men, therefore,
no alimony be demanded from women.
I admit that economically women are
poorer than the men of this country.
I admit that economically only a very
small percentage of women are inde
pendent—that the men have got the
largest share of the economic wealth
of this country. I don't deny that.
The only question is the apportion
ment of guilt. We want to preserve
family life. We don't want divorce
cases to increase. If Members want
to encourage adultery among women,
it will be surprising for the descen
dants of Sita and Savitri.....................

DRr. SHRIMATI SEETA PARMANAND:
Where is the guilt referred to?

SHrRT KISHEN CHAND: The question of
guilt comes in by the use of words the
respondent and the petitioner. The whole idea
is this that the person is a petitioner, if he has
applied for divorce on the basis of something
done by the respondent, i.e., the petitioner
applies for divorce be-

SHRI
abad)
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[Shri Kishen Chand.] cause the respondent
has committed some mistake and, therefore,
the guilt arises on account of the mistake of
the respondent. The word petitioner does not
apply to the person who asks for alimony, hut
it applies to the person who has asked for
divorce proceedings. So the person who has
petitioned for divorce proceedings claims that
the respondent lias done something contrary to
this Act and wants to get relief. The petitioner
who has applied has indirectly insinuated that
the respondent has done something against this
law on the basis of which he has applied for
certain reliefs. Then that petitioner, if he is
poor, whether it be the wife or the husband,
cannot proceed in the matter. I gave the exam-
ple of a wife who is a rich woman and the
husband is a poor man and the wife is leading
an adulterous life and the husband wants
relief. But he has not the money to proceed in
this case. Do you want this adulterous life to
continue for ever? I am surprised that we the
descendants of Sita and Savitri should
encourage adulterous life in this country. I do
not think there is any justification for any hon.
Member to condone a thing which is
particularly against the provisions of this Bill.
Therefore, as I was submitting, the words
"petitioner and respondent" have to be
carefully kept in view. It is not as if any
woman seeking divorce will be afraid that as
she is seeking divorce, she may have to pay
alimony” that is not provided in this clause. If
the woman is the petitioner, the respondent
will be the husband and in that case, the
respondent will have to pay the alimony, that
is to say, the husband wiH have to pay the
alimony. 1 submit that by appealing to
sentiment, by raising the slogan that the
women will be frightened, that women will
have to pay alimony in any and every case, the
speakers have created an atmosphere of
sympathy and it seems to me that the
sympathies of several hon. Members have
been won over on that basis. 1 maintain that in
this law, we should not think of chivalry; we
should not
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think of the economic condition of
men and women. All we have to see
is whether the alimony is paid by the
guilty vperson. If the guilty pe”ser
is a man, he has to pay it to the
wife or woman. And in so far as
this clause is going to discourage
women who are leading an abnormal
life, it will be beneficial to society.
I may point out that at present in our

society, a large number of ladies are
earning huge sums as lady doctors,
lady barristers, lady lawyers, cinema
stars and cinema  actresses.  (Inter
ruption by Dr. Shrimati Seeta Parma
nand.) Their number may be very
small. But the Bill will apply only
to a small number; it will not apply
to all women. This Bill is not going

to apply to every woman, who is..................

PanpiT S. S. N. TANRHA: The hon.
Member probably means to say, this provision
will not apply to all, and not that this Bill will

not apply.

SHRI KISHEN CHAND: Yes, I mean that
this provision will apply only to such persons
as are earning.

SHRIMATI PARVATHI KRISHNAN: That
is encouraging polygamy.

SHrRI KISHEN CHAND: But there is
provision about polyandry also side by side
with that regarding polygamy.

I will conclude by saying that this is a very
good clause and it will help in the
preservation of our society and the marriage
tie. I support the clause in the form as it is
recommended in the Bill.

DrR. W. S. BARLINGAY: Sir, I have
only a few remarks to say and 1 will
be very brief. I am one of those who
have very great sympathy for the
ladies and their point of view.................

DiwaN CHAMAN LALL: Because you are
handsome.

THE VICE-CHAIRMAN (SHRI V. K.
DHAGE) The hon. Member is quite
chivalrous.

Dr. W. S. BARLINGAY: And if it is a
question of doing injustice I would certainly
say that we had better do injustice to men
rather than to women.
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Women in this country have already suffered
far too much and I would say frankly that
if now you want to do injustice, we had better
do injustice to men and not to women. But
with all this, nonetheless, it does seem to me,
reading these two clauses of the Bill, namely,
clauses 24 and 25, that there is not much point
in what the ladies have been saying in this
connection of alimony. This question of ali-
mony has really nothing to do.with sex at all.
What ha.s it to do with sex? It all depends upon
the question whether the man or the woman
has got the property or has not got the pro-
perty. It all depends on having the property.
It is not a question of having a particular sex.
Sex, it seems to me, is quite irrelevant in this
connection. In these two clauses, the discre-
tion has been given to the court, just as in
ordinary civil suits, with regard to  the
payment of cost. What happens in ordinary
cases is that discretion with regard to the cost
is given to the court. In the same way, the
discretion with regard to alimony has been
given to the court in this case. I do not see any
reason why the ladies should complain on this
point.  After all what have we to do?  We
ought to do justice to as many people in
the country as possible. It is no use saying
that we are going to do Justice to 60 per cent,
and injustice to the remaining 40 per cent.
There is nothing of that Vind.  If we can do
justice even to 99 per cent, or even 100 per
cent, of the population, why not do it?
Therefore, with all respect to our women and
with all the sympathy that I have got for
them, and in spite of the fact that I am prepared
even to do injustice if necessary, to men, with
all this, I say, with all the rationality that I
have—to borrow Mr. Rajah's words—that
there is no justification whatsoever for the
amendment which the women Members have
proposed now. So far as alimony is
concerned, what is relevant is not the sex at all.
What is relevant is the property which the
parties possess and in this country, at any
rate theoretically, it is possible that women
may have property and correspondingly the
husband 92 RSD
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of a particular woman may not have any
property at all. Therefore, I do not think that
there is any point in the case which is sought
to be made out by the women Members.
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DiwaAN CHAMAN
Chairman, this

LALL: Mr. Vice-
particular clause,
clause 24, has led to a very heated
debate regarding the rights of woman
versus the rights of man, in regard to
the disposal of their properties in the
matter of a dissolution of a marriage.
I submit that the original draft which
was presented to the Joint Select Com

mittee by the Government did not
include  this  particular  provision  of
making the wife also liable to the pay
ment of alimony. This, as you will
notice while reading the draft itself,
; was an innovation introduced into the
measure by the Joint Select Com
mittee. It appears to me................

PANDIT S. S. N. TANKHA: Perhaps, ' at
the instance of Mr. Mahanty.

DiwaN CHAMAN LALL: My learn
ed friend here says that it was intro

duced at the instance of somebody. I
was a member of the Select Com
mittee, but I do not remember ...................

Dr. SHRIMATI SEETA PARMANAND: At
the instance of Mr. Mahanty.

DiwaN CHAMAN LALL: And even
if T had recalled the name I would not

SHRI S. MAHANTY: Sir, for the
information of my hon. friend Diwan Chaman
Lall and also that of the House I can say that
that innovation had the distinguished sanction
also of Acharya P. V. Kane in the form of an
amendment.

DiwaN CHAMAN LALL: I am not entitled
to refer to the proceedings of the Select
Committee, except those that are before you
now, and in the measure as it is before the
House there are certain words and lines
underlined in the Bill that is now before the
House after it has passed
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[Diwan Chaman Lall.]
the signature oi the Joint Select Com- ] mittee,
and those that are wunderlined are the
innovations that have been introduced. An
from this we can gather, although we are no
entitled to refer to what has happened in th
Select Committee, that this innovation has bee
introduced by the Select Committee. It is quit
imma-' terial as to who was responsible for thi
innovation. It is entirely immaterial. I have th
greatest respect for my friend Mr. Mahanty and
for his great sincerity. Everything that he
touches he touches with great sincerity and I
have great respect for the legal knowledge, the
wisdom and the scholarship of my hon. friend
Dr. Kane but we have to look at it from the
point of view of the importance or the
practicability of it under the circumstances off
today. Alimony is a matter whicM has been
dealt with since the year 1869 under the Indian|
Divorce Act. We are now introducing the
provision of the Divorce Act in a certain|
measure into Hindu society. What was true and|
good from 1869 up to date as far as the Indian
Divorce Act is concerned, I submit, should be|
considered to be good and true in this new|
measure we are introducing.

Hindu Marriage and

SHRI S. MAHANTY: May I interrupt my
hon. friend? Is it the contention of the hon.
Member' that the Indian society has not
moved since 18G9? Have not the
circumstances changed also?

DiwaN CHAMAN LALL: My learned
friend has completely misjudged what I have
said; if he would only contain himself in
patience and listen to what I am saying he
would understand that my argument was not
that; my argument is that the Indian Divorce
Act was introduced into this country in 1869;
this particular provision was introduced by
that Act and it has stood the test of time since
then; today, we are introducing a new thing
into Hindu society and that is that we are
making it possible under
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the law for people to obtain a divorce. Let us
wait and see how that operates. It has
operated since 1869 upto now; as far as the
special classes are concerned who are
governed by the Indian Divorce Act.
Something new is being introduced now and
the provision that has stood the test of time
may be given some time more to operate as
far as this new measure is concerned. That is
my argument not that Hindu society has stood
still; it has not stood still. If my hon. friend
would look at the problem from the point of
view of Hindu society, he would know that
practically every bit of legislation that has
been enacted for the benefit of Hindu society
all that is called the law governing Hindu
society, he will find that it is a law that has
grown by usage and change. Change has been
the essence of the development of Hindu law
as far as our society is concerned but here we
are introducing an innovation. Before you
introduce the innovation, you change it
straightaway. It appears to me to be a very
illogical position to take up.

SHRIS. MAHANTY: How?

DiwaN CHAMAN LALL: You have,
for instance, provision here regarding
alimony, under the Indian Divorce Act.
It says, "in any suit under this Act,
whether it be instituted by a husband
or wife and whether or not she has
obtained an order of protection, the
wife may present a petition for ali
mony pending the suit". This is
pendente lite but it cpntinues also in
regard to a settlement after the suit
has been decreed. Now, it is only the
wife that can ask for this. What my
learned friend Mr. Mahanty and his
supporters  should have  done—which
they have failed to do—is to introduce
another clause into this measure, not
referring to alimony which all the
accepted  jurisprudence  of  practically
every land that I know of.................

SHRI S. MAHANTY: It is not alimony. We
are considering maintenance.
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DiwaN CH AM AN LALL: The word is
alimony. Maintenance has got another legal
meaning. I do not know if my hon. friend Mr.
Mahanty is a lawyer or not but maintenance
has another significance as far as the Hindu
community is concerned and my learned
friend should confine himself to the provision
that we are discussing now. We are
discussing the provisions of clause 24 which
is maintenance pendente lite and expenses of
proceedings.

SHRI S. MAHANTY: Nothing to do with
alimony: That is what I pointed out.

DwaN CH AM AN LALL: Maintenance
pendente lite.

SHRI S. MAHANTY: I am quite prepared
for that part.

DiwaAN CHAMAN LALL: I quite agree; I
entirely agree and I must humbly apologise
for the mistake that I have made. Maintenance
pendente lite while the proceedings are going
on. But it is the same thing. Now, the next
clause which has to be read along with this, is
about permanent alimony and maintenance.
Once you grant the principle of maintenance
pendente lite which in these clauses means
exactly the same thing as alimony—and
nothing else— then you have got also to
consider what the permanent effect will be
after the decree has been passed. What will be
its effect? In either case, the principle that is
being sought to be introduced is the principle
that the wife should also be made to pay
where the court so decrees to the husband in
all cases, whether she is guilty or not. Is that
the correct position? Even if she is guilty or
not, if she is capable of paying, she must be
made to pay. I submit that this goes against all
canons of justice. What my learned friend
should have done is to have looked up the
provisions regarding settlement. My learned
friend will find provisions regarding
settlement in the Indian Divorce Act. The way
to deal with thi! matter is to introduce a new
clause regarding settlement
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which is the accepted method of dealing with
such matters where it may be necessary for
the wife's property to be utilised for the
purpose of the maintenance of the husband on
the one side or it may be the maintenance of
the children. I refer my hon. friend Mr.
Mahanty to section 39 of the Indian Divorce
Act which says, "Whenever the court
pronounces a decree of dissolution of
marriage or judicial separation for adultery of
the wife, if the wife is entitled to any pro-
perty, the court may, if it thinks fit, issue and
order such settlement as it thinks reasonable
to be made of such property or any part
thereof for the benefit of the husband or of the
children of the marriage or of both". Now,
this is absolutely and completely on a par with
the latest provisions of the British law on the
subject which are to be found in section 24 of
the Matrimonial Causes Act, 1950. Here it is a
question of adultery only but divorce can be
had in England not only on the grounds of
adultery but also on the grounds of desertion
or cruelty. So. in either of those three cases, a
settlement can be ordered of the wife's
property by order of the court. The power is
given to the court to order a settlement of the
wife's property for the benefit of the husband
and for the benefit of the children. That was
the proper method by means of which this
matter should have been handled instead of
making this new provision which savours of a
vendetta of the men against women taking
advantage of the position as conditioned by
the principle of equality.

SHRI S. MAHANTY: Why not bring in an
amendment on the floor of this House as you
did on the last two occasions?

DiwaN CH AM AN LALL: If any one
were to bring in an amendment, I personally
would be entirely with him in order to make
the law logical and make the position logical.
If any hon. Member wishes to table
amendments on these lines I promise to
support
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[Diwan Chaman Lall.] that amendment
regarding settlements. It would be right; after
all, if the husband has no property and the
wife has property, it is necessary that the court
should take notice of that and make it possible
for the children and the husband to be
supported out of the property owned by the
wife. I entire” ly agree but I say that this is an
entirely wrong method of doing it. It savours,
as I said, of a sort of vendetta of the man
against woman. It savours of (something
which is not acceptable to the jurisprudence of
most civilised country that I know of and I
suggest, therefore, that this particular
provision should not be supported and that
suitable amendments moved in regard to this
matter may be supported.

Dr. P. V. KANE (Nominated): I want to
say something, Sir, as my name has been
mentioned.

THE VICE-CHAIRMAN (SHRI V. K.
DHAGE) : I shall bear that in mind.

SHRI RAJAGOPAL NAIDU: 1 rise to
support the various amendments tabled by
hon. Members. Sir, we know that a Hindu
woman has been economically dependent
upon her husband for ages and even today that
is the ease in the cafe of most of the Hindu
women. Hindu women should not be
compared with the women belonging tc other
religions. Other religions certainly provide
property rights to women but in the case of
Hindu women, right till the year 1937, there
was absolutely no right conferred upon Hindu
women to own any property. It is only in the
year 1937 that a Hindu widow was given
certain rights. A widow or a widowed
daughter-in-law got certain rights in that year
but even then they were given only limited
interests in the husband's property. I am not
talking of the stridhan; such cases are very
limited. It is only now, probably in the course
of one year or so, we are going to enact the
Succession Act which is going to be a part of
this Hindu Code wherein we are going to
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provide a share for the daughter in
the property of the father. Now at
this stage, is it not premature on the
part of this House to make a provi
sion in this particular Bill under
clause 24 making a woman pay main
tenance pendente lite and expenses of
proceedings to the husband? It sounds
to me really atrocious, even before the
woman is granted any right to own
any property under the Hindu law, if
a woman is asked to .............

SHRI S. MAHANTY: From the income,
not from property.

SHRI RAJAGOPAL NAIDU: If a woman is
asked to pay maintenance to the husband it
really sounds to me atrocious.

My friend Diwan Chaman Lall has been
pointing out certain matters which, in
my opinion, would really apply to post-
decree cases.  Suppose there is a decree
for dissolution of marriage on certain
grounds, all the arguments advanced by
my friend would certainly apply; there
should i be a provision made for settlement of
property if the property stands in the name of
wife. We are now concerned with only the
provisions contained in  clause 24, I went
through the various provisions in the Indian
Divorce Act as well as in the English
Matrimonial Causes Act. I did not find
anywhere that when a proceeding is pending in
a court of law, the wife is asked to pay

maintenance to the husband. I do not
know wherefrom the hon. mover of this
Bill has picked up this provision.  Probably

some hon. Mem- ber should have suggested
it in the Select Committee and it got into this
Bill. Ido not find anywhere...............

THE VICE-CHAIRMAN (SHrRI V. K. 1

DHAGE): It is there in the Special . Marriage
Act also.

DiwaN CHAMAN LALL: No, no.

SHRI RAJAGOPAL NAIDU: I do do not
know, Sir, how that happened.
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SHRI S. MAHANTY:: All these are not the
last words of human intelligence.

Hindu Marriage and

SHRID. P. KARMARKAR: Nor are
my hon. friend's.............

SHRI RAJAGOPAL NAIDU: I shall only
request the House to bear with me for five
more minutes. Section 19 of the Matrimonial
Causes Act deals with alimony and
maintenance in case of a divorce or nullity of
marriage. What all I want to say is that even
this English law provides for interim
maintenance during pendency of the litigation
only in certain cases, not in all the cases. This
clause, in this Bill goes far beyond the
provisions made in the English statutes and
grants interim maintenance in all the cases.
That is the worst of it. Section 19 of the
English Matrimonial Causes Act of 1950
refers to alimony and maintenance in cases of
divorce and nullity of marriage and clause (1)
thereof reads: "On any petition for divorcp or
nullity of marriage, the court may make such
interim orders for the payment of alimony to
the wife as the court thinks just." And this
provision is made applicable only if the peti-
tion for divorce is presented by a wife on the
ground of her husband's insanity, nothing else.
Then, in section 20 that deals with judicial
separation interim maintenance is ordered to
be paid by the husband to the wife, not by the
wife to the husband except in the case of the
husband's insanity.

Then again I come to clause 24.

SHRI D. P. KARMARKAR: May I indicate
to the House, Sir, that I propose to accept the
substance of the amendments?

SHRI RAJAGOPAL NAIDU: 1 am
glad that ..........

SHRI GOVINDA REDDY (Mysore): We
would persuade him to retain the clause as It
is.

SHRI S. MAHANTY: Let it be left to the
House; let there be division.
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SHRI RAJAGOPAL NAIDU: Mr. Vice-
Chairman, lest the hon. Minister should
change his mind I would immediately sit
down so that he may accept the amendment.

Dr. P. V. KANE: Sir, when the original
draft was placed and there was a committee
appointed I could not attend the committee
and, therefore, 1 put together numerous
amendments in one place and handed it over
to Mr. Biswas. 1 think this was also included,
but when I was the Chairman I did not move
that amendment; that was taken up by other
people and I must explain this. If you look at
the original draft the wording was "Alimony
pendente  lite"-Similarly, it was only
"Permanent alimony" and there was no word
like "maintenance". Then when I presided as
Chairman [ brought to the notice of the
Members' that I was not moving my
amendment. Some other mover of the same
amendment pressed for it. Then I said that the
word "alimony" meant this. I brought the
Oxford English dictionary and showed that
and said, "You are changing the meaning of
'alimony' occurring in the English language;
Indians are changing the meaning." Therefore,
I asked them to add "maintenance" and that
was added;. In clause 24 it was put in as
"maintenance pendente lite and expenses of
proceedings" and in clause 25 "Permanent
alimony and maintenance". I did not say any-
thing myself. I left off my amendment. I do
not deny I had given it but there were fifty
amendments given and all were given
together,. This was taken up by some other
Member and the majority passed it. On the
contrary I told them that no system of law has
so far dealt with alimony to the husband. Of
course, much can be said on both sides and if
the women are so very vociferous about
equality and all that then there is nothing
wrong in the husband claiming like rights.
After all in clause 24 what is done is that both
sides' income is to be seen. Originally some
suggested "not income" but "ability to earn"
for the wife. Then I showed to them that there
may be
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[Dr. P. V. Kane.] ability to earn but one
may not find jobs. Therefore I said, "Don't put
'ability to earn'; put down 'income' for both
parties." Therefore it was done in that way.
So I do not want to resile. Now that the hon.
Minister has accepted the amendment this
may be a cry in the wilderness. I leave it to
the good sense of the House to accept or
reject it. I only wanted to make a personal
explanation.

SuBr H. C. DASAPPA (Mysore):
I think the clause as it is had better
remained without being tampered
with at this stage. I do not think I
should add to what has been said in
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support of its retention, but this
much I can say. In certain States
already = women have been  given
rights. My friend Mr. Naidu to
whose ideas 1 have always great res

pect said that the Hindu law ..................

SHRI RAJAGOPAL NAIDU: It is only
under Marumakkattayam law in Malabar.

SHrR1 H. C. DASAPPA: He said that the
Hindu law did not provide any rights of
inheritance and so on to women. The whole of
stridhan is theirs and you cannot say that that
is not property. And what is more, certain
States have already given rights of succession
to women, for instance, in Mysore the
unmarried daughter gets a certain share, may
not be the same as for a son, in Baroda also
and so on. That is one reason. The second
reason is this, namely, I do not know what the
experience of my hon. friends here is—that
now-a-days the tendency is for the husband to
earn and have all the properties in the name of
his wife.

SHRIMATI CHANDRAVATI LAKHAN?
AL (Uttar Pradesh): Only on paper.

SHRI H. C. DASAPPA: If there are men
who contradict that statement PTiave no
objection.

Surl B. GUPTA: It may be the practice
being indulged in in some quarters of your
State.
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SHrr H. C. DASAPPA: What do ?you
mean? I am speaking of the Hindus. I am not
referring to this State and that State. At least
with regard to the Hindu Code why does my
friend not get this out of his brain?

Now, it is a fact that quite a number of
people have properties in the name of their
wives. It is not as though it is only nominal as
the hon. lady colleague seems to suggest but it
is so in fact. Supposing a man has got all the
properties in the name of his wife and for
some reason this unhappy situation were to
arise he will be thrown in the streets for no
fault of his own; he may be the petitioner
himself. So what I say is this. In view of the
very fine safeguard which the Joint
Committee has provided here in this clause it
may remain just as it is.

Surt B. K. MUKERJEK: Sir, 1
would like .........
THE VICE-CHAIRMAN (SHRI V. K.

DHAGE) : We are already on this clause for an
hour and a half.

SHr1 B. K. MUKERIJEE: This is a most
important thing and opinion is very sharply
divided. Therefore, I think I may contribute
something. I am not at all anxious to speak
only for the sake of speaking. I stand here to
oppose this amendment. This amendment was,
in my opinion, already negatived while we
were discussing clause 13. At that time there
was one amendment, No. 140 by our opponent,
a Member from Madhya Pradesh and she
wanted to introduce a one way traffic in this
legislation but this House negatived that
amendment. The House' did not like to have
one way traffic in this law. Therefore, after
passing that clause 13 having negatived that
amendment No. 140, I do not understand how
this question of superiority and inferiority
between one section and another section comes
in.

SHRIMATI CHANDRAVATI LAKHAN?
AL: May 1 ask if men and
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women do really stand on an equal looting?

SHRI B. K. MUKERJEE: I am corning to
that point. Now we negatived that and it has
been brought again by those Members who
are opposed to us—they object to the term
"friend" being used. Now their argument is
that they are inferior today and they want
superiority or equal right with men. Now this
very amendment shows their influence. Three
women Members along with three men
Members have given notice of this
amendment. These three women Members not
only influenced those three men Members of
this House but also I think the hon. Minister
in charge of the Bill and if not I am afraid he
will also be influenced by them to accept this
amendment. When they can influence not
only those three Members but the hon.
Minister in charge of the Bill and also perhaps
some other Members, while we who are all
speaking against the amendment cannot
influence them, I find that they stand on even
a higher footing than we do.

Now, my second point is that they enjoy
better status in the life of the society today.
See how they are treated. I will explain my
point by an illustration. Take for instance a
railway train or take the case of a bus. You
see that in railway trains they have got a
compartment marked "Only For Ladies" and
men are not allowed there whereas ladies can
come and occupy men's compartments.

SHRI D. P. KARMARKAR: Is that your
grievance now?

Surr B. K. MUKERJEE: 1 am
showing how they enjoy a better
status.  Our  Ministers  when  they
travel, they get saloons but when we

travel we have got to travel by
second class compartments. of
course, we have got no grudge against
the Ministers. But because the
Ministers are ..........
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SHRIMATI PARVATHI KRISHNAN: On a
point of clarification, Sir. The hon. Member
being a renowned labour leader in this
country, I would like to ask him whether the
principle of equal pay for equal work is
applicable throughout the country.

SHri B. K. MUKERIJEE: Yes,
coming to that. I will explain
In the illustration which [ gave,
will find that in the railway
there are...........

I am
that.
you
trains

Dr. P. V. KANE: The Railways Act
provides for those things.

SHRI B. K. MUKERJEE: My point is that
they enjoy a higher status than we do.

Now, I will come to the next point. The
hon. lady Member asked me whether equal
pay for equal work was allowed or not. Of
course, she said that I was a renowned labour
leader. I take it as a compliment specially as it
comes from that side. But I can tell her
probably even before she was born we were
raising slogans from the trade unions in this
country for equal wages for equal work. And
at that time there was no lady Member as far
as I remember. Of course, I am subject to
correction. In those days when we raised
those slogans and pursued those slogans and
we obtained results, there were no lady
Members.

THE VICE-CHAIRMAN (SHrr V. K.
DHAGE): Mr. Mukerjee, we are on this
amendment on maintenance pendente lite.

SHRI B. K. MUKERIJEE: Yes-, Sir. I am
speaking on that. Because they say that they
do not enjoy equal rights I want to prove that
they in fact enjoy more rights than we do.

Then, this question of economic
dependence was raised. One of the hon. lady
Members who is opposed to us stated that
there would be very few divorces under
this Act in this
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[Shri B. K. Mukerjee.l country. If that is so
why should we worry so much for those few
cases? We need not think of those few cases,
if they be few. She also argued that women
were economically dependent on men and she
stated that this legislation would affect the
middle class only in this country. Now, I may
inform her and the House through you, Sir,
that a majority of the middle class men in this
country today are economically dependent on
somebody or the other. That means they do
not earn sufficient to make both ends meet.
They are not in such a pecuniary position so
as to be able to pay any maintenance for their
wives and now vice versa; if we take it that
women also cannot pay maintenance, then
they stand on an equal footing. And so what is
the objection to retain this clause as it is?
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The only request that I have to make to the
hon. Minister in charge of the Bill is that he
must not be carried away by the sentiments of
the Members who spoke in favour of this
amendment. Their arguments were purely
sentimental; there was no valid reason behind
their arguments and, therefore, I would
request the hon. Minister in charge not to be
carried away by the sentimental speeches
made by them. He has got to go by the facts
and figures which my hon. friend Mr.
Mahanty cited. He must go through the
Census Report and see what is the pecuniary
condition of men and women in this country.

SHRI GOVINDA REDDY: Sir, the
principle underlying this and the next
clause has been...........

SHRI H. C. DASAPPA: Sir, is he qualified
to speak?

Suri GOVINDA REDDY: I will now

THE VICE-CHAIRMAN (SHRI V. K.
JIfIAGE): He is a Member of this House and

so far as I am concerned, he Is qiifiJifiev' 'o
speak.
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SHRI GOVINDA REDDY: The Minister's
attitude towards this clause is to discourage
me from qualifying myself. Sir, the principle
is that any party which goes to court under this
Act should get not only the cost of the
proceeding, but also maintenance or alimony.
It is entirely unfair for the fair sex to take a
discriminatory attitude. They want that if the
party to a suit is a woman, she only should
have the right for the relief under these two
clauses. But if the party is a man, they do not
want him to get the relief. Well, I fail to
understand why this discrimination should be
made at all. In fact, it would have been very
fair for the fair sex to have insisted on
equality, as in everything else in this respect
also. The objection that because women have
not right to property in this land, they should
not be made liable to the penalty under these
two clauses, is not a sound objection. I am
sorry that the hon. Minister also has taken this
view. His view does not come at all in the way
mostly for this reason that although women
have no right to property in this country, still
in the cases which go to court under this
section, mostly the women or the petitioners
will be rich. It is only the rich woman that
would seek divorce under this clause. No poor
woman in this country can afford to seeck
divorce from her husband. That is because the
women in this country —taking the very
argument that women in this country have no
property rights—-are mostly dependent on
their husbands, whether the husband is a good
fellow or a bad fellow; whether the husband is
true to her or unfaithful to her. She will have
to drag on her existence in his company. So it
is inconceivable that a poor woman or a
middle class woman will go to a court of law
seeking this remedy. And if women at all go to
court to seek this remedy, it is only the well-
to-do women, women who have got property,
that will go to court. By what right of
conscience can we say that women who have
property should not be made to pay either
alimony or maintenance?
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It is, after all, left to the court to decide. It is
not obligatory on the court to grant alimony
or maintenance. The court has its discretion.
It will look into the circumstances of the case
and then it is only when the court finds that
the party has the means to pay the expenses
of the proceeding, or the alimony or
maintenance that the court will decree. So the
objection that because women have no
property rights, they should not be made
liable for the relief under these two clauses is
not sound objection.

Hindu Marriage and

Secondly, something was said about
precedent. The hon. Diwan Chaman Lall and
other friends said that there was no precedent
in any law of the country. Maybe, there is no
precedent, but why should we not create a
precedent?

SHRI S. MAHANTY* There are pre-
cedents.

Surl GOVINDA REDDY: We are heading
on to the 21st century. What is the use of
quoting English law of the 18th century, 19th
century? Let us take a progressive view of
things. When it does not affect the majority of
people, when it affects only those who
deserve to be made liable for the penalties
under these two clauses, why should; we not
provide/? * After all, we are not amending an
old law. We are making a new law. When we
are making a new law, why should we not
take a new step, making a departure from the
old rule of law? When we make no
discrimination in anything between man and
woman, why should we make here a
discrimination between man and woman?
Therefore, I see no reason why these two
clauses should be amended. 1 plead very
humbly but very insistently to the hon.
Minister to retain the clause as it is and not to
accept any amendments.

[MR. DEPUTY CHAIRMAN in the Chair]

ot aifrger TawwliT (e w

SUNTT WEIRT, FeH %% T OFTE 990 &

1954 1

Divorce Bill, 1952 2162

T & | AT e § Pw agw § i
7w g w0 § Pawdt Peis ar o o
W A | detre W o g
hmf%ﬁ;q’ﬂmraﬁmaﬁhm
T g el w2 e s

*ﬂ?——rzarramw‘?:;wr—a'mraa-r:
THT At auver #1 T § ahrerad wt
q‘”ﬂm*ﬂ?ﬁrfammm-ﬁﬁ
?mm?ﬁ-'m‘mﬁwmﬂ
T3T o '3='1ﬁ—=-n=rrq3-q-' e
ﬂmrf?-ﬂﬁmmﬂ%ﬂwv?ﬁ

A
~ o

€ #E ghew wew a3t srter g
e § oglearat 55 §eT FE FHan 71
&1 ate 4% g veell 7% am mwaid Ay
§F A9 FAT 9w 77 7@ & zatad g
m?“i:mawﬁw & o\ arpr gt
Tr g-??n‘rrﬁmmq"r? *'“1'7 ATTgg =+

¢ e 7w # a2 P
oy 47 w1 raeg o o et
FE ARE, WM e
fataee omr, o T AT wia
TAFRE a1 | 3;_‘[;?[@‘{'1’35'?"}’.?’]7;""?1‘;‘
e g 5 et ot ofamsh & o7 o
aaf §4 &1 Prger T Tear arw ot
T o’ gt w ft awr P o,

"

g FHT M

LA

SHRI B. GUPTA: Sir, we are glad that you
are here now. Let me speak. You will not
have heard the speeches personally, being
absent here, that had been made from that
side of the House in support of clause 24 in
the Bill.

MRr. DEPUTY CHAIRMAN: You are not
going to repeat any of them, I am sure.
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SHRI B. GUPTA: They would not support
the amendments that we have moved; and by
now they have developed an apprehension
that  for  a change the hon. Minister, by
temperament and by looking into our amend-
ments, might find his way to accepting them.
Tuerefore, I think, gentlemen Lke Mr.
Mukerjee seemed apprehensive. On this
side of the House,there, of course, is
our indomitable = Shri  Mahanly = who
quotes statistics from  the wrong angle.
I cannot help it. He gave a lot of statistical
figures in order to show how independent
women are, how relatively independent they
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are, almost they compare equally with men.
Anyway, if he would carefully  look into
the statistics  again—instead of trying

either to educate anybody here on the floor of
the House or educate anybody elsewhere, if he
would try to get rid of the wrong type of
education as far as these statistics are
concerned—he will realise that the vast
majority of women in our country are
undoubtedly dependent on men.  Now, if he
has not realised this simple fact, I think it
will take him a little time to realise what he is
talking about. As far as Mr. Mukerjee is
concerned, he said that some of the women
here  were having a one-way traffic. I am
very glad that he wants to assume the role of a
traffic  constable to regulate the traffic.
Has he realised that so far the traffic has been
one way and the attempts in  this House had
been to open the other way? That is to say,
let there be traffic so that women can freely

move a little. But there again our  hon.
friend, Mr. Mukerjee, will |join issue
with us and stand as a traffic constable

showing the red light when the green light
should be shown and showing the green light
when the red light should be shown. Heisa
queer type of traffic constable that we have got.
I think there will be ajam and accidents if
these gentlemen are allowed to stand in
the way. Leaving aside that for the time being,
let me deal with some of the points made
by  Shri Govinda Reddy. He is a very
sober person and speaks very soberly and
also qualifies for
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1 speaking on such matters. Now, he says that
this clause should be retained as it is. The
main question before us is one of social
approach. Now, there may be cases where
women can. pay alimony or even the cost of
any proceeding under the provisions of clause
24. We are concerned here with a social
legislation, and that social legislation should
have a sort of social pose. Now, if you look at
the society as a whole, it cannot be said that
the majority of the women—even in classes
where they earn money—are self-sufficient,
solvent or independent, and all that sort of
thing. That is not at all the position. Therefore,
I say that we should not have this kind of a
provision here, because it would not be in
consonance with the realities that we have in
the country today.

Then, another important point has to be
taken into account, and that is this. If you keep
such a provision under certain given
conditions, the conditions in which we find
ourselves placed, it would operate against the
interests of the women, not against the
interests of men, if I have to make a choice
between the two. Because it is they who are
handicapped, not men. Therefore, I say that in
effect it would terrorise the women and would
create difficulties in their way. when, accord-
ing to you, they would be justified in
exercising certain rights that you have granted
to them in this enactment.

Now, a reference has been made to English
law and to other laws. Diwan Chaman Lall has
made such references. And I think the hon.
Dr. Kane who is quite well-versed in Hindu law,
and is very proud of it, and rightly so,—one
should be proud of his owi system of law with
an open mind to change it—will clarify the
position, f say that we need not go by any
precedent. It is not a question of whether we
are creating a precedent or following a
precedent. It is a question of recognising
certain basic fundamental facts of law, and on
that basis formulating certain principles of law.
That is what we are concerned with. Let us
not go to England. We need not look to
England for this kind of a
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simple thing. We have a society with which
we are very familiar, as far as its problems
are concerned. Its difficulties are very well-
known to us, and we can get sufficient
arguments from the facts of life to formulate
our views one way or another. Therefore, 1
say that let us not at this stage introduce these
ideas here as we have introduced. It is all
against the real ities now.

Then, a point has been made about the
succession laws and other things. These
things are not forthcoming; they are being
delayed. 1 could have understood such
conditions  being  appended in a
comprehensive Hindu Code which would
bestow on women the same property rights as
it bestows on men. But this is a piecemeal
legislation. And we do not know when the
other things will come before us. Let us not
anticipate anything. I, therefore, say that there
will be a hardship, and there will be an in-
justice, done to women. This is yet another
point.

Then, about chivalry and  other
things, 1 think these are a little amaz
ing. 1 have often pondered as to
what would happen to our debate, had

we not here Mr. B. K. Mukerjee
speaking on that side of the House.
Now I have heard him with great
interest. As you  know, I do
not go to cinemas; I do not
go to any circus, or anything
of that sort. Only I like to sit here
and to enjoy the debate and get my
self instructed, and also entertained.

And let me say, Sir, that but for Mr.
B. K. Mukerjee, my life would have
been very harsh, miserable and dry..................

MR. DEPUTY CHAIRMAN: Leavi. alone
Mr. Mukerjee.

SHRI B. GUPTA: Sir, the ancient lawyers
were used to talking with knowledge, with
wisdom and with courage. But now I find that
he has taken their place, but he is making a
ridiculous mess of the whole thing and I do
not know whether there will be any lawyer
onthat side ofthe
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House to redeem the Hindu law, and to
recover it from being treated in that manner
by Mr. Mukerjee. A good thing is that after
making the speech he leaves the House.

MR. DEPUTY CHAIRMAN: And you are
speaking in his absence. It is very bad.

SHRI B. GUPTA: It upsets me,
because if he had been present,
speech would have been
way, 1 thought that the
were thinking in terms
this amendment that we
I have no fascination for the words
that we have suggested. Words may
be altered. But let us have tiiat
accepted by the Government side, and
let us recognise the fact, as it is to
day, and not as we would like it to
be. Much remains for the future to
decide. And, 1 think, the hon. Minis
ter, who was at one time a lawyer...................

Sir,
my
good. Any
Government
of accepting
have tabled.

DiwaN CHAMAN LALL: Eminent.

SHRI B. GUPTA: ............... a
nent lawyer at that time,
be an eminent Minister in ‘he Com
merce and Industry Ministry. 1 do
not know what will happen to our
commerce and industry. But I can at
least hope that he will preserve his
eminence in this field of law, because
in the other field there is a lot of mess,
chaos and crisis. At least in this
matter he will try to retain his emi
nence and maintain all the glory that
he once enjoyed! Therefore; 1
think he would find himself in agree
ment with me and accept the amend
ment, although 1 am quite aware of
the danger that he may not accept it.
I do not want to create any undue in
fluence on him.

very emi
is trying to

MR. DEPUTY CHAIRMAN: He can take
care of himself.

SHRI B. GUPTA: He should accept the
amendment, forgetting that I have spoken.

SHr1 D. P. Mr. !

Deputy Chairman,

KARMARKAR:
I had indicated at
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[Shri D. P. Karmarkar.l the time of my
opening speech, wjien I made the first
motion, when I came to clauses 24 and 25
which came out of the Joint Committee, that I
was a little unhappy about the change that the
Joint Committee had made in the original
version.

Hindu Marriage and

DRr. SHRIMATI SEETA PARMANAND:
Hear, hear.

SHRID. P. KARMARKAR: That is a matter
of fact; there is nothing to say "Hear, hear".
What is coming in, you can hear. That was my
reaction when I started piloting the Bill, and
after having heard all the discussion, it is not a
question of emotional succumbing or anything
of that sort. In any case, when we enter the
portals of this House, I think it is always safe
if we forget all our emotions outside. It is not
the emotional reasons or some other reasons
that have prompted me to say that 1 am rather
strengthened in the view that 1 took at that
time. And, as 1 indicated a little earlier, I will
be prepared to accept the substance of the
amendments on this point. I say substance
because it needs a little redrafting.

SHRI S. MAHANTY: On a point of order,
Sir, I venture to think that the hon. Minister
said in the course of his first speech that he
would le we it to the sense of the House.

MR. DEPUTY CHAIRMAN: Tliat is why
h, is saying "in consonar.ee with the sense of
the House."

SHrl D. P. KARMARKAR: Sir, I
am very happy that my friend remind
ed me of what I said, which I already
remembered. I said advisedly that I
felt myself a little strengthened...................

DRr. W. S. BARLINGAY: I would like to
ask one question for the sake of clarification.
That would help him.

MRr. DEPUTY CHAIRMAN: After he
speaks.

SHrRI D. P. KARMARKAR: I am not
running away. [ will be piepared
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to clarify all the points that might be raised
after I have finished. As I said, I feel myself a
little strengthened in what I said before. Ana,
therefore, I am taking one step further, and I
am commending the substance of the
amendment to the consideration of the House.
In fact, I have taken the precaution of having
the draft ready in case the House accepts the
substance of these amendments. And I have
given a copy of the draft there. It reads like
this. Clause 24 will read as follows: —

"Alimony pendente lite—Where in any
proceeding under this Act it appears to the
court that the wife has no independent
income sufficient for her support and the
necessary expenses of the proceeding, it
may, on the application of the wife, order
the husband to pay to her the expenses of
the proceeding and weekly or monthly,
during ihe proceeding, such sum as, having
regard to the husband's income, it may
seem to the court to be reasonable."

I think that is quite clear.

Clause 25 will read as follows:
'Permanent  alimony and  main
tenance.—(1) Any court............

MRr. DEPUTY CHAIRMAN. We can take
it up later on.

SHRI D. P. KARMARKAR: I will read this
so that the House can h<sve a clear idea. Both
of them actually run together.

SHRI S. MAHANTY: Tuey are very very
different.

SHRI D. P. KARMARKAR: We can cut
out discussion, later on on this.

"(1) Any court exercising jurisdiction
under this Act may, at the time of passing
any decree or at any time subsequent
thereto pri application made to it for the
purpose, order that the husband snail, while
the wife remains chaste and unmarried,
pay tothe wife for her
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maintenance and support such gross sum or
such monthly or periodical sum for a term
not exceeding her life as, having regard 00
her own income and other property, if any,
the income and other property of her
husband and the conduct of the parties, it
may seem to the court to be just and any
such payment may be secured, if
necessa'7/, by a charge on the immovable
property « of the husband.
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(2) If the court is satisfied lhat there is
a change in the circumstances of either
party St eny lime after it has made an order
under sub-section (1), it may, at the
instance of either party, vary, modify or
rescind any such order in such manner as it
may seem to the court to be just.

(3) Ifthe court is Satisfied that the wife
in whose favour an order has been made
under this section has remarried or has not
remained chaste, it shall rescind the order."

MR. DEPUTY CHAIRMAN: I think it is
in order.

DR. W. S. BARLINGAY: Sir. I would ask
the hon. Minis'er one question. May I have
his ears?

SHRI D. P. KARMARKAR- Yes, both of
them.

DRr. W. S. BARLINGAY: If we keep these
clauses as they are. are they going to bring
any hardship to any wife even in a single
case? That is the question I ask. Will these
clauses work any hardship even in a single
case?

SHRI D. P. KARMARKAR: That is an
argument, and not a request for clarification.

Having heard the arguments here. taking
all factors into consideration, taking into
consideration the fact that in the present
condition of the country women do not have
the capacity to pay this, taking all these into
consideration, I have come to the
conclusion.....
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Dr. W. S. BARLING A\ : He has not
answered my question at all.

MR. DEPUTY CHAIRMAN: That is not a
question. Tt is another argument.

Dr. W. S. BARLINGAY: Supposing we
leave the clauses as they are, can the Minister
show us even a single instance in which these
clauses are going to create hardship?

SHRI D. P. KARMARKAR: It does not
matter either way, iut having considered
everything that has been said on the floor of
the House, all the arguments fir and against, I
consider It wis" to accept the amendment I
have suggested.

MR. DEPUTY CHAIRMAN: I will first
put Mr. Karmarkfir"s amendment to the vote.
It it is accepted, all the other amendments
will go. Tlie question is:

That, for clause 24, th, following be
substituted:

"24. Alimony pendente lite.— Where in
any proceeding under this Act it appears to
ihe court that the wife bas no independent
income sufficient for her support and the
necessary expenses of the proceeding, it
may. on the application of the wife, order
the hushpnd to pay to her the expenses of
the proceeding and weekly or monthly
during the proceeding such sum as, having
regard to the husband's income, it may
seem to the court to be reasonable."

The House divided:

AYES—32 Akhtar
Husain, Shri. Alva, Shrimati Violet.
Amolakh Chand, Shri. Banerjee, Shri
S. Bedavati Buragohain, Shrimati.
Bisht, Shri J. S.
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Chaman Lall, Diwan.

Chandravati Lakhanpal, Shrimati.

Daga, Shri Narayandas.
Doogar, ShriR. S.
Gupta, Shri B.

Gupta, Shri R. C.
Karumbaya, Shri K. C.
Leuva, ShriP. T.

Malviya, Shri Ratanlal Kishorilal.

Mazumdar, Shri S. N.

Naidu, Shri Rajagopal.
Nausher Ali, Syed.

Parmanand, Dr. Shrimati Seeta.
Parvathi Krishnan, Shrimati.
Pushpalata Das, Shrimati.
Reddy, Shri K. C.

Savitry Nigam, Shrimati.
Sekhar, Shri N. C.

Sharda Bhargava, Shrimati.
Singh, Sardar Swaran.

Sinha, Shri B. K. P.
Subbarayan, Dr. P.

Sur, Shri M. M.

Tankha, Pandit S. S. N.
Trilochan Dutta, Shri.
Vijaivargiya, Shri Gopikrishna.

NOES—40

Adityendra, Shri. Ahmed,
Shri Gulsher. Barlingay, Dr.
W. S. Chauhan, Shri N. S.
Dasappa, Shri H. C.
Deshmukh, Shri N. B. Dhage,
Shri V. K. Dube, Dr. R. P.
Gupte, Shri B. M.
Gurumurthy, Shri B. V. Italia,
Shri D. D. Kane. Dr. P. V.
Kapoor, Shri J. R. Kaushal,
Shri J. N. Kishen Chand.

Shfi.

Lakhamshi, Shri Lavji.

Lall, Shri K. B.

Mabhanty, Shri S.

Mahesh Saran, Shri.
Malkani, Prof. N. R.

Mathur, Shri H. C.

Mazhar Imam, Syed.
Mookerji, Dr. Radha Kumud.
Mukerjee, Shri B. K.

Pande, Shri T.

Pustake, Shri T. D.

Raghbir Singh Panjhazari, Sardar.
Rajah, Shri H. D.

Ray, Shri S. P.

Reddy, Shri Channa.

Singh, Shri R. K.

Singh, Shri Sardar.

Singh, Shri Vijay.

Sinha, Shri R. B.

Sinha, Shri R. P. N.

Tamta. Shri R. P.

Vaidya, Shri Kanhaiyalal D.
Varma, Shri C. L.

Venkata Narayana, Shri Pydah.
Vyas, Shri Krishnakant.

P.M.

The motion was negatived.

MR. DEPUTY CHAIRMAN: Ali the
amendments also naturally go.

The question is:

"That clause 24 sUmd part of the Bill."
The motion was adopted.

Clause 24 was added to the Bill.

MR. DEPUTY CHAIRMAN: The
motion is:

"That Clause ?5 stand part of the Bill."
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The whole question has Veen thrashed out
and there should not be f<ny discussion. I
will put the amendments but there should be
no speeches.

SHRI B. GUPTA: There will be speeches
because we will try to convince these people.
We don't give up our right of speech.

MR. DEPUTY CHAIRMAN: You move
your amendments.

SHRI H. C. DASAPPA: May I rise to a
point of order? So far as this question in
principle is concerned, the hon. mover also
coupled clause 25 along with clause 24. If the
amendments relate to any other thing except
that the husband and wife should be on the
same level, be equally liable, those
amendments may be allowed but so far as the
amendments relating to this particular
principle are concerned. I think those all will
be out of order because the hon. Minister
himself coupled clause 25 with 24.

Surl B. GUPTA: 1 oppose that point
of order. Just because the hon. Minis
ter reads.........

Surt B. K. MUKERJEE: On a point
of order. Sir. There is one point of
order before the House .............

SHRI B. GUPTA: I am on a point of

order. I think you must have your
patience.  Victory  should not make
you dizzy with success. My point

MR. DEPUTY CHAIRMAN: What is your
point of order?

SHRI B. GUPTA: How can you know
unless you allow me to speak? All the
amendments that are tabled here to clause 25
are absolutely relevant and they should be
discussed and I think the Chair would not be
justified in ruling them out because the other
amendments had not been accepted. Now it

MR. DEPUTY CHAIRMAN: Mr. Gupta,
the House has accepted the proposition.
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SHRI B. GUPTA: [ am coming tc that.

MR. DEPUTY CHAIRMAN: You want to
support the proposition? The House has
accepted the proposition that during pendente
lite the court can give alimony to the husband
if the wife is in a position to bear the burden
and has got enough property to give the
alimony. That is the position now. So to deny
it after the decree of divorce I "think will not
be in consonance with the principle already
accepted by the House. So such of those
amendments as relate to that particular point
will be out of order. That is Mr. Dasappa's
contention.

Suri B. GUPTA: I wa* trying to come to
that and I have been interrupted. Clause 24
relates to maintenance pendente lite and
expenses of proceedings and clause 25 is
regarding permanent alimony, and
maintenance. You might say that with regard
to maintenance the decision has been taken
and nothing should be moved since it has
been decided. With regard to this question of
permanent alimony, I feel that the whole
matter should be thrown open for discussion.
What is meant by "permanent”, what is meant
by "alimony", whether the English word
"alimony" should be used in that manner—all
these questions are very material. Maybe, cer-
tain arguments should not be repeated. I can
quite understand that position. But alimony is
alimony and you cannot alter this thing, and
the Government has not moved an amend-
ment, bringing in another word there.
Therefore, I say, let us view it from the angle
of alimony. The word, "alimony" as has been
pointed out, has certain connotation and a
certain accepted meaning. To what extent it is
applicable or not, should be discussed. There
are, of course, other elements which are not
covered by clause 24 and, therefore, I submit
that discussion should be permissible on
them.

Suri D. P. KARMARKAR: I would only
like to point out that whatever the technical
position may be, so far
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[Shri D. P. Karmarkar.]
as the whole discussion is concerned
and so far as I could understand it in
my humble manner, I think we treat
ed the whole subject as being one—
alimony, maintenance, while proceed
ings are pending, after a decree—
everything was  taken together and
no distinction was made between
maintenance  pendente  lite  and  ex
penses of proceedings and permanent
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alimony and maintenance. We have
discussed  the whole matter thread
bare. Of course, technically speaking,
we can spend another three hours,

discussing and  repeating all  the
grounds. But the substance of it has
been already discussed, and on this
side of the House we did not inter
rupt the discussion because this was
an important point. But as you right
ly observed, the principle of it has
been decided in clause 24. Of course,
it is open to anyone to say that the
principle may be changed in refer
ence to clause 25, because in one case
it is permanent and in the other it is
temporary  alimony.  Technically  that
can be held. But as I said, the sub
stance of it has been discussed and
normally we do not allow discussion
to cover the same ground. So let us
take it that the point has been decided
so far and in any case the discussion
so far as clause 25 is concerned, may
be limited to be "off" the point of ali
mony by the husband or by the wife

SHRI H. D. RAJAH: Yes, that is
right.

SHRID. P. KARMARKAR: My friend Shri
H. D. Rajah also, I am glad admits it. And so
this is what I would like to submit. Of course,
we can all go on. and the capacity for
speaking is there, but in view of the fact that
the substance has been discussed and also as
many would like to say something at the third
reading stage of the Bill, and as we are
looking forward to the advice given at that
stage, I would appeal though not to the
technical sense of my hon. friend Shri
Bhupesh Gupta, but to his reason
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and to see that so far as these amendments are
concerned, we may take it that the discussion
has been thorough as regards the granting of
alimony by the husband to the wife or by the
wife to the husband and then proceed further
with the amendments.

MR. DEPUTY CHAIRMAN: He can speak
on the subject of grant of permanent alimony,
confining the remarks to the relevant aspects
of the ques-i tion.

DiwaN CH AM AN LALL: May I say a
word with reference to this point of order that
has been raised? You, Mr. Deputy Chairman
are quite right when you laid down the rule
that when any amendment has been accepted,
then the principle of that amendment rules
out all other amendments of the same nature.
If you see rule 194(3) of the Rules of
Procedure, you find it stated: "An amendment
on a question shall not be inconsistent with a
previous decision on the same question." ' A
previous decision has been now taken.
Therefore, any debate on that principle is
obviously ruled out.

MR. DEPUTY CHAIRMAN: Yes, that will
be the position.

Dr. SHRIMATI SEETA FARMA-

1 NAND: Sir. I want to make one small
I submission and it isthis. When the
I division bell is ringing, people come
in who have not even heard what the
point to be decided is. what the
amendment is. Even the Minister in

MR. DEPUTY CHAIRMAN: We are not
on that point and the division is over. I do not
want anything to be said about the division.

Dr. SHRIMATI SEETA PARMANAND:
I only want that the same; thing may
not happen in the nextdivision. We may
have another division.

MR. DEPUTY CHAIRMAN: That is

I allright. So far as the question of
discrimination between husband and
wife is concerned, all those amend-

' ments will be barred. Therefore,
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amendments JNOS. 183 ana 184 are barred.
Amendment No. 185 remains, part (ii) of No.
186 remains and also Nos. 187 and 188
remain, also 189. Shri B. Gupta's amendment
No. 190 remains, also his No. 191. Prof. Mal-
kani's No. 192 remains. Therefore, all these
amendments that I have mentioned and the
clause itself are now open for discussion.

Hindu Marriage and

PANDIT S. S. N. TANKHA: Sir, you have
said that my amendment No. 189 remains.
But I beg to submit that it is really a
consequential amendment. In view of the fact
that a decision has already been taken on the
point that the husband will be entitled to
alimony from the wife, I think the condition,
or the stipulation, that he should remain
chaste during that period must continue to
remain in the Bill.

MR. DEPUTY CHAIRMAN: Yes, that
remains, I have not ruled it out.

PanDIT S. S. N. TANKHA: But I have
asked that these words be deleted from the
clause. I had contemplated that clause 24
would be amended. But in view of the
decision taken by the House, my amendment
No. 187 also is barred.

MR. DEPUTY CHAIRMAN: Yes, I see.
Thank you very much, amendment No. 187
also is barred.

The hon. Members may now please move
their respective amendments.

Dr. SHRIMATI SEETA PARMANAND:
Sir, I move:

185. "That at page 11, for lines 28
to 32, the following be substituted,
namely:—

'(3) If the court is satisfied that the
wife has had sexual intercourse with any
man other than the husband himself it
shall rescind the order."

SHRIMATI CHANDRAVATI LAK-H ANP
AL: Sir, I move:

186. (ii) "That at page 11, in lines
29—32, the words 'or, if such party

92 RSD io9j
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is the wife, that she has not remained chaste,
or, if such party is the husband, that he has
had sexual Intercourse with any woman
outside wedlock' be deleted." SHRIMATI
SAVITRY NIGAM: Sir, I move:

188. "That at page 11, after line 32,
the following new sub-clause be
added, namely: —

'(4) if the husband fails to pay the
alimony in time to the wife, he shall be
required to pay a sum of money to be
determined by the court as penalty to the
wife."

Sir, I also move:

189. "That at page 11, lines 29—
32, for the words 'if such party is

the wife, that she has not remained
chaste, or if such party is the hus
band, that he has had sexual inter
course with any woman outside
wedlock,! the words 'or if she has
been leading an adulterous life' be
substituted."

SHRI B. GUPTA: Sir, I beg to move:

190. "That at page 11, lines 29—
31, the words 'if such party is the
wife, that she has not remained
chaste, or, if such party is the hus
band, that he' be deleted."

I further move:

191. "That at page 11, line 31, the
words 'with any "woman' be delet
ed."

PrROF. N. R. MALKANI (Nominated) :
Sir, I move:

192. "That at page 11, lines 29—

32, for the words 'if such party is
the wife, that she has not remained
chaste, or, if such party is the hus
band, that he has had sexual inter
course with any woman outside
wedlock, it shall rescind the order',
the words 'if either party has had
sexual intercourse with any person
outside wedlock, it shall rescind the
order' be substituted."

MRr. DEPUTY CHAIRMAN: Who
speaks?  Nobody?
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DRr. SHRIMATI SEETA PARMANAND:
Yes, Sir.
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MRr. DEPUTY CHAIRMAN: Yes, Dr.
Seeta Parmanand. How can there be any
discussion  without the hon. Member
speaking?

DR. SHRIMATI SEETA PARMANAND: Sir,
I have to make a few remarks which will be
relevant in connection with the whole matter.
I do not think that permanent alimony can be
put on the same basis as maintenance
pendente Hie and I say this because the
circumstances and the considerations that
have to govern the two are quite different.
When the proceedings are going on, it is not
known who is going to win the case.
Moreover, though the matter may be said to
have been decided on the principle of equality
being given to the husband along with the
wife in clause 24, I feel that when taking into
consideration the question of permanent
alimony, it is possible that even hon.
Members here may take a different view.

Then, the other thing is that when a
division bell rings, so many people come into
the House and they do not know the reason
for this change.

(Interruption.")

MR. DEPUTY CHAIRMAN: Order, order.

DR. SHRIMATI SEETA PARMANAND: I
am entitled to speak. I am not going to give
way.

Suri B. K. MUKERIJEE: On what
amendment are you speaking?

DRr. SHRIMATI SEETA PARMANAND: I
am putting this point to you that they do not
know the reasons for which the division bell
rings. The Minister who ordinarily does not
accept any amendments has accepted an
amendment at the eleventh hour.

SHRI D. P. KARMARKAR: May I correct
my hon. friend? It was at
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ihe first hour that I had agreed to this, if she
cares to look at the proceedings.

DRr. SHRIMATI SEETA PARMANAND: But
the House did not know this.

MR. DEPUTY CHAIRMAN: Please do not
make such aspersions against hon. Members
of the House who are as responsible as
yourself.

DRr. SHRIMATI SEETA PARMA
NAND: 1 would only make this sub
mission that when the question of in
heritance comes, we will remember
this voting and remember the people
who are so proud of equal rights...................

SHRI KANHAIYALAL D. VAIDYK
(Madhya Bharat): Every day you say like this.

Dr. SHRIMATI SEETA PARMA
NAND.:......... as to what they have to
say about the share of the daughter being
equal to that of the son.

With regard to amendment No. 185, I want
to say that I have advocated the dropping c4
the word "chaste". I was sure that the
amendment with regard to not giving this right
to the husband would be accepted and hence
the portion relating to the husband is not there
but as the hon. Minister has been making
suitable changes to fit in with the principle
that he accepts, if he accepts the principle that
no order should be passed on vague grounds
of unchastity of a woman but only on the
grounds that the court is satisfied that the wife
has had sexual intercourse with any man other
than the husband concerned, then it is only a
question of mere words. I am not asking for
the principle to be changed—I want to make
that very clear so that I am not charged later
on the ground that women do not worry
whether women are leading an immoral life or
not—but only want a mere change in the
words.

MR. DEPUTY CHAIRMAN: Unless he
accepts the amendment, I am not going to
allow any more amendment.
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DRr. SHRIMATI SEETA PARMA-NAND-
He is not there.
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SHRI KANHAIYALAIL, D. VAIDYA: He
is here.

MR. DEPUTY CHAIRMAN: Mr. Pataskar
is here.

DRr. SHRIMATI SEETA PARMANAND: I
am making an appeal to him that [ only
want a change in the
word.

SHRI KANHAIYALAL D. VAIDYA: Ts
there any convention?

MR. DEPUTY CHAIRMAN: No, it is only
a suggestion.

Dr. SHRIMATI SEETA PARMANAND:
The principle should not be difficult to
accept.

MR. DEPUTY CHAIRMAN: You can
discuss it with him, Madam.

SHRI B. GUPTA: Sir, we have just now had
a very interesting spectacle of heroic victory
by the champions of reform led by Field

Marshal Shri B. K. Mukerjee. I wish them
all luck.

MRr. DEPUTY CHAIRMAN: No
aspersions.

SHRI B. GUPTA: No, Sir, it is not
an aspersion. After all, how many
Pield Marshals there are. Anyway, if,
you do not like it..............

MR. DEPUTY CHAIRMAN: Do not make
such remarks.

SHRI B. GUPTA: Anyway, I wish *them all
luck. Now, Sir, as you have ruled out some of
the amendments that we had tabled, I will not
speak on them. I think I can say a few words
on this permanent alimony irrespective of
what happened before, and what has been
decided which is not acceptable to us at all.
Permanent alimony is a charge, a continuing
oharge and is much more exacting than
maintenance that may be charged in the case
of a pending proceeding.
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SHR1J. S. BISHT (Uttar Pradesh): Which is
the amendment to which you are referring?

SuBl B. GUPTA: I speak first on the
clause, then on the amendments and then I
oppose something. There are three clear
stages. Now I am on the clause as it is. I say
that this thing should not be there. Since we
have decided to alter the meaning of the word
alimony I think we should not introduce this
business of permanent alimony here. That
should be avoided.

MR. DEPUTY CHAIRMAN: Even that is
relative. Everything is relative. There is
nothing permanent in this world.

SHRI B. GUPTA: Something ib permanent
as conservatism of Mr. Mukerjee is
permanent.

Mr. DEPUTY CHAIRMAN: If the
husband remarries, the alimony goes; if the
wife remarries the alimony goes.

SHRI B. GUPTA: Supposing she does not
marry?

MR. DEPUTY CHAIRMAN: Then he will
have to pay.

SHRI B. GUPTA: Anyway then. I know
you are a very able lawyer but the trouble is
that you will not be there to defend the wives.
If we had your services all the time, I think I
could sit down.

This should be deleted. I think that some
suitable amendment should be found, even if
it is a question of your having the pound of
flesh.

Amendment No. 190 is a new thing and
does not relate to what you have been good
enough to rule out. Ir simple Bnglish, without
legal quib-blings, it means that we want it not
to apply to women. Of course, we should not
use the word "chaste" but the new expression,
"has had sexual intercourse". I do not know
how this expression will be interpreted
by the
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[Shri B. Gupta.] courts because the idea
varies from time to time and Irom place to
place, also from age to age, as you' will note.
Now, there was a time when even coming out
in the street and walking there was considered
by the society to be lacking in chastity. In
conservative societies, if you do certain things
which are perfectly acceptable in modern
society, it might be construed as something
which would border on unchastity or doing
something which chaste people, according to
them, are not expected to do. I need not go
into that because the wdrd has a very wide
connotation. Since that word has not been
defined, I think it should be avoided. Having
gone through the previous provisions of the
Bill we have certain clear opinion that instead
of saying all this, "Sexual intercourse" and all
that, we should put it in a simple and proper
language which would be understandable and
would leave no room for varied interpretations
by the court. Otherwise, I think, it would
operate against the women. Let it not be
understood that anybody is supporting
unchastity or holding a brief for those people
who do not live a chaste life. We are not
concerned with that aspect of the matter here;
we are concerned with certain cases of
alimony being withheld from women. That is
the point. Now, in a case where it is proved
that the woman has had sexual intercourse,
alimony can be withheld. Now, this change of
wording should be acceptable, as far as the
wording is concerned. I have no particular
fascination for any particular phraseology pro-
vided the sense is carried by a suitable
expression. I know that feeling will be roused
on that side of the House. I do not see Mr.
Mukerjee here; if he had been here he would
have been a little sensitive to this thing. I want
the deletion precisely because that clause if
left as, it is, is likely to be interpreted in a
diverse manner. Such may add a stigma to
certain people that they did not observe
chastity. That is why I say that we should not
have this; if we
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were making an international law, if we
embodied such expressions, they would have
meant nothing at all. However we have to
consider that we are making a provision for
our Indian society. In-the United States it
would have made no sense. In England pro-
bably it would have a little more sense. We
are concerned with what it means in India
where it will be interpreted in a particular
way. Therefore, I say that when matters go to
the law courts, the tendency on the part of our
lawyers is to quote the cases from the United
States court proceedings or from the court pro-
ceedings in the United Kingdom, proceedings
from the Privy Council and all that in order to
prove the case they had been briefed for.
Therefore, I say: Take this word, and I think
my amendment is quite clear; it is quite
categorical and I do not know if Diwan
Chaman Lall who has been unofficially
advising the Government all the time here
would kindly consider my amendment.

DwaN  CHAMAN  LALL:
amendment are you talking about?

Which

SHRI B. GUPTA: 190.

DiwaN CHAMAN LALL: What my hon.
friend is saying in regard to 190 is entirely
different to what is contained in 190. If my
hon. friend reads 190 in connection with
clause 25 then he may be able to explain what
his standpoint is. What is the standpoint?

SHrRI B. GUPTA: My standpoint is
the deletion of the words...............

DiwaN CHAMAN LALL: What is to be
deleted and what is to be inserted?

SHRI  B.
1S e .

GUPTA: "if such party

MR. DEPUTY CHAIRMAN: He wants that
some words be deleted in lines 29—31.

SHRI B. GUPTA: I want that the words "if
such party is the wife, that she has not
remained chaste, or, if such
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party ia tlie husband, that he be
deleted.

Then I say in my amendment, No. 191,
"That at page 11, line 31, the words
"with any woman" be deleted.

Now the words "with any woman" in
my amendment No. 191 would be
redundant, if the other thing in 190 be
accepted and the portion suggested by me
is deleted. Now I can read out to you
what the clause would read: "If the court
is satisfied that the party in whose favour
an order has been made under this
section has remarried or has had sexual
intercourse outside wedlock, it shall
rescind the order." Now is it clear? This
is my amendment.
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Surr GOVINDA REDDY: That is
inserutable.
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MR. DEPUTY CHAIRMAN: Any
comment on that issue is now barred.
Now, we are concerned only with the
chastity of the woman or the faith-
lessness of the man. Only on those points
you please speak.
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Mr. DEPUTY CHAIRMAN: Penalty
clause, Mrs. Nigam. Be very brief.
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divlt gieft & a2 dented &° Tl & w4
wft =t o &y

SHRI B. K. MUKERJEE: May 1 know,
Sir, on What amendment she is
speaking?

MR. DEPUTY CHAIRMAN: She has
moved 188 and 189. If you do not pay
alimony in time, you have to pay penalty.

SHRI B. K. MUKERIJEE: As you have
ruled out the earlier amendment this also
has to be ruled out.

MR. DEPUTY CHAIRMAN: No, no. I
have not ruled this out.

sftwell wiverdt Feevw : ofoe, @y W e
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MR. DEPUTY CHAIRMAN: I want
you to confine your remarks only to the
penalty clause, which you want the
House to adopt. Let us not talk about this
'naitik, dharmic and arthic' conditions.

Please confine your remarks to the
penalty clause.
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st TmaatE ey TiEd )

s aed G wF et et
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g seAw Al OF & wEH F A A T
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MR. DEPUTY CHAIRMAN: The time
is coming when you wiH have to suffer
for all these things, Mr. Dube.

Pr av o dddE gpd o R E oAt
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T F T A OUFR F O I T
TE% aRr da g A g ot & o dur o
G GHE ATi wedt | & @i e
ferat %1 oy Tagat =7 Temr o7 e
o atEr 79 & ) W A A e off
AT T ATYT W A4 TEn & e qg
st A, o A et drre

MR. DEPUTY CHAIRMAN: I am
very sorry, Madam. Bhartiya sans-kriti
does not come in this penalty clause. I
want you-to be relevant otherwise I will
have to ask you to sit down.
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[ 15DEC. 1954 1

Divorce Bill, 1952 2190
i TUGWITA : HgTAen & A AHede
%W # &t ap wigd |

sitwelt artaR Teerw ; grerw 9g & 0% o
T % Tod Fig wen 9@ wa f....,

ol JUENNTE : i T W T
# ateT dgcanh o & o e aHEHE
@ @ wTed | mrer gow A ot & T
o gade olewdt @@ 96 999 oW
FeeEt @ Sy |

sftwrelt wrveret e : Pl aw ® ew
7z 72 s § PF gw Aty awht wE
qE AT FR OO

st gwmneTy ;g oFE £ T oam
FiEde @ AT |

sitareft antaeft T« & o @ wEen
ot € Tw 57 g% weien Wew 9 @
o OfF MR T TR W g9 £ | o
AT oA % Tod TgT W gt § et
AT g w @A @ A we gl & | TEE
i a1 At 9% AFA e anet § o d
Porell omerwr & s @M OTE O | WW
ast agt W amw 7@ T oer ot
Far T qgw Tegad @t A w7, 99% tad
T ovT & w6 W AE ® AR FiE 9N
@l adt g § 1 @l 9 qew fear w1
O TR E ool SRR & % ouF 9T
e ArETor W AMTd® FOOT A9 A g
afy ot STex &1, oA weter w1 @i
A0 qTER F1 A% 79 6 9 A2 9@
g Porat w1 am wvd ¥ 4 wwoTw
asfEHz Y wwdw wEA | THW e A
WA TEd WA SR TR 9T § | SWE
T ol qie W AR A Tie 2

MR. DEPUTY CHAIRMAN: Suffi-
cient has been said, Madam. Please sit
down.

Do you want to speak, Mr. Tankha?

PANDIT S. S. N. TANKHA: I just want
to put one question, Sir.
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MR. DEPUTY CHAIRMAN: Why do
you question her? She is not a lawyer
like you.

Hindu Marriage and

PANDIT S. S. N. TANKHA: It is a very
relevant question, Sir.

#° Taw’ @ @ 9Ew g 19 aR i
gt At F glei T gm oA I
T AW O @O gt | @iwd g|
daeRt W At FE agw FO 2 9w
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MR. DEPUTY CHAIRMAN: I am
now thinking that I should have ruled
your amendment out of order.

PrROF. N. R. MALKANI: Sir, there is
my amendment No. 192.

MR. DEPUTY CHAIRMAN: But that
is the same thing.

PRrOF. N. R. MALKANI: But I have to
say something.

MR. DEPUTY CHAIRMAN: Then be
brief. You will have only one or two
minutes.

PROF. N. R. MALKANTI: I am never long-
winded. Sir, my amendment is a very
small thing but a very necessary thing.
You have used two kinds of languages,
perhaps meaning two standards of]
morality. And I say that there should be
only one standard of morality. Therefore,

I say that if you want to use the word
"chaste", T have no objection if you use
the same word with regard to man. And if
you want to use the words "sexual
intercourse”, use them also for women.
There should be no difference about the
use of the language. Otherwise the word
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"chaste" would have any meaning,
vague, indefinite, and perhaps to the
detriment of women. Therefore, I say that
the same language should be used for
both, whether you accept the latter or the
former.
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THE MINISTER IN THE MINISTRY OF
LAW (SHRIH. V. PATASKAR) : Sir, this is a
very simple provision, and I need not dilate
upon it. It appears as if a battle royal is
being waged between a man and a woman.
But that is not so. [ think this sort of a provi-
sion is most desirable in a measure like
this. Of course, I will not dilate any further.
This provision seeks to provide for
permanent alimony and maintenance. Itis
a very simple provision. After all, we should
see what is the nature of the amendments that
have been proposed. The lady Member, Dr.
Seeta Parmanand, wants only a change in the
wording. According to her, there is no
change in the meaning. Since that is so, I do
not see any reason why there should be
any change. And then, as regards amend-
ment No. 190, I have carefully tried to
understand it, but in view of some provision
in clause 24, that amendment makes no
meaning. Therefore, I cannot accept it.
Then, with regard t0 amendment No. 186,
I think, it needs no argument to say that
that amendment is not at all necessary.
The hon. lady Member said that
women did not run after alimony. I also
admit it; I also move in society, and I know
much about the middle classes and the lower
middle classes. And this is not going to affect
very many people.  Ordinarily, husbands
and wives try to adjust themselves. Why
should we presume that all husbands will be
demons incarnate? We should not try to
create another problem in our country,
vizz man v. woman.  With respect to
amendment No. 188, I might say that that
also is more or less a vindicative amendment.
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Why should we make it penal? It is not
desirable always to harp upon the idea that
the woman is always helpless. I think both,
man and woman, can be helpless or both can
be helpful. Normally we find that men and
women adjust themselves. And I think this is
a simple provision which shoulJd stay. I,
therefore, do not propose to accept any
amendment, and I request that this simple
clause may be passed.

MR. DEPUTY CHAIRMAN: The question
is:

185. "That at page 11, for lines 28
to 32, the following be substituted,
namely: —

'(3) If the court is satisfied that the
wife has had sexual intercourse with any
man other than the husband himself it
shall rescind the order."

The motion was negatived.

MR. DEPUTY CHAIRMAN: The question
is:

186. (ii) "That at page 11, in lines
29—32, the words 'or, if such party
is the wife, that she has not re
mained chaste, or, if such party is
the husband, that he has had
sexual intercourse with any woman
outside wedlock' be deleted."

The motion was negatived.
SHRIMATI SAVITRY NIGAM: Sir, 1 beg
leave to withdraw my amendments.

*Amenmdents Nos. 188 and 180 were, by
leave of the House, withdrawn.

SHRI B. GUPTA: Sir, 1 beg leave to
withdraw my amendments.

*Amendments Nos. 190 and 191 were, by
leave of the House, withdrawn,

*For text of amendments Nos. 188, 189,
190 and 191, see col. 2178 supra.
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MR. DEPUTY CHAIRMAN: The
question is:

192. "That at page 11, lines 29—
32, for the words 'if such party is
the wife, that she has not remained
chaste, or, if such party is the hus
band, that he has had sexual inter
course with any woman outside
wedlock, it shall rescind the order',
the words 'if either party has had
sexual intercourse with any person
outside wedlock, it shall rescind the
order' he substituted."

(After a count) Ayes—17; Noes—22.

The motion was negatived.

MRr. DEPUTY CHAIRMAN: The
question is:

"That clause 25 stand part of the Bill."

The motion was adopted. Clause 25 was

added to the Bill.

MR. DEPUTY CHAIRMAN: Now we take
up clause 26.

SHRI B. GUPTA: Sir, I move:

193. "That at page 11, for the
existing clause 26, the following be
substituted, namely: —

'26. Custody of children.— (1) In any
proceeding under this Act, the court shall
pass orders to the effect that the mother
shall be entitled to the custody of the
children until they attain the age ¥ of twelve
after which such orders may be modified in
accordance with the wishes of the children:

Provided that the court may deny
custody of the children ,of twelve years
or below to the mother if the mother is
insane or found morally degenerate.

(2) The court may, from time to time,
make orders with respect to the
maintenance and education

of such minor children consistently with
the wishes, whenever possible, and also
revoke or suspend such orders, provided
that such revocation or suspension shall
be made consistent with the requirements
of the children's welfare, and where the
children are in the custody of the mother,
with the mother's right to such, custody."

Dr. SHRIMATI SEETA. PARMANAND:
Sir, I move:

194. "That at page 11, lines 33-34,
for the words 'In any proceeding
under this Act, the court may, the
words 'The mother shall be consi
dered the natural guardian of the-
children even after divorce, but the
court may, however,) be substitut
ed."

PANDIT S. S. N. TANKHA: Sir, I move:

195. "That at page 11, after line
44. the following proviso be added,
namely: —

'Provided that it shall at no time be
competent for the court to grant the
custody of a boy below the age of five
years and of a girl below the age of seven
years if the mother desires or is willing
to retain their custody except where she
is adjudged to be of immoral character."

MR. DEPUTY CHAIRMAN: The clause
and the amendments are open for discussion.

PANDIT S. S. N. TANKHA: Now, Sir, why
do I want this amendment? As you know, Sir,
under the Hindu law, guardianship of the child
is with the father. Although under law this is
so, yet it is a great hardship both for the
mother as also for the child, to tear the child
away when it is of a very young age. I have
known of cases, in which a divorce court,
even where there was no allegation of im-
morality against the wife, has at its whim,
directed that a boy of four
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years should be removed from the
mother. I consider, it was most wrong

of the court to do; and since there is danger
that such orders may be passed hereafter
also, I consider that a certain minimum age
should be prescribed before which the court
will not be competent to take away the
custody of the child from the mother. I also
know of another case in the di- * vorce court,
where although there was no allegation of
immorality against the mother, the two
daughters of that lady who were just 7 or 8
years of age were taKen away from the cus-
tody of the mother and handed over
to the father. I consider such orders most
unfair and  unjust, and against the
interests of the children themselves. Since
under the previous law it is the court which
decides this matter, I do not now want to
leave it to the discretion of the court, but I
want it to be bound down by the
stipulation that if a girl is below the age of 7
years, her custody will not be taken away
from the mother, and if a boy is below the age
of 5 years, His custody will not be taken
away from the mother. The only
exception to this rule will be where a mother,
supposing she wants to remarry, does not
want the custody of the child, or
where, because of the immorality of the
mother the court does not think it expedient
to place the custody of the young child in
her care. Itisonly then that such custody
should be allowed to be taken away from
the other and not otherwise. We know
that under the Mohammadan Law the rule of
custody is that a girl, until she attains
puberty, remains under the custody of the
mother, and a boy, until he attains the age of
seven years remains in the custody of the
mother. But since the Hindu law has no such
stipulation and the guardianship of the
boy or the girl remains with the father, it is
necessary that in making provision for
guardianship under this enactment, some
restrictions should be imposed, and the ages
suggested by me are the very minimum,
which I consider to be reasonable. I am
willing to accept the amendment of Mrs. Par-
va+hi Krishnan—I think it is Wo. IM—
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".vhere she says that the custody of the child
until the age of twelve years should not be
taken away. I am willing to accept that
position, if the House accepts it, but in case it
is not agreeable to accept her amendment,
then I would press for my amendment, and I
hope it will be accepted by the House.
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Dr. SHRIMATI SEETA PARMA
NAND: Sir, I am speaking on my
amendment No. 194, and it is based on
the birth right of the mother—and the
child also. The mutual relation
demands that the child should be look
ed after by the mother and the mother
has the prior right to look after the
child, even in preference to that of
the father. The clause as it is does not
recognize this right. It says: "In any
proceeding under this Act, the court
may, from time to time, pass such
interim orders and make such provi
SIONS ... " That means it does not
recognize, before putting down in so many
words, the natural right of the mother to be
the guardian of the child. Well, as I have said
in my speech on the first reading of the Bill,
that nature even has given the custody of the
child, from the very time of conception, to the
mother and it is not right not to recognize that
right in our legislation, as it does not take
away the right of the court in cases of desir-
ability of a change. The insertion of the words
which I have suggested does not take away
the right of the court to change the order from
time to time as circumstances always may
demand. I do not want to repeat the arguments
put forward so well by Mrs. Savitry Nigam,
how a step-mother or even the father, with the
limitations that he has, will not be able to look
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after the child in the same way. Even giving
the physical comforts is not the only thing that
a child requires. The mother's touch, the
mother's look even at the child has some
value, emotional as well as educative, which
nothing else in the world can make up. In
order to recognize this natural right, the
mother's place in our family, in our society
and in our legal system, these words must be
put there and I do hope that the hon. Law
Minister would accept this amendment. Re-
cognizing this and wanting to give women
their due place, his other colleague has so
eloquently put in the speech which he made
when replying to the speeches on the first
reading that they are fully conscious that
women in Hindu society have held such a
high position, how they have helped to
preserve the Hindu culture, Hindu religion,
how though the men may have the right,
women have the veto in day to day life—we
have seen an example of that veto just now
over the alimony division, but that is by the
way. So, I would appeal to him to put these
few words as suggested in the amendment.

SHRIMATI PARVATHI KRISHNAN: Sir,
in putting this amendment before the House, I
wish to make it clear that it is in the interests
of children that we have brought this
amendment. It has been recognized
throughout the ages, in every stage of society
and civilization, that the mother is the natural
guardian of the child. In the mother's
absence—whether it be because the mother
has been ill; or the mother has left the child
an orphan at an early age; or for various other
reasons the child is separated from the
mother—the child's life is always incomplete.
As 1 said earlier in my first speech, the
greatest literature, perhaps in the world, has
come into being glorifying the beauty of
motherhood, glorifying the love of the mother
for her child, of the child for the mother. It is
not just mischance; it is not just by any
accident that poems and great stories have not
been written about ihe glories of the father's
love for his child or the child's



2201 ‘cmau Marriage and

love for his father. It does not mean
that fathers also do not love their
children, but what is the reality?

When a child is ill, even if the child
be at the age of fifteen or thirty, and
needs attention at night, is it the

father or is it the mother who is to be
found at the bedside of that child—be
it of any age? Right from the time
of birth, as long as the mother and
father are living, the reality is that
it is always the mother who is there,

to smooth the fevered brow; to wipe
the sweat from the forehead of the
feverish child. And the father will

be snoring in the next room..................

SOME HON. MEMBERS: No, no.

SHRIMATI PARVATHI KRISHNAN: Of
course, he will be available for ringing up the
doctor or for taking the car out and doing all
those manual duties. But it is the spirit of
motherhood always which really rules huma-
nity and the natural right of the mother to be
the guardian of her child should be
recognized by all humane people, by all
people who are in favour of social reform and
social measures. I wish to make it absolutely
clear that this is not a question of the equal
rights of men and women. It is becoming
rather monotonous to have one side saying
that men are lining up against women and on
the other side that women are lining
themselves up against men. I do not subscribe
to that view, because I feel that progressive
people do not differentiate between one sex
and another; they look upon society as a
whole; they feel that civilisation can develop
only when social reforms are brought forward
and when society as a whole is raised to a
higher level. There is, of course, the time-
honoured argument that I am sure so many of
our hon. friends would like to get up and
urge, "What if the mother pampers the child?
The discipline of the father is necessary so
that our future citizens can grow up unspoilt,
disciplined, with honour, integrity and so on
and so forth." For that, provision ia made in
this amendment, and that
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is what I would like to draw the attention of
hon. Members to:

"The court may, from time to time,

make orders with respect to the
maintenance and education of such
minor children consistently with the
wishes, whenever possible, and also
revoke or suspend such orders, pro
vided that such revocation or sus
pension shall be made consistent
with the requirements of the child

ren's welfare, ..........

I want to emphasise the word "welfare". If
there be cases, where it is felt that the mother
is pampering the children too much as a result
of being separated from the husband, she
might be giving in too much to the children so
that they are growing wilful and without
discipline, to guard against that difficulty,
there is a provision here by which children
can be rescued from that danger. Therefore,
there need be no apprehension on that score.

The second argument is: what would
happen if the mother, who is divorced, is
leading a life of adultery or is morally
degenerate and so on? There, again, to
safeguard against such cases also, there is a
provision that the court may deny the custody
of the children-of twelve years or below to the
mother if the mother is insane or found
morally degenerate. 1 am sure that the
Members of this House will have no quarrel
with this amendment and that they will, in the
largeness of their mind, having the interests of
the future generation of this country at heart,
having the interests of those children who will
be inheriting the provisions of this law, and
also having in mind that children should as far
as possible be left with their mothers, having
all these in mind, unanimously, large-
heartedly and open-heartedly accept this
amendment.

SHRI KISHEN CHAND: I want to speak.

MRr. DEPUTY CHAIRMAN: I have to
bring to your notice that we will have to finish
this Bill, including the
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[Mr. Deputy Chairman.] third reading,
today. Mr. Bhupesh Gupta will co-operate.

SHrRT KISHEN CHAND: I entirely agree
that children should be well-looked after, but
after all it is a question of which party is more
educated. Suppose the atmosphere in the
house is one of illiteracy; naturally the child-
ren will not be brought up properly. If the
mother is more educated, I think the custody
should be given to the mother. If the father is
more educated, the custody should be given to
the father. But, may I draw your attention to
the fact that in boys' schools, I know
definitely, the other boys will make the life of
the boy of a divorcee almost impossible? If
the other boys ask him, "Who is your father?"
and the boy tells them, "My father has
divorced my mother. I am without a father.",
then naturally his life will become impossible
in the school, and he will not be able to get
proper education in the school. Specially in
the case of boys, the custody should be with
the father, as far as possible. Therefore. I
submit that the clause as it stands in the Bill
should be retained and that the amendment
should not be accepted.

SHRI P. T. LEUVA (Bombay): I want to ask
a question of the hon. Minister. I am not
speaking on the amendments. -I am confining
myself to the last three lines of the clause:
"and the court may also from time to time
revoke, suspend or vary any such orders and
provisions previously made." Now, the order
may be made by the trial court, and then the
matter may go in appeal to higher courts, even
to the Supreme Court. Now, the order passed
by the Supreme Court becomes the final order,
and then that order has to be obeyed, but
according to the clause now, "the court may
also from time to time revoke, suspend or vary
any such orders and provisions previously
made." It is not clear which court is meant.
This will create hardship.

MR. DEPUTY CHAIRMAN: It means the
court of original jurisdiction,
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SHRI P. T. LEUVA: The court may also
revoke, suspend or vary any such orders and
provisions previously made. This order may
mean the order pass-eel by the court which
originally decided the case or by the appellate
court. So, if you retain this, difficulties Oi
interpretation may arise in future. Suppose a
case has been filed in the Supreme Court it
may very well be argued that it is the
Supreme Court i wiH be giving the final
orders and so that Court alone can revoke.
suspend or vary any such orders and
provisions previously made.

MR. DEPUTY CHAIRMAN: Suppose the
original court passes an order and then the
Supreme Court on appeal modifies that order;
even then the court of original jurisdiction can
modify the orders.

SHRI P. T. LEUVA: If the order of the
appellate court is binding, then that order can
only be changed by the court which passes
the final order.

SHRIH. V. PATASKAR: Not necessarily.

SHRI P. T. LEUVA: Probably my hon.
friend is thinking of maintenance, 489. So far
as 489 is concerned, there is a specific
provision that, if there is any change in the
circumstances of either party, then the court
has the right to vary the maintenance order.
But those words are not used in this clause.

SHRI H. V. PATASKAR: In the case of a
maintenance decree, supposing the original
decree is Rs. IOO per month, and then it goes
to the higher court. It may pass orders for
some other amount. Still the court of original
jurisdiction can vary the decree if
circumstances so require. Here also the
governing provision is just on the lines of
that. If circumstances change and the court
thinks it just and proper, the original court
will vary the order.

SHrRI P. T. LEUVA: In the case of
maintenance, that power has been given, but
here that power has not
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been given to the
jurisdiction.

court of original

SHrr H. V. PATASKAR:
sidered my friend's point.
ing provision is that the

I have con
The govern
court may

pass such orders as are just and pro
per and even after the Supreme
Court .......

SHrRi P. T. LEUVA: Here also if the
intention is that the original court can change
the orders, when there is a change in
circumstances, the wording must make it
clear.

SHRI H. V. PATASKAR: It presupposes.

SHRIP. T. LEUVA: But it is not clear here.

SHRI H. V. PATASKAR: So far as I And,
the position is the same. How ever, the matter
may be examined.

So far as the relationship of the mother in
general is concerned, I entirely agree with
what the hon. lady Members have suggested
and [ think it is needless to say that the mother
in all parts of the world is regarded as the best
guardian for infant children. That is normally
true, but what we are trying to do in clause 26
is to make provision in respect of those
children, whose father and mother have
unfortunately resorted to a court of law for
getting divorce. Even in those cases, the only
suitable provision that could be made is that
that court which takes cognizance of this
matter shall decide what is just and proper. If
we go on enumerating cases of what should
be just, it is a different matter. Therefore, the
whole idea underlying it. is not to show any
disrespect, inferiority, inequality to any man
or for woman but where to the misfortune of
the child the father and mother unfortunately
have resorted to a court of divorce,—which I
am sure will be on very rare occasions—the
court will be given the power to find out and 1
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am sure in many cases where young people
are concerned, no court will be so heartless or
cruel to take away the child from the mother
and give to the father. But circumstances may
be there, as was argued by some, where the
mother may not be a proper guardian. It is
only in rare cases. The clause is quite proper
as it is and it is all agreed and I think it is a
universal proposal and it does not require any
argument to say so far as the question of
custody by the mother is concerned. Now, it
is tried to be argued that it is a right. There
are some amendments that it is the right of
woman to have the custody of the child.
There is no question of right It belongs to
both so far as maintenance, education,
custody, etc., are concerned. Both the father
and the mother are naturally expected to take
care of the young children and it is only, as I
say, in a few cases of this type that this may
arise and this is not the place where the rights
of men or women should be discussed and I
think, therefore, that my sisters will very
patiently try to look into the provision as a
provision made for exceptional cases when
unfortunately, as I said to the misfortune of
the child, the father and mother have resorted
to the divorce court, and the only authority to
whom the discretion could be given without
mentioning or enumerating everything is the
court itself and no court is supposed to be so
ignorant of the fact that normally young
children will be taken care of better by a
mother. I have nothing further to add.

DRr. SHRIMATI SEETA PARMANAND:
This last sentence "and the court may also
from time to time revoke, suspend or vary
any such orders and provisions previously
made" are not there in an exactly identical
clause passed by us in the Special Marriage
Act. What is the object in adding these lines
here?

MR. DEPUTY CHAIRMAN: They are
there.  'fyou want I will read
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[Mr. Deputy Chairman.] from it. You
have missed the line. In section 38 it says in
the Special Marriage Act:

"May upon application by petitioner
revoke, suspend or vary from time to time
all such orders and provisions with respect
to custody, etc."

It is there. They come in the middle of the
section.

The question is:

193. "That at page 11, for the
existing clause 26, the following be
substituted, namely: —

'26. Custody of children.— (1) In any
proceeding under this Act, the court shall
pass orders to the effect that the mother
shall be entitled to the custody of the
children until they attain the age of
twelve after which such orders may be
modified in accordance with the wishes
of the children:

Provided that the court may deny
custody of the children of twelve years
or below to the mother if the mother is
insane or found morally degenerate.

(2) The court may, from time to time,
make orders with respect to the
maintenance and education of such
minor children consistently with the
wishes, whenever possible, and also
revoke or suspend such orders, provided
that such revocation or suspension shall
be made consistent with the requirements
of the children's welfare, and where the
children are in the custody of the mother,
with the mother's right to such custody."

The motion was negatived.

MRr. DEPUTY CHAIRMAN: The
question is:

194. "That at page 11, lines 33-34,
for the words 'In any proceeding
under this Act, the court may,' the
words 'The mother shall be consi
dered the natural guardian of the

children even after divorce, but the court

may, however,' be substituted."

The motion was negatived.

MR. DEPUTY CHAIRMAN: The
question is:

195. "That at page 11, after line
44, the following proviso be added,

namely: —

'Provided that it shall at no time be
competent for the court to grant the
custody of a boy below the age of five
years and of a girl below the age of seven
years if the mother desires or is willing
to retain their custody except where she

is adjudged to be of immoral character.
(After a count) Ayes—9; Noes—20. The

motion was negatived.

MRr. DEPUTY CHAIRMAN: The
question is:

"That clause 26 stand part of the Bill."
The motion was adopted.
Clause 26 was added to the Bill.

MRr. DEPUTY CHAIRMAN: We
now come to clause 28.

SHRIJ. S. BISHT: Sir, I beg y>move:

196. "That at page 12, at the end of
line 11, after the word 'pronounced'

the following be added, namely: —

by the principal civil court of original
jurisdiction and within one month after
the decision appealed from shall have
been pronounced by a city civil court or
any other civil court which may be
specified by the State Government, by

"m

notification in the Official Gazette.

SHRIRAJAGOPAL NAIDU: Sir. 1
move:
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224. "That at page 12, lines9to 11 be
deleted."

MR. DEPUTY CHAIRMAN: The clause
and the amendments are open for discussion.

SHr1 J. S. BISHT: The only idea of moving
my amendment is to clarify the position. |
think Ior appeals, the Cooc of Civil Procedure
is applicable in ail cases. I had a doubt that in
the case of an appeal from the District Court
che time is three months far an appeal to the
High Court but in the case of all appeals from
a Munsif's Court or a Subordinate Judge's
Court, the time is 30 days but now the power
of trying these matrimonial cases is bound to
be given to many civil courts as well as to
other courts as the State Government may
empower in this behalf and it is quite possible
that the City ivfunsif may be empowered in
this behalf in some States. Therefore, it does
not seem to be quite fair that there should be
this long gap of 90 days for an appeal from
the Court ol the Munsif or a Subordinate
Judge tj that of a District Court.

MR. DEPUTY CHAIRMAN: WiH not the
Schedule of Limitation Act provide for these?
Why should it find a place here?

SHRI J. S. BISHT: It lays down here the
time. It says that every such appeal shall be
instituted within 3 months. This is a new
limitation. The second proviso gives a new
limitation. That is why I wanted to bring it in

line with the law of limitation and the
C.P.C.
SHRI RAJAGOPAL NAIDU: Sir. my

amendment is for deletion of the last proviso
which gives the three month's time.

MRr. DEPUTY CHAIRMAN- Don't you
want any limitation?

SHRI RAJAGOPAL NAIDU: Yes, because
it is not necessary since it is stated in clause
21 that the C.P.C. will

92 RSD
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be applicable and when the C.P.C. is made
applicable the rules framed by the High Court
will also be appll-: cable. In the C.P.C. Order
40 deals j with the provision for appeals and
section 12 of Limitation Act deals with the
details of applicability of limitation.

Suri D. P. KARMARKAR: I am prepared
to have the proviso only. I mean the second.

MR. DEPUTY CHAIRMAN: That should
satisfy you aiso.

SHR! RAJAGOPAL NAIDU: Yes.

MR. DEPUTY CHAIRMAN: The question
is:

224. "That at page 12, lines 9 to 11 be

deleted."
The motion was adopted.

SHRI J. S. BISHT: Sir, I beg leave to
withdraw mv amendment

*Amendmeht No. 196 was, by leave of the
House, withdrawn.

MR. DEPUTY CHAIRMAN: The question
is:
"That clause 23. as amended, stand part
of the Bill."

The motion was adopted.

Clause 28, as amended, was added to the
Bill.
MRr. DEPUTY CHAIRMAN: The motion
is:
"That clause 29 stand oart of the Bill."
DiwaAN CHAMAN LALL: Sir, I move:

197. "That at page 12, line 17, after the
word 'different' the word 'religions'  be
inserted."

MRr. DEPUTY CHAIRMAN: Mr. K. B.
Lall is not here and so amendment No. 198
is not moved.

*For text of amendment vide col. 2208
supra.
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SHR1 KISHEN CHAND: We are not
moving amendment No  139.

Hindu Marriage and

SHRI B. M. GUPTE (Bombay): Sir, I
move:

200. "That at page 12, line 21, for the
words 'any special enactment' the words
'the Madras Marumal:-kattayam Act, 1932'
be substituted."

MR. DEPUTY CHAIRMAN: Amendment
No. 201 of Shri Kishen Chand is barred.

Suri T. D. PU»TAKE (Madhya Bharat):
Sir, 1 move:

202. "That at page 12, after line 22, the
following be added, namely:—

'Provided that in the case of a divorce
effected after this Act comes into force,
by customary methods, such as, by
mutual consent, or, by a meeting of the
caste, is reduced to writing executed by
the parties to the divorce and registered
at the office of a Registrar or Sub-
Registrar of documents.' "

SHRI RAJAGOPAL NAIDU:
moving my amendment No. 223.

I am not

MR. DEPUTY CHAIRMAN: All these
amendments and the clause are now open for
discussion.

DiwaN CH AMAN LALL: Mine is
a small amendment, and..............

SHRI D. P. KARMARKAR: With a view to
save time, I would like to submit that I am
prepared to accept amendment No. 197,
moved by Diwan Chaman Lall.

DiwaN CHAMAN LALL: I have nothing
to say except that this amendment is moved
for clarifying the position, in view of the
provision in the Hindu Marriages Validity
Ajct, 1.949.

SHRI B.' M. GUPTE: My amend ment was
designed for the purpose of
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repealing the State Acts, but that purpose is
now served by Diwan Chaman Lall's
amendment. But I find that the question of the
Malabar Act—the Madras Marumakkattayam
Act—remains. We have to say whether that
Act remains or not. I feel that the Government
wants that Act to continue. I am prepared to
make an exception of that Act. because an en-
tirely diiferent system prevails there and the
divorce law under the Marumakkattayam Act
is different. Therefore, that Act should be
preserved. 1 personally feel that the
Government also want to preserve it.
Otherwise they would have included it in the
amendment moved by Diwan Chaman Lall.

MRr. DEPUTY CHAIRMAN: But, Mr.
Gupte, sub-clause (2) protects it, | mean sub-
clause (2) of clause 29.

SHRI B. M. GUPTE: But if it is to be
preserved, it should be specifically stated.
That is my point.

SHrI T. D. PUSTAKE: Sir, I have moved
my amendment for two reasons. First of all,
oral evidence can easily be produced under
different pretexts and the court may believe it
or may not believe it. And in the case of poor
women that would lead to lot of trouble and
loss. Secondly, it is very easy to produce
evidence for positive things, i.e. to say that di-
vorce did take place, but it is difficult to
produce evidence that divorce did not take
place. Moreover, such oral evidence can be
tampered with. This way also women will be
in great difficulties. I know that there was an
Act called Natra Dhaniha Act in the former
Gwalior State for more than 40 years which
provided that if there is a divorce, it had to be
registered in a court ot' law. I do not seek to
have it registered in a court of law: but I
submit that the fact of divorce

I be registered before a I trar as a document.
This can done and in the event ot judicial pro-
ngs, the evidence could easily be produced
and the proceedings in' the courts will also be
shortened, i may also submit that in cases
of this
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nature, women can easify be won over for
some time, because the man who has
committed an offence of bigamy usually
cajoles or entreats the woman to say that there
was a divorce even when there was none and
thus escapes the punishment to which he was
liable. I know of cases in Bombay Presidency
where out of 1,200 nearly 700 people were
acquitted and got scot free though they had
committed bigamy. Therefore. I feel that this
amendment which is a simple one and which
seeks to register the fact of a divorce should
be acceptable to the Government. There will
then be no necessity for oral evidence and
perhaps for no judicial proceedings even.

SHrI D. P. KARMARKAR: As re
gards Mr. Gupte's amendment...............

MR. DEPUTY CHAIRMAN: But he *Joes
not nress it.

.SHRI D. P. KARMARKAR: As regards Mr.
Pustake's amendment, there is something to
be said from 'that point of view. But as you
are aware, we do not want to disturb whatever
exists at present and this is a proposal
requiring the registration of divorce in the
Sub-Registrar's office and making it a
decisive evidence and all that. Frankly, at the
present -moment. I am unable to accept the
amendment without further thought. But I can
assure the hon. Member that we will give our
thought to it.

MR. DEPUTY CHAIRMAN: The 'question

Hindu Marriage and

is:
197. "That at page 12, line 17. after the

word 'different' the word 'religions' be
inserted."

The motion was adopted.

SHRI B. M. GUPTE: I beg leave 'of the
House to withdraw my amendment  (No.
200).

* Amendment No. 200 was. by leave of
the House, withdrawn.

SHRI T. D. PUSTAKE: I would like *my
amendment to be put to vote.

*Por text of amendment vide col. 2211
supra.
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M*. DEPUTY CHAIRMAN: The
question is:

202. "That
22. the

ly:—

12, after line
added, name

at page
following be

'Provided that in the case of a divorce
effected, after this Act comes into force,
by customary methods, such as, by
mutual consent, or, by a meeting of the
caste, is reduced to writing executed by
the parties to the divorce and registered
at the office of a Registrar or Sub-
Registrar of documents.""

The motion was negatived.

MR. DEPUTY CHAIRMAN: The question
is:
"That clause 29, as amended, stand part
of the Bill.

The motion was adopted.

Clause 29, as amended, was added to the
Bill.

MRrR. DEPUTY CHAIRMAN: Now
we come to clause 30. There are two
amendments. r

DiwaN CHAMAN LALL: Sir, I move:

203. "That at page 12, for the ex
isting clause 30, the following be
bstituted, namely: —

'30. Repeals.—The Hindu Marriage
Disabilities Removal Act, 1946 (XXVIII
of 1946), the Hindu Marriages Validity
Act, 1949 (XXI of 1949), the Bombay
Prevention of Hindu Bigamous Mar-
riages Act, 1946 (Bombay Act XXV of
1946), the Bombay Hindu Divorce Act,
1947 (Bombay Act XXII of 1947). the
Madras Hindu CBigamy Prevention and
Divorce) Act. 1949 (Madras Act VI of
1949), the Saurashtra Prevention of
Hindu Bigamous Marriages Act, 1950
(Saurashtra Act V of 1950), and the
Saurashtra Hindu Divorce Act, 1952
(Saurashtra Act XXX of  1952) are
hereby repealed."
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SHRI KISHEN CHAND: Sir, I move:

204. "That at page 12, lines 34-35, after
the words and figures 'and the Hindu
Marriages Validity Act, 1949 (XXI of
1949)' the words and figures 'and sections
497 and 498 of the Indian Fenal Code
(XLV of 1860)' be inserted."

MR. DEPUTY CHAIRMAN: Is the hon.
Minister prepared to accept any of these
amendments?

SHRI D. P. KAKMARKAR: Sir. I am
prepared to accept the amendment moved by
Diwan Chaman Lall.

SHrI KISHEN Uri AND: Sir, T will
not take long. I want to submit that
these penal clauses in sections 497
and 498 of the Indian Penal Code
were enacted on the assumption that

in a Hindu marriage ...............

MR. DEPUTY CHAIRMAN: But for that
you have to amend the Indian Penal Code.
You cannot bring it under this Hindu
Marriage Act.

Suri KISHEN CHAND: But we are
repealing so many other things.

Mr. DEPUTY CHAIRMAN: But you
cannot repeal it in this Act, the Indian Penal
Code has to be amended.

SHR1 KISHEN CHAND: But it can be
repealed under this Act.

MR. DEPUTY CHAIRMAN: All right. Let
us have your arguments.

SHRI KISHEN CHAND: Sir, these sections
were inserted in the Indian Penal Code on the
assumption that a Hindu wife becomes the
property of her husband, therefore, it was
thought that the wife being the property oi the
husband, there should be a penal clause. But
now that the concept of marriage has
completely changed and now that the idea is
to have civil marriages between the parties, it
should not remain a penal offence at all.

I beg to submit that adultery is a cause for
dissolution of marriage under this Bill and
side by side with

[RAJYA SABHA J Divorce Bill, 1952

2216

this adultery remains a penal offence. That
means besides this divorce, there will be penal
action against both the-man and the woman.

SHrI V. K. DHAGE
Only against the man.

(Hyderabad):

SHRI KISHEN CHAND: I think it is most
unfair. I think there is no justification to retain
that penal clause. Even in the laws of other
nations whenever a woman is considered to. be
the property of man and any uther person
deprives the husband of his property, penal
action is allowed. But the concept has
completely-changed and, therefore, I submit
that it would be very wrong to retain that
clause in the Penal Code. This is the most
opportune moment to introduce a change and
repeal it.

SHrl D. P. KAKMARKAR: As 1
understand my hon. friend, he wants to have
another type of social reform. He cannot have
it under this Bill; if he wants to try his luck,
he may bring in some such resolution or a Bill
when it is relevant. He cannot ask us to
withdraw certain aspects of the Penal Code.

MRr. DEPUTY CHAIRMAN: Are you
opposing it?

SHrRI D. P. KARMARKAR: I violently
oppose it, Sir.

SHRI B. GUPTA: But you are nonviolent,
I thought.

MR. DEPUTY CHAIRMAN: The question
is:
203. "That at page 12, for the existing

clause 30, the following be" substituted,
namely:

'30. Repeals.—The Hindu Marriage
Disabilities Removal' Act, 1946 (XXVIII
of 1946), the Hindu Marriages Validity
Act, 1949: (XXI of 1949), the Bombay
Prevention of Hindu Bigamous Mar-
riages Act, 1946 (Bombay Act XXV cf
1946), the Bombay Hindu,
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Divorce Act, 1947 (Bombay Act XXII
of 1947), the Madras Hindu (Bigamy
Prevention and Divorce) Act, 1949
(Madras Act VI of 194,9), the Saurashtra
Prevention of Hindu  Bigamous
Marriages Act, 1950 (Saurashtra Act V
of 1950) and the Saurashtra Hindu
Divorce Act, 1952 (Saurashtra Act XXX
of 1952) are hereby repealed."

The motion was adopted.

MR. DEFUTY CHAIRMAN: The question
is:

204. "That at page 12, lines 34-35, after
the words and figures 'and the Hindu
Marriages Validity Act, 1949 (XXI of
1949)' the words and figures 'and sections
497 and 498 of the Indian Penal Code
(XLV of I1860)' be inserted."

The motion was negatived.

MRr. DEPUTY CHAIRMAN: The
equestion is:

"That clause 30 as amended stand part
of the Bill."

The motion was adopted.

Clause 30. as amended, was added 'to the
Bill.

MR. DEPUTY CHAIRMAN: We now
come to clause 1. Amendments Nos. 4 and 6
are barred.

Dr. SHRIMATI SEETA PARMANAND:
Sir, I want to move my amendment No. 5. 1
also want to speak on that.

Suri D. P. KARMARKAR: Before “she
speaks, I may say that I am prepared to accept
it. In spite of this if she wants to speak, I have
nothing to say.

Dr. SHRIMATI SEETA PARMANAND:
You are going to accept it? That is very good.

MR. DEPUTY CHAIRMAN: What a pity?
You have missed a speech.
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SHRID. P. KARMARKAR: 1 am
very sorry, Sir.

DRrR. SHRIMATI SEETA PARMA-
NAND: Sir, I beg to move:

5."That at page 1, line 5, the words

'and Divorce' be deleted."

MRr. DEPUTY CHAIRMAN: The
question is:

5. "Thatat page 1, line 5, the words

'and Divorce' be deleted."
The motion was adopted.

MRr. DEPUTY CHAIRMAN: The
question is:

"That clause 1, as amended, stand part of
the Bill."

The motion was adopted.

Clause 1, as amended, was added to the
Bill.

MR. DEPUTY CHAIRMAN: Motion
moved:

"That the Title stand part of the Bill."

Amendments Nos. 1 and 3 are barred. I
think No. 2 will be accepted.
SHRID. P. KARMARKAR: Yes, Sir.

Dr SHrRIMATI SEETA
NAND: Sir, Ibeg to move:

PARMA-

2. "Thatin the Short Title
'and Divorce' be deleted."

the words

MR. DEFUTY CHAIRMAN: The
question is:

2. "That in the Short Title
'anti Divorce' be deleted."”

the words

The motion was adopted.

MR. DEPUTY CHAIRMAN: The
question is:

"That the Title, as
stand part of the Bill "

amended,

The motion was adopted.

The Title, as amended, was added to the
Bill.
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MR. DEPUTY CHAIRMAN: The question
is:

Hindu Marriage and

"That the Enacting Formula stand part of
the Bill."

The motion was adopted.

The Enacting Formula was added to the
Bill.

MRr. DEPUTY CHAIRMAN:
Karmarkar.

Mr.

SHRI D. P. KAR'MARKAR: Sir,. 1 beg to
move:

"That the Bill, as amended, be
passed."

SHRI H. D. RAJAH: Sir, before this third
reading in this House begins, I wish to make
a submission. Rule 95 ot the Rules of
Procedure—sub-rule (2)— says, "If any
amendment of the Bill is made, any member
may object to any motion being made on the
same day that the Bill be passed, and such
objection shall prevail unless the Chairman
allows the motion to be made". In this Bill, so
many amendments have been moved and
accepted by the Government and it is a matter
which requires a clear study and digestion by
the Members of this House before they can
make up their mind, to come and talk about it.
I would like to have your ruling, Sir.

MR. DEPUTY CHAIRMAN: You will
have it, shortly. You read rule 95(2j which
says, "If any amendment of the Bill is made,
any member may object to any motion being
made on the same day that the Bill be
passed". You read only the first part, not the
later part.

SHRI H. D. RAJAH: I read that too, Sir.
Don't be partial.

MR. DEPUTY CHAIRMAN: The second
part says, "and such objection shall prevail
unless the Chairman allows the motion to be
made". Yesterday the House agreed that we
should pass all the stages.

SHRIH. D. RAJAH: The same day.

[ RAJYA SABHA ]

Divorce Bill, 1952 2220

MR. DEPUTY CHAIRMAN: Yes and you
also agreed. So, the Chair has allowed it and
we shall proceed
with it.

SHRI B. K. MUKERJEE: May | ask one
question? The Chair has already allowed Mr.
Karmarkar to move the motion and he moved
the motion.

MR. DEPUTY CHAIRMAN: Order,, order.

Motion moved:

"That the Bill, as amended, be
passed."
SHrl H. D. RAJAH: Sir, 1 would

like to oppose this Bill. 1 oppose this
Bill not because I am against..................

SHRr H. P. SAKSENA: Have you
permitted him to speak, Sir?

MRr. DEPUTY CHAIRMAN: Yes. You
may get along, Mr. Rajah.

SHRI H. D. RAJAH: Sir, I oppose this Bill
not because I am opposed to> monogamy; |
oppose this Bill not because I am opposed to
divorce but I oppose this Bill because it is
unconstitutional and improper. We have spent
our time and energy in discussing the various
provisions of  this Bill. Now, first of all,
what does this Bill indicate? Sir, in a secular
State, in a State where we have declared to be
non-communal, this Bill is 100 pel cent,
communal. It refers to Hindu marriages and
nothing else.

[THE VICE-CHAIRMAN (SHRI V. K.
DHAGE) in the Chair.]

Article 14 of the Constitution says that there is
equality of law and equal protection of law and,
there-j fore, this Bill which cannot apply to
every citizen of our country, becomes out of
court in the eyes of the Constitution. I would
suggest to the Government that either they must
eat up the Constitution and keep this Bill or else
they must eat up the Bill and preserve the
Constitution. The point at issue is  that,
under article 15 ot
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the Constitution it has been said that there
cannot be discrimination on the basis of sex,
religion or anything. I was proud when

this Constitution was passed by the
Constituent Assembly truly to the precepts
and  the conception of the (fifty-year

struggle of our country for the emancipation of
tnis country, based upon nationhood and
not based upon Hindus, Muslims, Sikhs  or
Christians. When that was the
fundamental concept of the Congress,

this little man spent seven years of his
life  believing in Gandhi and the
values  of Gandhian beliefs that the
Congress and its members  would be

true to their words, true to their fight for
liberation,  true to the concept of life that
they held for the liberation of this
country—men, women and children,
everybody—on the basis of being an Indian.
Indians are a Nation; India is not
Hindus; India is not Christians; India is
not Muslims. On account of the fanatical
agitation of the Muslims, Pakistan was
acceded. These Congress leaders were
responsible for that massacre arising out of|
partition of this country. We swallowed it and
we accepted it and we followed the
principle.  After Independence, what is the
attitude of the rulers of this country, the
Congress Party? They want to create
more divisions in the country and they
want to compartmentalise legislation and
they want to talk as a Hindu, as a Muslim, as
a Christian and so on.

Another important matter that you must
remember is that you are creating a dual
citizenship in this country. The Hindu is
elevated to the position Of a monogamous
animal whereas the Muslims are still entitled
to have four wives. Now. if this is not dis-
crimination I cannot understand English.
With regard to this, you are conferring a
special privilege upon the Muslims. Whereas
you have degraded the Muslim sister, by
virtue of this Bill, the Hindu sister becomes a
superior animal. She has a husband who
believes in monogamy; she is entitled to
protect herself which I respect but at the
san»« time, Sir, she

L 15 DEC. 1054 1

Divorce Bill, 1952 2222

denies this fundamental right to her Muslim
sisters by which the Muslim sister has
become a second rate citizen of this country.
The Constitution does not provide for a
different citizenship for Muslims, a
different citizenship for the Hindus and so
on. The greatest disservice that Pandit
Jawaharlal Nehru can do to tMs
country is to do away with the right of
equality to all the sisters of this country
irrespective of  Hindu. Muslim  or
Christian. Let us consider what the
position will be after  the passage of this

Bill. When this Bill becomes an Act, all the
surplus women who are today the wives
of some Hindu or the other will be

husband-less and by the process of the
law being taken to the back period also,
those ladies also will be made hus-
bandless and in that process what
happened in Bengal when those oppressive
Hindus ill-treated their widows  will
happen to all of them. Those oppressive
Hindus  kept their women perpetually
under subjugation. What happened to the
Bengal widows will happen to the Hindu
women all over India in the course of the
years to come if this Bill is allowed to continue
as law. All these women who are left out
will have either to embrace Islam or any other
religion where more than one wife is
conceded in this country. It is
monstrous; it is not only monstrous but it is
improper that a State should legislate a law by
which a certain section of women are
thrown out to the mercies of other
religions. That would mean that this Congress
Party which is ruling this country

today have become touts and agents of
other faiths, especially of Islam. A law
must be equitable and a law must be

decent. Equality is given to everyone by the

Constitution, but that is denied hy this
Bill. The second point is, what happens
to the children that are born. Where
a. man has more thana wife, certainly
the wife can seek redress by way of
divorce, but what does happen to the

children? They are thrown into the street.
There ««" no provision by which the
childre/j have to become the property of
tha
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[Shri H. D. Rajah.] State. I can understand
if there is at least such a provision hy which
the children are taken care oi by Government
and it feels it a duty to bring up such children.

Hindu Marriage and

I want to warn the Government of the far-
reaching political significance which our
friends in those Congress Benches have not
thought of. Let US see what happens,
assuming that this inequality is perpetrated in
this country. A Muslim citizen can have four
wives and produce 25 childien and a Hindu
will have a sophisticated wife who believes in
divorce and will refuse to bear even a child.
The consequence will be that in the course of
ten or fifteen years there will be a complete
upsetting of population and you will see only
conflict and- chaos in this country whereby
again the Congress people, God forbid their
rule at that time, will have to come to some
terms with those and again divide this country
and hand over the rest to the Pakistan
Government because they will be part and
parcel of that faith. Sir, I can understand your-
doing a thing in the most justiciable manner
possible. In Turkey—it is a 100 per cent.
Islamic State—you have got a provision of a
civil code. What does it say? No citizen of
Turkey can have more than one wife; they
have got a legislation which is based upon a
civil code. There are Muslims in France and
there are Muslims in England also. What is
the law operating in those countries? The law
that governs them is the civil law. They can
have a marriage performed under civil law
and then they can have a marriage performed
under the religious concept. Here, that is being
denied so far as this country is concerned. In
this country, the position is reverse. We all
believe in progress but that progress is anti-
clockwise in an ante-diluvian manner. You
have set the clock in a different way.

Sir, Mr. Madhava Menon the other day said
that H. D. Rajah wrote a book, "Why
Marriage?". Sir, let me explain that it is
not, "Why Marri-
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age?" but it is "Is it a crime?". Sir, that title,
"Is it a crime" was conceived by me when I
was undergoing imprisonment in the Thana
Jail iii Bombay when the first Satyagraha
movement was on. It was a true delineation of
the oppression of a Hindu Woman, a married
woman who coujd not have the right to marry
again because there was DO orovision for
divorce. That was the "pint.

THE VICE-CHAIRM-i* (SHRI V. K.
DHAGE): Mr. Rajah, don't you think that you
need a glass of water?

SHRI H. D. RAJAH: i shall be grateful if
you permit it, Sir. I should not be mistaken or
misjudged in this House. I am talking to the
House out of pure sincerity of conviction and
I have a great feeling in my mind.

SHRID. P. KARMARKAR: Thirst?

SHRI H. D. RAJAH: Our country-wants
progress but that progress must be faithful to
the Constitution, must be faithful to the
secular concept of our life and must be
faithful to our laboured work which you have
put in solidly for 2J years as a result of which
you have produced what is called the
Constitution of India. Ours is a Republic and
the Republic must grow well. We are now
tendering towards a social State according to
the declared faith and objective of our Prime
Minister, Mr. Nehru,. I have served under him
in the Congress in the thirties and I had
crossed swords with him in Lahore and, out of
my life, I have spent the best part of 12 years
in imprisonment on account of the Congress
and it* movement. So, when I talk of things, I
talk with genuine feelings and not because 1
want simply to be rheitoric in (his matter. I
am saying to my friends, the leaders of the
Congress Party who are running the
Government today, "Do not commit suicide."
Let the country be safe. Let there be a proper
appreciation of the feelings of the people in
this country. You have conferred equality of
status in every as-pert in this country; you
have made a provision by which man is equal
to man, woman is equal to man. There is no
discrimination so far as
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the sexes are concerned; there is no
discrimination on grounds of religion and no
discrimination en ground whatsoever. The
Constitution today gives us the basic strength,
namely adult franchise, equality of status and
equality in tbe eyes of the law and equal
protection of the law. Having given four noble
things, things which are found very rarely in
any other Constitution ihe world, do not eat
them up. That is what I ask, ,as a citizen of this
country, as a representative of the masses of
this country and I re-t you to bring in a law
simplifying divorce. Do not have these
ludicrous provision of having alimony and
taking away that alimony by other provisions,
as taking away by the left hand what you have
given by the right, by making the provision so
simple and easy. Say, a respectable citizen of
this country can marry any respectable lady he
likes; and if both of them disagree at any time,
let them have divorce and be done with it. Let
them not be bothered with all these issues.
That wi'l simplify your concept of social life
of our womanhood in this country irrespective
of religion. We may lift every lady in this
country on to a high pedestal and we will
worship her. Hinduism is such that you find
today ten crores of Muslims and two crores of
Christians. If Hinduism was not so tolerant
these conversions would never have taken
place. Therefore, what I demand is that we
should not "bring in the ideals of the Western
world.

THE VICE-CHAIRMAN: (SHRI 'V. K.
DHAGE): We are talking of marriage, Mr.
Rajah.

SHRI H. D. RAJAH: Yes. Sir. I will take
only two minutes more and I will be done
with.
5P.M.

THE VICE-CHAIRMAN (SHRI V. K
DHAGE) : It is now 5 of the clock, the usual
time for the House to adjourn, but if it be the
pleasure 'of the House to sit for some time
more I should like to know as to how much
extension the House likes.

SHRI B. GUPTA: I think, Sir, we adjourn
now. It is an interesting speech of Mr. Rajah
and it will take a little more time aiso.

SHRT H. D. RAJAH: Only three minutes
more and I shall finish.

SHRI B. GUPTA: Tomorrow we have the
Preventive Detention Act and we can delay it
for some time and we can have these
discussions.

THE VICE-CHAIRMAN (SHRI V. K.
DHAGE): I have said that this is the usual time
to adjourn, but yesterday the House agreed
that all the stages of the Bill may be finished
today. I should like to know the sense of the
House and when the House should adjourn
finishing all the stages of the Bill today. Shall
we say that we sit till six o'clock and finish ali
the stages?

SHrRI KANHAIYALAL D. VAIDYA-Till
we finish all the stages.

SHRI H. D. RAJAH: Now, Sir, I will not
take much time as I have covered many
important points v. nich I wanted to refer to,
but I would only make this appeal to the legis-
lators of our country: Look at this problem in
an objective manner. Do not look at these
problems in a narrow communal manner.
There are provisions in this Bill which do not
affect in the least those who do not profess
Hinduism. There are a lot of people in this
country who do not belong to any religion,
who do not want to be known by any religion.
There is a sense of responsibility growing in
them that they should develop this country
or> a real secular basis without getting
themselves attached to any particular religion.
You should respect their wishes also. You
should do so in consonance with the progress
of civilization. As I said, I am not opposed to
divorce. I am not opposed to monogamy, but I
am opposed to your sectional law anct not
secular law.

With these few words. I commend I to this
House to throw out this Biil I and bring in a
fresh Bill on the model 1 T have suggested.
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SHRI J. S. BISHT: Mr. Vice-Chair- I man, I
support this Bill and wish that \ the House
pass it today.

Hindu Marriage and

With regard to the baseless allegn tions
made by our esteemed friend. Mr. Rajah, I
have to point out to him that in tnis country
we have cot the Parsi Marriage Act. That is a
law which governs a very small community
consisting of only two lakhs of people and
nothing wrong has been found in passing such
a law or in maintaining such law in this
country. He may also know that there is
another law, the Indian Christian Marriage
Act which governs all the Christians. It has
got all the provisions of monogamy and
divorce. Therefore, all these communities are
already governed by the laws of monogamy.

SHRI B. K. MUKERJEE: On a point of
information, may I know when these laws
referred to by my hon. friend were passed?

SHRI J. S. BISHT: Whenever they «vere
oassed I am only stating a certain state of
affairs in this country. Criticism was made
that we were enforcing monogamy and
divorce on a particular community. What 1
am pointing out is that this monogamy and
divorce already exist in so far as the Parsis
are concerned and so far as the Indian
Christians are concerned. With regard to our
Muslim bre-th%n my friend is entirely
wrong. Their law is much more advanced
than the law that is being passed here.

SHRI H. D. RAJAH: We know it.

SHRI J. S. BISHT: There the daughters
inherit like the sons.

SHRI H. D. RAJAH; That is another
matter.

SHRI J. S. BISHT: At the time of the
marriage there is what is called as the dower,
that is to say. even al the time of divorce, she
can immediately demand it and that is a
very
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wholesome law.  The only difference with
regard to the Muslims and Hin 'e is that they
can marry up to four, no more. Thatisto say,
the law  of monogamy is not being
enforced in their case. There also in 999
cases out of thousand, monogamy is already
in practice among them and with regard to that
one one out of a thousand let us wait for a
few years, until our Muslim brethren also
see that way or their womenfolk demand
that monogamy be enforced by law. We
have no doubt that very soon, within the next
five'or ten years they will demand that.
In those circumstances their is nothing
wrong in passing such a law. So far as the
Hindus are concerned, this  Bill has

already  b”cn before the country for the last
t.wer's-years; there is nothing very special
about it.  Even those who are critics-agree

that in 99 per cent cases monogamy  is
already being observed in this country. If
so, what is wrong in giving it legal sanction?
Also there are nearly 45 to 55 per cent of
our people, say, in the Punjab or in the hills
and Travancore-Cochin. in Bombay, Madras
and various other parts, who are already
observing  divorce and that is by custom or
enforced by ordinary panchayats. = Now
you are given legal sanction for having
divorce under certain safeguards and in a de-
cent manner. So there is nothing very-novel in
the Bill and itis in accordance with the
times.

The Bill, Sir, as it has finally emerged, in
my judgment, still leaves certain loopholes
and I hope that in the Lok Sabha those points
may be re-considered because we do not want
that a law should go which is still vague or it
leaves certain loopholes. I point out to my
hon. friend that under clause 10(1 )(e) he is
allowing the right of -judicial separation and
(e) says "has after the solemnization of the
marriage had sexual intercourse with any
person other than his or her spouse." On this
ground judicial separation has been allowed
but divorce has been barred because under the
new provision il must be "is living in
adultery", not one act of adultery and
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with regard to that divorce it says in clause 13
(VIII) "be dissolved by a decree of divorce on
the ground that the other party has not
resumed cohabitation for a space of two
years" etc. Now that is very absurd. 1 go and
ask for divorce against my wife or. the
ground of adultery. I get a decree of judicial
separation. After two years I go to a court of
divorce but I cannot get it because I cannot
prove that she has not resumed cohabitation.
Now I do not want it. The man who goes there
and asks for judicial separation, he does not
want that cohabitation and then she can also
co:ne up and defend herself under clause 23
(a) which reads "any of the grounds for
granting relief exists and the petitioner is not
in any way taking advantage of his or her own
wrong or disability for the purpose of such
relief". She can say: "I am ready but it is this
man who is trying to take advantage of his
own disability and so on and so forth." There-
fore, this is a lacuna which I hope will be
corrected. I mean, if you do not want to give
relief for one single act of adultery, don't grant
judicial separation at all. Let them go together.
Even for judicial separation there must be a
life of adultery. This is something reasonable,
rational and consistent; otherwise it becomes
irrational that you grant a decree of judicial
separation but you do not grant him a decree
of divorce so that the position is that he cannot
remarry and he should be hanging in the air.

Hindu Marriage and

Then I also submit that this is a law which
reforms to some extent, but the main idea was
the codification of the law. And Hindu law
has been the subject of judicial decisions,
right up to the Privy Council and every word
is known and has got a fixed legal
connotation. Therefore, the introduction of
new words like "opposed to public policy" or
"desertion which includes wilful neglect of
the petitioner by the other party" or words like
"is leading a life of adultery" is not desirable
and we should get rid of these words and only
such words should be there which will serve
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the purpose and on which there have been
judicial decisions all these years. The reason
is that we do not want to open the flood gates
of litigation. We do not want that the iaw
should remain vague. We want that the law
should be as simple as possible so that this
law which is going to be enforced on thirty
crores of people in the villages and in the
towns should be so easy that they can easily
understand .ind should not become the
paradise of lawyers.

SHRI B. M. GUPTE: Sir, now when we are
about to pass this law my 3rst thought goes to
the ailing Law Minister. No doubt the Bill has
been ably piloted by the versatile Minister for-
Commerce. Nevertheless I cannot but feel that
the Law Minister is not here on this occasion.
It is rather unfortunate that he should not have
been able to pilot the measure for which he
worked so hard. I hope he will soon be all
right and would be able to complete his task at
least in the other House. It is also rather sad
that his decision to introduce the Hindu Code
Bill by instalments was not well appreciated in
certain quarters. Personally I have no doubt
that it was the right decision. I have no doubt
Uat tlie omnibus Hindu Code Bill would not
have reached its destination on the Statute
Book during the life of one Parliament and all
the beneficial measures like this Bill would
have been held up indefinitely. I, therefore,
think that it was the right decision. It is a
matter of particular gratification to me that the
two points for which I wrote the minute of
dissent have been upheld by this House. The
first point related to the continuance of the
State Acts and I opposed that provision on the
ground that the restricted continuance of these
Acts would create new and unnecessary
divorces and would cause confusion. The
second point I raised was with regard to the
raising of the marriage age. I opposed that on
the ground that it was an undesirable departure
from the Sarda Act and that it was divorce
from all the realities of the situation in the
rural area. I am glad that th-
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[Shri B. M. Gupte.] trends of thought. The Joint Select
House has passed suitable amend | Committee and this House have taken notice of
ments on both these  points. I am, | them and the provisions that now stand are the
therefore, now in a position to accord | resultof thatattitude. The natural corollary
my support to this Bill in a more | of that attitude is that divorce should be per-
wholehearted manner, than [ would | mitted, but it should not be made very
have done  otherwise. Although I | easy. To those who want to go to the other
pleaded for the repeal of the State | extreme, those who want to make divorce

Acts, 1 must pay a tribute to the Bom
bay legislature, for the role it lias
played in the  achievement of this re
form on an all-India basis. Bombay
has the proud privilege of giving a
lead to the country in many fields of

progressive activities and in this case
also Bombay has lived up to that re
putation. Seven years ago monogamy
and divorce were enacted in the Bom-
aby State and today we  are only
following that lead. To  those  who
are vehemently opposed to divorce,

I should like to point out the experi
ence of Bombay. Seven years ago tbe
Divorce Act was passed, as 1 said,
and the heavens have not fallen there
Not only that, not a ripple was caused

on the social scene. Therefore, the
opponents of this Bill need not have
the apprehension that as soon as tMs

Bill is passed all the courts in tlie
'country are likely to be flooded with
divorce petitions. After all, what is
the right given? It is a restricted
right, designed strictly for the relief
of very hard cases of unhappy marri
ages. And I am glad that in this res
pect this House has maintained the
approach of the Joint Select Com
mittee. That approach was characte
rised by two concepts—the respect for
the old ideal, of the past, and the
readiness to face the realities of the
present. Of course, the idea tliat
marriage is a sacrament, that it is a
tie which even death cannot sunder,
is a very noble ideal, but the question

is whether we can live up to it. The
days, the times when that ideal could
be lived up to are gone, gone fer

ever, gone into the limbo of the past.

The times in which we live are far
different entirely different  from
/those times when there were
fewer frictions, fewer ten-

sions and fewer frustrations. Naturally, we
have to take notice of the present
conditions and the prevailing

very easy, I shouldlike to point out that
provision lor easy divorce is not likely to
lead to happiness in life; that it might

induce a kind of irresponsible attitude in
which the matrimonial responsibilities are
lightly undertaken and flippantly
discarded. I submit that in such cases there

can be no happiness. So the attitude of the
middle path, the golden mean taken by the
Joint Select Committee and this House was the
correct attitude. After all happiness in
marriage presupposes  a sense  of
responsibility and a spirit of  ac-

commodation. One must be very careful in
choosing one's partner tor life. Even  after
that there must be that will and the
determination to live together and

accommodate each  other because one can
not geta partner who has got identical
temperament, views, likes and dislikes.
Therefore, there nfust be that spirit of
accommodation. But even after that it might so
happen that the marriage may turn out to be
unhappy. The parties may have
miscalculated or wrongly estimated their
mutual suitability, or perhaps fate may
intervene.

[MR. DEPUTY-CHAIRMAN in the Chair.]

If after the solemnization of the marriage,
one of the parties is afflicted *yy leprosy,
who else than fate can be blamed.? Even the
Gita which preached "Karma Yoga" has said:

That means that fate is one of the five
factors which affect the results of man's
actions. Therefore, even if there is the spirit of
accommodation and the sense of
responsibility, there may be marriages which
may po wrong; and it is precisely to these
hard cases of unhappy marriages that the Bill
seeks to give relief. I hope that
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the parties concerned will realise this and that
this Bill will be used in the srjirit in which it
is conceived. And finally, I hope that
ultimately the Bill will succeed in its
objective, ar.d thus restore peace, harmony
and happiness to those broken homes which
are the victims of bona fide mistakes of
parties or the cruel strokes of fate.

MRr. DEPUTY CHAIRMAN: I want to
know how long the House is Dre-pared to sit.
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SEVERAL HON. MEMBERS: UD to six
o'clock.

MR. DEPUTY CHAIRMAN: Then each
Member will be allowed only five minutes,
and ten minutes to the Law Minister to speak.
We have got forty minutes now.

SHrRi AHMAD SAID KHAN (Uttar
Pradesh): Sir. it was not my inten
tion to intervene in this debate and
my task has been made verv easy
now because my friend Mr. Bisht said
something  about Islamic Law. My
friend Mr. Rajah made certain state
ments about Islamic Law as if the

condition of women wunder the Islamic
Law is very pitiable and that they
should also get rel'ef. 1 only want to
make clear what is the position in
the Islamic Law of a woman.................

MRr. DEPUTY CHAIRMAN: I think we
may drop out any discussion on Muslim Law.
We are not concerned with it now.

Suri  AHMAD SAID KHAN: Tliat

was the only point on which I wished
to speak. If you think that it is irrele

MRr. DEPUTY CHAIRMAN: It is not
necessary at this stage. We are not concerned
with Muslim Law at all. It is not touched by
this Bill.

SHrl AHMAD SAID KHAN: In your
absence. Sir. certain observations were made.
For instance, it was said that polygamy (was
allowed in | the Muslim Law. Well, I would
like to put it before the House to consider what
the condition was when Islam was born. We
know that then? were four years of the first
World j
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War, with the result that in all those countries
which were belligerents. Governments had to
start war baby departments to look after
children. This was because there was so much
surplus of women upon men. In the same way,
after the Second World War the same problem
was created in many countries of Europe.
Islam, after its birth, for nearly over a century
was at war with one country or the other. So
you can well imagine what the position was in
those countries. There was a tremendous
surplus of women compared to men. That was
the reason why Islam allowed, made it
permissible, that one can marry up to four
wives. On the other hand, there is one thing
that should be borne in mind and that is that in
Islam it is a criminal offence to commit
adultery. In European countries it is not an
offence to commit adultery. In Islamic Law it
is an offence and in the case of an old married
man. the offence is of such a grave nature that
it should be punished by execution of the msn
who commits adultery. When Islam took such
a grave view o* adultery, and when there was
a surplus of women, was. there any other way
out than to allow polygamy? That was the
position. And as far as the other rights of
women are concerned, my friends are aware of
the fact that in Islam even if there is a son, the
daughter will get half of the amount of the
property, and if there is a wife, the wife will
get, the son will get and the daughter will get.
As far as the Islamic Law is concerned, it
believes in destroying the hoarded money and
in distributing it as freely as possible. That
was the only thing that I wanted to say.

SHRI RAJAGOPAL NAIDU: Mr. Deputy
Chairman, I feel that this Bill lacks in
uniformity, and it revels in diversity. We are
now concerned in this Bill with marriage and
divorce. Let us see whether there is any uni-
formity that is provided in the form of
marriages. My reply for that is that there is
absolutely no uniformity presented even in the
celebration of marriages.
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[Shri Rajagopal Naidu.] Clause 7 reads
as follows: —

Hindu Marriage and

"A Hindu marriage may be solemnized
in accordance with the customary rites and
ceremonies of either party thereto."

The Constitution provides that there
“should be a uniform Civil Code. Even in the
matter of solemnization of marriages there is
no uniformity fixed. In my opinion, customs
and usages are allowed to play a more
dominant part in this Bill than the codification
of Hindu Law. Take any clause. Take
marriages, take, divorce, take dissolution of
marriages. We only find that 'Customs and
usages are allowed to play a more dominant
part than what the statute would provide for.
There is a very big loophole, in my opinion, in
clause 29 (2) wherein dissolution of marriages
by custom is re-- cognised. It reads as
follows: —

"Nothing contained in this Act shall be
deemed to affect any right gnised by
custom or conferred by any special
enactment to obtain tie dissolution of a
Hindu marriage, whether solemnized
before or after the commencement of this
Act."

There is dissolution of marriages re-
cognised in the various communities, at any
rate in the South in accordance with the
customs. Now, if on one side you make
certain provisions in this Bill for the husband
or the wife to go to a court of law for the dis-
solution of a marriage, simultaneously, I find,
that you recognise custom also for the
dissolution of marriages. In my opinion, that
will certainly defeat the very purpose of this
enactment in the matter of making provision
for the dissolution of marriages.

Now. coming to the other point about
maintenance pendente Ute, unfortunately it
has been decided that what will be applied to
maintenance pendente Ute will also be made
applicable to permanent alimony and main-
tenance. All the laws of the country, not only
of this country, but elsewhere also provide,
that only the hus-
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band will have to pay maintenance during the
pendency of the litigation. There is absolutely
no doubt about that. But with regard to the
payment of maintenance after the decree has
been obtained for dissolution, the opinions arc
divided. If the wife is to be blamed for the
dissolution of the marriage, if the wife is the
primary cause for the dissolution of the
marriage, the English law provides that if by
the joini efforts of the husband and the wife
some property is acquired, and if it stands in
the name of the wife, then for certain stated
reasons the wife will have to pay alimony to
the husband But, on the other hand, we have
adopted a uniform rule in the case of main-
tenance pendente lite, and in the matter of
permanent alimony also.

Then, I want to deal with one or two mere
points. It has been stated on the floor of the
House by very many Members that this law is
not made applicable to Muslims. I have been
very carefully listening to the various speeches
made by the hon. Members on this Bill. I am
yet to find even a single Muslim Member of
this House desiring to have a similar Bill to be
made applicable to their religion. If there is
any Necessity, if there is any desire, it should
come from the Muslim Members of this
House. So long as the Muslim Members do
not want such an enactment to be made appli-
cable to their religion, and if, according to
them, it affects their religious feelings, it is not
for us to impose anything upon them, when
they do not want such a law to be made appli-
cable to them. (.Time bell rings.) I do not want
to say anything more excepting to say that at
least in the future there should be no diversity,
at any rate with regard to the solemnization of
marriages and with regard to their dissolution.

MR. DEPUTY CHAIRMAN: Shrj It. B.
Sinha. I find that there are a few more
Members. If necessary, we will sit  for a
quarter of an hour more.
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Dr. P. SUBBARAYAN (Madras): 1 join
Mr. Gupte in regretting that the Law Minister
was not here to pilot this measure, but we
must also recognise that we have found an
able substitute in the Commerce Minister who
has piloted this Bill in all its aspects with
some determination and courage, if I may say
so, but I think that he must also pay his mead
of tribute to the Law Minister because the
spade-work with regard to this Bill was done
at the time of the Special Marriage Act itself
which was piloted through Parliament by the
Law Minister.

[RAJYA SABHA 1

I want to point out to my friend, Mr. Rajah,
that he need not be afraid that this legislation
will be ultra vires of the Constitution. I think it
is within the Constitution, because the Madras
and the Bombay Acts of which I am aware have
been held valid even j
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after the passing of the Constitution, which
means that the legislature of this country has
got the power to legislate on measures of this
kind Mr. Rajah, I am afraid, was rather in a
pessimistic mood when he feared that the
ratio of the population of this country might
soon be reversed. I do not think there is such a
danger. After all, the Muslims are only four
crores and the Hindus are 30 crores. It will
take many many long years and Mr. Rajah
and I may not be alive to see his pessimism
fulfilled.

SHRI H. D. RAJAH: That is your concept
of Lite. "After me, the deluge." That is the
view on the side of the Congress.

Dr. P. SUBBARAYAN : If Mr. Rajah had
only waited, he would have found an answer
about this deluge. It is this: Society must
progress, and even our Muslim brothers will
progress in many ways and there will come a
time when we will have a Civil Code for the
whole country which Mr. Rajah wants, and 1
am sure it will come in time. It may even
corne in our lifetime.

SHRI H. C. DASAPPA: Sooner Mr.
Rajah thinks.

Dr. P. SUBBARAYAN: I won't go so far
as that. I think it is really a tribute to this
legislature that we have passed this measure
which has been before the country for over
fifteen years now, and I see that our women
friends are rather pleased at this. But it is not a
women's measure at all. They are mistaken. It
is a measure of progress. It is a measure of
equality. It is a measure of social reform in
which, they must realise, that men are as
interested as women are. Some people think
that we have given in to our women friends.
Nothing of the kind. I look forward to the
time when there will be equality in this
country, when some of the measures will be
such that women and men will be on an equal
footing, and if it comes to a question of
defending the country—and I hope nothirg
like that will happen—women will be able to
bear arms along with men. I look
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forward to tht time when we shall have a race in
this country worthy of its traditions, worthy of
our women heroes who had fought shoulder to
shoulder with men, as the Rani of ,n.,asi did in
defewe of country. I 1 -econgratulate the
Government specially for the way in which they
have piloted this measure and I hope that soon
we shall have the Hindu Succession Bill and
that the Hindu Code as it was originally
introduced will become part of the law of the
land before the time of this legislature comes to
an end.

SHRI R. C. GUPTA (Uttar Pradesh): Sir, this
Bill will soon become the law of the land and
the Hindus will in future be governed by the
provisions sof this Bill. I wish to
congratulate the women of the country who
have secured a glorious victory in getting this

Bill passed. I wish them good luck.
Here is recognition of their right of
divorce. I am, however, sceptical about

it,  but I  have no objection to the right
being granted by this Bill.  As the time is
short, I wish to point out to the Law Minister
only two features so far as this Bill is

concerned. The first one is  with regard  to
"void and voidable marriages".  This
relates to clauses under  which  certain

marriages  will become void and certain
others will become voidable. The
consequence of this would be that the children
born during the currency of such marriages
would form a third class of persons in this

country. I have heard of only two
classes—legitimate and illegitimate. Now if
this Bill is  passed, a third  class  will be

created—semi-legitimate and semi-illegitimate.
The children of such marriages after the
dissolution would be entitled to inherit their
parents. So to that extent, they will be
legitimate but they will not inherit either the
collaterals or the ancestors of their parents.
To that extent they will become illegitimate.
This state of affairs seems to me to be very
unsatisfactory. I think  the children
require  protection. There was a demand on
behalf of the ladies of the country also. One
petition was presented by a lady Member of
this
92 RSD
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House, Shrimati Parvati Krishnan—
signed by over 20,000 persons.  In

clause 5 of the petition, they further prayed
that provisions for guaranteeing the legitimacy
of the children be made. In fact this is a right
demand and I endorse it—though nothing can
be done now of course—but the Government
will reconsider the whole thing and in the
Lok Sabha a suitable provision should be
made. This can easily be effected by
deleting the proviso to clause 16 of  the
Bill. This must be the object of every
legislation. ~ So far as possible, the rule must
be with regard to legitimacy and not
illegitimacy. I am sure that the number of
children born  of such marriages, after
dissolution, would be quite big. It may be
that for some time there may not be very
large number of  dissolution  of marriages
but when this law is widely known and when
dissolutions of marriages do take place in
large numbers then the number of such
children will be very large. I will content
myself by quoting a quotation from this book
which I hold in my hand which says, "The
effects of divorce upon the children of the
divorces are still more grave. It is no doubt
true that quite a large number of the
divorces  are among couples whose unions
were not blessed with children. About three
fourths of childless marriages terminate
in divorce, whereas only 8 per cent, of
marriages resulting in children so end. Yet the
number of children annually involved in the

divorces is very considerable and  perhaps
may go upto 50,000.
The life of these children becomes

disorganised even at its initial stage. They are
unable to gain equilibrium in the matter of
their domestic relations throughout the rest of
their life. It is estimated that about 80 per
cent, of delinquent children come from
divorced homes. These children are required
to show divided loyalty to both the parents
who have now separated. They are moved
about like pawns from place to place. An
American judge of considerable influence and
experience considers the lot of part-time
children to be very
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[Shri R. C. Gupta.] unhappy. In spite of his
efforts to the contrary the child can hardly
abstain from passing an emotional judgment as
to who among the parents was more to blame or
at least on whose side he stands, and this
preference forbids the continuing of feelings of
loyalty that had grown in the previous relation-
ship. Taking advantage of this preference, the
children are sometimes even set up by the
preferred parent to spy upon the activities of the
other. As a result of the bitterness felt by either
of the parents towards the child's step-father or
step-mother, the child is conditioned against the
establishment of good relations with , any one
of them. Further it gets un- ' socialised. Dean
Gauses of Princeton says that the children who
are orphaned through divorce are too uniformly
unsocialised and lacking in poise to be
successful in future life. Headmasters of many
preparatory schools refuse to accept these
children because they are afraid of other
certainty of failure. I endorse these
observations.

MR. DEPUTY CHAIRMAN: Mr. Gupta,
Mrs. Parvathi Krishnan also wants to speak.
So one of you can speak.

SHRIMATI PARVATHI KRISHNAN: Why
do you also subscribe to the women versus
men controversy, sir?

SHrRI B. GUPTA: Mr. Deputy Chair
man, as you know, we have generally
supported this measure and it is grati
fying today that it is going to be
passed with certain improvements
although  the improvements that we
demanded have not all been accept
able to the Government. For this
measure, tributes have been paid in
the Treasury Benches to the Ministers
who are present and to the Minister
who is absent for piloting this [
measure.........

SHrRl H. P. SAKSENA: Sir, may I
invite your attention to the fact that

for 8 or 9 days that this Bill was being

discussed, I kept absolutely mum and
silent and today when I wanted to
have my say for five minutes and I

stood up 3 or 4 times ..............
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MR. DEPUTY CHAIRMAN: You will
have your chance. I have got
your name.

Suri B. GUPTA: For piloting this measure
tributes have been paid to them. We recognise
the services of all those who have made it
possible for this enactment but the real pilots
of this measure—if we must pay tribute to
anyone—are not in the Treasury Benches, but
outside, in the country, in the homes of our
men, in the homes of our people who have, for
the last 12 years, been clamouring for this
measure and a tribute is due today to the
united womens' organizations in the country,
who in the face of our overwhelming
opposition at one time organized by certain
vested interests, carried with them the public
opinion as a result of which it has been
possible for us to undertake this legislation.
About this measure some of us seem to have
certain exaggerated ideas. Some of us seem to
think that by such laws we are going to
emancipate women. Nothing of the sort.
Undoubtedly certain shackles would be cast
aside and the way to life would be open to
women but, as you know, the emancipation of
women lies in the emancipation of mankind
from all kinds of oppression—economic,
political and otherwise. We look forward to
the day when the women of this country
would really be fighting along with us,—if it
come to that, men, shoulder to shoulder as
they fought ip the Second Great World War in
the Soviet Union. We look forward to that day
when the women of our country shall take
arms when aggressors dare to attack our
country as they did in the Great China. Now,
the stumbling block to that development is
something which is political, something which
should be found elsewhere. I don't know
whether Dr. Subbarayan who is anxious to
have that day coming nearer to us, would join
us in making this day a reality by our common
struggle. 1 think there the parting of what
ways has come. Leaving aside that aspect of
the story, we feel that this measure, if it is
explained to the people, will -certainly
encourage them to hope that
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we in this Parliament are trying at least to
enact certain measures of social reforms. It is
regrettable today that at this end of the debate,
we heard the voice of Mr. Rajah. I wish he
had not spoken in that unfortunate accent. He
had been 12 years in jail and he fought with
the Congress at one time and I think he should
realise that he should not go backward and
should not put himself on the reverse gear. He
should move forward. He thought that these
measures might lead to the partition of India
again and again and also to certain other
things. May I ask him: (Time bell rings.) Was
it because of this measure that the country had
been partitioned or was it due to some other
things, certain political arrangements that had
been made? Let us not go into that.

In the end I would only like to add that
here is a measure which needs to be explained
to the people and I think the Congress Party
will do well if it directs its Members and
organizations to explain this measure to the
people of the country rather than spread
slander against our party and the democratic
movement. | think we could guide the people
by explaining this measure to them so that
people can really know what has been passed
here. Otherwise it will not be good. This is
very important. I think an hon. Member who

spoke from the other sidle made a very
relevant
suggestion........ (Time bell rings.).............

that this measure should be explained to the
people. 1 think Government should, if
necessary, spend a little money to take this
measure to the people so that they know what
we have passed and how it has been passed
and who are really responsible for making
such measures for the country.

SHrI H. P. SAKSENA: Sir, I extend
my most hearty congratulations to the
champions of this Hindu Marriage and
Divorce........

SEVERAL HON. MEMBERS: No, no! It is
only a Marriage Bill.

MRr. DEPUTY CHAIRMAN: It is now
only The Hindu Marriage Bill.
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SHRI H. P. SAKSENA: Very well, Sir, I
stand corrected. There was nothing new in the
Hindu Marriage Bill. Hindu marriages have
been performed from time immemorial and if
we talk of codifying the system of marriage,
this was already codified by Manu thousands
of years ago. And even today, I am positive
that all Hindu marriages will never conform
to the manner that has been described here.
Anyway, I extend my congratulations to the
champions of this measure which is going to
be passed into law, though I am very very
doubtful about their representative character.
I do not know whom they represent. I
certainly understand that they represent
themselves, but what large numbers of people
are behind them, I am not sure.

My hon. friend Mr. Gupta talked of women
coming forward to him and fighting shoulder
to shoulder with him—in what? I cannot
understand. But I know of days when women
came out of their purdah, breaking away from
old restrictions and fought shoulder to
shoulder with us in the struggle for the
freedom of the country. I cannot forget those
days of the struggle for independence; bufr |
am sure I did not find any of these women
who are here Members in this Parliament,
fighting along with me as compatriots in the
Congress, from any of the Provinces. Happily
they are now here and they are now establish-
ing their representative character. All honour
to them, all luck to them. But I am sure, they
were nowhere near the freedom movement.

As regards Mr. Rajah here, it is very hard
to understand him, for he has always been an
enigma to me. So far as his bitterness towards
the Congress is concerned, I do not know
what is behind it. I do not know whether he is
a  disgruntled and  frustrated  old
Congressman.

SHRI H. D. RAJAH: No, not in the least.

SHRI H. P. SAKSENA: Well then, there is
no point in his being so bitter and saying that
the Congress leaders
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[Shri H. P, Saksena.] were responsible for
the massacre of thousands of persons.

SHRI H. D. RAJAH: I have never said that.

SHrRI H. P. SAKSENA: He should have
some sense of proportion and he should not
make such public statements on the floor of
the House.

SHrR1 H. D. RAJAH: No, no. I never
said it .........

MR. DEPUTY CHA7RMAN: Order,
order.

P. SAKSENA: Am I wrong.

Sir?

MR. DEPUTY CHAIRMAN: th all
right, please go on.

SHRI H. P. SAKSENA: Now this Bill is
going to be passed. But I am conscious of the
fact that a very large volume of opinion, of
Hindu opinion to whom this measure relates
and whom it affects, remains muzzled. It has
not found any ventilation for its real feelings.
I know that there is a large body of opinion
among Hindus who do not want any kind of
these restrictions to be put on their religious
and marriage propositions. Indeed, I was
surprised to find in one of the statements that
one of the Members of the Select Committee
had made in his Minute of Dissent that this
was a measure of a permissive nature. But
from all the debate that has occurred here, I
find that it is a compulsory measure. It is
obligatory on all Hindus and I do not know
from where that gentleman, the Member of
the Select Committee, got the impression that
this was a permissive measure. | can
understand the Special Marriage Act being
termed a permissive measure, but I cannot
understand how this Bill before the House can
be of a permissive nature.

Now the first fruits of this measure that we
are going to pass just now are that there has
been a wide estrangement between the Hindu
Members of this House on the one side and
the non-Hindu Members— the Christian, the
Parsi and the Muslim Members on the other.
We
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have all observed that very few of them took
part in the proceedings and most of them did
not even attend the sittings, simply because it
was a measure which did not apply to them.
Our Prime Minister has been stressing unity,
unity, unity, hard work, hard work, hard
work, to all of us and now
we are going to pass a measure

¢ bell rings.) I am just finishing. Sir. I
am just winding up. We are going to pass this
measure which is driving a wedge between
the various communities residing in this
country. 1 hope, that this measure will not
have any baneful effect on the Members and
we will continue to live in amity, concord,
goodwill and friendship in spite of this
measure which may be the source of
happiness for prospective divorcees and
divorcers but which has nothing to do with
many, and which will not even touch the
fringe of the countryside where Hinduism
resides.

st |rTES TAew . gunedw Welewr
gz Tadus Paw &7 ot s dw Tw=q
WA G TH AT H A A FEE aew
W aedl g, W weetT wRTe
WET TUT WA TTE AT w6l anew
FarEr FA g |

O % Paww F wEr ) o6 I g TTeam
froen et & 5 foz of 4 T
T dw & g # ww g off & Faad
w9 feer @ oy o o ot At ©
arE gaa @ 4 ff v =t waee gl
dfer, s et & ga| gw = g
€ Wiy AR | Ay P awd A agw
AT FT AT wIW w1 g Tawa
oF v o Faw gw s ag awe £
faw qur & @wma & At w=t Wt atusn
o oA d o e w awll et
wratew gon wvet o | diww o owd
FuH A @ amar | iee #@t el g
TEAT ¥ W R FEEArd F 59 55 Pean



2219 Hindu Marriage and

T A TEE GEATH FT gTER g
Pean a1 o wan Taw g3 f o oo
| AT AW T O 99 g i e off
o aE TE ogER quw 8@ e W
Tor | 7 Tovar arew 77 st e
=1 Tiw d g 7t 7% 79 g, Aew A7

i amo do Tawgy ; # wf =z ww
THET WET wd ST 9 TE o

......

st wnfedt Toorw : s oo ey
§ = 8¢ v 3 ot &1 amgr o w0
a5 @ owwd £ T Teg owd =
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arten, dtFw Tog wmet o, Fog wof o
ot wfitaar 491 @ wF o Pwent @

Snrr R, B, SINHA: She is making a
misstatement.

Mr. DEPUTY CHAIRMAN: Let her
go on, Mr. Sinha,

st aveeh T ;@ Ton | weew
et & fe 4 P Fege 2t gad 44
£ TEd gW s % aaw apiw @
fx afy =17 & 42 o7 af gux w=wt o
vy we g e w1 oA w5 atean
# ) gt S gon & Br ahe o eh
4z 07 W e IEd gwd: Few 4
aed | AEt qewew a9 @ AW A
gt & foer # Pr w=id wmps s

w7t Tetan wew Yrw ity oA 4

OaT 47 | (Time bell rings)
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MR. DEPUTY CHAIRMAN: They are not
at all relevant at this stage. It is time, Madam.
Please wind up.

sitweht =t Teemr ;o gwoen ®° g
h‘:l'?"-\' B_FT:!T B i (Time bell rings.)
sftaeft atedt e o ffeer, s At

grenet w v gug Tgar @ g
= | w5 Bree e AEd |

SHEn | WwRT @1 W T 31 THAZR AT
@ |

MR. DEPUTY CHAIRMAN: No, no.
One minute more.

MRr. H. C. MATHUR (Rajasthan): 1 shall
give my time to her; let her speak.

Mr. DEPUTY CHAIRMAN: No, no; I
have not got your name at all. You have no
speech to make.

sttt artat T I wEET,
e e
THYT 2EH FT AGT A EAT FIA A

Mr. DEPUTY CHAIRMAN: That is
my unpleasant duty. What ghall I do?

st wTe T ;oA Teadeed #e
w T o ameeeme gt #% o & g

wzrw) wtw Pween wifen ) @ o of
Tt weedt T 7w agt Wiy Taevdd @
ar faeft # wmEenat w5t wlz  ogeEw
wtaw Parell wt g=ft g w@d § TEn
T g mied | @ A & P spEerwEt
7 udf o Tl atvat w7 atasn Tae
& Tad wE AR TR AE w0
399 gl ¥ W1 war 4 &, et =t
dram 77 2 Yo dgn Yoeran &, w97 7wl
gt =t e F abeww & el #t
TIER é" . @ (Time bell rings.)

Mr. DEPUTY CHAIRMAN: You are
gelting the Succession Act. Why
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LMr. Deputy Chairman.] worry about that?
Dr. Shrimati Seeta Parmanand.

g g e
& e Ft @ E

‘8 P.L

DR. SHRIMATI SEETA PARMANAND: Mr.
Deputy Chairman, I may have to rush with
some of the important points that must be
mentioned at this stage of the third reading
dvie to want of time.

Hindu Marriage and

To begin with, I will associate myself with
the expression of our regret at the absence of
our Law Minister and I hope that when the
next Bill comes, he will be there to give us his
advice and pilot the Bill thus giving us the
benefit of his mature views. I also must
congratulate our Minister for Commerce who
has—though the subject is new to him —dealt
with this matter in such an expeditious
manner—a manner natural to him in the
Commerce and Industry business in the
House.

With regard to the Muslims not having been
brought in the Bill, I would only say one thing
because other points have been touched. The
Pakistan women have themselves asked for
monogamy and they are demanding a
codification of Muslim Law. Ultimately that
will lead to a codification of one civil law for
the whole country which will come as an
example to be taken from that country.
Codification of Hindu law is necessary and
once this House has accepted the idea, I hope
there will not be any further difficulty. It has
been called a woman's Bill. I do not agree.
There are two parties to marriage; it can be
neither a man's Bill nor a women's Bill. It is a
social legislation to see that certain grievances
under which people suffered are redressed. As
this old custom of polygamy which worked to
such disadvantage to the women has been
done away with by this Bill, it has been called
a woman's Bill but there should be no such
question in fact of a man's or a
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woman's Bill. We also do not agree to this
proposition of man versus woman. It should
never be thought of. They have to live in the
same house always and that question should
never even touch anybody's mind. This is a
measure which is touching 1/ 12th of the
world's population. If we are 1/6th of the
population of the world, then half of that is
1/12th of the world's population.

MR. DEPUTY CHAIRMAN: What about
the other half?

DR. SHRIMATI SEETA PARMANAND: It
is an important measure that has been
adopted.

Mr. DEPUTY CHAIRMAN: You are
leaving out the other half.

Dr. SHRIMATI SEETA PARMANAND: [
do feel, Sir, that after the Bill emerged from
the Select Committee enough time was not
given to consider and suggest amendments by
Members sitting together and I am glad of the
first precedent of this kind, namely that 'of i
accepting amendments from Members but
anyway, it was all to the good and though
some more amendments at this stage, had
time been available, could have been
accepted, I feel that there is a danger of this
Bill having to come back from the other
House.

SHRI KANHAIYALAL D. VAIDYA: Is it
all relevant at this stage?

Dr. SHRIMATI SEETA PARMANAND:
There is one more thing. Our venerable Mr.
Saksena  questioned the representative
character of the women who have been asking
for this Bill. I would like to point out that the
various women's organisations, namely, the
All-India Women's Conference, the National
Council of Women, the Women”'s Federation,
Graduate Women and others have been
behind our back.

MR. DEPUTY CHAIRMAN: (to Shrimati
Savitry Nigam) There is no point in your
collecting the books and going away, Madam.
You have to sit and hear the speech of the
hon. Minister.
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DRr. SHRIMATI SEETA PARMA. NAND:
Sir, 1 feel that the most important duty of
women now—the point was touched by Mr.
Bhupesh Gupta also—remains and that is to
educate the women about the clauses of ihe
Bill. I think that every women's organisation
will work for this measure but it is an
important duty imposed upon them to see that
the hardships of the new clauses that are
incorporated, namely about divorce etc. (Time
Bell rings.) are not felt by them. So, it is for
them to carry on propaganda for that purpose.

I have to make one last appeal, and
that done I will finish. We have all
said, and I would again repeat that
the real order in introducing this sort
of piecemeal legislation should have
been to introduce the Succession Bill
first as that would have given a clear
picture of Hindu women's position
under the Hindu Law and the discussion
over alimony and such other things
would have been very much easier. I
feel judging from the time that has
been required for the passing of this
one portion of the Hindu Code, it will
take a long time to discuss that
naughty problem of succession and I
feel as it iS.............

MRr. DEPUTY CHAIRMAN: You can
raise it somewhere else.

Dr. SHRIMATI SEETA PARMA
NAND.:......... in spite of the profes
sion of equality, the right given under
that Bill as circulated to The public
is not on an equal footing. I hops, that
a special esession of Parliament will be
called t<. pass that Bill, in the life
time of this Parliament.

SHRIMATI PARVATHI KRISHNAN: Mr.
Deputy Chairman, [ join with the hon.
Members in congratulating the hon. Ministers
who has piloted this Bill. The hon. Minister is
already overwhelmed by the manv bouquets
that have been thrown at him. I will be very
brief and say how this measure is a very
welcome measure because we feel that it is a
measure that brings a large amount of relief to
that sec-
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tion oi society which has suffered from social
disabilities for generations but I would just
like to touch on one or two points. It is indeed
regrettable that after such a heated debate, the
clause on alimony has remained as it is and
all I have to say is that since this Government
is wedded itself to the principle of
compensation now it has to remain wedded
also to the principle of compensation to men
for withdrawing from them in the right of
polygamy. That is all I feel I can say in this
matter.

Secondly, I also feel that this debate has
indeed been a tortuous one to follow because
so many hon. Members, if I may respectfully
submit, have sort of gone through various
mental contortions and acrobatics. On the one
hand they demand equality for man and
woman in regard to alimony but then when it
is a question of chastity and sexual
intercourse and so on, then there is a
difference to be observed as far as women are
concerned and as far as men are concerned. |
find that the continuation of the clause is also
a very regrettable matter and I trust that a way
will be found to remedy that defect.

Unfortunately, since time is very limited. I
can not deal with all the points that I feel are
important but I would like once again to
appeal to the hon. Minister that he should not
penalise deserted wives and wives who have
suffered from cruelty by preventing them
from petitioning for divorce on those
grounds. I feel very deeply about this matter
and I would urge him again to think about
that and see whether that cannot be remedial.

Finally, I would like to touch on the most
astonishing mental acrobatic of all that has
been reflected on the floor of this House and
that is Mr. Rajah, in speaking a few minutes
back, came out with a most astonishing state-
ment and that is, he said that this bill was
doing away with polygamy, that this bill was
so much against the people, so much against
this, that or the other and that it would leave
the
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[Shrimati Parvathi Krishnan.] way open to a
future Pakistan in our country and that this Bill
was leaving the women to the mercies of other
women. I fail to see the logic of this theory of a
woman oppressing another woman. I would
like to assure him that there is one thing and
tha women do not quarrel amongst themselves.
We are all united and of one voice and we do
not quarrel amongst . ourselves over this issue.
We are all united and our voice is united and it
is because the women in our country will be
getting a large measure of relief by this
measure that you have seen on the floor of this
House women Members have been more
eager, more keen and more vociferous than
others.

SHri H .C. DASAPPA: Mr. Deputy
Chairman, | wish to associate myself along
with my hon. colleagues in paying a tribute to
the great services rendered by the hon. the
Law Minister whose absence we regret very
much, but, as other hon. friends have said, is
has been very ably taken up by my hon. friend
Mr. Karmarkar who, I must say, has shown
extraordinary liberality of mind in trying to
meet the wishes of the hon. Members here. 1
must say, at this stage, after the Select
Committee's report, he has been pleased to
accpet a large number of amendments, which
of course he must have found very reasonable.
If only he had not chosen to press his own
amendment to clause 24 it would have been
still better and il would have been cent per
cent victory for him. I only wish that at the
time of the consideration of the Coffee Bill he
had adopted a similar liberal attitude. Then, it
is not only the hon. the Law Minister but Mr.
Karmarkar also is equally to be congratulated.
There are also other friends here and
particularly I wish to make mention of my
friend Dr. Kane who stepped into the breach
at the most psychological moment when Shri
Biswas look ill and had been able to present
this fruitful measure. I am pretty sure that
behind all these people who make their
appearance here is the secretariat and they
have also done wonderful service * This has
been the
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result oi the labour of all line minds and I
think by and large we have presented the
country a fairly good bill. There is just one
idea that I wish to put across. Now I know my
sisters in the land were very anxious for a re-
form of this kind. I know also that really the
women now have become nervous about the
divorce clause and there have been meetings
held in certain places where they have
expressed their apprehensions that this
divorce clause may be used to their disadvant-
age and not much to their advantage. I am
pretty sure that nothing like that would
happen and our own experience has gone to
show that the mere fact that there is this
clause of divorce is not going to upset the
entire Hindu society and that it will continue
io maintain the fine high traditions of dharma,
of chastity, of love and service which have
been the distinctive features of . Indian
womanhood.

i there are certain clauses and in them
I think certain expressions could have been
very well avoided. This is the production of
the Parliament and we should not introduce
words like "cohabitation" and so on. It is
enough if we mentioned "marital relations". I
hope at the proper time they will be able to
omit some of these rather crude expressions. I
again congratulate Mr. Karmarkar.
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Dr. RADHA KUMUD MOOKERII
(Nominated): Sir, although I must say that I
am not in love with some of the principles
and provisions of. this Bill because I feel that
this Biil has laid more stress upon the needs
of romance than upon the obligations of
married life and progeny, still I feel I must
bow to the mandate of democracy and so
must accept this Bill with all its
imperfections. I congratulate the framers of
this Bill on the very important step they have
taken in the direction of social reform and I
hope that the social millennium will make its
advent much sooner than we expect. In that
connection I hold up to the supporters of this,
Bill one great example of modern ideas on
social reform. The scene is laid in a rural
church of England. In the afternoon were
seen two distinguished statesmen of England
accompanying their aged mother to the
church. And what for? Sir Austin
Chamberlain and Mr. Neville Chamberlain
the Prime Minister of England, were there to
attend the ceremony at the church as
witnesses of the re-marriage of their aged
mother, who was the widow of Joseph
Chamberlain, one of the most distinguished
politicians England has seen. I do hope that
this example of modernity and westernisation
of life will soon be seen in India where there
is so much of progressive trcught. I,
therefore, say that I cheerfully accept
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1 the mandate of the democracy or this piece of

social reform.

SHRI V. K. DHAGE: Sir, I should not take
a long time now when everyone is very keen
to disperse, but I should like to add my
congratulations to the hon. Minister for
having piloted this Bill. During the debate it
was a pleasant surprise to know that Mr.
Karmarkar is quite a good pandit in Sanskrit
as well. He was able to quote from the
Upanishads, the Manu-smriti and I suppose
also from the romantic works of Kalidas and I
am told that he is going to be a poet very
soon. I am particularly happy that this Bill has
been passed though Mrs. Parvathi Krishnan
may not verv much like it. The provisions
with regard to alimony which were moved by
.me to be incorporated in the Special Marriage
Act have found their way in this Hindu
Marriage Bill. In the Special Marriage Act we
had one provision with regard to divorce and
that is, divorce by mutual consent, incorpo-
rated and in this Bill we have taken another
step forward by incorporating the provision
regarding the payment of alimony both by the
wife and the husband.

SHRIMATI PARVATHI
"Mutual consent" is not in this.

SHri V. K. DHAGE: Probally Mrs.
Parvathi Krishnan hersell w.ll bring up a Bill
to amend it. I should also add my
congratulations to Mr. Biswas who during
the initial stages took great pains in the fram-
ing of the Bill. This measure would not have
been completed had it not been for Dr. Kane
who accepted the chairmanship of the Select
Committee and replied to many of the points
that were raised during the debate. I am also
very happy that in spite of his ripe age he has
a young heart and was one of those who
voted for the provision of alimony in this
Bill.

Thank you, Sir.
wer7a, 7o Yaw w1 @ W Ager A and
Frar & gwdar Teen & swrsr A s

KRISHNAN:
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yaed 93 § 0% Tee gWw H
T oA qaEy @ AT w5 Praw
¢ a gdm % Poo, Pt o 2 e
Pt oft ar Pt g w7 deeres Pen
sm aly @ gE o vEr 9w A 9w Aw
AT % wWE # AR ;e @@ e
e wF §, Tewx @ww amw o #
att gt wwd et @ mar
§ gmat ot ofrfertea qgw 0 F
zatem g agw @ otew & t& o =
arE % aEr Teer W 0 3w ave
Fr Yryrr & et AT e wen
¥ ot gowr S Ay gEd §F dter
o dar Payrr @ agr ot Pw oamw 39
afefeafaal’ @ san e gotme &
TN & 15 prad A aEn, o w1
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qietedta % aEw, Tewg o =i siitea
@t % tau Yaw @er o g T9 I
Ft U W T & 92 g9 F1 A7 §, I9
gt | 9T @W 99 AvArR @ET qivierTaar
71 A vEd gU AT s @ @l
temr o #% owr & gt &) zwien o
TOW 0¥ E79 @ awdq ww § O
TR A TET AW Aad W T i,
o yvAR e AW gkl § T @A
ot & @t sitea o & @7 ave 71
afeferfaar g @t & ait gas Tog a3
FIAT TG HATET TAET T | TR

e A

SHRI D. P. K ARM ARK AR: Mr. Deputy
Chairman, it has been a very great pleasure
for me to have been here during the course of
this Bill. I am deeply grateful to the kind
sentiments expressed by hon. Members upon
the humble work that I have been able to
contribute to the piloting of this Bill. 1
thought in my mind, when they were saying
that, that they were indirectly paying a
compliment to themselves, because if the
environment created by the goodwill of the
Members was not there, I would have been a
very poor instrument indeed. I am. therefore,
deeply grateful to the House not only for the
kind treatment that they have given to me in a
sphere which was comparatively new to me
from the point of view of piloting but also in
a large measure in contributing and making
useful suggestions during the course of the
debate.

At the outset. I wish to express my
gratitude to the Law Minister who has been
in charge of this measure till now. I express
the. hope, and J do strongly hope indeed, that
he will be able to be back again at his work at
the earliest possible moment. I have already
said how deeply I am- indebted to him for the
guidance that he has all along given to me
and to his Ministry also. I have also
paid my
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tribute earlier to the Joint Committee, which
spent a long time in examining the various
provisions—and it is rather a complicated
measure. In addition to what I said then, it is
my du'y now to mention by name the
Chairman of the Joint Committee, Dr.
Kane,—-who has been taking such a leading
part in the proceedings in this House—who
has been of such great guidance to me in the
piloting eof this Bill. Then. I owe my thanks
to Diwan Chaman Lall for having given a
close study to this Bill and for having helped
us in the discussions that followed. In a
manner, [ was all along encouraged by having
behind me many esteemed friends, especially
Dr. Subbarayan, whose offthand remarks were
also a source of inspiration, though they may
not have been relevant on the particular point.
He has been of such a great help to me land a
source of cheer besides being my guide in
this matter.

It is invidious to pick and choose and
mention all names, but I should say that I
have thoroughly enjoyed the debates, both
the short, relevant speeches and the long
speeches—and the interruptions which
sometimes were for clarifications. In a
measure if this kind, it would be impossible
for us to have all our expectations fulfilled: it
would be impossible to expect that all would
be absolutely smooth sailing. For a little
while, the discussion assumed the form of
man Versus woman, especially on the clause
relating to alimony. Then there were certain
amendments on which I felt that it did not
matter either way. If I had succeeded, it does
not mean that I would have achieved a
Himalayan victory; if I had failed it does not
mean that I would nave lost very much.
Ultimately, as I said some time earlier during
the course of the debate, we have to consider
in relation to the present, objective conditions
of today, though a particular method of
approach might have been more useful. |
believe inherently that instead of the
amendment, if the original provision had
been accepted by the House, | do not think it
would

[ 15 DEC. 1954 ]

Divorce Bill, 1952 2262

work disaster so far as the material provisions
of this Bill are concerned. There was a point
raised by my friend Mr. Rajah. I had the
privilege anc pleasure of listening to him very
carefully—earlier as it happened to my
misfortune I had always missed hearing him.
Whenever he made a very forceful speech in
the House, every time he came out later, I
congratulated him not knowing what he said.
Sometimes friends like Mr. Rajah laid
emphasis on a particular point, goaded to
that, not with any bad intention, but in all
sincerity. Many a time he has been
misunderstood. All that I could gather from
what he said in the House, the only useful
thing that was there for me was that he was
really against piecemeal legislation only
about Hindus.

SHRI H. D. RAJAH: Quite right.

SH kI D. P. KARMARKAR: And if we
had brought forward a general civil code he
would have given his consent to it. But with
regard to the principle of this measure,
monogamy. I am quite sure that he is agreed
and that he is not for polygamy.

SHRI H. D. RAJAH: Yes, Sir.

SHRI D. P. KARMARKAR: I have no doubt
about it. I have no doubt also that he will not
allow a husband or a wife to go scot-free after
cm-mitting adultery. He would be the . first
man to propose divorce. Let me not be
misunderstood, I do not warrt to make any
personal comment. Whal I wanted to invite the
attention of the House to was the fact that
there were two things which he strongly
supported. One was his Dlea for a general
code and in so far as this measure falls short
of that, he is vehemently, to the nth degree,
opposed to this measure. So far as the
principles of monogamy and divorce are
concerned, he is entirely ai one with us.
Having said that, there is one small point.
Having been so much in consonance with the
purpose of this Bill, I am sure that h<? is not
going to vote against this Bill. On t'¢ essential
points about monogamy and
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[Shri D. P. Karmarkar.] divorce, he is
entirely at one with me and with the general
purpose oi this measure. I should like to
clarify one point which he raised at a certain
stage during this debate. La talked about
certain types of marriage which were
happening in the south. Now, they have dene
away with formal ceremony and the like.
They resort to a simple method of marriage.
They would like to come out from the usually
accepted rites and ceremonies. One of his
worries was what happens to such marriages.
I went a little into the point. The Madras
Government and the Madras Legislature have
protected such marriages up till a particular
time. So far as the subsequent marriages are
concerned, they could easily have recourse
not to this, but to an equally effective Act,
namely, the Special Marriage Act. I thought
that this clarification was necessary, because
my silence on that point when he raised it,
might be misunderstood. 1 hope that this
clarification is satisfactory to Mr. Rajah.

Then, there were certain other points. [
need not repeat that the Government is
anxious to bring forward, as early as
possible, a measure which will be applicable
to all citizens. There are certain inherent
difficulties which were also evident on the
floor of the House. There is a definite law for
the Muslims, etc. Just as we consulted the
whole Hindu community in respect of this
measure, we shall have to give sufficient time
to the particular community concerned. That
does not lessen our anxiety to give as early a
consideration as possible to a uniform civil
code. And certainly, it is hardly necessary for
us to emphasise that point, because article 44
of the Constitution enjoins on us to make our
best endeavours possible to evolve a uniform
civil code.

Then, there was another point made about
"putting the cart before the horse". I would
say that the horse has come before the cart.
Marriage has come before succession. There
is no question about it. First you mairy,
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then come the children, and so forth. I am
now in a happy position to tell the House that
our consideration of the measure regarding
"succession" is almost over and we shall be
able to introduce that measure shortly, before
this House adjourns if at all it is physically
possible, if not, in the next session. In any
case, it is bound to come during the next
session and those of us who have had
patience for such a long time, can hold up in
patience for a couple of months more.

Then, one precious point was made by my
friend over here, Mr. Sinha. He in a manner
expressed sentiments, which 1 had the
privilege of expressing a little before, namely,
sometimes people give expression to views as
if they look down upon the present state of
the Indian society as something despicable.
My hon. friend Shri Deogirikar made broad
assertions which might be taken advantage of
by unscrupulous people. I entirely agree with
him when he says that the Hindu society, as it
has passed through the centuries, has shown a
vitality, which—if I might say so without dis-
respect to other communities—is a very rare
thing in the world.

Since the House has borne with me for
such a long time, I wish to tell them a small
story, within my knowledge, in the course of
a couple of minutes. When I was in America,
I had occasion to visit the Principal of one of
the foremost institutions relating to theology
in the United States. We discussed various
matters. We discussed a little of theology,
philosophy, Sanskrit, oriental subjects, etc. At
the end of the talk I proposed to him: "Look
here, Mr. Principal, it does occur to me that
ultimately, whether it is Christianity, or Islam
or Hinduism, or anything else, at the sub-
stratum of it, at the bottom of it, are some
common principles and those principles are
the same. Why not people like you and
similar people in many other countries come
forward and make a universal preaching of
the common principles that lie at the sub-
stratum of all these religions and
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all these creeds?" He was frank. He gave me
a frank answer. "Mr. Kar-markar, look here.
You are about the first person who asked me
that question, and you are the first person to
whom I reply". He was in India many times.
"Westerners are apt to emphasise—it
happened in the past, it happens even now—
there are so many languages, so many castes,
so many creeds, the priest-craft, the Brahmin
and the pariah, and everything else. But I tell
you frankly, I have moved round the world
and if there is any country in the whole
world, if there is any people in the whole,
world",— I am exactly quoting without any
exaggeration—"if there is any one religion or
creed or people—call them what you like—
that has throughout the whole centuries
assimilated many ideas and still retains a rare
unity, it is you people. You, people, can mix
up with Christians, Rarsis. You are broad in
your outlook. You do not look upon God as
different". I wish he had said that this same
type of vitality and liberalism and universal-
ism were given to the other people and then
the world would have been happier. This is a
testimony which I had. 1 entirely agree with
my friend when he says that in spite of so
many diversities we still disclose a sort of
unity which is really our strength.
«

I should not like to detain this House, and I
think, in my own humble way, that this
measure is a very progressive one. We are
just introducing the reform in our Hindu
society, which I hope everybody would like.
And, in so far as it gives a uniform law to all
Hindus I think, it is a very substantial thing.
Every man and woman who is going to marry
under this legislation, will be very grateful to
this House. I am sure about that.

Then, there was one amendment by my
esteemed friend, Mrs. Seeta Parmanand. That
was about omitting the words "and Divorce"
from the title. That suggestion was made tc
me earlier, and it struck me as if it were
putting marriage and divorce In a balanced
scale. The whole idea is to
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so rivet our attention on marriage, and to so
give the people an idea, that the provisions of
divorce are there available for necessary
cases, and that those provisions about the
possibility of a divorce may strengthen the
marital tie. I think that all the provisions as
they exist today in our measure about
possible divorces will be a very great
deterrent for all possible disharmonies in any
home. And. in my own way. as I was
thinking about this morning as to what the
message of this House would be to all the
public, to all the' brides and the bridegrooms
in the country, so far as I could gather the
opinion, apart from the expression of some
points of difference, and all that, I said to
myself this, and I hope the House will be
interested in these best wishes which will be
as follows:—

Where reason shines bright and
boundless love prevaileth;

Where man and his mate, in holy
wedlock, bound, laugh each other's
laughter and weep each other's tears;

Where each day of fruitful toil blossoms
into an evening of endless cheer;

Where devoted service blunts the edge
of petty disharmony;

Where children's smiles their parents'
discords do dispel;

Into that heaven of domestic bliss, . my
FatherAtfnay our Brides and
Bridegrooms awake!

Mn. DF.PUTY CHAIRMAN: The
question is:

"That the Bill, as amended, be passed."

The was adopted.

MR. DEPUTY CHAIRMAN: There are
some messages.



