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The House re-assembled after lunch at half
past tvfo of the clock, Mr. DEPUTY CHAIRMAN
in the Chair.

THE SPECIAL | MARRIAGE BILL,
1954—(-continued.

SHRI B. K. P. SINHA (Bihar): Mr. Deputy
Chairman, I compliment the previous speaker,
Mr. Sundarayya, for his rational approach to
the whole question. I had certain misgivings
that emotion may creep into this debate and
that we might not be able to judge the
amendments on their merits. The hon. Mr.
Sundarayya has set us on the right lines and
we should emulate him, follow his example.

The question is: Are the amendments which
have been suggested by the other House
reasonable or unreasonable. It is the only
point of view, it is the only standard, from
which we should judge the amendments. The
first important amendment is that which
reduces the age of marriage for girls from 21
to 18. I think it is a proper amendment. The
other House has taken note of the biological
fact that girls attain adolescence at an earlier
period than the boys. Marriage for them at that
age becomes a biological necessity and
therefore the age of 18 for girls is quite
proper. It has been suggested by some that, if
the age is reduced to 18, there should be a
provision to make it obligatory on the girl to
obtain her guardian's consent.

MAIJ,-GEN. S. S. SOKHEY (Nominated):
May I remind the hon. Member that there is
no girl or boy mentioned in the Bill; there is
mention only about females and males.

SHRI B. K. P. SINHA: I take it that it is the
Doctor's view that a girl is not a female. By
providing for consent between 18 and 21, we
would be giving the girl the right to marry be-
tween 18 and 21 by one hand and taking it
away with the other. The opinions of the girl
always differ from those of her father. A
chasm of 20 years separates the parents
from
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the progeny. Their ideas differ in the
circumstances it would be proper to assume
that consent would not be forthcoming easily.
Therefore, the other House has rightly, wnile
reducing the age from 21 to 18, not provided
for the consent of the guardian between the
ages of 18 and 21.

The second amendment relates to future
marriages between parties within  the
prohibited degrees. I think this amendment is
also quite reasonable. After centuries of
experience, people realised that endogamy or
marriage between near relatives had an
adverse effect not only on health but 'on
morality as well and ultimately on society.
Therefore in the course of centuries the rule of
exogamy was prescribed. It is our experience
that where endogamy operates even to a
limited extent, it has a deleterious effect on the
progeny. I come from the town of Gaya. There
is a community there called Gayawalas. There
were 1300 families some hundred years ago,
but then they had the evil practice that they
would marry only amongst themselves. The
result has been that now only about 300
families remain, and the rest have died out.
Similar is the experience of Prayagwalas at
Prayag. It is common knowledge that the mon-
archs of Europe developed the fatal disease
called heamophalia because they had only a
very limited circle within which they could
marry. The results of research also confirm
this view. I am reminded, Sir, in this con-
nection of a very eminent English scientist. I
forget his name but he is the gentleman who
came to Calcutta, had some incident with a
journalist and fasted for two or three days.
Hon. Members may perhaps remember his
name. In a very illuminating article he has
recorded the result of his researches and his
conclusion is that amongst those who are
insane, 13 per cent, or 14 per cent, are the
progeny of marriages between first cousins.
The incidence is lower in the progeny of
marriages between second cousins, but even
then the percentage is sufficiently high. In
view of this experience, it
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would not be proper for us, we are
introducing a sort of Civil Code for the
whole of India, to make any exception in
favour of local customs. My hon. friend, Mr.
Sundarayya, said "If it is good for past
marriages, why should we not apply it for
future marriages also?" No doubt we cannot
touch past marriages. There is a
doctrine known in law as fatum valet. What is
an established fact shall not easily be dis-
established.  The marriage is there and
unless there are very compelling reasons,
the marriage should not be declared  null
and void, but there is no such reason in
the case of future marriages. People say,
"If a local custom is there, why should we not
allow it to prevail?" If we make an
exception and give a concession to a local
custom in some place, there is no reason why
we should not make a concession to local
customs prevalent in wider regions.  If we
make this exception, I am afraid we shall
not be able to make any change in  the
Hindu law, because people in one place
are wedded to one set of customs and people
in larger areas are wedded to another set of
customs. Itis precisely the function of this
sort of legislation to obliterate these customs
and bring a sort of rationale into them and
introduce harmony and unity in  this great
country.

Special Marriage

Then, another amendment introduced in the
Lok Sabha introduces a very desirable change.

We failed to introduce any machinery of

conciliation in divorce proceedings. They have
filled that lacuna. They have provided for a
machinery of conciliation. A machinery for
conciliation is an accepted part of any
civilised divorce law in any part of the world
today. Such a machinery exists in France. In
England, at the magisterial level, there is a
Probation Officer whose duty it is to see that
differences between the parties do not develop
to such an extent that divorce becomes
necessary. Some years ago Lord Justice
Denning, an eminent Judge of England,
reported on the Marriage and Divorce Laws
there. His suggestion was that even
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MRr. DEPUTY CHAIRMAN: Mr. Sinha,
you are concerned only with the amendments
that have come from the other House. Please
don't go beyond that.

SHrIB. K. P. SINHA: They have
introduced conciliation and I am speak- . ing on
that.

MR. DEPUTY CHAIRMAN: Speak about
the  amendments—whether  they  are
acceptable or not. Because the time at our
disposal is very short.

SHRI B. K. P. SINHA: I shall be as brief as
possible.

MRr. DEPUTY CHAIRMAN: You have
only 5 minutes more.

SHRI B. K. P. SINHA: I did not know.

MR. DEPUTY CHAIRMAN: 10 minutes
are already over.

SHRI B. K. P. SINHA: I should have got
this information earlier. Then in the U.S.S.R,
also at one stage the right of divorce at will
was there but then later on by experience they
realized that there should be a place for
machinery of conciliation and it was introduc-
ed there also.

SHRIC. C. BISWAS: Also in China.

SHRI B. K. P. SINHA: Yes, it is therefore a
beneficient amendment introduced in the other
House. Then there is divorce by mutual
consent. While we have recognized this
principle, the other House while affirming this
principle, have put in certain restrictions. Now
in a divorce several parties are concerned. The
children are there, society is there and while
every society recognizes that parties should
have some freedom in the matter of divorce,
every society has prescribed and every law has
prescribed that divorce should not be very free
and very easy. So this restriction introduced by
that House is in line with the feelings and
opinions held on the subject of divorce by
progressive sections in advanced countries,
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it has not been urged but it may be urged by
some that divorce by mutual consent is
unknown to other systems of law. That is a
lact but in England at least opinion has veered
round to the view that they should have
divorce by mutual consent. Lord Justice
Denning also has recognised this principle. Of
course he has Put ssome restrictions by putting
7 years. We have put in a lesser period—3
years. There is no reason why the parties who
do not want to live together should be forced
to live' togetner and then after passing through
the devious ways of adultery, cruelty etc.
ultimately go to court for a divorce. Adultery,
cruelty etc. happen precisely because parties
don't want to Jive together.

MRr. DEPUTY CHAIRMAN: That
principle also is accepted by the House. We
are concerned only with the restrictions that
the other House has suggested. Come ',0
them.

SHRI B. K. P. SINHA: Exactly. That is why
I urge that these restrictions are proper
restrictions. The restrictions should have been
there but it was, by a sheer oversight, that we
did not put them and now that they have been
put, we should have no hesitation in accepting
those amendments.

Mr. P. Sundarayya referred to the
provisions regarding the illegitimate and
legitimate children and the right to inherit the
property of the collaterals. Now every law
must have some sanction behind it. We have
prescribed that marriages which conform to
certain standards shall be proper and valid
marriages. If it does not, it shall be an illegal
marriage and shall in some cases be a nullity.
It is only in those cases that the children shall
be declared illegitimate. What would be the
check on the parties so far as the question of
violation of those provisions are concerned? If
we do not recognize all marriages entered into
in violation of this Act, some consequences
must be there. The

[ RAJYA SABHA ]

Bill, 1954 3026

parties don't suffer under any provision of this
Act. But the parties would restrained simply
because this provision about illegitimate
children is there. It is out of love for their
children that they shall not easily violate these
provisions. So from that point of view this is a
proper provision. The next question is, while
the parties may be free to do anything, there is
no reason why even if I violate the law, I
commit a mistake, and my children should
take advantage of that and s'.iould be entitled
to inherit the property of those also who feel
differently from ourselves? Collaterals may
feel differently and why is it then that the law
should compel the collaterals by a process of
devolution and succession to transfer their
properties to the illegitimate children? He
raised again the question of registration. The
hon. Minister has already pointed out that the
question of registration which we have
introduced is a verbal change and those
amending words bring that particular clause in
conformity with a previous clause. It is
nothing more. 1 therefore feel that all the
amendments suggested are proper and
reasonable amendments and this House should
accept them.

SHRI RAJENDRA PRATAP SINHA: Mr.
Deputy Chairman, I shall draw your attention
to amendment No. 2 as proposed by the Lok
Sabha. Sir, you will find that I have tabled an
amendment to this amendment of the Lok
Sabha. 1 would like that clause 4(c) should
read as follows:

"The male has completed the age of 21
years and the female the age of 18 years
provided that if the female has not
completed the age of 21 years, she has
obtained the consent of her guardian to the
marriage."

Sir, my hon. friend who was just speaking
before me has objected to my amendment. I
know my esteemed friend and from whatever
little I know of him, I am not very sure
whether
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he has spoken from his own convic | decision in such an important matter
tions or from the obligations of the | marriage. Sir, I am not against marriage at the

whip issued today.............

SHRIB. K. P. SINHA: Not at ali.

SHRI RAJENDRA PRATAP SINHA: Sir, I
attach very  great  importance to this
clause particularly sub-clause (c) as I think
that this is the foundation clause in the
Marriage Bill thai we are going to enact and
the marriages that would take place under this
Act should be proper marriages and
marriages based on sound foundations. Then
alone shall we have happy and lasting
marriages performed under this Act.  You
will appreciate, Sir, that originally also
it was provided that if the marriage was to
take place at 18, the consent of the guardian
was essential. This House raised the
marriage age to 21 and therefore the
consent clause was dropped.! Now, Sir, the
Lok Sabha has reduced so far as the age of
the girl is concerned to 18  years but
unfortunately they have not provided for the
consent clause which my amendment
provides.  Sir, at the outset I would like to
make clear that I am against this Bill. I am
not against inter-communal and inter-caste
marriages. [ am not against giving liberties
to the young couples. But at the same
time I would not like  to have provisions
which may lead to the breaking up of
the families and which may remove the
restraint that a parent is entitled to exercise
upon his child. I cannot imagine why we
should apprehend all sorts of things and
always labour under the fear that the parents -
will always be hostile to the interests, well-
being and wishes of their children, “cannot
consider this as a normal thing to
happen, 1 would on the other hand, think
that the parents would be always
anxious for the happy married life of
their children and they will always like to
consider the feelings and the wishes of their
children. All that 1 want is that this
House should consider whether the age
of eighteen is the correct age, when a
young person can bring a balance to liis
or hei judgment and take a correct

age of eighteen, I welcome it. I think that so
far as physical attributes are concerned, fe-
males in India can be married at the age of
eighteen. But the point to be considered is
whether she would have attained the mental
maturity which is required for a proper
consideration of all the pros and cons of a
marriage proposal.

In modern life we have enough of
opportunities for the two sexes to meet and
boys and girls come to know each other at an
early age. Now, it is quite likely that at this
age of eighteen which is a critical age, the
person may take a fancy for some other
person, she may get infatuated for the other, I
would say. And it is recognised fact that sex is
not the only consideration in a match. Sir,
modern youth, psychologically speaking, is a
complex person, much more complex than his
or her predecessor in the bygone days. She or
he is the product of conflicts of our age and
she or he is torn by the conflicting urges of our
times. And ours, as you know, Sir, is a
transitional period when the old values and
concepts which were the anchor of life in the
past are fast crumbling or disappearing; and
new ones have not yet taken root. The youth
has to bear the burden of this change.
Infatuation, after all, is a fleeting phenomenon.
But in matrimony we must aim at harmonising
the different urges of the couple. This
harmony alone will make the marriage a
lasting and happy one. When the old sanctity
of married life is fast vanishing, when it is not
a sacramental marriage, when it is not a
lifelong companionship, it seems to me that
there is all the more reason why the marriage
should be based on very sound and sure
footing. The two souls should be harmonised
in the modern sense of the word.

Sir, even in the western countriesj we

find that they lay great stress upon
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the s and there they feel that

mature judgement should be brought to bear
upon the problem of matrimony. Secondly,
they lay great emphasis on the fact that the
couple should know each other, the young
persons desirous of entering into matrimonial
alliance should know each other sufficiently
long and sufficiently well. Therefore, I would
like this House to consider whether at this
tender age of eighteen the young girl —you
may call her a female—will be mature enough
to take such a critical decision, to weigh the
pros and cons of a matrimonial proposal. I
emphatically deny that she is mature enough to
take such a decision. Sir, at the age of eighteen
she will not have time enough to know the
other person sufficiently long and sufficiently
well, to know him intimately so that she could
decide whether the young man is a fit person
to be taken as a spouse and life-long
companion. Therefore, 1 would on these
grounds very strongly urge the House to
accept the amendment that I have tabled.

Special Marriage

PanDIT S. S. N. TANKHA: Mr. Deputy
Chairman, I support the amendments which
have been made by the Lok Sabha in the
Special Marriage Bill now before this House.
There are five or six major and important
amendments which have been effected, the
rest are more or less unimportant or
consequential. I shall deal only with such of
them as are important. The first of these, Sir, is
the 'decision of the Lok Sabha to reduce the
age of marriage of girls from 21 years, which
we had fixed to 18 years. You will remember
Sir, that at the time this question was being
agitated tn this House, the problem before us
was whether or not we should let the guardians
interpose between the wishes of the persons
who are to marry or to allow the parties to
marry without the consent of the'r guardians.
And Sir, we came to the conclusion that since
this was a special form of marriage in which it
was possible that a boy or a girl might marry
outside his
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aar possibly such a
union may not be acceptable to the
parent, or guardian, and so the parent
or guardian may not be prepared to
give his consent. Therefore, Sir, it
was thought desirable that the ques
tion of the consent of the guardian,
should be done away with, by fixing
the age of marriage of both the boy
and the girl at 21 years. Sir, I might
tell you that I was also a party to that
decision. I was and still am certainly
of the opinion that the age of 21 is the
more desirable age for both the boys,
and the girls than 21 and 18 or 18 and
18. Now, Sir, the main consideration
which had led the Lok Sabha to change
the age of marriage, specially in regard
to the age of the girls is that it was
of the view that since in India girls
mature at an earlier age..................

community,

MAI.-GEN. S. S. SOKHEY: You mean
females.

PanDIT S. S. N. TANKHA: Yes, Andl also
become old at a much earlier age than in the
Western countries, therefore, it will not be right
to marry girls at a later age namely at 21,
because it would mean that they would be
entering into wedlock when a part of their youth
had passed by.. I do not recognise the validity of
this argument and speaking for myself I
consider that a girl or woman is in the prime of
her life and in the full bloom of her youth
between the ages of 21 -and 25.

3 PM.

At the age of eighteen Sir, the girl is still
really young and does not attain real maturity,
although physically she may have attained
maturity. All the same, whether these
biological factors are correct or not, since the
Lok Sabha has found it more desirable that the
age of the girl should be reduced—I think that
decision is based more on the point of view
held by the lady Members both of this House
as well as of that House who are of the view
that girls should be married at a younger age,
that such a change has been made—I see no
adequate reason
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to dissent from that view and I do not think it
is a matter on which we should quarrel with
that House and veto that part of the
amendment thus placing ourselves and that
House in great difficulty with regard to the
passage of this measure.

Coming now to the second question. Sir,
namely the amendment of clau.;p 15(e), with
regard to the registration of marriages
performed before the passing of this Act, the
only change which the Lok Sabha has made is
that it has now provided that in regard to
-marriages which have taken place before the
passing of this Act, if those marriages when
solemnized, were valid under any law, custom
or '-cage having the force of law, then those
marriages will be allowed to be registered
under this Act whereas marriages which take
place after the passing of this Act, if they are
performed within the prohibited degrees not
permissible under this law, then they will not
be permitted to be registered under the Act. |
think, Sir, this is a very wholesome change
because if we allow custom to play a part even
after the passing of this Act then there is no
point in our providing under the Act that, for
purposes of marriage the prohibited
edegrees shall be such and such. If the
prohibited degress were still to be governed
by custom, local usage and all that sort of
thing, then it would an that any person, even
though marrying outside the prohibited
degrees prescribed under the Act would be
entitled to get their marriage registered and
thus circumvent the Act by this means. And
that is, what the amendment seeks to prevent
under the Act and, therefore, I support 'his
amendment and I consider that it is a very
salutary change.

The third major change which the Lok Sabha
has made is in clause 18 to which they have
added a proviso. They have also added a
similar proviso to clause 26. These provisos
are to the * effect that the children who may
have been illegitimate be'ore the regis'ra u of
the marriages under this Act,
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and who are legitimised under the Act
by the fact of the registration i
marriages, shall inherit the property
of their parents only and not of other
persons in the family. My lion, friend
Mr.  Sundarayya has taken  strong
exception to this Drovision but I do
not think he has rightly understood the
intention of this change. What the
change intends is that those children
who, had not this Act been passed
wouid have been considered illegiti
mate and not entitled to succeed to
the property of any person other than
their parents, will not even after the
passing of this Act be entitled to that
other person's property but shail only
be entitled to the property of their
parents. I do not see. Sir, what objec
tion there can be to this. Such children

having so far been considered as
illegitimate  children, namely  before
the passing of this Act» ire the

registration of the marriage of their parents,
would not have been entitled even to the
inheritance of their parents' properties. Now,
by the change made by the Lok Sabha they
will be entitled to the property of their
parents, cut they will not be entitled to the
property of other persons. Now, where is the
objection to this amendment? After all the
children will not suffer in “ny way by the
proposed change because they would not be
entitled to that property even otherwise. The
passing of the proposed amendment does not
maue any change to their detriment. Since
persons other than the parents did not.
recognise those children as legitimate children
it is only right and proper that these children
should not be made to inherit their properties,
but the properties of their parents only who
have had their marriages registered under the
Act and thus given legitimacy to their
illegitimate children.

The next important change is in clause 27
whereby the rjeriod of five years for
continuous sufferance from insanity, leprosy
or venereal diseases which was required to
entitle a party to claim divorce from the other
nas been reduced to three years. This period
was considered inordinately long by the Lok
Sabha and they considered that it would not
be right, to ask the
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LPandit S. S. N. Tankha.] married couples
to wait for this long period. Therefore Sir.
they reduced the period to three years and I
think it is quite reasonable and should be
accepted by UB

Now, Sir, the only major change to which
some exception can be taken is the clause
about the dissolution of a marriage by mutual
consent. The Lok Sabha has without doubt
recognised the principle which this House had
enunciated, namely that divorce should be
allowed hy mutual consent. The only change
that they have now proposed is that with a
view to preventing a large number of persons
going in for divorce in the heat of the moment
or in the heat of a family quarrel, they nave
provided that the parents so seeking divorce
should be made to wait one year longer in
drder to enable them to go back to their
homes, coolly think over the matter and then
decide for themselves as to whether or not
they would still insist upon getting the
divorce. This change has, more or less, been
motivated because of the fact that it is not the
intention of this Biil to break up the homes or
» break up the marriages but to keep tham to-
gether so long as it is possible and to grant
relief only where it is found that it is not
possible for the parties to live together as
husband and wife. There is only one little
thing about the change made that I would like
to mention and that is that the words which
the Lok Sabha has employed in the proposed
change are not very happy and do not really
convey the exact intention of the Parliament in
enacting this sub-clause. The words to which I
take exception are in clause 27A. "Subject to
the provisions of this Act and to the rules
made thereunder, '» petition for divorce may
be presented to the district court by both the
parties together on the ground that they have
been living separately for a period of one year
or more, that they have not been able to live
together and that they have mutually agreed
that the marriage should be dissolved". The
words "+hat they have not been able to live to-
gether" are capable of being read in
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namely that there may
certain  extraneous circum
stances other than the volition of the-
parties  themselves ~ which  prevented
the parties living together, but that is,
not what is really intended by these
words in the Act. The real intention
is that in spite of the effort of the
parties to live together they cannot
reconcile  themselves to  living to
gether, and as such, have decided to
separate but the words employed in
the amendment do not convey that
meaning and are capable of being read
in  another manner also. However,
this is a small matter and if it is found
at any time............
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another
have

light,
been

MR. DEPUTY CHAIRMAN: It is time, Mr.
Tankha.

PanDITS. S. N. TANKHA: .............. that
the interpretation of this clause bj the courts
has been different from that intended by
Parliament then of course suitable changes can
be made later on: and as such I support the
amendment.

Another change which the Lok Sabha has
made under this clause provides that the
Court, when the parties finally go before it
one year after the date of the presentation of
the former petition, should before granting
any relief, try to bring about a compromise
between the parties, so far as may be possible.
This Sir. is a very healthy suggestion and the
courts should make earnest effort to bring
about such a reconciliation between the
husband and the wife and thus keep together
the family. Of course, if it is not possible, then
there is no other alternative but to grant them
a divorce. With these words. Sir, I support the
amendments made in the Bill by the other
House.

JanaB M. MUHAMMAD ISMAIL SAHEB
(Madras): Mr. Deputy Chairman, at the outset |
would refer to amendment. No. 2 in the set of
amendments that have been placed before the
House. Sir, the history of the idea of an age
limit contained Jn this amendment is well-
known to the House. The Bill, when it was
originally introduced in the House, had the age
limit of eighteen years for both boys and;
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girls, who wanted to marry under the Special
Marriage Bill. It, also attached a proviso to
this age limit. Sir, saying that if either of the
party is below twenty-one years of age, the
consent of the guardian should be obtained.
Then during the consideration stage, Sir, in
this House, this age limit was raised to
twenty-one years in both the cases. But in the
Lok Sabha the age limit has been retained for
the males and it has been reduced Tn the case
of females.

Now, Sir, I have tabled an amendment
which would reimpose the condition that the
female, if she happened to be below the age
of twenty-one years, must obtain the consent
of her guardian if she wants to take advantage
of the provisions of the Special Marriage Bill.

Sir, when on a previous occasion this

question of age was debated in the
House, there were several Members
who wurged and said that while men

and women at the age of eighteen were
considered fit and capable to manage

their affairs, why should they not be
considered fit to decide on the ques
tion of their marriage as well? That

was the point, Sir, that was raised by
them, that at eighteen years of age
boys and girls are considered capable
to manage their own affairs, for exam
ple, to dispose of their properties.
enter into contracts and so on; then
why should they not be credited with
the capacity to come to a right judg
ment in the matter of the marriage
under this Act? That analogy does not
hold good here. With regard to the
ordinary affairs which boys and girls
of eighteen are managing by them
selves, they are in the midst of their
family; their parents are there; their
relatives are there and these young
men and women would have the bene
fit of the counsel and advice...................

MAIJ.-GEN. S. S. SOKHEY: Sir. we must
settle the question of the language of sub-
clause (cl of clause 4 because tbe clause says
'male and female' while every hon. Member is
talking of boys and girls and men and women.
I want to point out to the hon.
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1 Minister that when we talk of rabbits we talk
of male  rabbits and female j rabbits and
when we talk of mice we talk of male mouse
and female mouse and it is perfectly true,
when the British were here, we were natives
and we had vernaculars and we had male
natives and female natives. Where is the
necessity for such 'male' and ‘'female’'
expressions today? The hon. Minister must
have heard that we have gained our
independence and since then we have become
men and women and boys and girls; we are
no longer male natives or female natives, and
I would ask him to change the words because
the words 'male’ and 'female' in this context
are both bad
English and insulting.

MR. DEPUTY CHAIRMAN: What is your
objection?

MaAJ-GEN. S. S. SOKHEY: We

should use the term 'men and women'

j and not 'male and female'. It should

I be 'boys and girls' and 'men and
women'.

MR. DEPUTY CHAIRMAN:  When.
Mr. B. K. P. Sinha was speaking, you took
exception to the word 'girls'. Now you are
taking exception to the words 'male and
female'

MAJ-GEN. S. S. SOKHEY: It is both
insulting and bad English.

MR. DEPUTY CHAIRMAN: Order, order.
It is already there in the Bill.

JaNAB - M. MUHAMMAD  ISMAIL
SAHEB: With regard to this I have no
objection to taking that advice of a doctor
with regard to the right expressions to be used
in connection with men and women.

Sir, as I have been saying, they are in the
family. They have got the advantage of
counsel, advice and cooperation of their
relatives. Therefore it is rightly thought that
even at the age of eighteen they will be able to
manage their affairs quite properly. But the
marriage that is contemplated under the
Special Marriage Bill is altogether a
different affair. It intro-
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duces a revolutionary idea into the existing
social order of things. Now if one wants to
marry under the provisions of this Bill he or
she would do that in most cases contrary to
the desire and wish of their parents and
relatives. Therefore they would not have the
benefit of the advice and counsel which she or
he would have under ordinary circumstances.
Therefore it is, Sir, the majority of the
Members of this House thought it fit enough
to raise the age limit from eighteen to twenty-
one and this produced the consequence of
doing away with the necessity of obtaining the
consent of the guardians. Now the Lok Sabha
has retained the age limit of young men who
want to marry under the provisions of this Bill
at twenty-one and has reduced the age limit of
the females to eighteen. Sir, I do not
understand the idea underlying this change. Is
it thought that girls or young women become
as mature when they are eighteen as the boys
are at the age of twenty-one? That is the
question, Sir. There may be physiological and
biological changes, different kinds of changes
in the girls; they may become adolescent
sooner than the boys, but that is not the
question. Whether they have got mature power
to judge, whether they have got as much
wisdom as the young man is expected to have
at twenty-one, whether the girls have that
much of wisdom and maturity when they are
only eighteen, that is the question. That
question was raised by Mr. Sinha, Sir, and I
do not think it has been answered. I
remember, Sir, years ago there was an
investigation by the Oxford University as a
result of which it was found that the girls had
a more subtle brain, so much so they excelled
the boys in algebra, and such other subjects
where the science of numbers was concerned.
The case of the boy was that he had a more
robust brain so that he was superior to the
girls in the matter of such subjects as
arithmetic although here also the science of
numbers is concerned. That was, Sir, I think
the
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conclusion arrived at as a result oi that
investigation, but even that investigation did
not show whether this more subtle brain or
power of ment or whatever it may be, came to
the girls earlier than the robust judgment came
to the boys. That is the question, Sir, and the
lady Members here would claim equality, as
much equality for the young woman as there
is for the young man. That is one thing. But
do they claim age for more wisdom, more
maturity for the girls than for boys? That is
the question. Sir, and this is a very important
matter which would affect them throughout
their lives. Therefore it is only fair and just to
those young men and women to make them
wait until they are twenty-one. It is more
necessary, Sir, in the case of girls to make
them wait until they'are 21 years of age. This
is the raison d'etre of my amendment. I
oppose the amendment that has been proposed
by the Lok Sabha. As a matter of fact, I
oppose the whole Bill. I have been opposing it
from the very beginning, from the stage of its
introduction in Parliament. And this is one of
the features which is much more drastic than
other provisions. Sir, these amendments that
have been placed before the House suffer
from certain omissions. In this House as well
as in the other House, it was urged and it was
requested that Muslims might be exempted
from the operation of this Bill.

MR. DEPUTY CHAIRMAN: You have
already spoken on that aspect. We are now
dealing with these specific amendments.

JanaB M. MUHAMMAD  ISMAIL
SAHEB: When we are considering so many
amendments, my point is this important
question has not been given sufficient
consideration. The Bill was circulated for
eliciting public opinion. What for? So that the
House may know and respect the views of the
public. The Law Minister admitted very
clearly that Muslims as a community were
stoutly opposed to the Bill and so it is only
reasonable that they should be exempted
from the
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operation of this Bill. It was
in the other House that................
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MR. DEPUTY CHAIRMAN: Ths scope of
the discussion is confined to the amendments
before the House. You are not expected to go
beyond those amendments.

JanaAB M. MUHAMMAD ISMAIL
SAHEB: 1 say, Sir, that there might have
been other amendments too.

MR. DEPUTY CHAIRMAN: We are not
concerned with what might have been. We are
only concerned with the amendments that
have been made by the Lok Sabha and if you
have any remarks on those amendments
please speak on them. Beyond those amend-
ments, we cannot go.

JaNaAB M. MUHAMMAD  ISMAIL
SAHEB: I thought we were engaged on a sort
of general discussion and I thought I might
say some words on the Bill as a whole.

MRr. DEPUTY CHAIRMAN: In the
beginning itself I made it clear that the

discussion is confined only to the
amendments made by the Lok Sabha.
JanaB M. MUHAMMAD  ISMAIL

SAHEB: I obey your ruling. I oppose this
amendment.

Dr. SHRIMATI SEETA PARMANAND
(Madhya Pradesh): Mr. Deputy j Chairman, I
have to make only a few observations with
regard to one amendment and with regard to the
situation in which we have been placed.

The amendment is with regard to lowering
the age of girls to 18. In a way I am happy to
see that this is the amendment which I had
pointed out in my Minute of Dissent and this
is the age which I wanted and that it has now
been accepted; in view of the conditions in
India the age of 18 is more suitable. I had
pointed out that the age for girls should be 18
and for boys 21. Of course, everybody would
feel that it would have been better if it had
been possible to make it obligatory that the
girl below the
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age of 21 should obtain the consent of

her guardian.

Now, the
amendment
to bring

point is this that my
in this House and I want
this to the notice of the
House for future guidance, beacuse it
is a very peculiar position in which
we have been placed here now—for 18
and 21 unfortunately ~ was  typed
below an amendment which suggested
21 as the age for both boys and girls.
Naturally that amendment was first
put to vote and my amendment ask
ing for 18 and 21 was barred. In the
other House too when the amendment
was put ..........

MR. DEPUTY CHAIRMAN: But I want to
know how all this is relevant.

Dr. SHRIMATI SEETA PARMA
NAND: This is only to point out
that ........

MRr. DEPUTY CHAIRMAN: You may
point it out in the Rules Committee. The
proper place to point out all these things is the
Rules Committee, or discuss it with Secretary
as to where the amendment is to be typed and
all that.

DRr. SHrRiMATI SEETA PARMANAND:
But now, Sir, the amendment which was
really barred in this House is now before us
and we are being asked to vote on that. That is
what I want to point out.

MR. DEPUTY CHAIRMAN: So you have
scored the point.

DRr. SHRIMATI SEETA PARMANAND: I
would not have made it clear until I had
pointed it out. I also wanted to say that other
amendments in the other House also have
been barred because of this peculiar position,
for example, the amendment relating to the
consent of the guardian till the girl reaches the
age of 21. So I would request the hon. the
Law Minister to bring forward a suitable
amendment after the Bill is passed making the
consent of the guardian neeessary when the
girl is below 21. I would also like to say that
this isnot a question of claiming certain
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[Dr. Shrimati Seeta Parmanand.] things on
the basis of equality. Women want to be
practical and they do realise that even a girl
should have the right to marry at the age of 18
for considerations which have been amply
discussed in both the Houses when the Bill
was before us. So I would end my
observations with this request that later on an
amendment should be brought forward—ali
women will welcome it—that the consent of
the guardian is necessary till 21.

I would also luce io point out that a joint
sitting of the Houses is not a deadlock but it is
a constitutional solution.

MR. DEPUTY CHAIRMAN: You may
discuss it with the Leader of the House.

SHRIMATI LILAVATI MUNSHI (Bombay):
Mr. Deputy Chairman, I think this is a much
discussed Bill and probably it has taken the
longest time in both the Houses. I find, Sir,
that the changes made by these amendments
from the Lok Sabha are for the better in many
respects. After all, this is a trial Bill and it is a
forerunner—if 1 read the policy of the
Government correctly of the civil code which
is to come. And that is why there is such a
great heat in this debate because the orthodox
thinks that this is the thin end of the wedge
and the reformers think that if they went as far
as possible in this Bill they could go even still
further in the next one. Sir, mankind can only
progress by trial and error and this is one of
the trials and we can know later how we
progress under this.

Sir, I am not going to go into generalities
but I will just make a few comments on the
clauses which are referred to here. The
question of age is a much discussed one and 1
understand—because at the time when the
debate and voting took place here I was not
present that it was by a surprise vote that that
clause was passed as well as the clause
relating
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to divorce by consent. I think the age of 18 for
girls and 21 for boys is quite reasonable and
the change made is for the better. Sir, the point
was urged that consent should be necessary in
the case of girls. I do not think that at the age
of 18 consent is necessary; if a person can
handle his or her own property at that age -ind
is competent to do everything else in law, then
why should a girl not be allowed to marry
according to her choice at that age. We are
really shutting our eyes to realities of the
situation because what is happening today is
that in villages even girls below 10 or 12 years
are getting married in spite of the Sarda Act. If
the age is kept as 21 you will be probably
putting obstacles in the way of marriages
under this Act.

JANAB M. MUHAMMAD ISMAIL
SAHEB: Then why 21 for males?

SHRIMATI LILAVATI MUNSHI: As it is,
men are marrying at a higher age than the
girls. Boys hardly get married at 10 or 12 or
even 16 or 18 and so there won't be much
harm done. After all, who is going to take
advantage of this Bill? Let us understand that.
This is a permissive measure and only
educated people will come forward to fake
advantage of this measure, unless of course
somebody who is already married and who
wants to get a divorce comes forward to get his
marriage registered. Or if a Hindu wants to
marry a Muslim or a Muslim wants to marry a
Parsi— only in such cases people will come
forward to get married under this Bill.
Otherwise, ordinarily marriages are not going
to take place under this Bill and in cases where
they do take place, they will be mostly of
educated people. At least I presume so. There-
fore I do not think there will be any harm in
having the boy's age as 21. Now, I come to
clauses 5 and 15. I think the changes here are
for the better. The provision under clause (e)
relating to prohibited degrees of relationship is
also to be welcomed. Otherwise there could
have been a loophole. People may first marry
and
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then come and register the marriage that
would be wrong. I think this is a change for
the better.

Special Marriage

Then I come to clause 18. I think this is the
most beneficial clause that one can think of.
This is about illegitimate children. These
children, for no fault of their own, come into
this world, and the father escapes all
responsibility of maintaining the child, etc.
Very often the mother puts the unwanted child
in a gutter or a lane or in so called 'ashram’,
where there is no one to look after it. Because
she cannot marry according to ortno-dox
notions and the father also escapes all
responsibility and he does not want to
recognise the child, the child is put to great
suffering. So, I think this is a very beneficial
clause that has been put in. this Bill. Instead of
allowing the father to go scot-free, these
children, will be able to inherit and at the
same time these children are not a burden on
the other relations. I think it is a good thing
that has been done and I welcome it.

Then I come to clause 27. I think that also
is a good change, especially the provision
relating to unsound mind, leprosy, venereal
disease, etc. 1 think 'adultery' should have
been added in this clause.

Then 1 come to clause 27 (k), that is,
divorce by consent. As I stated before, it was a
surprise vote In this House which set the ball
rolling and the ball has gathered more moss
and has come back to us. Of course, there
seems to be an improvement. It is a debatable
question whether divorce by consent will
benefit women or not. It can result in Both
ways. However, it has been accepted for good
or for bad and there it is. Anyway, women are
suffering under the present scheme and they
are probably going to suffer under the
proposed scheme. What will be the sum total
of suffering, whether it will be greater or
lesser, time alone can show it. This is only a
permissive measure and, as I said, a few
people are going to take advantage of it and so
let us hope much harm may not be done.
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Now, there is one thing which I have not
understood, Sir. In this clause it is provided
that a divorce petition may be filed if the
respondent has lived apart from the petitioner
for one year. Then in clause 28, it has been
stated that three years shall pass since the date
of marriage. This would mean that for three
years first one must be married, then one must
live separately for one year. Am I right?

SHRI C. C. BISWAS: That one year has
been included in the three years.

SHRIMATI LILAVATI MUNSHI: Clause 28
also states "No petition for divorce shall be
presented to the district court unless at the
date of the presentation of the petition three
years have passed since the date of entering
the certificate of marriage in the Marriage
Certificate Book." And then one year after
that.

SHRI AKBAR ALI KHAN (Hyderabad) :
That is for conciliation.

SHRIMATI LILAVATI MUNSHI: Clause
27A (2) reads. "On the motion of both the
parties made not earlier than one year after the
date of the presentation of the petition referred
to in sub-section (1) and not later than two
years after the said date, if the petition is not
withdrawn in the meantime, the district court
shall, on being satisfied, after hearing the
parties and after making such inquiry as it
thinks fit, that a marriage has been solemnized
under this Acfand that the averments in the
petition are true, pass a decree declaring the
marriage to be dissolved with effect from the
date of the decree." So one year must pass
after the presentation of the petition. Under
clause 28, it is three years in the first instance
before one can ask for divorce. So it mean
three years plus one year, that is a minimum of
four years must pass before divorce takes
effect. The point was made that it is only one
year, but it really comes to four years.

SHRI C. C. BISWAS: This
suggested divorce without tears and

House
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[Shri C. C. Biswas.] the other House
has made divorce with tears.
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SHRIMATI LILAVATI MUNSHI: The Law
Minister is very frank about ir. Let us see.
Time alone will show how women will fare
under this Act. We want to change everything
and this is one of such changes. Whether it is
good or bad, one cannot say. However, it is
there. So it is four years in the first instance,
and in other cases it is two years and not one
year. After the marriage three years must pass,
in which for one year one has to live
separately. I think there is a misunderstanding
about this one year after the presentation of
the petition.

MR. DEPUTY CHAIRMAN: That one year
is to see whether the parties can come
together.

SHRIMATI LILAVATI MUNSHI: In the first
years of marriage it is four years and
afterwards if divorce is sought it is not less
than two years, that is one year for living
separately and the second year for
reconciliation. Then there is a safeguard that
consent should not be taken by force, or fraud
or undue influence. But it is very difficult to
prove. In many cases, women are illiterate,
they can be threatened. I know how women
are treated, even when they are young
children, how they are treated by men; this is a
man-made world. I am not a man-hater in that
way, but I see this kind of misery inflicted
upon women and this is something which we
have to think about. So whether the consent is
taken by force or fraud, even with these
safeguards, one can never be sure about it.
Well, there is the last clause, that there will be
reconciliation. It is a pious hope but let us also
hope that in many cases reconciliation will be
effected. Thank you very much. I have done.

SHRI KISHEN CHAND: I concur with
almost all the amendments proposed by the
Lok Sabha 'except for two items and I do feel
that in certain' cases where there was some
sort of defective language left over,
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it has been corrected by them. About
one I have sent an amendment. Two
hon. Members have already spoken
and 1 was very glad to find that one
Member from the Congress benches
also supported the idea thiaT where

the female is below the age of 21, the

consent of the parents may be taken.
I submit that there is no objection tc
marriage;  certainly the girl becomes
mature earlier than the boy and it is
quite feasible that a girl of 18 would
like to marry after she has attained
that age. But the period between 18

and 21 is a period when she is highly
strung and in a very emotional condi
tion. It is possible that in that emo
tional strain she may enter into a
marriage contract which may not be
found suitable later on. | know, Sir,
that for all criminal purposes 18 is
recognised to be the age of maturity,
and for the possession of property
also, she is supposed to be of age when
fthe has attained 18 years. Therefore,
the objection is not on the ground that

she has not attained the proper age.
The objection is on the ground that
psychologically she is in an emotional
state, and in that state she is not in
a fit position to decide for her life
companionship. And therefore, a
suggestion has been made that the
necessary permission of the guardian

to that marriage may be obtained. Sir,
the hon. Minister, when he was moving

this Bill, pointed out thai tn the Lok
Sabha the majority of Members were
in favour ol introducing it. But it was
ruled out by the hon. Speaker, be
cause the House had" earlier decided
something against it. Sir, [ submit
that even now if the matter is refer

red to the Lok Sabha, the majority of

them it is my judgment about it—will
agree that if the female is below 21
years of age, the consent of her
parents may be obtained. I see the
Doctor taking a very great objection
to the words ‘'male’ and 'female',
Sir, e,

MR. DEPUTY CHAIRMAN: First, he took
objection to the word 'girl' also.

SHRI KISHEN CHAND: I submit, Sir, that
the word 'female' may have
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had some bad meaning when it was used by
Englishmen as rulers of this country, but from
the dictionary point of view, there is nothing
wrong in the words 'male' and 'female', and
they very correctly represent the two sexes. I
submit therefore tliat as pointed out by the
lady Member, if the females who are below
the age of 21 years, contract marriage
according to this Bill, there is a great
likelihood of their making a mistake and
repenting afterwards. The lady Member who
spoke before me pointed out that women have
been the sufferers during the past centuries in
this man-made world. T submit, Sir, that we
should be very cautious to see that we do not
perpetuate their misery. We should in making
our laws be careful that advantage is not taken
of the emotional state of a girl of 18 years by
a young man who wants to marry her; and
therefore I have suggested that the consent of
the parent may be obtained.

The second amendment to which I want to
take objection is amendment No. 16, which
runs as follows: —

"Before proceeding to grant any relief
under this Act it shall be the duty of the
court in the first instance, in every case
where it is possible so to do consistently
with the nature and circumstances of the
case, to make every endeavour to bring
about a reconciliation between the parties."

I submit, Sir, that wherever this type of effort
is made by the court, to bring about
reconciliation, it is unsuccessful.
Reconciliations are generally brought about ty
private agencies. The court should not
interfere in these things. The very fact that the
court is to interfer will really act as a deter-
rent. Our object is to bring the parties together
as far as possible.

SHRI AKBAR ALI KHAN: On a point of
order, Sir, there is nothing for the private
agencies to attempt; the period is for one
year.
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SHrR1 KISHEN CHAND: It is said here "it
shall be the duty of the court in the first
instance, in every case where it is possible so
to do consistently with the nature and
circumstances of the case, to make every
endeavour to bring about a reconciliation
between the parties." I submit, Sir, that the
moment the court tries to make an endeavour
in this affair, it will prejudice the case; it will
set apart the parties. In England and in
America, where divorce is prevalent for such a
long time, private agencies have taken up
these things, and they have been very
successful. Only a few months back, in the
Readers Digest, an article was printed in
which it was pointed out that up to 90 per
cent, cases of reconciliation had taken place
among the estranged parties. Therefore I
would submit, Sir, that while fully
sympathising with the motive behind this
amendment—the motive being to bring
together the estranged partners—I say tfiat
this clause itself will act against the objective
which is aimed at by it. Therefore I submit
that this amendment may not be accepted.

Then I come to amendment No. 4 which
says:

"Provided that in the case of a marriage
celebrated before the commencement of
this Act, this condition shall be subject to
any law, custom or usage having the force
of law governing each of them which
permits of a marriage between the two."

Sir, during the discussion, when this Bill was
in this House, it was pointed out that marriage
between cousins, between near relations,
between uncle and niece, was not desirable.
And I am very glad that this amendment has
been introduced by the Lok Sabha, by which
only such marriages which have taken place
before tfie enactment of this law can be
registered, even if they are within the
prohibited degrees of relationship, but
marriages contracted after this law comes into
force cannot be registered. And therefore
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I Shri Kishen Chand.] I wholeheartedly
support this amendment.
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Then, Sir, about the property, in a joint
family or in a Hindu family, where there is
ancestral property, the collaterals get all the
property. Certainly, Sir, when a young man
wants to marry outside the sacramental
marriage, under the Special Marriage Act, it
should only be the property of the person that
should be inherited by his children, whether
legitimate or illegitimate. The illegitimate
children should have absolutely no right over
the property of the collaterals, because toy his
marriage under the special Marriage Act he
has severed his connection with the joint
family. And therefore, Sir, I welcome this
amendment also.

Then, Sir, about divorce by mutual consent,
I wholeheartedly welcome it, because there
was a slight mistake of 'or* being substituted
for 'and'. In the clause, asy passed by the Lok
Sabha, it has been set right and further ampli-
fied by the addition of clause 27A; and
therefore, 1 support it. Sir, except for two
amendments, I support all ihe amendments
made by the Lok Sabha.

SHRI J. N. KAUSHAL (Pepsu): Mr. Deputy
Chairman, I rise to support the amendments
which have been made in the Bill by the Lok
Sabha. One thing that emerges from our pre-
sent experience is that although this Bill was
debated threadbare in our House and was
passed after a very careful deliberation, still
the whole House now seems to be agreed that
it has come back from the Lok Sabha in an
improved form. There may be a dissentient
voice regarding one or two amendments, but
generally speaking the trend of the debate
shows that the Members welcome most of the
amendments which have been made in the Lok
Sabha. It goes to show the wisdom of retaining
or continuing the two chambers of the
Parliament, because in spite of all
deliberations, there was still scope for'
frnprovement. We who had passed the Bill are
in a sober mood to accept many of the
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amendments which were lost here by votes. |
would therefore try to bring to the notice of
the House that the amendments which the Lok
Sabha have made are in fact improvements
upon the Bill which was passed by this House.

One very radical change which we made in
the Bill was "that divorce should be allowed
by mutual consent. This principle has been
agreed to by the other House also but the
other House has suggested very rightly that
there should not be hasty divorces. Because
this  principle of divorce is being introduced
by legislation for the first time in Hindu
society, it is but meet and proper that time
should be granted to the couple to think calnuy
and cooly before they decide to break the
matrimonial tie. The matrimonial tie,
although according  to this Bill, will not be
the sacramental type, is still one of the most
solemn contracts which the parties can come
to. They choose their companions for life and
if after some experience they find that it s
not possible for them to pull on together,
then some time must be given to them to get
rid of  the temperamental differences  if
they can, and provision has been introduced
for this by the Lok Sabha in the form of the
reconciliation  clause. My friend, Mr.
Kishen = Chand, was  opposing this
clause but I do not know on what his
experience is based. = Whenever there is a
dispute between a husband and wife, in
courts of law even today efforts are made
by the court to bring about reconciliation, and I
think that whenever an effort is made by
the court itself, there are greater chances of
success because the suggestion comes from an
absolutely disinterested party, from a judge
who feels that it is not always good to
disrupt the matrimonial tie, and when he
does it, it has been my experience that wisdom
dawns at last on the people in more cases than
through the efforts of the private agencies.

The other amendment which has been made
by the Lok Sabha is regarding the prohibited
degree clause.
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Unless that amendment is made, it seems
there is no fun in introducing a clause on
prohibited degree in the law, because when
once you have provided that people will not
be allowed to marry within the prohibited
degrees, then it is futile to give them a chance
to marry first without recourse to this law and
then to get themselves registered under this
Act. That will mean flouting the law which, 1
think, has been very rightly stopped by the
Lok Sabha.
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The other amendment which the Lok Sabha
has recommended is the amendment regarding
the right of inheritance of illegitimate
children. In that matter also, it is but right that
illegitimate children should inherit the pro-
perty of their parents but the law is very
jealous regarding tfie property of those
persons who were not a party to that marriage.
That marriage was an illegal marriage; that
marriage did not have the sanction of law and
there is no reason why you should force the
children born of such wedlock on the other
members of the family who want to be'more
respectful towards the law and who want
marriages to be solemnised in a more legal
manner.

The only controversial clause is the clause
regarding the age of 18 years in the case of
girls. Well, on that matter opinions will
always differ but it seems that the majority
opinion here is coming round to the view that
the age of 18 is the proper age in the case of
girls. Previously also in our House this matter
was decided by taking votes, and a few votes
decided it this i**»ay or that way. Then an
amendment has been tabled here by some
members of the Opposition that it should be
made incumbent on the girl to obtain the
consent of her guardian if she wants to marry
between the ages of 18 and 21. I feel that this
is putting an unnecessary restraint on the viola-
tion of the girl. The only argument that is
advanced in favour of this is that it is a very
emotional period and she cannot judge who
will be a proper companion. [ feel that
when at
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this age for all practical purposes a girl is
regarded as a major even for the purpose of
entering into contractual obligations with
regard to property, etc., there is no reason
why the will of the father should be imposed
on her in this case, because we know that in
many cases the parents will not be giving
their consent, and it would only mean
delaying the marriage for three years. Sir, I
strongly support the amendments in their
present form.

SHRI H. N. KUNZRU (Uttar Pradesh): Mr.
Deputy Chairman, .while there are several
amendments made by the Lok Sabha in the
Bill which I think are an improvement on the
Bill as it was sent UD from here to the other
House, there are some on the other hand
which 1 cannot approve of. The first
amendment which I should like to refer to is
that relating to the age of the boy and the girl.
The Bill as it was introduced in this House
provided that a marriage could be performed if
both the boy and the girl were at least 18 years
of age but with the consent of their parents.
‘When the Bill was considered here, this House
changed this provision and raised the age from
18 to 21 for both boys and girls. There was
thus a sort of consistency both in the first Bill
and in the second Bill with regard to the age,
but in the present Bill, while the age of the girl
has been reduced to 18, the age of the boy
remains at 21 as decided by this House. Apart
from this inequality, the consent of the parents
of the girl will not be needed when she is
below 21. I see no reason why any alternation,
or any kind of discrimination, should be made
between ooys and girls in this matter. It may
be that boys generally * ' ' marry at a higher
age than girls but is there any reason why the
law should make any dift'erenciation between
them and prescribe a higher age for the boy
and a lower age for the girl? Apart from this, I
think that if people marry at the age of 18, it is
desirable that they should seek the consent of
their parents. Unless the
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[Shri H. N. Kunzru.] parents are always
supposed to be against the welfare of their
children and determined to oppose their
wishes. I think it will be conceded that it will
be in the interests of young and immature
people that they should consult their parents
before taking the decisive step. I should prefer
the provision relating to the ages of boys and
girls and the consent of the parents to be in the
form in which it was introduced in this House
but if that cannot be done, I see no reason
whatsoever why different ages should be
prescribed for the boys and the girls.

PANDIT S. S. N. TANKHA: Should it be 21
for both or 18 also for boys?

SHRI H. N. KUNZRU: I should like the
original provision to be restored, i.e., boys and
girls whose age is not less than 18 may marry
with the consent of the parents; but if the
consent of the parents is to be omitted, then I
think it is desirable that the age of both boys
and girls should be 21. I don't therefore
approve of the change made by the Lok Sabha
by reducing the age of the girl only. The next
amendment to which I shall refer is that
relating to clause 15.

Clause 15 provided for the registration of
the marriages celebrated whether before or
after the commencement of the Act other than
the marriages solemnized under the Special
Marriage Act provided some conditions were
fulfilled and one of the conditions was that the
parties were not within the degrees of pro-
hibited relationship unless the law or any
custom or usage having the force of law,
governing each of them permits of a marriage
between the two. This was in a way a
stultification of the purpose of the law itself.
What it meant was that even where parties had
married whether before or after the
commencement of this Act otherwise than in
accordance with the conditions laid down in
it, their marri-
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ages could be registered under this Act. It was
virtually made a dead letter. The Lok Sabha
has amended this provision and has changed
this provision in such a way as to allow
marriages that had been celebrated even
against the provisions of the Act before its
commencement may be registered under this
Act.

[The VICE-CHAIRMAN (SHRI V. K.
DHAGE) in the Chair.]

Here again 1 see no principle under
lying this amendment. There is no
reason why marriages celebrated
otherwise than in accordance with the
provisions of this Bill should be al
lowed to be registered under the pro
visions of the Bill but if that principle
is departed from, I see no reason for

discriminating between marriages
celebrated  before the commencement
of the Act and marriages celebrated
after the commencement of the Act.
The hon. Law Minister who spoke on
this subject did not tell us why the
Lok Sabha...........

SHRI C. C. BISWAS: I did explain.

SHRI H. N. KUNZRU: Perhaps 1 did not
hear him.

SHRI C. C. BISWAS: The object is this.
Otherwise clause 4 might be evaded.

SHRI H. N. KUNZRU: I don't see how
clause 4 could be evaded.

SHRI C. C. BISWAS: May I explain? Take
a case where two parties marry under the
provisions which are permitted in this clause
15 assuming clause 15 would apply both to
pre-Act marriages and post-Act marriages—
let us assume that. Suppose a man marries a
woman under this Act under clause 4(d), they
could not marry if they were within the pro-
hibited degrees as laid down in this Act but
they could do so under their customary law.
So they would not marry under this Act. They
would marry under their customary law which
would permit these variations
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from the rule of prohibited relationship.
Having done that, the next day t>r as soon as
this Act will permit, they will have their
marriages registered under this Act. Thereby
they' will evade the prohibitions which are
contemplated in clause 4(d).

Special Marriage

SHRI H. N. KUNZRU: I don't understand
the Law Minister at all. I see no reason why
marriages contracted otherwise than in
accordance with the provisions of law should
not be allowed to register under it. The
question is not of disallowing the marriages
under any law from being registered under
this Bill but of marriages in accordance with
an3' custom or usage having the force of law.
I don't want to prevent any person from
marrying under any law that appeals to him
but I see no reason why after having married
in accordance with the law which is different
from that laid down in this Bill, he should be
allowed to take advantage of this.

SHRI C. C. BISWAS: That was not my
view. In the original Bill clauses * and 15
stood on the same footing but I was trying to
explain the view which the Lok Sabha took in
this matter.

SHRI H. N. KUNZRU: That means he was
trying to explain something which is
inexplicable.

SHRI C. C. BISWAS: Possibly 1 would
agree with you there.

SHRI GOPIKRISHNA VIJAIVAR-GIYA
(Madhya Bharat): It may be that they don't
want to disrespect the personal law.

SHrRi H. N. KUNZRU: There is no
disrespect shown to any personal law if a
marriage contracted under any personal law is
not registered under the Special Marriage Act.
I see no reason why the marriages performed
under any personal law should be registered
under this Act and why this non-registration
should be regard-
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personal laws

There is another points to which I would
like to draw the attention of this House. This
kind of treatment, this differentiation between
marriages celebrated before the
commencement of this Act and those
celebrated after the commencement of this
Act Ur undesirable and probably not allowed
by the law. I will draw the attention of the
House to article 14 of the Constitution of
India. It says:

"The State shall not deny to any person
equality before the law or the equal
protection of the laws within the territory
of India."

SHRI C. C. BISWAS: This comes within the
reasonable classification. That will save it
from article 14.

SHRI H. N. KUNZRU: I venture t» think
that this classification is no reasonable
classification because it is not based on any
principle.

Suri C. C. BISWAS: If it is based on
anything, it is based on principle.

SHRI H. N. KUNZRU: The only difference
is one of time. If you had said that certain,
rights enjoyed by the parties before the
commencement of this Act would be
respected and those rights would be done
away with after the commencement of this
Act, then there would have been no
discrimination, and then there would be
reasonable classification, because the law
would be applicable to all classes of persons,
both before and after the commencement of
this Act, But when you say that a marriage
contracted in a particular way is registrable, if
contracted before the commencement of this
Act, and not registrable after the
commencement of this Act if contracted after
the commencement of the Act, I see no
principle of reasonable classification at all.

SHRI C. C. BISWAS: We have not made
such a discrimination, Sir, in the Bill even as
amended by the Lok
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[Shri C. C. Biswas.] Sabha. All kinds of
marriages whether before the commencement
of the Act or after the commencement of the
Act will be registrable. Only as regards the
prohibited degrees, that is ruled out under
sub-clause (e), there is discrimination in the
application of that rule between pre-Act
marriages and post-Act marriages.

SHRI R. N. KUNZRU: That is the provision
and the only provision that I referred to and
the Law Minister has admitted now that there
is discrimination in that matter.

SHRI C. C. BISWAS: The hon. Member
said there was discrimination between
marriages performed before the Act and those
made after the Act. He said that marriages
made after the Act and those made before the
Act should be equally registrable. He spoke in
general terms. I was just pointing out that
there was no general exclusion of any kind of
marriage":

SHRI H. N. KUNZRU: I referred to the
provision, Sir, and there is no reason for any
misunderstanding on the part of the Law
Minister.

SHRI C. C. BISWAS: The principle was
accepted by this House and the only change
made was that before the commencement of
this Act. this proviso would be made
applicable, in spite of the fact that the original
Bill did not contain any proviso and this
proviso was inserted here. It is a limitation of
the application of that principle.

SHRI H. N. KUNZRU: The hon. Law
Minister, I am sure against his better
judgment, is trying to be loyal to the other
House.

SHRI C. C. BISWAS: There is no question
of loyalty. I am stating the facts. I am not
expressing my own views. My own views are
there in the Bill as introduced in this House.

SHrl H. N. KUNZRU: If I understand the
Law Minister to say that
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this House when it passed this Bill accepted
the principle underlying the amendment made
by the Lok Sabha, I demur to it. The change
made in this House made it possible for all
marriages which were contracted contrary to
the provisions laid down here with regard to
degrees of relationship, whether before or
after the commencement of the Act to be
registered. Consequently there was no dis-
crimination of any kind. Now there is
discrimination made in point of time.
Marriages contracted without any regard to
the provisions relating to the degrees of
prohibited relationship as laid down in this
Bill will be registered if contracted before the
commencement of this Act but will not be
registered  if  contracted  after  the
commencement of this Act. Is this
discrimination or not?

Suri B. K. P. SINHA: May I point out. Sir,
that it is no discrimination?

SHRIH. N. KUNZRU: Is my hon.
friend going to point out what the
Law Minister himself has not suc

ceeded in pointing out?

SHRI B. K. P. SINHA: I was trying to point
out. that there is no discrimination where
there i? a reasonable basis of classification. It
is based on the doctrine of factum valet, that is
to say, what has gone before and is
established, that cannot be disestablished.
That is the one obvious basis here. Secondly
we seek uniformity so far as marriages made
after the Act are concerned and this is the
other obvious and reasonable basis.

SHRI H. N. KUNZRU: I am not a lawyer
and my hon. friend there is a lawyer; but as it
is. I feel that he understands the law much less
than a layman can. The doctrine that he
referred to only means that existing rights
cannot be done away with. But here you say
that those people marrying against this Act
may be allowed to register the marriage if it
was contracted before the Act. Therefore the
doctrine he refers to has no application to this
matter at all. Consequently it seems to me that
this is a
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case of discrimination which is highly
improper.

Sir. these are the only two points which I
think I need speak on at this stage. There were
one or two other points which I thought of
referring to when I began my speech, but I
have taken so much time already and there
are, | believe, very many hon. Members
desirous of speaking on "this Bill and I would
not like to take up any more time.

SHRI RAJENDRA PRATAP SINHA: We
would like to hear the hon. Member.

THE VICE-CHAIRMAN (SHRI V. K.
DHAGE): I can give you time for speaking
about other provisions, if you will finish in
five minutes.

SHRI H. N. KUNZRU: I do not want the
time, I am mindful of the rights of the others.
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BEGAM AIZAZ RASUL (Uttar Pradesh):
Mr. Deputy Chairman, I rise to give my warm
support to the Bill that has now been returned
from the Lok Sabha after certain amendments.
These amendments, Sir, as even said by the
hon. the Law Minister, are quite important, but
I am very glad to say, Sir, that fundamentally
the provisions that were approved of by this
House after very careful consideration of the
Bill, have been more or less retained in this
Bill by the Lok Sabha. If anything, Sir, 1 must
say that they have tried to improve the
provisions, the very far-reaching provisions
about divorce that we had accepted in this
House. At that time the press and many people
were of the opinion that we had made a very
fundamental and revolutionary change in the
social laws of our country by keeping the
provision about divorce by mutual consent. I
was one of those people, Sir, who had voted
for this, and I am very glad that that principle
has been accepted by the" Lok Sabha. I feel,
Sir,—and I felt at that time also—that if two
people do not fundamentally agree with each
other and would much rather separate, they
should not be compelled to live a life of misery
and also should
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[Begam Aizaz Rasul.] not be compelled to
undergo divorce proceedings by legislation,
which would cause a great deal of dirty linen
to be washed in public, as we see in most
countries of Europe, where these divorce
provisions have been so much restricted, and
therefore it was much better that they should
have the freedom to separate under clean cir-
cumstances and be able to make ft clean
separation, therefore, Sir, I am very glad that
the Lok. Sabha after considerable and
microscopic consideration of this provision
has agreed to it. but I am very glad also that
they have made certain qualifications in
clauses 27 and 33 which go. if anything, to
improve those provisions and I am very glad
that there have been qualifications laid down
which will do away with all the necessity of
their being in fear of coercion. Any fear or
possibility of coercion or fraud or undue
influence has also been taken away. Sir, time
has been given and they must prove that they
have been living apart at least for one year be-
fore they can institute any divorce
proceedings against each other, I mean, before
they can make any application before the
court that they want to separate, and also they
have been given time to consider over this for
a year more and if after the expiry of one year
they still feel that they cannot live together
they will be allowed to separate. T feel, Sir,
that this is a very very healthy provision.

As regards clause 33, Sir, 1 am very glad
that the court will first try to find ways and
means to see that, some reconciliation
between the parties can be effected. I was very
much impressed by this sort of procedure in
Japan when I went and visited the family
courts there and I think I had an opportunity
of mentioning this in one of my speeches
before. The main function of these family
courts, Sir, was this. When an application for
divorce was made in that court, the first and
foremost duty of the .judge was to see if
reconciliation could be effected and if any
ways and means could be found by
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which this could be done, they tried. to keep
the family together and retain family life, and
I am very glad that this provision has found a
place in this very important legislation, and I
hope that our courts will be able to conduct
these reconciliation proceedings in a manner
which will create healthy principles and
which will go a long way in creating healthy
lives for our people.

Now, Sir, going back to clause 4, I find that
the very important change that has been
effected has been in the ages of man and
woman. They have kept the age of man at 21,
and the woman's age has been reduced to 18.
1 may have thought that perhaps in this
eventuality there should have been the
guardian's consent. But I do not think that this
is such an important matter that we should
move any amendment here on this matter or
try to pass any amendment here, because what
I feel is that this legislation should find its
place on the Statute Book as soon as possible.
Since the Bill was passed in the Rajya Sabha,
a good deal of interest has been evoked in the
public, and I have been asked many questions
about it. And I have been very amused to find
that the impression has gained ground all
over—and everyone thinks—that by this
legislation we are raising the ordinary age of
marriage from 14 and 16, as I now believe, it
is, to 18 and 21. And they ask "Why are you
raising the age so much, because it will be
very difficult for us to marry our children
before the ages of 18 and 21?" And I have
been trying to explain to them that this is a
provision which has been included only in this
Bill, which is the Special Marriage Bill, and
for ordinary marriages amongst Hindus,
amongst Muslims and amongst all other
communities the ordinary age that is now
prevalent after the Sarda Act—I14 and 16. 1
believe—will remain. It is only for the Special
Marriage where the two parties are expected
to be mature in mind as well as in body in
order to be able to decide for themselves, that
this aae has been raised, and every one
who



3071 Special Marriage [ 22 SEP.

has been explained this has been very j glad to
hear that it is so. Therefore, I feel, Sir, that the
public at large is very conscious of these things,
and I feel that this is such an important piece of
legislation that it will be quite a good
experiment in our new society, and we should
put it on the Statute Book as soon as possible. I
therefore request that this our Rajya ' Sabha may
pass this measure, as it has been sent by the Lok
"Sabha, without making any amendments.

One point that I would just like to mention,
Sir,—I do not want to take much time of the
House, Eec"ause I do not want to go over the
ground that has already been traversed, and I
feel that there are other speakers also—is about
clause 15, dealing with registration of
marriages. I do agree, Sir, that if a right has
been given to any persons, who have married
within the prohibited degrees, to be registered
under this Bill, I think it is rather a
discrimination not to allow them to be married
under this Bill after it becomes an Act, and not
even to be registered under this law. I
remember, Sir, that under the old Civil
Marxiage Act of 1872, even amongst my own
friends and acquaintances, there were many
who married according to their own customary
laws or personal laws, i and then, as a kind of
safeguard, they went and had their marriages
registered, or married again, under the Special
Marriage Act. Now, Sir, that was a kind of
safeguard for those people who were of more
advanced views. Now, Sir, this law takes away
that right from those people—who can, under
their personal law, marry within the prohibited
degrees— and they will not be able to register
themselves under this law, after this Civil Mar-
riage Act is repealed and this takes its place.
Therefore, Sir, that, I feel, is something that
should not have been done. But still, I do not
think that we should hold up this Bill on that
account, and I hope that after gaining some
experience by this legislation and after seeing
how it works for our
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country—I hope it will work for the good' of
our society as a whole—if any changes have
to take place, our Government will bring
forward some amendments later on. With
these few words, Sir, I support this Bill
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MRr. DEPUTY CHAIRMAN: The

House stands adjourned till il A.M.
tomorrow.

The House then adjourned at
five of the clock till eleven of
the clock on Thursday, the 23rd
September 1954.



