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MR. CHAIRMAN: The Bill is introduced. 

THE RAILWAY    STORES    (UNLAW-
FUL POSSESSION) BILL,  1954 

THE DEPUTY MINISTER FOR RAIL-
WAYS AND TRANSPORT (SHRI O. V. 
ALAGESAN) : I beg to introduce a Bill to 
provide for the extension of the law relating 
to the punishment of ^the offence of unlawful 
possession of railway stores, as now in force, 
to the whole of India and to re-enact its 
provisions. 

MR. CHAIRMAN: The Bill is introduced. 

THE HINDU MINORITY AND 
GUARDIANSHIP   BILL,   1953 

THE MINISTER FOR LAW AND 
MINORITY AFFAIRS (SHRI C. C. BISWAS):  
Sir, I move: 

"That the Bill to amend and codify 
certain parts of the law relating to minority 
and guardianship among Hindus be 
referred to a Joint Committee of the Houses 
consisting of 45 Members; 15 Members 
from this House,  namely: — 

(1) Shrimati Pushpalata Das 
(2) Shri Mahesb Saran 
(3) Shri T.  R.  Deogirikar 
(4) Shri R. U. Agnibhoj 
(5) Shri S. Venkataraman 
(6) Sardar D. S. Pheruman 
(7) Shri T. Pande 
(8) Shri  Channa Reddy 
(9) Shrimati Sharda Bhargava 

 

(10) Shri Basappa Shetty 
(11) Shri V. Venkataramana 
(12) Shri S. N. Mazumdar 
(13) Shri R. Biswasroy 
(14) Shri P. C. Bhanj Deo, and 
(15) the Mover; 

and  30 Members    from    the    Lok 
Sabha; 

that in order to constitute a sitting of the Joint 
Committee the quorum shall be one-third of 

the total number, of Members of the Joint 
Committee; 

that in other respects, the Rules of 
Procedure of this House relating to Select 
Committees will apply with such variations 
and modifications as the Chairman may 
make; 

that this House recommends to the Lok 
Sabha that the Lok Sabha do join in the 
said Joint Committee and communicate to 
this House tbe names of Members to be 
appointed by the Lok Sabha to the Joint 
Committee; and 

that the Committee shall make a report 
to this House on or before the last day of 
the first week of the next Session. 
As this House is well aware, this Bill is the 

second instalment of the lapsed Hindu Code 
Bill, to which a reference was made by the 
President in his opening address to both 
Houses of Parliament on the 16th May 1952. 
As already stated by me during the debate on 
the Hindu Marriage and Divorce Bill it was 
decided to divide the lapsed1 Hindu Code Bill 
into certain parts and place each part sepa-
rately before Parliament to facilitate 
discussion and passage. Members are well 
aware of the history of the Hindu Code and 
the various stages through which it had 
passed, without, however, any definite result 
being achieved. 

By a motion adopted by this Council on the 
20th April 1953, this Bill, dealing with 
minority and guardianship among Hindus, 
was circulated for eliciting opinion. In 
making that motion I explained the salient 
features of the Bill as introduced. The Bill is 
more or less of a non-controversial nature. In 
effect, it is only a systema-tised attempt to 
codify the existing Hindu law on the subject, 
slightly altered in the light of progressive 
ideas which people have formed during the 
last few general elections. The Kau 
Committee's draft relating to minority and 
guardianship did not undergo any substantial 
change in the. hand,s of the Select Committee 
whjch considered it in 1948. The Rau 
Committee's draft was circulated for public 
opinion, and the present Bill has   also  been   
circulated   for    public 



49     Hindu Minority and        [ 23 AUG. 1954 ]   Guardianship Bill, 1953 50 
opinion and the opinions received indicate no 
serious objection to these provisions. As I 
said before this Bill may be regarded as the 
least controversial of all the Hindu Code 
Bills. 

Minority under Hindu law, generally 
speakingi terminates at the age of 16, but the 
Indian Majority Act, 1875, lays down as a 
general proposition for all persons in India 
that in the case of every minor of whose 
person or property a guardian has been, or 
shall be, appointed by any court, and of every 
minor under the jurisdiction of any Court of 
Wards, minority terminates at the completion 
of the twenty-first year; in all other cases, at 
the completion of the eighteenth year. It is, 
however, laid down in section 2 of the Indian 
Majority Act that nothing contained in that 
Act shall affect the capacity of any person to 
act in matters relating to marriage, dower, 
divorce and adoption. 

The Hindu Marriage and Divorce Bill, 
which is now being examined by a Joint 
Committee of the two Houses of Parliament, 
deals with guardianship in marriage and 
defines the persons who shall be entitled to 
act as guardians for the purpose of giving a 
girl in marriage. So far as adoption is 
concerned, this will be regulated by the 
Hindu Adoptions Bill which is still to be 
introduced in Parliament. That law will deal 
with matters relating to the age of the adoptor 
and the age of the adoptee. 

We are therefore left with such of the 
matters relating to minority and guardianship 
as will require to be codified as matters of 
Hindu law, and these fall into three distinct 
heads. viz. (1) natural guardians, (2) testa-
mentary guardians, and (3) de facto 
guardians. 

The Hindu law vests the guardianship of a 
minor in the , sovereign as parens patriae. 
Necessarily this duty is delegated to the 
child's relations. Of these, the father, and next 
to him the mother is the child's natural 
guardian; any  other  relative  must    derive    
his 

authority from the £Ourts. The court has no 
power to appoint or declare any one as a 
guardian of the person of a minor whose 
father is living and is not, in the opinion of the 
court, unfit to be the guardian (see section 19 
of the Guardians and Wards Act). But that 
Act does hot purport to preserve all the rights 
of the natural guardians under the Hindu law 
in their original form. The savings of the 
rights of natural guardians only relate to (1) 
the right of the father to appoint a 
testamentary guardian (section 6), subject to 
the power of removal given to the court under 
section 39, and (2) the right of tlie husband 
and the father to be the guardian of the person 
only of the minor, provided he is not unfit. No 
other right of the father and none of the 
mother under the Hindu law is saved in the 
sense that the court must give effect to it. The 
welfare of the minor being the paramount 
consideration, the appointment of a guardian 
by the court would operate as a supersession 
of the natural or de facto guardian. Under the 
existing law, the husband, if of full age,—
there is some doubt about this—is the 
guardian of his wife, and the fact that she has 
not attained puberty is immaterial. The 
mother is the natural guardian of an 
illegitimate child. 

At the present moment a Hindu father can 
by will appoint a guardian of the person of 
his child, even to the exclusion of its mother, 
its natural guardian, but a Hindu mother 
cannot. 

So far as de facto guardians are cqncerned, 
a de facto guardian of an infant's estate has, in 
case of necessity or benefit to the minor, 
power to sell or mortgage his property. In this 
respect, he resembles a natural guardian to a 
large extent. Conversely, a de facto guardian 
or manager who takes possession of a minor's 
estate will be bound to account to him for his 
management, as it is open to the minor on 
attaining majority to elecl to sue him either 
for damages or for an account. 

Sir, I have stated certain very broad 
propositions of Hindu law which    can 
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[Shri C. C. Biswas.] be found in any text 

book on the subject like Mayne's Hindu Law. 
It is not necessary for me to dilate upon this. 
As I said before, what the Bill seeks to do is 
to codify those portions of the Hindu law 
relating to minority and guardianship which 
have not already been covered either by 
general legislation on the subject or by other 
Bills. That is to say, this Bill is supplementary 
to the other provisions of law on the subject. 

The Bill, like the Rau Committee's draft, 
seeks to abolish de facto guardians, if I may 
use that expression, and this point may 
perhaps be disposed of first. De facto 
guardians are more or less interlopers and 
although they may, in a given set of circum-
stances, act for the evident advantage of the 
minor, I think the time has come for the 
abolition of this class of persons in the eye of 
the law. There have been* several decisions 
on the powers of de facto guardians and on 
the question as to how far they can bind the 
minor, and the case law alone is sufficient 
justification for withholding recognition of 
this class of persons. In fact, there is no reason 
why in cases where there is no natural 
guardian, the parties should not be expected to 
have recourse to the Guardians and Wards Act 
to get a regular guardian appointed. The Rau 
Committee quite obviously was not impressed 
with certain arguments advanced to them that, 
continued recognition should be given to de 
facto guardians. After all one has to consider 
the welfare of the minor, and the greater the 
precaution taken in respect of the protection 
of his property, the better it would be for all 
concerned. 

Now, Sir, turning to the question of natural 
guardians, clause 5 of the Bill provides who 
shall act as the natural guardians of a Hindu 
minor. In respect of both property and person, 
in the case of a boy or unmarried girl, the 
father is the natural guardian and after him 
the mother.   In the case of 

illegitimate children, the mother is the natural 
guardian and after her the father. 

DR. P. C. MITRA (Bihar): How can the 
father be ascertained? 

SHRI C. C. BISWAS: I would ask hon. 
Members to desist from putting questions to 
me at this stage. In respect of every one of 
these matters, there are several cases—
hypothetical cases—which will have to be 
considered and I suggest that they might be 
reserved for the Joint Committee to consider. 
Take for instance the very point whether a 
father can nominate a guardian for his 
children during  his  life-time. 

DR. P. C. MITRA: After the death of the 
mother, how can you ascertain the father? 

MR. CHAIRMAN:  Order, order. 
SHRI C. C. BISWAS: All these questions 

we shall consider. In the case of illegitimate 
children, as I said, according to the Bill the 
mother is the natural guardian and after her 
the father. Where the girl is married and is 
still a minor, the natural guardianship 
devolves on the husband. The father, the 
mother and the husband are thus the three 
relations who come to be regarded as natural 
guardians under the present Bill and this is in 
accordance with the existing law. The 
question may be asked, "What if the husband 
is a minor himself?" 

SHRI P. SUNDARAYYA (Andhra): The 
wife will be the guardian. 

SHRI C. C. BISWAS: All these questions 
will have to be considered, but I can assure 
you that there will be adequate answers, but 
do not try to force them out from me now. 

If none of these persons is alive, a guardian 
has necessarily to be appointed by the court. 
It has been suggested in certain quarters that 
in view of the abolition of de facto guardians, 
other near relations like grandparents, 
brothers by full blood, etc. should be included 
in the list of natural guardians. Failing the 
father and the mother, the Hindu law     has 



 

prescribed a succession to the right of 
guardianship. After the father and the mother, 
would come the elder brother, the elder half 
brother, paternal relations and failing them> 
maternal kinsmen, but their right is not 
absolute. The court in appointing a guardian 
would however take these things into account. 
That is all. Speaking for myself, I do not think 
it is necessary to add to the list of natural 
guardians for the simple reason that in all 
such cases recourse should necessarily be had 
to the appointment of n court guardian. It has 
also been suggested that the expression 
'mother' should not include a step-mother or a 
divorced mother or a remarried one. Even 
under the ex'sting law, a woman on 
remarriage would become disentitled to the 
guardianship of her children by the first 
marriage and these are obviously matters 
which could be considered by the  Joint  
Committee. 

The proviso to clause 5 was added to the 
Bill by the Select Committee which 
considered the Hindu Code at an earlier stage. 
Some objection has been taken to the 
proposition that a natural guardian should 
cease to be entitled to act as such if he ceases 
to be a Hindu bj' religion. The proviso is  in  
these terms: 

"Provided that no person shall be 
entitled to act as the natural guardian of a 
minor under the provisions of this 
section— 

(a) if he has ceased to be a Hindu, or 

(b) if he has completely and finally 
renounced the world by becoming a 
hermit or an ascetic or a perpetual 
religious student." 

As I said, the objection is to the proposition 
that a natural guardian should cease to be 
entitled to act as such if he ceases to be a 
Hindu by religion. Under the Hindu law, prior 
to 1850, when the Caste Disabilities Removal 
Act was passed, change of religion appears to 
have involved a forfeiture of the right to 
guardianship, but the existing law on  the 
subject,  it must 

be admitted, is that the fact that the father has 
changed his religion is of itself no reason for 
depriving him of the custody of his children. It 
is of course possible to argue that the Caste 
Disabilities Removal Act does not apply to the 
right to guardianship. The case of a change of 
religion on the part of the mother appears to be 
dealt with differently, because the religion of 
the father is supposed to settle the law which 
governs himself, his family and his property. 
Therefore, where a change of religion on the 
part of the mother would probably result in her 
seeking to change the religion and therefore 
the legal status of the infant) the court would 
remove her from her position as guardian. In 
England, the question as to the extent and 
limitation of a father's right to determine in 
what religion his child should be brought up 
has been discussed in certain cases, but it is 
not easy to say how far such cases would be 
followed in India, where religion is not merely 
a matter of belief but is intimately connected 
with questions of status, etc. No doubt, the 
equitable principle would be adhered to, that 
the paramount consideration is the welfare of 
the child, though its application to particular 
cases might prove extremely difficult. In the 
case of a Hindu child becoming a convert to 
Christianity the courts have applied this 
equitable principle in determining whether it 
would be proper to direct the return of the 
child to his parent on an application by him in 
this behalf. Courts have also the power to 
remove the natural guardian of a minor where 
the guardian has ceased to be a Hindu if the 
welfare of the minor requires his removal, 
particularly if there is any other conduct 
attendant on the change of the religion 
requiring such action to be taken. What the 
Bill now seeks to do. is to provide that the 
right of the father to be the natural guardian of 
his minor should automatically cease when he 
ceases to be a Hindu. But this does not prevent 
and is not intended to prevent a court, after 
having due regard to the welfare of the minor, 
from appointing or declaring a suitable 
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and such guardian may in a given case be the 
convert himself. It will be noticed that clause 
13 Of the Bill emphasises the fact that the 
welfare of the minor should in all cases 
receive paramount consideration. This is what 
it provides : 

"In the appointment or declaration of 
any person as guardian of a Hindu minor 
by a court, the welfare of the minor shall be 
the paramount consideration and no person 
shall be entitled to the guardianship by 
virtue of the provisions of this Act or of 
any law relating to guardianship in 
marriage among Hindus, if the court is of 
opinion that his or her guardianship will not 
be for the welfare of the minor." 
Then we come to clause 6 which covers the 

case of adopted children and provides that the 
natural guardianship of an adopted son who is 
a minor passes to the family of adoption, and 
this is the existing law. Clause 7 deals with the 
powers of natural guardians and some 
criticism has been Welled against this clause 
on the ground that it is somewhat restrictive. 
But this has to be read with section 29 of the 
Guardians and Wards Act. This clause follows 
so far as it goes, very largely the provisions 
contained in that section of the Guardians and 
Wards Act. Therefore, the complaint that the 
provisions are unduly restrictive is not really 
justified. In any event, this provision could be 
considered in greater detail by the Joint 
Committee. It may be noticed that even in this 
clause, the fact that in the granting of 
permission to the natural guardian to do any of 
the acts mentioned in this clause, the ad-
vantage of the minor is the paramount 
consideration is again emphasised in sub-
clause 4. You will find that clause 7 really 
lays down what acts the natural guardian shall 
not be permitted to do on behalf of the minor 
without the previous permission of the court.   
He cannot, 

"mortgage or charge, or   transfer hy 
sale, gift, exchange or otherv-se 

any part of the immovable property of the 
minor; or 

"lease any part of such property for a 
term exceeding five years or lor a term 
extending more than one year beyond the 
date on which the minor  will   attain   
majority;". 

And it further provides that: 
"Any disposal of immovable property by 

a natural guardian, in contravention of sub-
section (1) or sub-section (2), is voidable at 
the instance of the minor or any other 
person  affected  thereby." 

The provisions of the Guardians and 
Wards Act are wider. Section 27 of that Act 
first lays down the duties of a guardian in 
these terms: 

"A guardian of the property of a ward is 
bound to deal therewith as carefully as a 
man of ordinary prudence would deal with 
it if it were his own, and, subject to the 
provisions of this Chapte-r, he may do all 
acts which are reasonable and proper for 
the realisation, protection or benefit of the 
property." 

You will find that these provisions are not 
reproduced in this Act. The reason is that 
without their being incorporated in this Act, 
they will apply because the Guardians and 
Wards Act is of general application and is not 
superseded by anything which you find in 
this Bill. In section 29 the Act provides as 
follows: 

"Where a person other than a Collector 
or a guardian appointed by will or other 
instrument, has been appointed or declared 
by the court to be guardian of the property 
of a ward, he shall not, without the 
previous permission of the court,— 

(a) mortgage or charge, or transfer by 
sale, gift, exchange or otherwise, any 
part of the immovable property of his 
ward, or 

(b) lease any part of that property for 
a term exceeding five years or for any 
term extending more than one year 
beyond the date on wh'ich the ward will 
cease to be a minor." 
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These provisions  are    all    reproduced in 
clause 7(2) of this Bill. 

Then we come to the question of 
testamentary guardian. Under the existing 
law, as I said before, even the mother can be 
excluded from guardianship by the father. She 
has also no power to appoint a testamentary 
guardian. Clause 9, quite rightly, modifies the 
provision and provides, after declaring the 
power of the father to appoint a guardian, that 
nothing contained in that clause shall be 
deemed to authorise any person to act as a 
guardian of the person of the minor for so 
long as the mother is alive and is capable of 
acting as the natural guardian. That is to say, 
so long as the mother is alive, the 
testamentary guard:an appointed by the will 
of the father will not be entitled to act as 
guardian. One of the points made with 
reference to this clause is that no distinction 
should be made between the father and the 
mother in the matter of appointment of 
testamentary guardians. This is again another 
matter which could be considered by the Joint 
Committee. So far as women are concerned, 
all that this clause provides in conformity 
with the existing law is that a Hindu widow 
may by will appoint a guardian tor any of her 
minor children in respect of the person of the 
minor, provided the husband has not already 
by will appointed any person to be the guar-
dian of the person. 

Then you will see that clause 10 
emphasises the fact that it shall be the duty of 
the guardian of a Hindu minor to bring up the 
minor as a Hindu. This provision may be 
regarded as a necessary corollary to the 
proviso to clause 5 where it is stated that a 
natural guardian ceases to be such if he ceases 
to Be a Hindu. That explains why the duty is 
imposed on the natural guardian to bring up 
the minor as a Hindu. 

DR. P. C. MITRA: Contrary to the Special 
Marriage Bill. 

SHRI C. C. BISWAS: We need not 
compare this Bill with what is in the Special 
Marriage Bill. 

Then we come to clause 12 and that is a 
necessary provision. Where the minor has an 
undivided interest in joint family property can 
a guardian be appointed in respect of his 
interest in such property? Under the 
Guardians and Wards Act, no guardian of the 
property of an infant can be appointed where 
the minor is a member of an undivided 
family, governed by the Mitakshara Law, or 
the Aliyasantana Law or the 
Marumakkattayam Law. It has, however, 
been held—and that is the result of judicial 
decision—that so far as the High Court is 
concerned, the High Court has inherent 
jurisdiction to appoint the guardian of the 
property of a minor who is a member of a 
joint Hindu family, even where the minor's 
pA/perty is an undivided interest.    That is 
the exception. 

Clause 12 merely seeks to give effect to 
this law. You will Und, therefore, the 
corresponding provision in clause 5 where the 
natural guardians of a Hindu minor are 
specified. It is there provided with reference 
to the minor's property, that his or her 
undivided interest in the joint family property 
is to be excluded. 

Then I come to the last clause— clause 13 
to which I had already adverted. It is, in one 
sense, the most important provision in the 
whole Bill, and it emphasises, as does section 
17 of the Guardians and Wards Act, that the 
welfare of the minor should receive the 
paramount consideration in all cases. I might 
just as well read out the provisions of section 
17 which are  a  little  wider.    It  says: 

"In appointing or declaring the guardian 
of a minor, the court shall, subject to the 
provisions of this section, be guided by 
what, consistently with the law to which 
the minor is subject, appears in the 
circumstances to be for the welfare of the 
minor." 

Then    what is    the    welfare    of    the 
minor is explained: 

"In considering what will be for ihe 
welfare of the minor, the court 
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the age, sex and religion of the minor, the 
character and capacity of the proposed 
guardian and his nearness of kin to the 
minor, the wishes, if any, of a deceased 
parent, and any existing or previous 
relations of the proposed guardian with the 
minor or his property." 

"If the minor is old enough to form an 
intelligent preference, the court may 
consider that preference." 

"The court shall not appoint or declare 
any person to be a guardian against his 
will." 

There is no question of appointment of a 
guardian under this Bill 

Sir, I have briefly attempted to indicate the 
various provisions contained in this Bill. As I 
said before, opinions have now been received 
from all the States and from these opinions it 
is clear that there is a large measure of public 
opinion in favour of the Bill Of the State 
Governments who were consulted, nineteen 
State Governments namely, those of Bihar, 
Bombay, Madras, Orissa, Punjab, Uttar 
Pradesh, West Bengal. Hyderabad, PEPSU, 
Rajasthan. Saurashtra, Travancore-Cochin, 
the Andaman and Nicobar Islands, Bhopal, 
Coorg, Vindhya Pradesh, Himachal Pradesh, 
Manipur and Tripura, are generally in favour 
of the Bill, or at least have no objection to it. 
Seven State Governments, namely, Assam, 
Madhya Pradesh, Madhya Bharat, Mysore, 
Bilaspur, Delhi and Kutch, have not expressed 
any opinion either way. Only one State 
Government has made itself singular by 
expressing itself against the proposed Bill, 
and that is Ajmer. In view of the general 
support that the Biil has received, it may be 
taken that at least it merits consideration. 

The suggestions made in regard to the 
Hindu Minority and Guardianship Bill are 
not many. Most of them I have dealt with 
while discussing the various provisions of the 
Bill. Amongst 

the remaining suggestions some of the more 
important are that persons governed by the 
Marumakkattayam or the Aliyaaantana law 
should be clearly and specifically excluded 
from the scope of the Bill. Well, personally I 
do not quite appreciate the force of this 
argument. The reason for this suggested 
exclusion is not very apparent, because there 
is no reason why this law should not operate 
uniformly amongst all Hindus. I believe it is 
not suggested that no one is a minor in the 
particular State concerned. Of course, it is an 
advanced State m many respects, but it has 
not, I believe, advanced to the extent of being 
able to do away with minors and claim that 
everybody is major! 

It has also been suggested that !* definite 
provision should be made to restrict the power 
of the natural guardian to alienate movable 
property also. The provisions which I read out 
to you relate only to the disposal of 
immovable property. It is said that movable 
property also should be included within this 
restriction and further, that any disposal of 
property in contravention of the restrictions 
contained in clause 7 should make the 
disposal void and not merely voidable as 
provided in the Bill. 

A further suggestion that the Joint Select 
Committee may consider is whether the right 
given to the widow to appoint testamentary 
guardian in respect of the person of the minor 
should not be extended to cover the property 
of the minor also. Yet another suggestion is 
that restrictions imposed on the natural 
guardian should specifically be made 
applicable to testamentary guardians also. The 
only difficulty is that by his will the father 
may lay down certain conditions, and the 
question will be whether these conditions may 
be disregarded or not. 

There are a few other suggestions of a 
minor character also, but as it is, I believe. I 
have already bored the House, though I have 
been trying to take    as little    time    as 
possible    by 
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merely analysing the various provisions 
contained in the Bill and the suggestions 
made for the improvement thereof. Nothing 
else is possible in the circumstances of a Bill 
of this nature. Having regard to its simple and 
non-controversial character, I am certain Sir. 
the House will readily accord its sanction to 
the motion for reference to a Joint Select 
Committee that I have made, and I sincerely 
hope that the Bill will have a very easy and 
smooth passage in either House and will find 
a place on the Statute Book much earlier than 
many of the other parts relating to the Hindu 
Code. 

MR. CHAIRMAN:  Motion moved: 

"That the Bill to amend and codify 
certain parts of the law relating to minority 
and guardianship among Hindus be 
referred to a Joint Committee of the 
Houses consisting of 45 Members; 15 
Members from this House, namely:— 

1. Shrimati Pushpalata Das 
2. Shri Mahesh Saran 
3. Shri T. R. Deogirikar 
4. Shri R.  U.  Agnibhoj 
5. Shri S. Venkataraman 
6. Sardar D. S. Pheruman 
7. Shri T. Pande 
8. Shri Channa Reddy 
9. Shrimati Shar da Bhargava 

 

10. Shri Basappa  Shetty 
11. Shri  V.  Venkataramana 
12. Shri  S.  N.  Mazumdar 
13. Shri R. Biswasroy 
14. Shri P. C. Bhanj Deo, and 
15. the Mover; 

and 30 Members from the Lok Sabha; 

that in order to constitute a sitting of the 
Joint Committee the quorum shall be one-
third of the total number of Members of the 
Joint Committee; 

that in other respects, the Rules of 
Procedure of this House relating to Select 
Committees will apply 

with such variations and    modifications as 
the Chairman may make; 

that this House recommends to the Lok 
Sabha that the Lok Sabha do join in the 
said Joint Committee and communicate to 
this House tne names of Members to be 
appointed by the Lok Sabha to the Joint 
Committee; and 

that the Committee shall make a report 
to this House on or before the last day of 
the first week of the next Session." 

Those who wish to speak may now do so. 

[MR. DEPUTY CHAIRMAN in the Chair] 

 
SHRI H. P. SAKSENA (Uttar Pradesh') : On 

a point of order. Sir, I wanted a clarification 
before the consideration stage of the Bill was 
taken up. That opportunity, I am afraid, is 
being denied to me. I wanted the hon. 
Minister to let me know why it is that this 
proposed Bill, which' is so akin and analogous 
to the Guardians and Wards Act and when it 
bears a family relationship with that Act, is 
being brought forward? Why should not the 
provisions of this Bill be incorporated in the 
Guardians and" Wards Act? Why should we 
go on having a plethora of laws and laws 
when the number can be easily reduced? 
There are a few provisions in this Bill which 
can be easily incorporated in the existing 
Guardians and Wards Act instead of our 
bavins a separate Bill known as the Hindu 
Minority     and   Guardianship    Bill.    I 
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[3hri H. P. Saksena.] humbly submit to the 
hon. the Law Minister that he should explain 
the necessity of having a separate Bill, adding 
to the number of numerous laws already in 
force in our country. 

MR. DEPUTY CHAIRMAN: There is no 
point of order. This is part of the Hindu Code 
Bill. Yes, Mrs. Lakhanpal. 
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SHRI B. GUPTA (West Bengal): Sir, one of 

the most controversial points regarding this 
Bill has not been dealt with by" the hon. 
mover, nor has it found any reflection in the 
provisions of the Bill, that is, the question of 
priority in the matter of guardianship by the 
mother. Now, Sir, that point has been touched 
on by the hon. lady speaker who preceded 
me. Yet I feel that a word or two must be said 
on this point because it is very important. 

Sir, here it has been said that the object of 
this amendment is to ensure the welfare of the 
child. Now, while claiming to achieve this 
object through this measure, the realities have 
not been fully taken into account. The 
guardianship, as an institution, Sir, has been 
liable to a certain measure of abuse and that 
we all know, and you will find in most cases 
it has been so because the mother has been 
ousted; she has had no say in the matter. 
Certain people    claiming    themselves 

to be natural guardians or de facto guardians 
come forward and act as a sort of interloper 
and not in the interests of the child. Now, Sir, 
I do not see as to why the mother should not 
have the priority in the matter of guardianship 
in the case of a minor. There are very many 
reasons for that, and they are mostly social 
reasons. Now I know, Sir, there are 
difficulties in our legal system where the man 
has certain undoubted advantage, but even so 
I would like the mother placed at least on the 
same footing as the father and in the case of 
minor guardianship she should be given 
precedence. The child should be brought up 
in the most affectionate atmosphere and 
climate that we can ensure, and I think 
nobody will disagree with me if I say that the 
mother is the right person in our 
circumstances to look after a minor child. 

If the child were to have its say in the 
matter, then, of course, we know that the 
child would desirje to be placed in the 
custody or under the guardianship of the 
mother and not of the father, not because the 
child may necessarily dislike the father. It 
will be its natural inclination to be placed 
under the guardianship of the mother because 
of the tender care and affection that flow 
from the mother. Therefore, Sir, it is a matter 
of great importance> if you have at all in 
mind the social welfare of the child and no 
other extraneous considerations in enacting 
this measure. 

Then, Sir, we have before us a number of 
other measures which have a definite bearing 
on this Bill. Now, take the case of judicial 
separation or divorce, or dissolution of 
marriage for other reasons. What happens 
there? It seems that if the law is like what it is 
here, it would entitle the father to have the 
right of guardian-ship even if there is 
separation or dissolution of marriage or 
divorce. Now. Sir, that Is not fair. That will, 
in the first instance, defeat, to some extent, the 
rights that are sought to be given under those    
measures    to   the 
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parties to the marriage, especially the wife.    
For   instance,    the   wife—she suffers   from  
certain   disabilities    and disadvantages in the 
society—may be compelled not to take  resort to 
such measures  on  the  ground  that  if  she does 
so, then she will not have    the right of 
guardianship of her children. That would Be a 
factor which would dissuade her from seeking 
redress in law, when there is every ground for 
seeking  such   redress.   That  may   be used as 
a sort of blackmail—I do not say  that  
everybody  will  use  it  so—  but when we pass 
the Bill we must take into account the possible 
abuses of law.   In such a situation, it is also 
necessary that the child    should    go with the 
mother   and should   remain there till it comes 
of age and can take a decision of its own as to 
with whom ~he or she should live. 

Now, all these factors are not taken into 
account here. Therefore, the points that the 
hon. lady has brought up are very important 
and I think they would get the utmost 
consideration of the Select Committee. 

Then, of course, there is the question of 
discrimination regarding .testamentary 
guardianship against the mother especially In 
respect of property. The mother, because she 
is a- woman, would not be in a position to 
appoint testamentary guardian in respect of 
properties, although she may appoint a 
guardian in respect of the person of the.child. 
If you take the Bill as a whole, with regard to 
properties the mother has been given by the 
law-maker here a kind of stepmotherly 
treatment and that is something which is not 
very desirable. 

SHRI C. C. BISWAS: The Law Minister 
cannot make a mother a step-mother. 

SHRI B. GUPTA: Why she should be placed 
on an unequal footing with the man, I cannot 
understand. If there are certain abuses or likely* 
abuses against    which    you   are    to   ' 

take steps, then, of course, everybody should 
be given the same treatment. Then, it could 
not be placed as if the woman cannot handle 
property or cannot deal with it, only the man 
can do it. That is an assumption which is 
certainly not in consonance with the spirit that 
motivates this measure if you have in mind 
the welfare of the child. 

Then there is  a provision that the natural 
guardian   of a minor   would cease to be a 
guardian if he has ceased to be a Hindu, or if he 
has completely and   finally   renounced  the   
world  by becoming  a   hermit  or  an   ascetic  
or a  perpetual  religious  student.   I   can quite 
understand these, but what if he becomes    an    
incorrigible    blackmar-keteer?   Does   he   
continue  to   be    a natural    guardian?   
Suppose    he    becomes    a great profiteer,    a 
big    tax dodger, what happens  to  him?   
"Does he continue to be the natural guardian?    
Of    course—according    to     this Bill, he 
does.   Now the hon. Minister may say   that   
there   is   the   Court which will intervene and 
remove him from  that   position   or   do   
something which  would  protect  the  interests  
of the child.   Sir, having had experience of the 
Government and its ways, we do not feel much 
cheered  about this because we know nothing 
will be done especially    when    the    guardian    
in question   happens  to   be   a   successful 
profiteer or blackmarketeer. 

Therefore, Sir, this proviso has also to be 
gone into, because I know that there may be 
many cases where the natural guardian may 
happen to be the most objectionable person on 
earth. He has to be removed immediately and 
he should be given no quarter, if he becomes a 
socially reprehensible creature. May be, he 
beats his wife in front of his child, but he still 
poses as a very devout Hindu and after beating 
his wife he goes to a temple and worships 
there. Many blackmarketeers do that sort of 
thing in Calcutta, they go to the Kali temple 
and lie prostrate there for some time. What 
you should have in mind is that all such 
people, socially    reprehensible    creatures    
in 
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whose hands the child should never be 
placed, should be brought within the purview 
of this measure, so that they can never 
become the guardians. That should be the 
approach. 

Now, the trouble with all these measures 
that come before us—and it is good that they 
come before us—is that they come before us 
limping and on crutches and that is what we 
do not like. And, then, of course you want a 
very easy passage of the Bill. That is why I 
say when this Bill goes to the Select 
Committee, it must be given proper treatment 
so that it will become a really bold measure. 
There is no doubt that such measures are 
necessary and such (enactments are necessary 
to save our children from the caprices and 
abuses of the institution called guardianship 
and the sooner we have such protective mea-
sures the better. But the underlying .social 
outlook should never, never be compromised. 

Now, the attitude in regard to all these 
measures would be determined by what 
attitude you take towards women, towards the 
wife, towards the mother, in such cases. We 
find, Sir, that social prejudices still weigh in 
the minds of our law-makers or those people 
who are sponsoring this Bill. There is not 
enough boldness to break away from those 
old traditions, break away from the past 
prejudices. The time has come when we 
should take courage in both hands and do 
something much more vigorous than, what we 
are doing at present. _It Js said. Sir, that this 
Bill is another instalment of the Hindu Code 
Bill, but it is going to be another instalment of 
weakness if we do not take Into account the 
necessity that women have got to be placed 
on an equal footing with men in all fields of 
life. And especially when we are dealing with 
measures of this sort, it is essential that we 
should see that they are placed on an equal 
footing. 

With regard to children, as I have said, 
undoubtedly mother should have priority and 
precedence in all cases as far as minor 
children are concerned, 

because that will be beneficial to the children, 
beneficial to the society, and ensure the well-
being of everybody concerned. And therefore, 
Sir, we would advocate that the mother 
should have the priority in respect of children 
in matters of custody and guardianship, and 
that right should not be restricted only in 
respect of person but should be extended to 
all matters of property, etc. 

With these words, Sir, I hope that when 
this Bill goes to the Select Committee, the 
hon. Minister and others there will try to 
improve the provisions of the Bill in order to 
enable those people who are still being pulled 
by social prejudices to break away from those 
traditions. And, Sir, we trust that the measure 
then will meet all the vital requirements of 
the day. 

t 
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SHRI V. S. SARWATE (Madhya Bharat): 
Mr. Deputy Chairman, I welcome this Bill as 
a codified law is always better than an 
uncodified one. The principles embodied in 
this Bill may be of general acceptance but I 
believe the structure is not really artistic. 
Many of the sections are of such a nature that 
they could safely be omitted. There are others 
which can be much improved and there are 
only a few—one or two points—which require 
a certain amount of debate. I would not touch 
those points which have already been touched 
upon by previous speakers and restrict myself 
only to a few points. 

Beginning with the first clause of the Bill, I 
believe that the wording here "and applies 
also to Hindus domiciled in  the territories  to  
which  this 

 

"Provided   that   her 
husband has not  already   by 
will   appointed   any   person
to be the   guardian    of   the 
person   of   such   child" 
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Act extends who are outside the said 
territories" may be saiely omitted. It is very 
well known that any person— a Hindu—
when he goes outside India, takes his personal 
law with him. So, if a Hindu who is domiciled 
in India goes outside India, automatically the 
Hindu law he would carry with him would be 
applicable to him. So, it is not at all necessary 
to mention it here. 

Now, as regards clause 2 'Application of 
Act', I believe this clause is very cumbersome. 
It can be much improved by merely saying that 
this Act applies to all Hindus, and then in the 
explanation it can be explained who the 
Hindus are. It is open to doubt whether the 
word 'Hindu' signifies any religion at all. 
There is no such thing as the Hindu religion. 
There is Sana-tana Vedic Dharma, there is 
Arya Samaj Dharma, there is Brahmo Samaj 
Dharma and so on, but there is no religion as 
the Hindu religion. So, the very wording here 
is open to contention—"any person who is a 
Hindu by religion". Just as Brahman cannot be 
denned or signified or explained except by 
negative definitions, so we can very well say 
with regard to the application of the Act that 
except for the communities which are 
mentioned, all the other persons domiciled in 
India are governed by this Act. So, I would 
suggest to the hon. the Law Minister and also 
to the Joint Committee that the wording can be 
much improved by saying that this Act applies 
to all Hindus and then in the explanation it 
may be said that the word 'Hindu' • includes 
any person domiciled in India who is not a 
Muslim, a Christian, or a Parsi or a Jew by 
religion etcetra as per (c) of sub-clause (1). 
So* clause (c) of sub-section (1) may be left as 
it is. If the whole thing can be explained in this 
way, there will be much less contention. It 
should be a point for consideration of the 
Select Committee whether this whole Bill can 
be dispensed with and a few amendments 
made in the ffuardians and Wards Act. 
Probably that would have been much simpler 
but now that the Bill is going to the Select 
Committee, it may not be possible to make 
that 

suggestion.   If it can be done that way, it 
would probably be a better course. 

As regards clause 5, its effect seems to be 
that only the father and mother are said to be 
the natural guardians and all other guardians 
that are allowed or prescribed by the Hindu 
law are done away with. They will probably 
come under 'de facto guardians'. This is a 
most inadvisable thing and is against the 
Hindu law. It is well known that in most cases 
when the parents die or wheh the mother dies 
and the father remarries, the children of the 
previous wife are taken by the mother's father, 
i.e., maternal grandfather and they are, in 
most cases, very well looked after there. That 
is a very salutary provision existing in the 
present society and it is very necessary. In 
most cases there may not be the parents and 
the elder brother is very well competent to 
look after his minor brothers and sisters. I 
don't understand why these persons should be 
deprived of the status which is at present 
given to them by the Hindu law. There are 
certain distinct advantages on the other hand. 
According to the present structure of this Bill 
they would all have to go t» the court and get 
themselves appointed by the Court as the 
guardian. 

The reason why the parents are called 
natural guardians is that there is an affinity of 
blood. In the case of the maternal grand-father 
and elder brother, there is the same 
consideration of affinity of blood and being 
brought up in the same family, having the 
same traditions and all these considerations 
are there. So those reasons which have 
induced the framer of this Bill to class parents 
as natural guardians, the same considerations 
should induce him to include brothers and 
also those natural guardians—some of those 
at least—who are included in the Hindu 
Dharma Sastras. 

Then the word 'finally' in subclause (b) of 
the proviso seems to be open to doubt. 
According to the Sana-tana Vaidik Dharma a 
Sanyasi can revert to his household life if he 
performs    certain    rites    and    expiation. 
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[Shri V. S. Sarwate.] Buddhism also allows 
a Bikshu to return to the household life. So it 
can never be said at what point of time he has 
Anally renounced the world or become a 
Sanyasi because it will always be open for 
him to come back to household life whenever 
he chooses. So the word 'finally* is 
inappropriate here. Secondly the words 'or a 
perpetual religious student' are also in-
appropriate. What do they mean? Our learned 
Chairman Dr. Radhakrishnan is a religious 
student. Nobody doubts that. He calls himself 
a religious student and he is perpetual because 
he avows that he would study religion for the 
whole of his life. So he would be a perpetual 
religious student. Will he be debarred? These 
words should be defined somewhere and their 
limitations and their meanings given clearly or 
they should be appropriately modi-fled. It has 
already been suggested— with which I 
agree—that the mother should have priority 
over the father for guardianship of minor 
children not for three years but for a much 
longer period—say for 6, 7 or 8 or probably 
10. In the course of the previous speeches 
there was a certain suggestion which almost 
came to this that whenever a certain person in 
the society thinks that the father has done 
something which in his opinion is bad or 
immoral or not for the welfare of the society, 
his guardianship should be removed. That is 
something like the suggestion tbat all children 
should be taken under the custody of the State. 
The ultimate logic of this leads to this that all 
children can be better looked after by the State 
than by the parents. Nobody in the present 
state of the society and as long as we believe 
in individual civilization would allow that. 
There is sufficient precaution provided for in 
the present provision that whenever in the 
opinion of the court the welfare of the children 
is not really looked after, the Court has the 
power to remove the guardian. That is suffi-
cient for the purpose. 

Regarding clause 7, the hon. Mover 
himself has considered that it can be 

safely omitted, as all that it says is already 
covered by the Guardians and Wards Act and 
there is nothing gained by including it in this 
Bill. 

Then there is the Clause dealing with 
testamentary guardian and his powers. It 
seems that when-a mother after the decease of 
the father is competent to look after the 
property of the minor son, it may be safely 
presumed that she is competent to appoint a 
good guardian for the property of the minor. If 
she has been given the power to appoint a 
guardian of the person of the minor, she may 
also be safely invested with the power to 
appoint a testamentary guardian in respect of 
the property of the minor. That follows. There 
was one argument made that the mother 
should have priority over the father in respect 
of being a guardian both of person and 
property of the minor sons and daughters. The 
consideration for selecting a guardian for 
person is natural affection, natural affection 
which ensures the proper bringing up of the 
child. But that natural affection is not 
sufficient to enable a woman to manage the 
property of the minor. For the proper 
management of the property certain other 
qualifications are required. For instance the 
person should have facility to move in 
society, knowledge that is required for the 
management of a property and so on. These 
are not, under the present circumstances in 
which our society now is, available to women, 
normally. Therefore, though up to a certain 
age the mother could have priority as regards 
guardianship of the person of the minor, she 
could not have the same priority in respect of 
the guardianship of the property of the minor. 

Then if it is conceded that there may be 
other guardians, they would all be natural 
guardians. Otherwise they would be de facto 
guardians and if a de facto guardian is not 
allowed to be there at all, then there will be so 
many cases in the courts and this would in-
crease the work of the courts for every time  a  
man  who  ie  really managing 
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the property will have to be so appointed by 
the Court. This is unnecessary and will 
increase the work. We certainly have to look 
to the interests of the minor child also. There 
is on the other hand the inconvenience which 
may thus be caused and I believe provision 
for not recognising de facto guardian is not at 
least at this stage of society called for. 

Then I believe clause 12 of this Bill 
conflicts with section 21 of the Guardians and 
Wards Act. The effect of this clause is that the 
Court cannot appoint a guardian in the case of 
a Joint property if there is an adult member as 
manager. That means that the Court can do so 
if a minor coparcener is managing the property 
of other minor coparceners. Section 21 of the 
Guardians and Wards Act, runs thus:—"a 
minor is incompetent to act as a guardian of 
any minor except his own wife or child or, 
where he is the managing member of an 
undivided Hindu family, the wife or child of 
another minor member of that family." In 
other words under this section the minor has 
the capacity to become the managing member 
of the other coparcener's property and the 
court would not be ordinarily competent to 
appoint a guardian, unless it is proved that the 
management is prejudicial to the minor. 
Therefore, this clause should be modi-fled and 
amended so as to bring it in line with section 
21 of the Guardians and Wards Act. 

Before concluding I would like to refer to 
one more point. If clause 7 is altogether 
dropped, then I have nothing to say. But if it is 
retained, then it would require much pruning 
and much mending. For instance, in sub-clause 
(3) reference to sub-section (1) is unnecessary. 
Under normal law disposal of property by a 
guardian should not be against the welfare of 
"the minor if it is, then naturally it can be set 
aside according to guardians and Wards Act so 
even if subsection (1) is not mentioned in sub-
section 3 such a disposal will be voidable. 
Then again it should not be made compulsory 
at all for the natural 

guardian normally to go to the court for 
disposal of the property because in all 
transactions about land or irremovable 
property time is the essence of the whole 
thing. And if you have to go to the court to get 
permission it takes a lot of time, and by the 
time the permission is received, the previous 
customer or the person who was ready to buy 
the property has changed his mind, might 
have given up his intention of purchasing the 
property, or he might have certain other 
arrangements. Therefore, time element being 
so important in such agreements or negotia-
tions regarding the disposal of properties, it 
should not be made necessary for every 
natural guardian to go to court to get the 
permission to dispose of the property. It need 
only be said that where the disposal is against 
the interest of the minor, the minor should be 
at liberty to set aside or sue for the setting it 
aside in the court. That would be quite 
sufficient and subclause (2) should, therefore, 
be dropped. 

Finally, before sitting down. I would 
submit that it is extremely necessary that the 
whole Bill should be compared, word for 
word, with the present provisions of the 
Guardians and Wards Act. and it will have to 
be recast probably in many places and 
modified and amended in many other points. 

With these words, Sir, I welcome this Bill 
and support the move to send the Bill to the 
Joint Select Committee. 

SHRIMATI LILAVATI MUNSHI 
(Bombay): Sir, almost all the points that I 
wanted to cover have, I find, been covered by 
the previous speakers. However, I would like 
to* mention briefly my views on some 
points. 

First of all, I would like to give my general 
support to the Government. I find that our 
Government is very earnest in reforming 
various aspects of Hindu Law and for that I 
feel our Law Minister deserves our 
congratulations. 

The previous speakers have urged that the 
mother and father should be 
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equal footing in the matter of guardianship. 
But in this Bill there is a little distinction 
made. In my opinion the guardianship should 
be given to either of them—the mother or the 
father—whoever is fit. In some cases the 
father is fit and in some cases the mother is 
fit. Supposing the father is a drunkard or he 
has some bad habits or has bad company. 
Now if he becomes the guardian of the minor, 
the interest of the minor would not be served. 
Similarly, suppose the mother is bad, or has 
become a prostitute, or something has 
happened to her, then also the interests of the 
minor would not be properly served, if she is 
made the guardian. Therefore, I think when 
determining the question of guardianship the 
father and the mother should be put on an 
equal footing, and the question should be 
decided by the competent authority, whoever 
that may be. 

SHRI C. C. BISWAS: Perhaps I may clear 
some misapprehension which seems to exist 
among many hon. Members. This Bill has got 
to be supplemented by the Guardians and 
Wards Act. If any guardian, the father or the 
mother is unfit then provision is expressly 
made in the Guardians and Wards Act for his 
removal and the court having regard to the 
welfare of the minor is competent to 
supersede even a natural guardian. 

SHRIMATI LILAVATI MUNSHI: Sir, I am 
very„ thankful to the Law Minister for giving 
this explanation. First of all, I have not read 
the Guardians and Wards Act. I really agree 
with one of the speakers who said that either 
that Act should have been amended or that 
side by side provisions of that enactment 
should have been given because for laymen 
like us, people who are not lawyers, it is very 
difficult to understand. If that had been done 
it would have been helpful. 

SHRI C. C. BISWAS: I read out the 
provisions of that Act. 

SHRIMATI LILAVATI MUNSHI: If the 
father becomes the guardian and if he is unfit, 
then somebody has to go to the Court to make 
him unfit. It is only in very extreme cases that 
the mother or the relatives will go to-court. 
Ordinarily they ara very reluctant to go to the 
court to enforce this law. So, from the 
beginning, the circumstances should be seen 
and whoever is fit should be appointed the 
guardian. 

SHRI C. C. BISWAS: Who will see? 

SHRIMATI LILAVATI MUNSHI: After all, 
you have to determine an authority. In some 
cases you say that the Court would do it. We 
can say that it is the Court and the dispute can 
be settled there. It is for you to find out 
alternative machinery. In some cases it may 
be that neither the father nor the mother may 
be very competent to guard the interests of the 
minor. This is one of the points which may be 
considered by the Select Committee. 

If the mother remarries or is divorced, you 
take away the right of guardianship from her 
but if a father remarries or is divorced, he still 
continues to be the guardian of the children. 
How is it compatible? If a father, even if he 
remarries, is competent to be the guardian of a 
child why should not a mother who remarries 
or who Is divorced on account of certain cir-
cumstances have the right to be the guardian 
of a child? 

SHRI P. SUNDARAYYA: Because they 
want to preserve this as a man-made world. 

SHRIMATI LILAVATI MUNSHI: I think 
that is the truth of the whole thing. 

The mother is allowed to appoint a guardian 
only for the person of the minor and not for 
the property. Then what happens to the 
property? Who appoints the guardian for the 
property who    looks    after    the    property?    
I 
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have not understood that point and that may 
be explained by the Law Minister. 

The other point I want to mention is about 
the husband being the natural guardian to a 
minor wife.   I agree that in most cases it may 
be so but, Sir, a minor wife now means a girl 
between the ages of 14 and 18, she cannot 
marry before 14.   There are many husbands 
who, at the instigation of their parents, beat 
their wives or do something    to take away 
the property.   To safeguard all these things, 
there should be some provision for the wishes 
of the minor wife to    be taken    into 
consideration. Ordinarily she will agree that 
her husband is her   natural guardian but to 
case of her suspecting some foul play or when 
she is not satisfied, there should1* be 
provision for her to say    that she would    
like    to have her    father,    or mother as  a 
guardian  instead of the husband.   The girl of 
14 or 18 is not so ignorant, she    can 
understand her interest very well.   I have 
known cases where   the interests   of these   
minor wives between    the age of  14 and 18 
were not safeguarded by the husbands. The 
girls can be coerced.    In the other place, the 
House has agreed to divorce by mutual 
consent.   It is very easy to coerce a woman to 
agree to divorce. It will be easy to coerce a 
minor    wife also.    I am    running    a few    
Mahila Ashrams    and I    know    how    
things happen.   So, some provision should be 
inserted to safeguard their interests. 

I now deal with the many points raised by 
Mr. Sarwate. With many I agree but with one I 
do not and that is when he says that 
knowledge for managing property is available 
only to men and not to women and as such he 
supported the contention that property 
management should not be given to women, if 
I understood him rightly. In this 20th century 
how can you say so when you are going to 
give a share to the daughter and to the wife? 
This means that she will have her own pro-
perty and she will be able to manage her   own 
property.    She is given    the 

right to do so. That she can manage her own 
property but cannot manage the property of 
her minor child is a proposition which is a 
little far fetched. There are some women who 
manage their property far better than their 
husbands. I have known of some cases where, 
after the death of the husbands the wives have 
managed the property in a better way and 
have made it more prosperous than was the 
case during the life-time of the husbands. So, 
you cannot say that she has not got that kind 
of a knowledge to manage the property and 
that she should not be given that right. I think 
there is no substance in this argument. 

Some of Mr. Sarwate's points were good 
but this point requires a little contradiction. 
The other points that I wanted to urge have all 
been covered by the previous speakers and I 
do not want to say anything more. J hope the 
Select Committee will consider the arguments 
that I have advanced on. this point. 

SHRI KISHEN CHAND (Hyderabad): Mr. 
Deputy Chairman, as already pointed out by an 
hon. Member, when   we are changing the 
whole Hindu Code, by bringing these Bills 
piecemeal, bit by bit, we cannot get a complete 
picture of the whole thing.   An hon. Member 
has just now pointed out that in the Hindu 
Code Bill of olden days there were other    
guardians; the grandparents, the brothers and 
sisters were also natural guardians.   Now, we 
have done away with all that.   I just place 
before you.    Sir,  one example  of the grand-
parents    being    appointed as    natural 
guardians.   You know, Sir, when Queen 
Elizabeth   went on   tour outside   the United 
Kingdom, the natural guardian according to the 
law of the land was the younger sister of the 
Queen, that is, Princess Margaret but by a 
special Act, the grandmother was appointed as 
the natural guardian. I submit, Sir, that we 
have completely removed all mention of the 
grandparents or the elder or the younger 
brother from the guardianship.   In the    
absence of the parents, the grandparents are the 
natural 
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would humbly submit to the hon. Law 
Minister that when the Select Committee is 
considering this Bill, they should examine 
whether a sub-clause can be added, which 
will make the grandparents as the real 
guardians in the absence of the father and the 
mother. 

I have very carefully read this Bill and I fail 
to see that any distinction is made in clause 5 
between the father and the mother. They are 
treated absolutely at par but certain hon. 
Members have prejudiced notions and they 
always see, in every Bill, some sort of 
discrimination made between the father and 
the mother. You may carefully read clause 5 
and there, the father comes first and then, 
after the father, comes the mother. They are 
treated absolutely equal. The only difference 
that arises is in the case of clause 9. In the 
matter of clause 9, if the mother appoints a 
testamentary guardian, there is an 'if in it; 
only in that case the mother cannot appoint a 
guardian of the property, but she will be the 
guardian of the person of the child. Therefore 
except for this small difference complete 
equality has been maintained between the 
rights of the father and the mother. 

Sir, I have risen to draw the attention of the 
House to clause 7 dealing with Powers of 
natural guardians and here I submit, Sir, that 
the law has been made so strict that it is going 
to act prejudicially to the interests of the 
minors. In particular I would refer to sub-
clause (4) which reads as follows: "No court 
shall grant permission to the natural guardian 
to do any of the acts mentioned in subsection 
(2) except in case of necessity or for an 
evident advantage to the minor." That means 
practically no property of a minor can be sold 
by any guardian because the court will only 
give permission if there is urgent necessity or 
evident advantage. I submit. Sir, that even in 
the Muslim law, just now as it stands, the 
guardian has only to declare that the 
transaction is being performed in the best  
interests  of  the  minor  and  Ms 

declaration is quite enough for the transfer of 
the property. Now in this law we are making 
it so strict that no property of a minor child 
can possibly be sold. An hon. Member has 
pointed out, before me, that property 
transactions in these days when the value is 
going down, can only be performed if the 
guardian has got the fullest authority. If you 
circumscribe his authority by all these types 
of legislations and restrictions it will noj; be 
possible for him to dispose of the property of 
the minor in his best interests. The net result 
will be that the minor will suffer simply 
because we have introduced this sub-clause in 
the Bill. I would submit to the Select 
Committee to somehow or other change the 
wording in such a way that the interests of the 
minor are safeguarded and yet these 
transactions can take place in a much simpler 
manner. 

As I have already pointed out, I would 
suggest that in the list of natural guardians, 
the grandparents be added up. With these 
words I resume my seat. 

SHRI K. B. LALL (Bihar): Sir, in the first 
place I have not been able to understand what 
can be the purpose of this Bill except that there 
is intention to codify the scattered principles of 
Hindu Law in such scattered pieces of 
legislation with the communal name , 'Hindu'. 
Just a friend from our side in this House spoke 
that we have started in this Bill with 'Hindu' as 
a religion and he has challenged what is Hindu 
religion. That has not been defined anywhere. 
And starting on that basis that 'Hind'u' is a 
religion, we have attempted to codify gome 
laws in the name of the followers of that 
religion. And I may submit most respectfully to 
the Law Minister that now, when we have got 
independence and when we are expecting that 
there should be such laws that may consolidate 
our nation instead of disintegrate it and through 
such legislation give prominence to communal 
existence of the people, we should have a 
common consolidated national legislation. I* 
we were at all required to codify sucn principles  
we  should  have  to  codify 
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them  in   the      name   ol    the   whole nation.   
This idea has been given expression to this 
year, even before in connection with similar 
legislation and I am again raising my voice 
although it may be a cry in the wilderness. All 
the same I want to press it    on   the Minister 
for Law that he should take it into 
consideration even now and save us  from such    
communal    pieces    of legislation.   It may be 
argued that it is  now  too  late  that we  should 
put up with   certain   conditions in which we    
require    reforms      immediately. This is the 
only  argument.    I  cannot understand that 
there is so much urgency about this  except for 
some of our lady members who are too much 
conscious and keen about their rights. Of 
course    rights are being showered upon them 
like anything.   Rights, one after another are 
being given to them but so far as this piece of 
legislation is concerned, I do not see there is so 
much   of  right   even   conferred   upon them 
because I have seen ladies speak, one lady 
welcoming this like anything and   another  not  
to   such  an  extent. I think Mrs. Munshi was 
very reasonable and she    has    given    both    
the pictures,   that   sometimes   the   mother 
may be undesirable and sometimes the father 
may be undesirable,    and    that is what is 
happening even to-day.   We see   that   even   
to-day   and   we   have been   administering   
this   principle   of this law even in the existing 
circumstances and so far as this Bill is con-
cerned I may say—of course I  agree with  the   
idea   of   codification  of  the principles and 
even this Bill provides it—of course it is 
known that    it    is provided    in    clause  13 
that the in-tersts of the minor will be 
uppermost and if the  matter goes  to the  court, 
the court will surely see to that.   So far as  the  
argument  of Mrs.   Munshi is concerned, this 
Bill does meet that argument, and I say there is 
nothing which could  force the  hands  of    the 
Government    just at    present.  If    at all they 
cannot bring up any consolidated piece of 
legislation for the whole nation, then I say it is    
batter    that such legislation should have 
waited for some time till the atmosphere has 
been created for  a national piece of legis-   I 

lation.   Instead    of acclimatizing    the people 
and helping them on the path of    
communalism    bit    by    bit    even through 
such legislation  in the  name of reforms, it is 
better that we should have waited for some time 
under the present    circumstanees.    I    have  
said there is not so much urgency about it that 
we should rush through such legislation and 
help the communal consciousness in the people 
through such communal title.    I know that    if 
our leaders  were  national-minded    really, 
they would have grasped the signs of the times. 
I can show that even as early as the time of the 
late   Sir   Syed Ahmed he had spoken in the old 
Imperial Council :    "I  am  a Hindu    by 
nationality    although    my    religion is Islam."    
I know of many such Muslims.    Even they say:   
"If at all, you use the word 'Hindu'; use it in    
the national term."    Even in 1946, speaking in 
the Assembly    the    Rev. J. C. Chatterjee,  the    
late    Vice-Chancellor of Agra University said:    
"I make no apology to say that I am a Hindu by 
nationality.    My religion is  Christianity".    So     
even     the     Muslims     and Christians    
would have  no    objection if you adopt the 
word 'Hindu' in the secular sense and if you set 
aside once for all that there is  such    a religion 
as    Hinduism as a    friend just    now even 
spoke in this House and    there are    many  
friends.    Even     the    hon. Member.  Dr.  
Radha   Kumud  Mooker-ji  Writing  some  
time     back  in  some paper said:   "Hindu is 
not a religion-denoting term.    It  is  a    
geographical term and a nation-denoting term."  
It is    not    a religion-denoting term.    So, if 
we  could  have taken  a  cue    from such   
expressions,    and   if   we   could have gone 
deep into the    matter    we could have set 
things right by grasping them  in  the  real  
sense.    I  say,    Sir, that there is no such thing 
as Hinduism.    If     some    foreigners     say 
that there is some such thing as Hinduism^ we 
begin to accept that.    I have said that many 
people    have     challenged, and have 
challenged rightly, that there is no such thing as 
Hinduism.    There are so many isms these days. 
Sikhism, .Tainism, Buddhism    and    
Sanatanism. The  followers  of  all  these  isms   
call 
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themselves Hindus.      In clause 2 you 
have said   that this will be applicable 
to      all        persons        following      all 
these        religions. So     in        that 
sense you take them to be Hindus. And they 
are Hindus no doubt, but then you speak of 
Hinduism in which they are excluded. What is 
Hinduism? Why not call it Sanatanism and 
free the word 'Hindu', and bring under the 
secular conception of the word 'Hindu' the 
followers of all the religions residing in Hind? 
Many Muslims and many Christians will be 
willing to call themselves Hindus. I have seen 
even Muslims speaking in the secular sense. 
They say, "If we are residents of Hindustan, 
we are surely Hindus." They have never 
objected to that. But when you speak of 
Hinduism, of course, some objection comes 
in, which is not at all real. It is an imaginary 
thing, and on imaginary things people have 
framed legislation. And you are persisting in 
these things. Even this piece of legislation 
which is just being considered aims at that 
idea. You are going to codify a law in the 
name of a community, whereas all the time 
you profess that you are against 
.communalism and you have declared war 
against communalism. I therefore make this 
appeal to you that if you cannot do any good 
so far as the consolidation and integration of 
the nation is concerned* at least take your 
hands off from doing further mischief by a 
communal piece of legislation like this. Why 
not have a national piece of legislation that 
may be applicable to all? M"ke that piece of 
legislation in such a way that all people may 
approve of it and there may be no objection to 
it-But in no case it is acceptable that you 
should persist in making a communal 
legislation in the name of bringing a reform. 
Rights ar° iJ*u~S conferred on the ladyfolk. I 
have no objection if they are given their real 
rights. But then we should be cautious that in 
giving these rights to ladies we do not do any 
national harm. Clause 10 of this Bill very 
■clearly says that it shall be the duty 

of the guardian of a Hindu m!nor to bring up 
the minor as a Hindu. Can't we   visualise   a   
society   in   which   all persons      have  inter-
marriage,      have inter-dining, etc.?   As a: 
matter of fact, once    I  had    a    talk  with  
late    Mr. Jinnah.    He said, "It is all right, but 
how   are   we   one   nation   when   your water 
is polluted by my touch, when your   food  is   
polluted  by  my  touch, when   your  home  is  
polluted  by  my entry,  when  we .can  have  
no    social intercourse with you?" And    I    
think he was quite right in saying BO.    My 
innermost   heart   says   that     he     was right.    
Why  should  we not  evolve  P society in    
which  all    persons,    irrespective  of  the  
religions  they  profess, can   live  together?    
Why   should    we not think of evolving such a 
society instead of bringing in these communal 
measures?    I know   the   existence   of 
communities today.    I know the existence of 
communal  feelings today.    I know    the     
existence    of    communal bitterness.    Not a 
day passes  without there  being  some  
occurrence  between the two communities.    
Can we therefore say that because this is the 
condition prevailing in    our    country,    we 
should help it more and more in consolidating 
such separateness    and    separate  existence?   
Our  real    progress lies in the fact that we 
should always think   about   these  things.   We  
should have   a  thinking   mind   all   a)o"r   
,>*-which we can try to evolve a society in  
which we  may find  a remedy for all these 
evils.    I say    most    humbly and   
respectfully   that   these   are    not the  ways  
of  finding  a  remedy.    This is my humble 
submission to the Law Minister. Such measures  
as these are not compatible with our    
progressive-ness. If  we want to make real 
progress, we should try to find1 out a remedy 
for this    real    situation.    And    if we cannot 
find out    a    remedy    like that, if we cannot 
_do anything at all, at  least  we  can  keep  
silent  and  we can go on with the present 
situation, as it is instead of dabbling with such 
rights here and there and giving prominence to 
a communal piece of legislation.    We can go 
on as it is till we have created  an  atmosphere,  
a  situation, in which we can  ask  people  to 
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have a common code in every respect for the 
whole nation. That is the only solution that I 
have to point out. 

Of course, so far as the other principles are 
concerned. I could have pointed out that this 
right should not have been given or that right 
should not have been given. But I do not want 
to dabble so much, and in fact, I do not attach 
so much importanc^ to that. In the Select 
'Committee there may be something to 
improve upon the Bill. Of course, in order to 
prolong matters I can find fault in the matter 
of giving this right or that right to a mother. 
But I do not want to offend the lady Members 
in regard to that matter. Let the Bill be 
thrashed out in the Select Committee, and 
whatever rights they desire, they can have 
them. 

I agree with Mrs. Munshi that some fathers 
may not be deserving of the right to 
guardianship. 9o, wherever it may be possible 
to give the right to the mother, it may be 
given and wherever it is not possible to give 
the right to her, it may not be given. I do not 
want to prolong that matter. The only point 
that I want to make is that so far as national 
consolidation is concerned, such pieces of 
legislation are harmful and that due attention 
should be given to them. 

SHRI J. S. BISHT (Uttar Pradesh): Mr. 
Deputy Chairman, I rise to support the Bill 
which has been moved by the hon. the Law 
Minister. Mr. K. B. Lall has, as usual, raised 
very large questions on a matter which is non-
controversial and minor and which with 
regard to guardianship rights affects Hindus 
only. I agree with him that it would be in the 
fitness of things if we could induce all the 
communities in India to agree to have ene 
common uniform civil code. There are many 
people in all communities who advocate this, 
but as practical politicians, we must realise 
that the time for it has not yet arrived. People 
in the mass are not agreeable to  forego their 
private law 

to which they have been accustomed. Since 
the advent of the British rule. Hindus have 
been governed by their Hindu Law, unwritten 
though, it may be but practically codified by 
innumerable decisions of High Courts and the 
Privy Council. Similarly the Muslims have 
been governed by their Muslim law and there 
are great differences between these two 
systems of law, and it is not possible at 
present to make them agreeable td have one 
uniform civil code. I think that can be 
arranged only if Mr. Lall can assume a 24-
hour dictatorship in this country, because it 
was Kemal Pasha who introduced the Swiss 
Civil Code in the Turkish National Assembly 
and got it through in one single sitting of six 
hours and that civil code governs the Turkish 
Republic up to date. But it is not possible in a 
country which has a written Constitution and 
a Parliament. I therefore submit that this 
dream is not yet realisable and it will be a 
long time—maybe a generation—before we 
shall see the day when a uniform code is 
prevalent, in this country. 

Now, in supporting this Bill which is a 
very minor and non-controversial Bill, I wish 
to bring to the notice of the Joint Committee 
certain points which deserve consideration. 
The first is with regard to sub-clause (2) of 
clause 1 which says: 

"It extends to the whole of India 
except the State of Jammu and 
Kashmir......... " 

This was a correct formula before the 
integration, but since integration has taken 
place, I see no reason why this should not be 
applicable to the Hindus of Jammu and 
Kashmir. This is not applicable to the 
Muslims there and so there is no reason why 
it should not apply to the Hindus of Jammu 
and Kashmir. 

SHRI C. C. BISWAS: It is because under 
the Order of Integration, lists II and III of the 
Seventh Schedule which contain these 
subjects have been expressly  excluded. 
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SHRI J. S. BISHT: Now, there Is another 

point with regard to the definition. Since we 
are now trying to streamline society specially 
so far as the Hindus are concerned, I would 
submit that this minority age should be raised 
to 21 years, because, as the hon. the Law 
Minister himself agreed in his opening 
speech, strictly speaking under the Hindu Law 
a boy is supposed to attain his majority on the 
complexion of 16 years. Law has interfered 
with that. Under the Guardianship and Wards 
Act, it was put at 18 years. Under the same 
Act, if a court guardian is appointed, he is 
supposed to attain majority only on the 
completion of 21 years. Similarly when a 
court of wards is appointed, the estate is 
supposed to be released to the minor only 
when he attains the age of 21 years. It is said 
that people living in tropical countries attain 
maturity quickly and therefore though the age 
of majority is 21 years in every civilised 
system of law in the whole world, in India it 
should be 18 years. I submit that a man may 
attain some sort of maturity at 18 years, but he 
does not attain much of discretion until he has 
completed 21 years. Generally the stages are 
said to be 7 years, 14 years and 21 years. 
Even under the Penal Code a child below the 
age of 7 is not supposed to be guilty. Till the 
completion of 14 years the punishment is 
lighter, and only when a man attains the age 
of 21 years can he develop to his full maturity 
and complete discretion. That is why, when 
the Special Marriage Bill was under 
discussion, we raised the age to 21 years and I 
think we did so rightly. Even the Council of 
the Women's Conference in Calcutta accepted 
that age, although they objected to divorce by 
consent, and now that we are reforming the 
law, we should take advantage of this 
opportunity and raise the age to 21 years so 
far as attaining majority is concerned. 

Then, there is another point with regard to 
clause 7. Sub-clause (2) of the clause says 
that natural guardian shall not, without    the    
previous 

permission of the Court, mortgage or charge, 
or transfer by sale, gift, exchange or 
otherwise, any part of the immovable property 
of the minor. This is rather a serious matter, 
because nowadays, when zamindari, inamdari 
and Jagirdari have been abolished, most of the 
property held by the people is in the form of 
movable property like shares, debentures, 
securities and so on and so forth. Now, it is 
rather odd that immovable property, even 
though it may be of a value of only Rs. 1,000 
cannot be disposed of by a natural guardian 
by mortgage or transfer by sale or otherwise, 
but that shares and debentures, even though 
they may be worth Rs. 50,000 or cash in the 
bank to a similar amount can, by implication, 
be disposed of by the natural guardian as he 
likes and to spend it in any way he likes. I 
submit that this is not proper. I think that this 
should be changed so that all property, 
whether movable or immovable, of the minor 
should be subject to change only with the 
permission of the court. The natural guardian 
need not necessarily be th© mother or the 
father. It may be a distant uncle or a distant 
cousin, and we do not know what they will do 
and what they will not do. Maybe in 90 per 
cent, of the cases they will look after the 
interests of the minor as if he were their own 
son but in five or ten per cent, of the cases 
there may be people who will be only too 
eager to take advantage of the minority of 
their ward and do what they like with his pro-
perty. Therefore I submit that movable 
property should also be included Jn this 
clause. 

There is also another point here. 
"The natural guardian shall not, witbP 
out the previous permission of the 
Court, mortgage or charge, or trans 
fer by sale, gift, exchange or other 
wise ........" Does the wording 'or other 
wise' include also the question of 
partition? Suppose there is a minor 
under Mitakshara Law and he is 
joined to others and the natural 
guardian thinks that it is in the in 
terests of the minor that there should 
be  a  partition.      In  that  case,    the 
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natural guardian shouJd have the right, whether 
it is with the permission of   the court or 
otherwise, to have the  partition effected as 
against the <others. 

There are certain other points there.  
Clause 9 says that: 

"A Hindu father may, by will, appoint a 
guardian for any of his minor legitimate 
children in respect of the minor's person, or 
in respect of the minor's property (other 
than the undivided interest referred to in 
section 12) or in respect of both." 

Under clause 7. it only mentions 
immovable property but under clause 9 it is 
comprehensive because it contemplates 
minor's property which, I  believe, includes 
movable and im movable property. Therefore 
it is in the fitness of things if in clause 7  also 
the following proviso is put in: 

''Provided that nothing in this section 
shall be deemed to authorise any person to 
act as the guardian of the person of the 
minor for so long the mother is alive and is 
capable of  acting as the natural guardian of 
her minor child." 

So long as the mother is alive, why should 
anybody else be authorized to become the 
guardian of the minor because if the person is 
safeguarded for the mother, then the property 
should also be safeguarded for the wiother. 
Ordinarily a mother will naturally look after 
the interests of her child much better than 
anybody else unless of course she remarries in 
-which case, of course, there is provision in 
this for that. With these few suggestions. I 
whole-heartedly support this Bill for reference 
to a Joint Committee. 

SHRI R C. GUPTA (Uttar Pradesh): Mr. 
Deputy Chairman, while 1 support the motion 
for reference to Select Committee, I should 
like to make a few suggestions for the 
consideration of the Members of the Select 
Corn-so far as the provisions of this Bill are 
concerned.    I    find    that    in 

clause 7, the powers of the natural guardian 
have been defined. A natural guardian will 
now be not permitted to mortgage, charge or 
transfer by sale, gift, exchange or otherwise 
any of the properties without the previous 
permission of the Court. This is a very good 
provision but if we read clause 12 where it has 
been provided that a guardian will not be 
appointed for minor's undivided interest in a 
joint Hindu family, it wiH exclude the cases of 
those persons wno do not fall within the 
category of natural guardians but are elderly 
members of the family. Under the powers 
given by Hindu law as contemplated by the 
law of Mitakshara, no permission of the court 
is necessary for the transfer of immovable 
property and it is probably with that view that 
this clause 12 has been provided, but we had 
often come across cases in which it has been 
found necessary and the courts have often 
remarked that the Courts should be 
empowered to appoint the father or any other 
member of the Joint Hindu Family as guardian 
of the minor. The reason is that if a certain 
individual wants to transfer the property of his 
minor brother who happens to be a member of 
the Joint Hindu family, he will find it difficult 
to find a ready purchaser to pay the full price 
because he has to take the risk of a purchase 
which is likely to be upset by the court of law 
after the transfer has taken place. Therefore a 
purchaser will always like that he should have 
tate permission of the Gourlt. This deficiency 
has been made good by the enactment of 
clause 7. The brothers, cousins, uncles and 
nephews don't come under clause 7. T would 
therefore make a humble suggestion that 
clause 7 where the powers of natural guardians 
have been defined, it should also include the 
adult members of the joint Hindu family who 
cannot be appointed as guardian under clause 
12. They should also be entitled to mortgage, 
charge or transfer by sale, gift or otherwise 
with the permission of the courts. The result 
would be that the interests of the minor would 
be fully protected—rater better protected— 
and  there  is  no  reason   why  only   a 

39 RSD 
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authorised to apply to the district court for 
permission to transfer the property and a 
brother, cousin or other relation who is not a 
natural guardian will be free to mortgage or 
otherwise transfer imder the ordinary Hindu 
law. There-lore my suggestion is that this 
power should also be conferred on the other 
members of the joint Hindu family. 

There is one other matter. Clause 13 
provides that the welfare of a minor is to be 
the paramount consideration. This is the law 
existing now. This is really the foundation of 
all orders passed by the courts and a statutory 
recognition has been given to this well known 
principle. It is a very good feature of this Bill 
and I whole-heartedly support this clause. 

Under clause 11 the powers of the 
ile facto guardian have been com 
pletely taken away. There are nume 
rous cases which come to courts of 
law in which the de facto guardians 
have transferred the properties of 
the minor. It is not always that a 
de facto guardian should act against 
the interests of the minor. This 
clause seems to have been based on 
some misapprehension. It is consi 
dered that a de facto guardian cannot 
act in the interests of the minor. You 
will find numerous cases in which 
you will feel that there should be 
some guardian. If no relation or guard- 
i (pointed by courts is available 
then the de facto guardian should 
possess those powers. You may cir 
cumscribe those powers and lay down 
that the de facto guardian should also 
obtain the sanction of the court before 
transferring  the   property....................  

MR. DEPUTY CHAIRMAN: The wording 
is 'merely on the  ground'. 

SHRI R. C. GUPTA: Yes. What I submit is 
this that complete abolition of the powers of 
the de facto guardian does not seem to be in 
the interest of the minor. 

MR.  DEPUTY    CHAIRMAN:  It    is not   
complete   abolition;   'merely  on the ground of 
being a de facto guardian' is the wording. 

SHRI R. C. GUPTA: Under this clause it 
says: 

"After the commencement of this Act. 
no person shall be entitled to dispose of, or 
deal with, the property of a Hindu minor 
merely on the ground of his or her being 
the de facto guardian of the minor." 

Of course if he falls under that category, it is 
all right. I am speaking only of the de facto 
guardian pure and simple. He may not be 
authorized but still he is the de facto guardian. 

SHRI RAJENDRA PRATAP SINHA 
(Bihar): There is a Supreme Court decision by 
which the de facto guardians have been 
abolished. 

SHRI R. C. GUPTA: There are cases which 
do arise in which people have acted and will 
always act as guardians of the minors who are 
neither relations nor appointed by Court nor 
testamentary   guardians. 

SHRI RAJENDRA PRATAP SINHA: They 
have no recognition in the eyes of law. 

SHRI R. C. GUPTA: That is my view at 
least that they are. at times necessary. 

Sir, one thing more and I have done. Much 
has been said with regard to having a uniform 
code for all people residing in this country. It 
is true that there should be such a code: but 
we cannot conceal the fact .that there are 
religious sentiments behind so many things 
and perhaps this is not the opportune time 
when we should take up this legislation. The 
piece of legislation now before the House is 
really in the interests of Hindu minors and if 
other religious communities feel and if there 
is a demand for it, then of course, a uniform 
code could 



IOI      Hindu Minority and [ 23 AUG. 1954 ]    Guardianship Bill, 1953   102 
 

bo passed. But if other communities do 
not like to have a separate code, •r il they 
want to be governed by their own laws, 
that is no reason why this piece of 
legislation should be delayed and the 
benefits which would accrue—and they 
are sure to accrue to Hindu  minors—
should  be  delayed. 
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SHRI C. C. BISWAS: Please read the 

Guardians and Wards Act. 

 
SHRI P. T. LEUVA (Bombay): I rise to 

support the present Bill. We have got this Bill 
which is a part of the Hindu Code Bill. My 
personal feeling is that it would not be very 
proper to have embarked upon piecemeal 
legislation because there is a very solid 
ground for that. When you are considering 
law which affects large number of persons in 
various aspects of life, it is but natural that 
each and every aspect must be considered at 
one and the same time in one comprehensive 
legislation  because you will find, Sir, 

that  law   relating   to   marriage   wiH have   
effect   on   succession,     on     the 
composition of   the   family,   on   the question 
of  guardianship  and  wards. When you are 
going to deal with such subjects in isolation it 
is just possible that you may not be in a 
position to judge  the  effects  of  each  and  
every provision in   its   entirety.   I   would 
therefore,  suggest another  via media that, in 
view of the fact that we are going to have 
piecemeal legislation, it would be at least very 
desirable that such  separate  legislation    
should    be referred to  one  and the same  
Select Committee and should not be referred to  
different  Select  Committees.    My reason for   
this is that   when    members of the    
Committee    are    dealing with   one  part   of  
the   Hindu  Code, they may  have  devoted 
certain  time and attention to the various 
problems which affect the Hindu Law.   If you 
are going to refer this Bill to a different  Select  
Committee,  the    members themselves    will 
have    again to refer to the other parts which 
might have been referred to some other 
different Select    Committee.   I    would,    
therefore, submit and suggest to  the Law 
Minister that  with    respect    to    the other 
Bill which has been      already published, he 
may consider this point that that Bill might be 
referred to one and the same Select Committee 
so that it might be possible to appreciate the 
effects   of    various   provisions     which 
might be put in the several legislations. 

Now, Sir, the basic principle underlying the 
Guardians and Wards Act is that the welfare 
of the child is to be of paramount 
consideration and, therefore, in the Bill 
provision has been made that the most 
desirable guardians of a minor are the parents. 
Whether the child is legitimate or illegitimate 
is of no consideration at all; it is the question 
of the welfare of the minor which has to be 
considered when considering the question of 
guardianship. Therefore, this Bill contains a 
provision that so far as minors are concerned, 
the parents— the mother and the father 
both—are 
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there is a certain order which has been decided 
upon to which I will make a reference now. 
Now, in the Bill itself, there is a distinction 
drawn between legitimate and illegitimate 
children. So far as the legitimate children are 
concerned, the order of guardianship is that 
the father is the more preferable guardian to 
the mother. There was an argument raised that 
the mother should have an equal right with the 
father so far as the appointment of a guardian 
is concerned. There is no question of 
appointing a guardian under this Bill because 
by virtue of the operation of law, a person who 
is a parent of a minor becomes the guardian of 
the child. There is no question of the court 
intervening for the purpose of appointing any 
person as a guardian. So far as the legitimate 
children are concerned, the father is the first 
natural guardian; in the case of the father 
having pre-deceased the mother, mother 
becomes the natural guardian of the legitimate 
children. So far as a girl is concerned, if she is 
unmarried, then the mother or the father, as 
the case may be, becomes the natural guardian 
of that minor girl but on marriage, the 
guardianship shifts to the husband. In this 
connection, Sir, I would like to point out to the 
hon. Law Minister that in view of the fact that 
the age of marriage Is going to be extended to 
18 years, whether there would be any question 
of authorising the husband to become the 
natural guardian to the wife? If you insert this 
provision in this present Bill, the effect of this 
would be that you are trying to legalise a thing 
which is illegal because a marriage cannot be 
contracted if any party is below the age of 18 
years. If you insert a provision in the Hindu 
Minority and Guardianship Bill that the 
husband shall be the natural guardian of a girl, 
of course, he becomes.as such after marriage 
but there cannot be a marriage, in law, until 
and unless the girl has attained the age of 18 
years. I would like to submit that there would   
be   no necessity   for inserting 

this particular clause in this Bill at all in view 
of the fact that the age of marriage is going to 
be 18. This difficulty has arisen because we 
had been trying to legislate piecemeal. Had 
there been one Code before the House then 
the effect of various provisions would have 
been examined in their various aspects and 
this difficulty would not have arisen. I would, 
therefore, submit that so far as^the guar-
dianship of the husband is concerned, it 
should be done away with in view of the fact 
that the age of marriage is going to be 18 
years. 

The second point is that the Law Minister 
says that the Guardians and Wards Act, 1890 
shall remain in force. I would like to invite his 
attention to clause 4(b) which says, "any other 
law in force immediately before the 
commencement of this Act shall cease to have 
effect in so far as it is inconsistent with any of 
the provisions contained in this Act". The 
question now is whether the Guardians and 
Wards Act would have any application so far 
as the question of natural guardians is 
concerned. Now, suppose there is a natural 
guardian. Will the courts be able to put a 
restriction upon the guardians so long as this 
particular sub-clause is in existence? My own 
feeling is that it would be impossible. On the 
contrary, this has the effect of overriding the 
Guardians and Wards Act so tar as the Hindu 
Law is concerned, because the Hindu Law is a 
personal law applicable to Hindus only while 
the Guardians and Wards Act is applicable to 
all persons whether they are Hindus, 
Christians, Parsis or anybody else. I feel that 
in view of this particular sub-clause the 
Guardians and Wards Act will have no 
application so far as the appointment of 
guardians is concerned when the parties are 
Hindus. In view of that fact, Sir, it would be 
much better if the hon. Law Minister himself 
makes a specific provision that so far as the 
provisions of the Guardians and Wards Act 
are concerned, they will not be affected in any 
way by the provisions of this Act. 
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Now, Sir, I will come to the quesiton of 

illegitimate boys and illegitimate unmarried 
girls. In that case, in the order of preference, 
the mother is preferable to the father. In this 
Bill, the father has been given a right to 
appoint a guardian by testament, by wiH. If 
you kindly refer to clause 9, it says, "A Hindu 
father may, by will, appoint a guardian for 
any of his minor  legitimate   children   in   
respect 
of the minor's person ..............."   Now, Sir, 
power should have been given to the mother 
so far as her illegitimate children are 
concerned. This power is not given to her. 
Suppose the mother of an illegitimate child 
dies—the mother io appoint anybody else i to 
her illegitimate child-whereas the father has 
been the right to appoiwt a guardian ior his 
leg'timate children—what Iiappens? My 
submission would be that this right should not 
be denied to the mother ol an illegitimate 
child. J do not see any reason why such a 
provision should have been excluded from this 
Bill. You will see, Sir, that in clause 9 a 
reference has been made, "or, in respect of the 
minor's property (other than the undivided in-
terest referred to in section 12) or in respect of 
both", "Provided that nothing in this section 
shall be deemed to authorise any person to act 
as the .guardian of the person of the minor for 
so long as the mother is alive and is capable of 
acting as the natural guardian of her minor 
child". Now, my submission is this, Sir, that 
once a person is appointed as a guardian he 
must be appointed guardian of the person as 
well as of the property of the minor. Why 
should there be any distinction between the 
person and the property of the minor? So far 
as the testamentary guardian is concerned, the 
father has the right to appoint, by will, but if 
the mother is alive then the mother remains 
the natural guardian of the person of the minor 
but if there is any property belonging to the 
minor then somebody else who has been 
appointed by the father by will becomes the 
guardian of the property of the minor.    Now,    
Sir,    the 
father may, due'to caprice,—he   may 

have something against the mother, he may 
not like the mother to enjoy the property—
appoint somebody else as the guardian of the 
property of the minor thus excluding the 
mother. Why should we allow such a thing to 
exist in law? If the mother is alive, she has 
been recognised as the natural guardian. You 
should not allow a person to direct his 
property after his lifetime. 

After all the person is dead. Why should 
you permit him to use his discretion during his 
lifetime capriciously, because, for reasons best 
known to himself, he might, in order to 
exclude the mother from the management of 
the property, appoint somebody else as the 
guardian for both purposes. But as the law 
stands in this present Bill, the person who is 
appointed guardian by testament would be 
debarred from acting as the guardian of the 
person of the minor, _but he has got a still 
wider right, and that right is that he will act as 
a guardian of the property of the minor. 

Now nobody knows what the guardian 
would do with respect to the property of the 
minor. Now the property of the minor might 
be movable as well as immovable. So far as 
the disposal of immovable property is 
concerned, there is the provision in clause 7 
that for the disposal of that property, the 
permission of the court is required, but with 
respect to movable property, the question of 
taking any permission or sanction or leave of 
the court is not necessary at all. Now if such a 
person becomes guardian of the property of 
the minor and if there is movable property, the 
guardian may so dispose of the property to the 
detriment of the interests of the minor. 
According to me, Sir, the mother would be the 
fit person to exercise proper discretion for the 
benefit of her own child. Now why do we 
exclude her from exercising that discretion to 
manage the property of her   minor   child   for   
her 
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[Shri P. T. Leuva.] benefit? I do not see any 
logical reason for excluding the mother from 
acting as a guardian for the property as well as 
the person of the minor even though there is a 
testamentary guardian appointed by the father. 

SHRI V. K. DHAGE: Would you like that 
also when the mother is divorced? 

SHRI P. T. LEUVA: Now the basic principle 
is this. The question is whether a woman who 
is divorced is a fit person to be a guardian of a 
child. Now the woman can only be divorced 
during the lifetime of her own husband. She 
cannot be divorced after the death of the 
husband. Naturally at the time of divorce the 
question of the custody of the children would 
be decided. The question of divorce does not 
arise at all because the question of the 
guardianship of such children would be decid-
ed at the time of divorce. When there is a 
divorce, whether it is by mutual consent as 
you have been successful in getting the 
provision, or through the intervention of court, 
at the time of the decision of divorce 
proceedings that will be one of the main 
factors to be decided as to who is the person 
who should be appointed as the guardian of 
the children of that particular marriage. Now 
if the court at that time decides that instead of 
the father getting the custody of the children, 
the mother should get the custody of the 
children, she continues to be the guardian, 
whether she marries or not. Of course the 
court may, while passing that order, impose a 
condition that in case the party who has been 
given the custody of the children marries 
subsequently then the custody of the children 
might be handed over to the other party. But 
that would be decided at the time when the 
question of divorce is to be decided. So this 
fear regarding the woman marrying again 
should not have any consideration at all. Now 
they say: Suppose a woman ■who has got the 
custody of the children,   marries     
afterwards.     who 

should  be   the  guardian?   Now     the widow  
is  the  guardian till  she  marries.   Now  why  
do  you  suggest  that the moment  she  re-
marries     she  becomes unfit to take  care of 
her own children?    What is    the    
justification for  believing  so.  that  a woman 
wno was very affectionate,    very    careful 
regarding the  interest of     her     own-children  
would  act quite to the contrary after a second 
marriage? There-is  no justification  for     that     
ground because the same argument would be 
made applicable to a man who marries  a 
second time  and who has  got the  custody  of  
the  children  by     hi* prior wife.    The   same  
argument  can apply in that case also.   If you 
want to make  a   provision, then  you  'have to 
make the provision in    both?   the cases  
because,   as  the  Law   Minister has said, the 
law of Guardians    and Wards  Act  of   1890  
still  will  be  applicable.    Of course I have   
said    in the     beginning      that   as     sub-
clause 4(b)   stands, it may not be    applicable 
and a specific provision will have to be made, 
but in that event also the court will consider 
the interest of the minor person.   I may invite 
your attention to clause 13 which reads:  "In 
the appointment or declaration of amy person 
as guardian of a Hindu minor by a court, the 
welfare of the minor shall be the paramount 
consideration and no person shall be entitled to 
the guardianship  by  virtue  of  the  provisions 
of this Act or of any    law relating to 
guardianship    in    marriage among   Hindus,   
if   the   court   is   of opinion that his or her 
guardianship will  not  be  for  the  welfare  of     
the minor."   So at every stage the    most 
essential  consideration is  the welfare of  the 
minor.    The     relationship     of the minor so 
far as the mother  and father are concerned, is a    
secondary consideration because  every now 
and then whenever   this   relationship   of the 
guardian  shall arise,    the    court will see 
what is for the welfare of the child   and  what  
is   in   the  best     interests of the child.    Now 
if the court comes to the conclusion that both 
the parents are not proper guardians of the 
children, then the courts have got the right to 
appoint any third person  ta 
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be the guardian of the minors. According to 
this clause 13 the court is entitled to appoint 
any person as a guardian of the minor for the 
purpose of protecting the interests ol the 
minor. 

Now, Sir. there was some argument on 
clause 7 which says that "the natural guardian 
shall not, without the previous permission of 
the court mortgage or charge, or transfer by 
sale, gift, exchange or otherwise, any part of 
the immovable property of the minor" and so 
many other things have been mentioned there. 
Now this clause has been bodily taken from 
the Guardians and Wards Act of 1890. This is 
not a new provision or innovation in this 
present Bill. Therefore under the Guardians 
and Wards Act the guardian is always 
appointed by the court. Here by the operation 
of law. the mother and father become the 
natural guardian of the minor children. So in 
order to protect the interests of the minor the 
provision has been made that the natural 
guardian cannot mortgage or charge, or trans-
fer by sale, gift, exchange or otherwise, any 
part of the immovable property of the minor. 
My friend, Mr. Bisht, raised the question 
regarding the movable property. Now there is 
a very good reason for only limiting this to 
immovable property. Now, as you know, Sir. 
immovable property cannot be transferred or 
any mortgage, charge or sale or gift cannot be 
created unless there is a deed in writing and it 
is compulsorily registrable if the value of the 
mortgaged property is more than a hundred 
rupees. Now that has been done for the 
purpose of protecting the persons who are 
going to purchase the property, because every 
person who purchases the property must have 
knowledge that the property which he is 
purchasing is a property which is not 
encumbered, which is not in any way limited 
by any other interest. In order to give notice to 
those persons the court's    permission is    
necessary. 

Now, so far as the movable property is 
concerned, the right in movable property 
passes by mere transfer of possession. No 
deed in writing, is necessary. Now it is for the 
very purpose of protecting those innocent 
purchasers that the permission of the court is 
necessary before granting the leave to sell, 
mortgage, etc. because if you will see in sub-
clause (3) there is the provision made that 
"any disposal of immovable property by a 
natural guardian, in contravention of sub-
section (1) or sub-section (2), is voidable at 
the instance of the minor or any other person 
affected thereby." In order to give notice to 
those persons who are purchasing the property 
the leave of the court is necessary because 
when an application for leave is filed, the 
person who is purchasing is also affected by 
the transfer. So he will also himself appear in 
the court. He will also satisfy himself that the 
property which is. being sold is being sold 
legally, because the court while granting per-
mission has been entrusted with the duty to 
see that this permission cannot be granted 
unless and until there are two things which 
have been satisfied. Now one is that no court 
shall grant permission to the natural guardian 
to do any of the acts mentioned in sub-clause 
(2) except in case of necessity or for an 
evident advantage to the minor. Now every-
where you will find, Sir, that this is the 
paramount consideration that every now and 
then rights of the minor should be protected. 
In this also, even though the property be-
longed to the minor, the natural guardian 
might have taken into consideration several 
things. But it has been thought fit that an 
impartial person should consider whether this 
transfer or mortgage, whatever it might be, is 
for the benefit of the minor. Unless and until 
the court is satisfied that this transaction is for 
the benefit of the minor, the court cannot give 
permission. If the court gives permission by 
mistake or by caprice, then the person who is 
affected by the transfer will be entitled to file 
a  suit or declaration    that    the 
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IShri P. T. Leuva.] transaction is not binding 
upon him. Now, in the Guardians and Wards 
Act, Sir, this right has been limited only to 
those persons who are affect-<ed thereby. The 
words "at the instance of the minor" are not to 
be found in the Guardian^ and Wards Act. 1 
do not know why this particular phrase has 
been added, because as far as I can see. the 
words "any person affected thereby" would 
cover the minor himself. 

Now, Sir, regarding revocation oi authority 
by natural guardian, I have not been able to 
follow the exact implication of this particular 
clause. Now the clause says: 

"Where the natural guardian ol a Hindu 
minor authorises another person to take 
charge of the minor, the authority is 
revocable except— 

(a) where it is not in the interests of 
the minor to permit revocation; or 

(b) where the natural guardian has 
ceased to be a Hindu; or 

(c) where for any other sufficient 
cause, it is not desirable to permit 
revocation." 

Now, Sir, the natural guardian of a Hindu 
minor authorises any person to take charge. 
Now what is the exact implication of the 
words "take charge"? The boy might be kept 
in a school. There also the Superintendent of 
the school takes charge of the minor. Now 
what are the exigencies that 'have been 
contemplated by the framers of this Bill? I 
cannot see them. A natural guardian cannot 
appoint another guardian. 1 have not been 
able to understand the exact implication of 
this particular clause. I would therefore 
request the hon. Minister to kindly throw 
some light on this particular provision as to 
the reason why he has inserted this provision 
in this Bill. 

Now  there is  another thing.     Sir. In 
clause 9(3) it is stated as follows:— 

"Subject to the provision of this Act, a 
Hindu widow may, bet. will, appoint a 
guardian for any of her minor children in 
respect of the person of the minor." 

Now, Sir, the widow can exercise 
the right of appointing a guardian by 
Will, but that right has been curtail 
ed so far as the property is 
cerned. The father has been given a 
right to appoint by will a guardian 
for the property as well as the per 
son of the minor child. Now I do 
not  understand what  is  the  logic 
behind this exclusion of the mother from 
appointing a guardian of her minor child for 
the purpose of protecting the property of the 
minor child as well as the person of the minor. 
The father has been given that right, so far as 
the property as well as the person is 
concerned. The mother 'has been given only 
the right to appoint a guardian so far as the 
person of the minor is concerned. Now what 
would happen to the properties? Suppose the 
father has not made any will. The father dies 
without making any will. He does not appoint 
any person as the guardian. Mother is the 
natural guardian. During her lifetime she exer-
cises all the rights of guardianship. But 
suppose the children are still minor and the 
mother unfortunately dies. Who will take care 
of the property of the minor? There is no 
provision anywhere to that effect. If the father 
and the mother die during the minorship of 
their children, the children would be without 
the protection of any person whatsoever, 
because there would be no guardian to look 
after the property or the person. If the father 
has not exercised his discretion of appointing 
a guardian by will, then, why should you 
exclude the mother from exercising the right 
of appointing a guardian by will for both the 
purposes, for the person as well as for the 
property of the minor? There is no logical 
reason for excluding the widow until and 
unless    you 
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come  to   the   conclusion      that      the   j 
woman is  unfit to exercise the right of 
appointing any person  as a  guar-  j dian  to  
her  minor     child.   If     you  \ come to that 
conclusion that a woman ls  not in   a position    
to  protect    the rights  of  her minor children,  
I  have nothing to say.   But Sir, it would be a  
dangerous  principle  to  follow that only male 
persons are in a position or  j they  are  the best 
judges to protect the interest    of the      minor      
child- I ren.   I     would,     therefore,     
request, j Sir,   that   this     right      of     
appointing a guardian of the property and 
person of the minor children may also be 
extended to a widow. 

Now, I have referred to the question of the 
illegitimate children of a mother. I would 
again repeat. Sir, that in the case of 
illegitimate children the mother being the 
preferable guardian, she must have a right to 
appoint a guardian for her minor children by 
will. There is no justification whatsoever 
denying this right to her, because the father 
mav not take the responsibility of looking after 
the minor children, or he may very likely 
waste the property belonging to the minor 
children. The illegitimate children  generally 
live with the mother, and the mother must 
therefore have t'hat Tight of appointing a 
guardian for the purpose of managing the 
property of minor children after her death. 

Now, Sir, there is another thing to -which I 
would like to make a refer-•ence and that is 
clause 5, sub-clause <a) which states as 
follows:— 

"(a) in the case of a boy or unmarried 
girl—the father, and after him, the mother: 
provided that the custody of a minor who 
has not completed the age of three years 
shall ordinarily be with the mother;". 

T would submit, Sir, that this age of three 
years should be raised to some reasonable 
extent. At least it must be raised to seven 
years. As you know, Sir, in Mohammendan 
Law the mother is the guardian of a male 
child up to seven years, and so far as    the    
girl is    concerned,    till   she 

attains the age of puberty, the mother 
is the guardian, because the care 
that a mother can take for an infant 
child cannot be replaced by the 
father. Therefore, Sir, this age of 
three years is too short a period. 
And I would therefore submit that 
this age of three years must at least 
be raised to a period of seven years. 
And then, Sir, it is said in this sub 
clause " ............. shall ordinarily be with 
the mother:" Why should we have the word 
'ordinarily'? Let the mother have an absolute 
right of having the custody of a minor child 
till that minor child attains the age of seven 
years, because nothing is going to be lost. A 
minor child requires the protection and care of 
the mother. Why do you further limit it by 
saying that it shall ordinarily be with the 
mother, because the courts might interpret it 
this way that even though ordinarily the 
mother might have the right of having the 
custody of her minor child, under certain 
circumstances the courts may say that they 
will hand over the custody of the child to the 
father? Why do you give any discretion to the 
court at all? It is for the legislators to find out 
wlhat is the proper thing for society. Why 
should we allow the courts to decide what is 
for the benefit of society? Let tbe courts 
interpret law which has been framed here. I 
would therefore submit that the word 
'ordinarily' here might lead to litigation. 
Quarrels do arise every now and then and if 
you make a provision which might lead to 
litigation, there would be no happiness in the 
family. 

SHRI J. S. BISHT: Supposing the mother is 
suffering from active tuberculosis. Would it 
not be advisable then to hand the custody of 
the child to the father? 

SHRI P. T. LEUVA: When the mother is 
suffering from active tuberculosis, it is not the 
child alone who would be affected. The 
husband also would be affected and the other 
members of tine family might be affected. The 
question is not as if the child alone would be 
affected by tuberculosis.   When you agree to 
give    the 
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the mother up to the age of three, what is 
wrong if you extend the period to seven? 
Would not tine question of tuberculosis arise 
with a child of three? Or do you mean to 
suggest that the mother would act in such a 
way as to affect the interests of her child? I 
would therefore submit that there is no 
justification for curtailing the rights of women 
every now and then. Our legislations every 
now and then have tried to make a subtle 
distinction between men and women. For 
what purpose? In order to give less rights to 
women. (Interruption.) I do not mind any 
interruption. In fact, I welcome it. So far as 
the question of men and women is concerned, 
there are certain aspects where women are 
better persons than men, and it is very true so 
far as the maintenance and protection of minor 
children are concerned. Why do you want to 
limit the right of the mother to get custody of 
her minor child up to the age of seven? The 
Muslim Law has provided for it. The Muslim 
Law is after all based on certain experiences 
in life under certain social conditions. Those 
conditions may also be applicable so far as the 
Hindus are concerned. Merely because a 
particular provision is found in the Muslim 
Law, we should not fight shy of importing 
that particular provision into the Hindu Law if 
it is necessary otherwise to do so. I have got 
the impression that nowadays Whenever 
social legislation is brought forward, our stock 
argument is that it goes against our Hindu re-
ligion. I do not understand this mentality. 
Why should religion come into .social 
institutions? Guardianship is a social 
institution. Why should religion come into it? 
There is a reason why our ancient law texts 
were coloured with religion. It is because we 
who form the society are not amenable to 
rules unless and until there is some religious 
sanction behind them. If religious sanction is 
not there, people will not obey the rules. That 
was the only reason why a religious  colour  
was   given  to   our 

social institutions. We must always make a 
distinction between what is secular in law and 
what is religious-in law. So far as law is 
concerned, there cannot be anything religious, 
about it. So far as marriage is concerned, so 
far as succession is concerned, religion does 
not come into the picture. What has religion to 
do witb the marriage of a person? There might 
have been social conditions in those days 
when it might have been necessary that a 
person should marry, though it may not be 
necessary now. Because of the social con-
ditions in those days, people felt that unless 
and until the population was increased, their 
particular race might be extinguished. That 
was the reason why religion was incorporated 
in our law texts. Otherwise, there was no 
justification for it. What has religion to do 
with law? Religion is a matter between god 
and a man and has nothing to do with his 
marriage. Why do you every now and then, 
whenever there is social legislation, object on 
the ground that it interferes with our religious 
practices? If any person has got the time to de-
vote to a study of our Hindu Smritis and text 
books on Hindu Law, he will find that Hindu 
Law has never been static. Our law-givers 
were much more progressive than we are 
today. Every time when our lawgivers found 
that a certain law required a change for the 
protection or the development of society, they 
put a new interpretation on the existing 
Smritis. There are many Smritis— Manu 
Smriti, Parasara Smriti. Narada Smriti. These 
Smritis have been interpreted by later text 
writers to suit the conditions of their own 
times. They interpreted a particular text in 
such a manner that it was in consonance with 
the conditions existing in society at that 
particular time. Now take the question of 
divorce. It is not the text in a single Smriti that 
has given, so to say, the sanction to divorce. It 
is not only in Parasara Smriti. It, is also 
repeated in Narada Smriti. While in Bombay I 
was reading a book on Hindu Marriage writ-
ten  by a  very    well-known    Bengali 
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Judge. He was delivering the Tagore Law 
Lectures and it was in those days when 
orthodoxy was very rampant, and he has tried 
to explain away the text of Parasara Smriti by 
saying that though the text permitted divorce, 
divorce was not in vo<me in •actual practice. 
Now this was trying to explain away a 
position which was against the Smriti text 
itself. 

[THE VICE-CHAIRMAN (SHRI V. K. DHAGEJ 
in the Chair.] 

Now, when we get social legislation, we 
should not obstruct the way of social 
legislation in the name oi' religion. Even those 
persons who claim to be very strong 
exponents of Hindu culture want to stick to 
one part of the Smriti text, to one part •of the 
Hindu Law. which suits their purpose at the 
present moment. It is a well-known fact that 
practically  every Smriti says that a girl should 
be given in marriage before she attains 
puberty, but is there any exponent of Hindu 
culture in this House •or outside this House 
who would advocate the marriage of an eight 
year  old girl? Conditions have changed; times 
have changed. Therefore we liave agreed that 
the age of marriage should not be eight but 
should be 18. In the light of the fact that the 
ancient law-givers themselves from time to 
time tried to improve the Hindu Law in order 
to suit the conditions prevalent in those days, 
why should we fight s'hy of doing the same 
thing in these days when the necessity for it is 
much more compelling? 

I would, therefore, submit. Sir, that, so far 
as the reformation of the Hindu Law is 
concerned, we should not hesitate in putting 
through this legislation as soon as possible. 
Now. Sir, regarding the Guardians and Wards 
Act, I was submitting that the hon. Law 
Minister might consider those points which I 
have mentioned in my opening remarks. In 
the case of a married girl, the question of the 
husband being the natural guardian of the wife 
does not arise and it should be deleted'. 

Now, Sir, secondly, I again repeat 
that the wife must be given the right to 
appoint a guardian, the widow must be given 
her right to appoint her guardian by will both 
in respect of the person as well as property. 
Secondly, the mother of an illegitimate child 
should be given the right to appoint any 
person as a guardian by testament with 
respect to property as  well as  person. 

Another thing to which. Sir, I would like 
again to make a reference is that the hon. Law 
Minister should examine the implications of 
clause 4(b). This clause, it appears to me. has 
been inserted in this Act because this very 
clause forms part of the Hindu Marriage and 
Divorce Bill. So far as the Hindu Marriage 
and Divorce Bill is concerned, this sub-clause 
(b) might have some relevance. So far as 
Hindu marriage is concerned, we have not 
any other law except Hindu texts. So far as 
that is concerned, that law is to be found 
generally. But so far as the statutory law is 
concerned, there is no provision anywhere in 
our laws. So far as statute law is concerned, 
any law regarding marriage can be 
inconsistent with the provisions contained ir. 
that particular Bill. So far as this Bill ncerned, 
there is a statute in existence which was 
legislated on the question of guardianship and 
wards. So there is justification here to keep 
the provisions of the Guardians and Wards 
Act alive because the law relating to 
guardians and wards is statutorily in 
existence. So far as the Hindu Law is 
concerned, there is no statutory law in 
existence at all. So if you make a provision in 
the Hindu Marriage anil Divorce Bill re-
garding the inconsistency. I can understand. 
But here there is a statutory law in existence 
which has made specific provisions regarding 
so many things, regarding the appointment of 
guardians, the duties of the guardians and as 
to who can appoint etc. Therefore, if these 
provisions are in existence, if there is and 
inconsistency about that Act    and 
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your intention that this should be supreme, 
then you have to repeal the provisions 
contained in that particular Act by specific 
mention and not by a mere vague provision in 
this Bill. I would, therefore, submit. Sir, that 
the Law Minister may kindly examine this 
question again because Otherwise the 
Guardians and Wards Act, which he wants to 
keep alive, might be deemed to be repealed by 
the provision made  in clause 4. 

Now. Sir. the question is regarding "if he 
ceases to be a Hindu". Now. what is the test 
for a Hindu? It must be given in the statute 
itself. What is the test? A person ceases to be a 
Hindu, if Ihe becomes a Christian, Parsi. 
Muslim or someone else. A person might, in 
effect, have ceased to be a Hindu, he may not 
follow the precepts of Hinduism. What is the 
exact meaning of this clause? You must decide 
what is the meaning of a "Hindu". You must 
not leave it to the courts to interpret it, because 
there may be different interpretations. You 
must decide once and for all that a person shall 
be deemed to have ceased to be a Hindu if the 
following things happen. Suppose a per-«on 
ceases to follow any faith, the court may 
interpret that he has ceased to be a Hindu. 
Then evidence will have to be taken as to what 
is Hindu religion, whether this man should be 
called a Hindu or not. Therefore, I submit. Sir, 
that here in the legislation itself we must 
decide the meaning or the exact implication of 
this particular sub-clause "if he has ceased to 
be a Hindu". Of course, I would not suggest 
that merely because a father has ceased to 
follow a particular faith Ihe becomes unfit to 
protect the interests of a minor. This I say 
because in your Bill itself you have made the 
provision: "It shall be the duty of the guardian 
of a Hindu minor to bring up the minor as a 
Hindu". (Clause 10 of the Bill). Whether a 
person has ceased to b» a Hindu or not is im-
material, because a duty has been cast on    
him by   legislation that    he 

has to bring up the child in Hindu religion. 
Whether he is a Muslim or a Christian is 
immaterial. Therefore, there is no justification 
for inserting this provision that a person who 
has ceased to be a Hindu should not be a fit 
person to act as a guardian. The second sub-
clause, viz., "if he has completely and finally 
renounced the world by becoming a hermit or 
an ascetic or a perpetual religious student" is 
also not necessary at all, because a man who 
has renounced the world will not be there to 
act as a natural guardian. If he acts, he is 
bound to bring up that child in the Hindu faith, 
because the statutory duty has been cast upon 
him under clause 10. Now, Sir, I say that this 
clause can be called to be a bold step, because 
as far as I remember, in the Special Marriage 
Bill, that very question was raised, "what 
should be the religion of the children by the 
particular marriage?" Here it has been decided 
once for all that this is applicable even though 
only one parent is a Hindu. If you see the 
definition of "Hindu", you will find that the 
following persons are Hindus by religion 
within the meaning of this Act. Any 
illegitimate child, whose parents are Hindus; 
any legitimate or illegitimate child one of 
whose parents is a Hindu and who is brought 
up as a member of the tribe, community, 
group or family to which he belongs. 
Therefore, Sir, even if one of the parents is a 
Hindu, the child has to be brought up as a 
Hindu and that is an absolute duty cast upon 
the natural guardian. Therefore, there is no 
necessity of excluding a father who has 
renounced the world, or if he has ceased to be 
a Hindu and you should not make him unfit 
for the purpose of acting as a guardian. What, 
are the duties of a guardian? The guardian's 
duty is that he has to bring up the child in such 
a manner that the child becomes a useful 
citizen of the country, that the child's welfare 
must be protected. Merely because a person 
ceases to believe in God, or ceases to be a 
Hindu, do you mean to suggest that the person 
who has ceased to believe in. God or ceas- 
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ed to believe in a particular faith 
will become a bad guardian? Will 
he not be in a position to act for the 
protection and in the interests of tihe 
minor? Why should you draw such 
inferences and why do you make such 
inferences as a part of the law? At 
least let us have some respect for 
humanity. A person who has got a 
child, he lhas got love and affection 
for his own child—why do you feel 
that if he ceases to belong to a par 
ticular religion he will say goodbye 
to all love and affection. Why do you 
say that? Why should it be 
put in a legislation that a 
person who belongs to a parti 
cular faith will not have any love or 
affection for his child? Why do you 
put all these things in a piece of 
legislation ? I would, therefore sub 
mit that merely because a person 
ceases to be a Hindu, or because he 
has renounced the world, that should 
not be a ground for declaring him 
unfit for the purpose of becoming the 
guardian of any minor child. In case 
you decide to retain such a provi 
sion, you should at least omit it so 
far as the mother is concerned. Sup 
pose the mother has renounced the 
religion, do you suggest that she will 
have no affection for her child? Why 
do you put such a legislative sanc 
tion, that a person who has ceased 
to belong to a religion, who has be 
come a Sanyasi will not have any 
consideration for ...........  

SHRI P. SUNDARAYYA: Perhaps 
according to them, it is more important to 
bring up the child as a Hindu than to have 
regard to the human affections of a parent; 
that probably is the logic behind it. 

SHRI P. T. LEUVA: I do not see any logic 
in it, because a Sanyasi still remains a Hindu. 
He may become a Sanyasi, but he does not 
cease to be a Hindu. 

SHRI H. P. SAKSENA: No, Sanyasis have 
no religion. 

SHRI P. T. LEUVA: This is a revelation to 
me. 

SHRI H. P. SAKSENA: Many more things 
will be revealed in due course as my hon. 
friend advances in age. 

SHRI P. T. LEUVA: But he does not cease 
to be a Hindu. He remains a Hindu Sanyasi. 
The words appearing  in the  Bill  are: 

"if he has completely and finally 
renounced the world by becoming a hermit 
or an ascetic or a perpetual religious  
student." 

My hon. friend Shri Saksena may be 
benefited if he will listen to these words 
which I just now read out. 

SHRI H. P. SAKSENA: I am all ears to 
you, my friend. 

SHRI P. T. LEUVA: What is a Sanyasi? 
The meaning of this term has been given in 
this Bill itself. It denotes a person who has 
completely and finally renounced the world 
and has become a hermit or an ascetic or a 
perpetual religious student. So he does not 
give up Hinduism. A Sanyasi does not give 
up the Hindu religion. 

SHRI H. P. SAKSENA: That is a defective 
clause that the hon. Member is reading for 
which I am not responsible. It is the 
draftsman of the Bill who is responsible for it. 

SHRI P. T. LEUVA: So far as we know, a 
Hindu who becomes a Sanyasi does not cease 
to be a Hindu. On the contrary, when he 
becomes a Sanyasi, he becomes a better 
Hindu. 

SHRI H. P. SAKSENA: A Sanyasi renounces 
the world and along with it he renounces his 
religion also. He is  a mere  seeker after 
Truth. 

SHRI AKBAR ALI KHAN (Hyderabad) : 
There are Sanyasis in our Lok Sabha, so far 
as I can see. So this question may be referred 
to any one of them. 

SHRI P. T. LEUVA: So far as I. know, any 
person whe    becomes    a 
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Sanyasi, ceases to follow the fourfold order—
the Chatur Varna—he    is 
?not a Brahman or a Kshatriya or a Vaishya 
or a Shudra. He ceases to belong  to  any  
particular  type  or 
•caste. But he does not cease to be a Hindu. 
Every now and then you will find a person 
who calls himself, say—Swami Ramanand.    
But he does 
vnot cease to be a Hindu. Take for instance 
Jagat Guru Shri Sankara-charya. He was a 
Sanyasi, but was he not a Hindu? If you say 
otherwise, that would be strange indeed, 
something which nobody can understand. 
There are so many persons who have 
renounced the world and have become 
Sanyasis. Swami Vivekananda for instance. 
Do you mean to say that Swami Vivekananda 
ceased to be a Hindu because he became a 
Sanyasi? That is a proposition which nobody 
in his senses would believe. Actually a person 
who becomes a Sanyasi wants to be even a 
better Hindu, to devote himself better to the 
observance and study of the religious texts. 
Here it has been mentioned "or a perpetual 
religious student." When he is such a student, 
surely he does not cease to be a Hindu, to 
belong to the Hindu religion. I will give 
another instance. Suppose there is a Jain and if 
you tell him that by becoming a Muni, he 
would cease to be a Jain, then that man would 
come upon you and ask you. "What are you 
talking?" A person becomes a better Hindu, a 
better Jain or a better Buddhist, -when he 
becomes a Sanyasi. He may not be observing 
some particular tenets. We also do not observe 
many of the tenets and in that case, we too 
should cease to be Hindus. After all the man 
becomes a Sanyasi in the sense that he has no 
worldly attachments. He has given up his 
worldly attachments so that he might devote 
himself better to religious practices. 
Therefore, you cannot say that he ceases to be 
a Hindu. That would be something strange. 

Therefore, I would submit that just because 
a person has renounced the world and has 
become a Sanyasi, 

he should not be disqualified from becoming a 
guardian. Your very idea is that the minor 
should be brought up as a good Hindu and 
surely you cannot find a better person for that 
work of coaching up on the right lines, than a 
Sanyasi, because he is the very person who 
knows all about Hindu religion. We should 
not say in this legislative measure that because 
the man is a better Hindu, that man should not 
become the guardian of the minor. I can 
understand it so far as the management of 
property is concerned. But even here, you 
know very well, Sir, that there are decisions 
under the Criminal Procedure Code under 
section 488 to say that merely because a per-
son becomes a Sanyasi, he is not absolved 
from his duty of maintaining his wife and 
children. That liability is there even if he 
renounces the world. No man should turn 
Sanyasi in order to escape his duty or liability. 
He should not say, "I have become a Sanyasi. 
Why should I maintain my wife and children? 
Let them go to dogs." The law has recognised 
this fact and so any person by his own action 
cannot change another person's religion. 
Otherwise society cannot go on. It will lead to 
chaos. 

Sir, finally, I submit that this Bill with 
suggestions that I have made may be 
considered by the Select Committee and I 
hope and pray that this part of the Hindu Code 
Bill may become a part of our law as soon as 
possible. 

SHRI J. N. KAUSHAL (PEPSU): Mr. Vice-
Chairman, I rise to support the motion before 
the House to refer the Hindu Minority and 
Guardianship Bill, 1953, to a Joint Select 
Committee of both Houses. While we are 
undertaking a codification of Hindu Law, it is 
very essential that this part of the Hindu Law, 
namely that which deals with minority and 
guardianship should also be codified. 
Otherwise, we have to look into various laws 
like the Guardians and Wards Act. the Indian   
Succession     Act,    the     Indian 
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Majority Act and certain other texts 
of Hindu Law in order to find out 
the relevant law on the subject.
 
j 

Therefore, the necessity of framing this 
legislation is obvious. The only question that 
would arise further is whether the provisions 
which are contained in this Bill meet the 
requirements and whether they could all be 
commended for adoption by the House. 

There are two provisions which I think are 
absolutely unquestionable. The clauses to 
which I wish to draw the attention of the 
House are 11 and 13. In clause 11, a provision 
has been made that de facto guardians will not 
be allowed to deal with the property of the 
minors. I think this is a very wholesome 
provision bescause in law intermeddlers who 
have absolutely no blood ties or ties of 
affection with the minor when they assume 
charge of the property they are recognised as 
de facto guardians. The underlying idea of 
excluding them is that normally we do not ex-
pect any person to deal with the property like 
a prudent man to the benefit of the minor 
unless he has some ties of affection with the 
minor. It is only in the case of a person who is 
concerned with the welfare of a minor that he 
will deal with the property like a prudent man; 
otherwise, normally he would deal with the 
property for his own benefit. Therefore, this 
clause, I think, can find no opposition and, as 
a matter of fact, this is a very acceptable 
proposition that the de facto guardians should 
be wholly excluded from dealing with the 
property of the minor. 

Then the other clause which is more or less 
a reproduction of the existing section in the 
Guardians and Wards Act is as to what will be 
the consideration for the court in the 
appointment of a guardian. The phraseology 
employed is a bit different from the 
phraseology employed in section 17 of the 
Guardians and Wards Act but the underlying 
idea is the same. This  principle has  been     
recognised 
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by the courts whenever there is a qusstion for 
the appointment of a guardian that the one 
main and paramount consideration for the 
appointment of a guardian is the welfare of 
the minor. There is no doubt that there cannot 
be any other consideration which might be 
allowed to weigh at the time of the appoint-
ment of a guardian except that of the welfare 
of the minor. I would, therefore, submit that 
these two provisions are absolutely necessary 
and no opposition could be voiced to any of 
these two clauses, but then there are other 
provisions which might need the 
consideration of the Select Committee and of 
this House as to whether those should be 
adopted as they have been incorporated in this 
Bill. 

The first clause to which I would draw the 
attention of the hon. Members of the Select 
Committee is clause 5. 

Clause 5 reads: 
"The natural guardians of a Hindu 

minor, in respect of the minor's person as 
well as in respect of the minor's property 
(excluding his or her undivided interest in 
joint family property), are— 

(a) in the case of a boy or un 
married girl—the father, and 
after him, the mother: Provided 
that the custody of a minor who 
has not completed the age of 
three years shall ordinarily ba 
with the mother; 

(b) in the case of an illegiti 
mate boy or an illegitimate un 
married girl—the mother and 
after her, the father." 

The law limits the natural guardianship to two 
persons only, the father and the mother. It is a 
point which has to be examined as to whether 
the natural guardianship should be extended 
to other, I would say equally dear relations of 
a minor as under the ordinary law. In most 
cases, the father or the mother may not be 
available    but we may have    some 
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relations, for example, the maternal 
grandfather, maternal uncle and similarly on 
the paternal side, we may have the 
grandfather, sometimes the uncles, elder 
brothersj etc., and the question would, 
therefore, arise as to whether we should limit 
the powers of the natural guardians only to 
these two relations. I would humbly submit 
that since we are very much circumscribing 
the powers of a natural guardian also—
inasmuch as in clause 7 the natural guardian 
will not be allowed to alienate any property of 
the minor except with the permission of the 
court—I do not see any justification for 
limiting the natural guardianship only to these 
two relations, the father as well as the mother. 
Although there is no harm in circumscribing 
the powers, I feel that the other dear relations 
should not be excluded. To exclude all the 
other relations would work to hardship be-
cause they must approach the court in every 
case for the appointment of a guardian. We all 
know that whenever proceedings are taken to 
a court of law, there are bound to be expenses, 
bound to be delays and complications and so 
on and so forth. I would, therefore, suggest 
that the Select Committee should devote its 
serious attention to this clause as to whether it 
is advisable to change the existing law to this 
length and to limit the natural guardians only 
to these two relations. 

The other provision to which the previous 
speaker hars taken great objection is proviso 
(b) of clause 5, that is to say, no person shall 
be entitled to act as the natural guardian of a 
minor if he has completely and finally 
renounc*., the world by becoming a herim* or 
an ascetic or a perpetual religiou* student. The 
hon. speaker before u,« was taking great 
objection to this proviso and his argument was 
that even if a man becomes ascetic or even if 
he severs his connection with the world ho 
still remains a Hindu and there 19 00 reason 
why be should not be allowed    to act    aa a 
ffuardian of   his 

1 minor children. I really fail to see his point. If 
a person severs his connection with the world, 
you do not expect him to look after the 
children. That is very obvious. A person has 
severed his ties with the world and then my 
friend says that "he will be a better Hindu. The 
question of his-being a better Hindu or a 
worse Hindu is absolutely irrelevant for our 
purposes. The only question is, shall we allow 
him to still act as the natural guardian when he 
ceases to have any connection with the world. 
I think he is the last person who can take any 
interest in his children. Therefore, naturally 
there should be a bar on his acting as the 
natural guardian, otherwise the minor will be 
neglected. There will be a natural guardian, 
who will not take any interest in the minor and 
there will be nobody who would come 
forward to look to the welfare of the minor. 
Therefore, the idea underlying this clause is 
much too patent and I do not know why my 
friend is not seeing the underlying object 
behind this clause. 

The other clause to which 1 want to draw 
the attention of the House is clause 9. Clause 9 
says, "A Hindu father may, by will, appoint a 
guardian for any of his minor legitimate 
children in respect of the minor's person, or in 
respect of the minor's property (other than the 
undivided interest referred to in section 12) or 
in respect of both: Provided that nothing in 
this section shall be deemed to authorise any 
person to act as the guardian of the person of 
the minor for so long the mother is alive and is 
capable of acting as the natural guardian of her 
minor child." I am drawing the attention of the 
House to this proviso. The proviso comes to 
this that a father makes a will—that right has 
been recognised by the clause—and aDOoints 
a guardian also but then it says that te spite of 
the fact that in the opinion of the father, there 
may be a better person than the mother to look 
to the interest of the child. Tt the mother Ia 
alive then to that    extent the will 
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which the father has left behind will not 
be allowed to prevail. I do not know 
whether there is much wisdom behind 
this clause. The question naturally arises 
that if the father who, in all cases, is 
taken to be the natural guardian—it is the 
father alone who is taken to be the 
natural guardian and then only comes the 
mother—and then the law recognises that 
he has got a right to make a testament 
also regarding the future guardianship of 
his children; well, he thinks and we 
should normally presume that every 
father acts as a prudent man—if he feels 
that the mother is not the proper person 
to look after the welfare of the children 
and he appoints somebody else, then we 
are enacting by this law that that will will 
not be effective to that extent, but I 
would say this matter again needs a 
serious consideration. Otherwise in the 
present law it is given to the father to 
exclude the mother also from the natural 
guardianship if he feels that she is not the 
proper person to look after the welfare of 
the children. This matter, since it is going 
to be a departure from the existing law, I 
think, needs great consideration at the 
hands of the Select Committee because 
the question would naturally arise: 
Whose wishes should be the paramount? 
Well, if once we concede that it is the 
father whose wishes should be 
paramount, then I think he should have 
the right to exclude the mother also from 
being the guardian of the children. 

The other clause to which I want to 
draw the attention of the House is clause 
7 which reads: "Powers of Natural  

 natural 
guardian of a Hindu minor has power, 
subject to the provisions of this section, 
to do all acts which are necessary or 
reasonable and proper for the benefit of 
the minor or for the realization, 
protection or benefit of the minor's 
estate; but the guardian can in no case 
bind the minor by a personal covenant." 
Well, I know that under the existing law 
also it is not given to a guardian to 

bind the minor, but I only want to know 
whether the phraseology employed in 
this clause is the correct phraseology. 
This clause only says that the guardian 
cannot bind the minor by a personal 
covenant. I don't really see what this "by 
a personal covenant" means—"personal 
covenant" on behalf of the guardian or he 
cannot bind the minor personally to do a 
thing. This needs the attention of the hon. 
Minister for Law as to what is the 
underlying idea under this clause. 
Probably the idea is that it is not open to 
any guardian to bind a minor for doing 
something. But then does the 
phraseology employed convey the same 
meaning? Otherwise under the existing 
law that protection is there. It is not open 
to the guardian to bind the minor. It is all 
right. But what does it mean, namely, 
"by a personal covenant"? I really feel 
that this is not a very happy phrase, but 
then it is ultimately a matter for the 
official draftsmen and for the consi-
deration of the hon. the Minister. 

Then the other question in the same 
connection to which I would draw 
attention is sub-section (3). Sub-section 
(3) says: "Any disposal of immovable 
property by a natural guardian, in 
contravention of subsection (1) or sub-
section (2), is voidable at the instance of 
the minor or any other person affected 
thereby." Well, there is no doubt that 
when we are circumscribing the powers 
of the natural guardian that he will not be 
allowed to deal with the minor's 
immovable property without the 
permission of the court, there is no doubt 
that any alienation which he makes in 
contravention of this should not be 
allowed to stand, but the only question 
which I am raising is whether such 
alienation should be void or should be 
voidable. Well, I feel that the protection 
should be absolute. When any natural 
guardian is acting beyond the statutory 
prohibition, then the alienation should be 
straightaway declared to be void. Why 
again make it voidable?    That only 
means that we are 



 

[Shri J.    N. Kaushal.] again opening, I    
think, a    way for further litigation.    
Otherwise if it is void,     the     intending   
purchaser will not  come    forward.    He  
will    think that  the minor need not even go 
to a court   of law.   He may straightaway 
avoid the transaction. In that case the 
protection will be more effective. Otherwise 
this will not    deter  those persons who want 
to bargain at the expense of some    minor or 
at the expense of some natural guardian who 
is much too simple for such persons. My 
submission is that in the case of natural 
guardian he has no business to act I should 
say, against the provisions of law, and if he    
acts, that transaction      should      be      
declared to be void for all   purposes.    Other-
wise the    other question    sometimes arises.    
When that  particular    transaction    is     
avoided,     the     question would again arise 
whether the minor would be required to 
refund the benefit which has accrued to him, 
whether the ordinary     liabilities    under the 
Contract Act are still allowed   to prevail,  
because    normally  the  Contract Act says 
that if a    transaction is avoided due to certain 
reasons the benefits  which  flow  from that 
must be    refunded    before    a    person    is 
allowed to    avoid the    contract.    So are we 
really recognising that principle?    Or, I 
think, in order to make this law more  
effective,  the protection    should be      
absolute    and the words    incorporated  in    
the    clause should be    that    such    an 
alienation will be void for all purposes,  and it 
is only then that the intending purchasers will 
not come    forward  and the protection which    
we really want to give to the property of the 
minor, that will be there.    I quite    realise 
that a natural    guardian,    being    the father 
or the mother, we can presume that they  are  
affectionate, they    will normally  not do  
anything with the property, but then our 
experience in the law courts shows that 
sometimes even in the    case of very dear 
relations there is the temptation to benefit at 
the expenses of even one's own children.    
Therefore  the  one    matter which needs the 
serious consideration 

of the Select Committee would De whether 
the alienation should be void or voidable. 

The other    provision to    which    I want 
also  to  draw  the attention    of the House is 
that we have provided in this  Bill  that  in  the 
case    of    a boy  or  unmarried    girl,  the     
father and after him the mother will be the 
natural  guardian  provided  that    the custody 
of a minor who has not completed the   age  of  
three  years  shall ordinarily be with the 
mother. Again this  matter requires  the     
consideration of the House whether the    age 
of three  years  is  the legitimate  age or  this   
age  requires     to  be  raised. Well,   obviously   
on  such     a   matter there cannot be one 
absolute opinion. Some people  may  think the  
age   of three    years      is    the      proper    
age. Others   may     think     the     age     of 
five    years    is    the      proper       age. Still      
others    may    think    the    age of seven or 
nine years is the proper age, but I  think the    
age of    three years is much too small.    When   
we feel that the custody with the mother is the    
proper     custody    for    minor children—and 
there is no doubt about it that the mother is the   
proper   custodian to have the charge    of    her 
minor children but then—I think the age  of  
three  years   is   much   tender for the purpose.   
It should be raised to   what  length,  whether  
to  five  or to seven or to nine, is again a   mat-
ter for the House as well as for the members of 
the Select Committee. 

THE VICE-CHAIRMAN (SHRI V. K. 
DHAGE): Will you take some time more? 

SHRI J. N. KAUSHAL:  I think, Sir. 
THE VICE-CHAIRMAN (SHRI V. K. 

DHAGE): Then you will continue tomorrow. 
The House stands ad-Mimed  till  8-15  
tomorrow    morning. 

The House then adjourned at 
thirteen minutes past one of the 
clock till a quarter past eight of the 
clock on Tuesday, the 24th August 
1954. 
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