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Bihar and Assam. Requests from

other State Governments for
medicines, foodgrains and cloth-
ing, where received. are also
being met.

THE HINDU MINORITY AND GUAR-
DIANSHIP BILL, 1953—continued

Mgr. CHAIRMAN: Mr. Kaushal
will resume his speech.
Surt J. N. KAUSHAL (PEPSU):

Sir, I have only a very few words to
say. While referring to clause 5 of
the Bill, I want to draw the attention
of the House to the provisos which
have been added to that clause.
There are two provisos which say
that under certain circumstances the
natural guardian shall not be entitled
to act as such. I want the House to
consider one other circumstance,
which, I think, should be added as a
proviso to clause 5. In the case of a
natural guardian, when he remarries,
what happens? Does he still conti-
nue to be the natural guardian of his
minor children or does he cease to be
the natural guardian? My sub-
mission is that experience has
shown that when a man or a woman
remarries, certain complications do
arise so far as the children of the
previous wife or the husband are
concerned. It is not beyond our
knowledge that in so many cases their
treatment goes to the verge of cruel-
ty. I feel that under such -circum-
stances, if it is brought to the notice
of the court, and the court is satisfied,
that such a parent is not look-
ing after the child, and in fact
he is giving a cruel treatment,
then power should be given to
the court to remove that natural
guardian. If that is not done, then
the purpose underlying this Bill, I
would say, would be greatly defeat-
ed, because the paramount considera-
tion before the House is the welfare
of the children. The other circum-
stance to which I would like to draw
the attention of the House is with
regard to the words which are used
in this proviso. They are
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completely and finally renounced the
world by becoming a hermit or an
ascetic or a perpetual religious stu-
dent.” Now, so far as the first two
categories are concerned, i.e., becom-~
ing a hermit or an ascetie, it is all
right. But with regard to the third
category, viz.,, “a perpetual religious
student”, if he takes to religious
studies, then the question would nor-
mally arise whether he should lose his
right of guardianship over the child-
ren. If it is an accepted phrase
which may amount to severing his
connections with the world, then pro-
bably this proviso would be all right.
Otherwise this phrase should be de-
leted.

Mr. CHAIRMAN: Nitya Braham-
chari.

SHRI J. N. KAUSHAL: Then I ac«
cept what the hon. Chairman says,

and it should be retained. I havs
nothing more to say.
Serr H. C. DASAPPA (Mysore):

Mr. Chairman, this Bill purports to
be another instalment of the Hindu
Code. It appears to me that it is
the least controversial of all those
measures brought up before Parlia-
ment. 1 agree, Sir, with the hon.
Member from Bombay that it would
be very desirable if these allied Bills
are considered by the same Select
Committee. That will greatly facili-
tate the task of seeing that there will
be no unnecessary conflict between
the provisions of the Bills as they
finally emerge from out of the Select
Committee. )

As regards the present Bill, I think,
Sir, it merits a warm welcome for
the obvious reason that it takes note
of the facts in the country and tries
to keep pace with the progressive
ideas of the people in regard to this
matter. I would like just to go
through some of the clauses and deal
with them before I make a few gene-
ral remarks at the end.

Now, Sir, with regard to the defi-
nition in clause 3(b), I find that a
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natural guardian is here stated
to be one who will not in-
clude a guardian appointed

by the will of the minor’s father, and
secondly appointed or declared by a
court—that will be under the Guar-
dians and Wards Act—and thirdly, em-
powered to act as such by or under
any enactment relating to any court
of wards. I have not been able to
follow the reasoning as to why the
exception in clause (b) (i) regard-
ing the natural guardianship is confined
only to one appointed by the will of the
minor’s father, when in the Bill it-
self there is a provision for the
mother appointing by will a guardian
for the person of the minor. I take
it that this is more an oversight than
a deliberate idea of the hon. Law
Minister to eliminate the guardian
appointed by the mother from out of

the natural guardianship of the
minor.

THE MINISTER ror LAW AND
MINORITY AFFAIRS (Smrt C. C.

Biswas): The guardian appointed by
the will of the father is excluded
from the definition. Natural guar-
dianship is limited only to the rela-
tions mentioned in clause 5.

Surt H. C DASAPPA:
know whether I made myself clear.
My point is that I do not want any
distinction between the status of a
guardian appointed by the father and
a guardian appointed by the mother
by will.

Sarr C. C. BISWAS: See clause 9.

Surr H., C. DASAPPA: The ques-
tion in clause 9 is different. I want
to know why, when you exclude the
guardian appointed by will or testa-
ment by the father from being con-
sidered as a natural guardian, you
should not extend the exclusion to
the guardian appointed under will
by the minor’s mother. Why is there
such a distinction? I am unable to
understand the difference between
the two.

One of the most important clauses
is that which relates to the natural
guardian of the minor. It is stated
that the custody of a minor who has

I do not |
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not completed the age of three years,
shall ordinarily be with the mother.
There was a suggestion yesterday
that this limit of three years should
be extended to seven years and that
it should be the mother’s primary
responsibility to have the custody of
the child. Sir, I would like to make
a difference between a minor girl and
a minor boy. The proper thing to do
so far as the custody of a minor boy
is concerned is to place him under
the guardianship of the father as
early as possible, but I think that in
the case of a minor girl, it would be
very desirable to see that she is in
the custody of the mother for a much
longer period than three years. So,
I would suggest that the extended
period of five or seven years should
be allowed for the custody of a minor
girl with the mother.

It was also said yesterday that
there was no need for sub-clause (c)
of clause 5, i.e. about the husband
being the guardian of a minor mar-
ried girl, because ‘it was suggested
that hereafter a married girl would
be more than eighteen years of age,
but I see no indication of any pro-
posal to have the age limit of the girl
raised to eighteen for purposes of
marriage. The Hindu Marriage and
Divorce Bill puts it at 15 years, and
I have no idea that it is going to be
altered.

Surt C. C. BISWAS: The Joint
Committee has increased it to six-
teen.

Surr H. C. DASAPPA: I am not

aware, but even if it is raised to six-
teen, still she would be a minor, and
therefore for that very reason, it is
very necessary that this sub-clause
(c) should be retained. Even apart
from this, this Bill provides for con-
tingent happenings in between the
period this Bill is being enacted, its
being put on the Statute Book and
its coming into force. Besides, there
are quite a number of minor girls
who are already married and are yet
minors and have not reached majori-
ty. So, the Bill has to provide for
such cases also and therefore I think
it is very desirable to retain this sub-
clause.
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Then the next thing about which
there has been some controversy is
the proviso saying that no person
shall be entitled to act as the natural
guardian of a minor if he has ceased
to be a Hindu. There was some cri-
ticism with regard to this fact that a
mere change of religion on the part
of the natural guardian, whether the
father or the mother, should ipso
facto mean that the guardianship
should become void. Decisions there
are which differ on this point but it
seems to me that it has been deliber-
ately adopted as a matter of policy
at the time of the drafting of the
Hindu Code. It has to be noted thal
with regard to testamentary guar-
dian or a guardian appointed by the
court—very often it is the Collector, the
head of the district—there 1is no such
disqualification. There is no caste or
community prescribed for such a
guardian appointed by the court. So
far as at gny rate the head of the dis-
trict is concerned, he may be of any
community, and yet he is deemed to
be competent to act as the guardian.
Likewise, when the court appoints a
guardian, it is quite likely that they
might appoint a guardian who is not
a Hindu, but yet it seems to me that
this has been deliberately introduced
here as a matter of policy because it
should not be the right of the father to
determine the religion of the minor
and the mere fact that he chooses to
change his religion because of his
convictions does not mean that he
must pre-determine the convictions
of the minor. Therefore I welcome
this provision and I think it ought to
be there.

As regards the suggestion or idea
put forward by some that we do not
know what exactly a man professes,
that there are so many people who
do not think of their religion and
that they may not come within the
definition of the word ‘Hindu’, I must
say that the definition in the Bill is
wide enough to comprehend all the
people to*whom the Hindu Law ap-
plies. It is not necessary that a per-
son should be professing the religion
actively or consciously in order to
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come under the definition of a Hindu.
So, this is a very salutary provision
which ought to remain as it is.

Then as regards the proviso ‘if he
has completely and finally renounced
the world by becoming a hermit or
an ascetic’ I think this provision is
necessary. Otherwise, the interests
of the minor are bound to suffer. A
person who has renounced the world
becomes civilly dead for all purposes
and there is no question of his pur-
porting to fulfil any of the obliga-
tions of a natural guardian or of any
guardian for the matter of that, and
therefore 1 cannot agree with those
friends who say that that should not
by itself be a disqualification for a
person from acting as a guardian. I
fail, however, to understand why the
words ‘perpetual religious student’
have been added. In fact, if a per-
son chooses to engage himself or her-
self perpetually as a religious student,
it does not mean that he or she for-
sakes his or her responsibilities of a
father or a mother. In fact, a good
many parents do take to that kind of
life, and it is not correct to say that
they have not the interests of their
children at heart. I think this may
well be omitted.

It does not also look proper that a
natural guardian for the mere reason
of his being the father should be en-
titled to act as such. The fitness of
the natural guardian should be a con-
sideration for the purpose of his act-
ing as a guardian. Just now there
was a reference by the previous
speaker about this question of his act-
ing detrimentally to the interests of
the minor by taking, for instance, a
second spouse. Though in this Bill
there is no reference to unfitness of
natural guardian, in the Guardians
and Wards Act—I think under sec-
tion 19—there is provision for seeing
that an unfit natural guardian—the
mother, the father or the husband—
cannot act as guardian if the court
feels that she or he is not fit. Here
in this Bill I find an omnibus clause,
clause 13, which provides for such
cases. It reads:

“In the appointment or declara-
tion of any person as guardian of
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a Hindu minor by a Court, the
welfare of the minor shall be the
paramount consideration and no
person shall be entitled to the guar-
dianship by virtue of the provi-
sions of this Act or of any law re-
lating to guardianship in marriage
among Hindus, if the Court is of
opinion that his or her guardian-
ship will not be for the welfare of
the minor,”

That would be a sufficient answer to
Shri Jagannath Kaushal that the na-
tural gua:dians who are not com-
petent for any reason or who are not
desirable for any reason, would not
be entitled to act as natural guar-
dians. Under clause 7 even the na-
tural guardian has got to act with the
permission of the court in order to
deal with the immovable property by
way of mortgage or sale or long lease
ete. It is also stated that the disposal
of immovable property by a natural
guardian in contravention of sub-
clause (1) or sub-clause (2) is void-
able at the instance of the minor or
any other person affected thereby.
Formerly it was not necessary for the
natural guardian to take the permis-
sion of the court to deal with the im-
movable property so long as it was
for legal necessity and for the bene-
fit of the minor. Now the same pro-
visions as are in the Guardians and
Wards Act in relation to the guar-
dians appo'nted by the court are in-
troduced here with reference to the
transactions of the natural guardian
also. We have some experience of
the way in which the guardiang have
functioned and this would be a very
desirable thing and will eliminate a
lot of litigation and will certainly
safeguard the interests of the minor.
There was a suggestion that the trans-
actions which are done without the
permission of the court should be
treated void and not merely void-
able at the option of the minor. That
would be introducing a very danger-
ous proposition into the whole scheme
of things. It often becomes neces-
sary and in the interests of the minors
themselves that a guardian whoever
it may be, natural guardian or one ap-
pointed by the court should deal
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with the property by way of sale or
mortgage in order to wipe off debts
and save the remaining property.
Any inaction by the guardian would
only further complicate matters and
cause injury to the interests of the
minor permanently. There have been
numerous cases of that sort. There-
fore this is a perfectly salutary pro-
vision that has been introduced here.

As regards the revocation of autho-
rity by a natural guardian there is
not much of a distinction between
the two reasons given in clauses 8
(a) and clause 8(c). Clause 8 (a)
refers to the fact that the authority
is revocable except where it is not in
the interests of the minor to permit
revocation and clause 8(c) says,
where for any other sufficient cause,
it is not desirable to permit revoca-
tion. There is not much difference
between the two and I think it isonly
a bit of a tautology and we could just
as well have only one clause with re-
gard to this.

Then I come to the clause with re-
gard to the testamentary guardians
and the powers of the natural guar-
dian. It is open for a Hindu father to
appoint a guardian by will or testa-
ment to both the person and the pro-
perty of the minor but it is not open.
for the mother to appoint a guardian
by will or testament with regard to
the property of the minor. I am un-
able to subscribe to this view for
the simple reason that such experi-
ence as I have, goes to show that the
mothers have a better and a greater
instinct of preserving, conserving
and improving the properties whether
of the minors or of themselves. One
has only to go to Kerala or Malnad
or Assam or Manipur or Coorg to
find how efficiently and carefully the

wives and the widows husband their ——~

estates and resources. In Malnad I have
seen that where the men had often
been unable to look after their es-
tates and incurred debts and allowed
their estates to suffer considerably
after the death of the men, when the
widows took charge of the estate,
very often they had been able to re-
gain most of what their husbands
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had lost and often build up the as-
sets. When the mother is capable of
appointing a guardian for the person
of the minor, I can conceive of no
reason why she should be denied the
right to appoint a guardian for the
property. This invidious distinction
should go and it would be very
desirable to give permission to the
mother to appont guardian for the
property also. There are ample safe-
guards in the Bill as well as in the
Guardians and Wards Act to prevent
any wrong handling or misdemeanour
and therefore there should be no
reason why the mother should not be
permitted to appoint guardian for the
property as well of the minors. Here
we find that the father only can ap-
point by will or testament a guardian
for the property. Now the issue aris-
es as to when this guardian appointed
under the will or testament can
choose to take action under that
will. You find on the one side that
under clause 5 after the father, the
mother becomes the natural guardian
in the case of the minor. That is a
right conferred under clause 5. She
becomes entitled to manage the pro-
perty as well as the person of the
minor after the death of the father.
Now having conceded that right
under clause 5, would it be a right
thing for us to enable the father to
take that power away from the
mother by a will under clause 9 of
this Bill? Personally I feel that it is
not correct or fair to do so. The ex-
<eption should only be under clause
13—the overriding clause—when she
is considered unfit by any court.
That of course is always there and I
welcome that.

AN Hox. MEMBER: Clause 13 does
not apply to natural guardians at all.

Sur1 H. C. DASAPPA:
says:

Clause 13

“, . ..and no person shall be en-
titled to the guardianship by virtue
of the provisions of this Act or of any
law relating to guardianship in mar-
riage among Hindus, if the Court is
©of opinion that his or her guardian-
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ship will not be for the welfare of
the minor.”

So it is difficult for me to understand
that that provision relates only to
guardiang other than natural guardians.
There is nothing whatever in that
clause to indicate that. It compre-
hends all guardians including natural
guardians. Under the Guardians and
Wards Act the mother or father or hus-
band, as the case may be, cannot be
entitled to act as guardian if he or she
is found unfit.

Clause 13 em-
supersede the

Sury C. C. BISWAS:
powers the court to
natural guardians.

Surr H. C. DASAPPA: It shall be
open for the court to supersede the
natural guardian in case the court con-
siders that the father or mother or hus-
band, as the case may be, is not found
fit to manage the minor’s property or
to look after the interests of the person
of the minor. That is absolutely clear
and that is a good provision. We find
it stated in section 19 of the Guardians
and Wards Act:

“Nothing in this Chapter shaill
authorise the Court to appoint or
declare a guardian of the property
of a minor whose property is under
the superintendence of a Court of
Wards..... »

Of course, that does not relate to us
now—

“o or to appoint or declare a
guardian of the person—

(a) of a minor who is a married
female and whose husband is not,
in the opinion of the Court, unfit
10 be guardian of her person, or

(b) of a minor whose father is
living and is not, in the opinion of
the Court, unfit to be guardian of
the person of the minor, or

(c) of a minor whose property is
urder the superintendence of a
Court of Wards...... ”

Thus it is there put in very clearly
that even the father cannot, as a mat-
ter of righf}, becomes the guardian if the
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court feels that he is not fit for the
Job. So, when there is such a clear
safeguard, I see no reason why the
mother should not be entitled to exer-
cise her right under clause 5, so long
as she is there, and it should not be
open for the father to deprive her of
her right as the natural guardian by
means of any will. It should be left
open only to the court to say that the
mother as the natural guardian should
be removed from that office if it feels
80, when the court could certainly ap-
point some other guardian in her place.

{MR, DErUTY CHAIRMAN in the Chair.]

Surt H. P. SAKSENA (Uttar Pra-
desh): May Iinterrupt my hon. friend
to say that this clause goes counter
to section 19 of the Guardians and
‘Wards Act? There is apparent con-
flict between the two.

Surr H. C. DASAPPA: Yes, in so
far as the mother is concerned, I agree.
But so far as the father is concerned,
I do not see the same conflict. As
regards the mother, the conflict arises
only when the father chooses to sup-
ersede the mother’s guardianship by
means of a will or testament, and to
appoint another guardian. It is only
then that the conflict arises, but not
jn other cases. In other cases, in the
absence of the father, the mother is
‘the natural guardian and under clause
5, she becomes the guardian and there
wou'd be no conflict then. Here an
extra power is given to the father to
supersede the legitimate right of the
mother to be the natural guardian,
after his death. I can conceive of
no reason why this disqualification
should be attached to the mother of
the minor.

I feel that my reasoning on this
point, is reinforced by the structure
of the clause itself. Let me read sub-
clause (1) of clause 9. This is what
it says:

“A Hindu father may, by will,
appoint a guardian for any of his
minor legitimate children in respect
of the minor’s person, or in respect
of the minor’s property or in res-
pect of both: b
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Provided that nothing in this sec-
tion shall be deemed to authorise
any person to act as the guardian
of the person of the minor for so
long the mother is alive and is cap-
able of acting as the natural guar-
dian of her minor child.”

Then comes sub-clause (2):

“The guardian so appointed has,
after the death of the father and of
the mother......

This has got to be very carefully read
and noted. The words used are “and
of the mother”.—

the father has prede-
ceased her, the right to act as the
minor’s guardian...... "

In one place you confer the right on
the father to appoint the guardian by
will or testament, superseding the
claims of the mother, and then we
say that the guardian can only act
after the death of the father and of
the mother  if the father has prede-
ceased her. That means the mother,
also should have died. I am rather
unable to follow, I am sorry to say,
the reasoning in this particular matter.
Anyway, it helps me in my argument,
that the mother should be the natural
guardian and that no will or testa-
ment of the father should ever interfere
with her right, unless, of course, she
beconies unfit to act as the guardlan,
by the virtue of the general clause,
clause 13.

10 AMm.

Mr. DEPUTY CHAIRMAN: Please
read the proviso which is there about
testamentary guardian.

Sert H. C. DASAPPA: But that is
with reference to the right of the
mother to appoint a guardian for the
person of the minor. If the father
has already appointed a guardian for
the person of the minor, then the
mother cannot make a fresh will or
testament and appoint another guar-
dian for the same purpose.
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Mgr. DEPUTY CHAIRMAN:
read the proviso.

Sury H. C. DASAPPA: Yes, it says:

“Provided that nothing in this
section shall be deemed to authorise
any person to act as the guardian
of the person of the minor for so
long the mother is alive...... »

As I said that is with regard to the
person of the minor. As regards the
guardianship of the person of the

Please

child, this Bill does not take away
the right of the mother, except as
given under the disability suggested

in clause 13. The father cannot take
away the right of the mother to be
the guardian of the person of the
minor. That is absolutely certain.
But I contend that there is no reason
to question her right to be the guar-
dian of the property as well of the
minor.
take away her right to be the guar-
dian of the minor’s property to which
she is entitled under clause 5. All
canons of reason and justice and ex-
perience show that the mother is the
proper person to be the guardian of
the minor’s property. Why should
that right be taken away under clause
9? Sir. I smell a lot of danger in
permitting the father to appoint a
guardian for the property of the minor,
superseding the right of the mother—
I repeat, I am dealing here only with
the property of the minor—the right
of the mother to be the guardian of
the property of the minor also. I very
strongly object to that right WBeing
conferred on the father. I should
have no objection, whatever, to the
father making any will or testament
with regard to either person or pro-
perty, after the mother’s death.
Either the mother will predecease the
father, in which case no question of
the mother becoming the guardian of
either person or property of the minor
would arise, and even if she does not
and she survives him I have no ob-
jection to the father making a will
or testament, to take effect only after
the death of the mother. That is my
contention. I have been unable to
follow the reasoning and the logic of
this distinction between the father and

What right has the father to

|
|
|
|
|
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the mother, when I from my ample
experience feel that the mother s
any day as entitled as anybody else,
to manage the property of the minor.
Therefore, [ would beg the hon. Law
Minister, if nothing else at least to
consider my humble suggestion.

Suri C. C. BISWAS: The father
appoints a guardian by will, accord-
ing to the scheme.

Surr H C. DASAPPA: The father
appoints a guardian by will, Very
well. And he can do so in respect
of both the person and of the pro-
perty. There is the proviso, however.
that if the mother survives, so long
as she is living, the person so appoint-
ed cannot act as the guardian of the
person of the minor. That is the pro-
viso. Then you come to the next
portion which says:

“The guardian so appointed has, -
after the death of the father and
of the mother, if the father has pre-
deceased her, the right to act as the
minor’s guardian, and to exercise
all the rights of a natural guardian
under this Act to such extent and
subject to such restrictions, if any.
as may be specified in the will”

SHrr C. C. BISWAS: This testa-
mentary guardian can act both as
respects the property and the person
of the minor only after the death of
the father and of the mother. If the
mother is living then the testamentary
guardian does not acquire this right.
That is the purport of sub-clause (2).
The testamentary guardian can begin
to function only upon the death of the
natural guardian, the father and the
mother. So long as the natural
guardians are alive, he does not come
into the pictuxl'e at all.

Surt AKBAR ALI KHAN (Hyder-
abad): That is not the wording.

Surr C. C. BISWAS: The other
question whether or not we should
allow the mother, after the father’s
death, to nominate a person as guar-
dian who will be competent to look
after not only the person of the minor
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but also the minor’s property is quite
a different one. That
which will come under sub-clause
(3), and I can quite appreciate that.
If the mother as a natural guardian
has the right to look after both the
person and the property of the minor,
why should not she have a right to
appoint somebody who can similarly
look after both person and property?

Surr H. C. DASAPPA: I agree with
my hon. friend that there is a certain
amount of confusion in the language
and the structure of the clause. As
far as I could see, I could understand
only one thing from the proviso and
that is that after the death of the
father, the mother has got only the
right over the person and not over
the property when the father has ap-
pointed by will a guardian. Though
gub-clause (2) makes it fairly clear,
I find a certain amount of inconsis-
tency between that sub-clause and the
earlier proviso. The language should
be made clear. That no guardian ap-
pointed by the father can act so long
as the mother is alive, is made clear
in sub-clause (2) but the proviso to
sub-clause (1) creates a little con-
fusion in my mind. It is that which
worries me a lot. Why should there
be this inconsistency? Let me read
sub-clause (1) in full: “A Hindu
father may, by will, appoint a guar-
dian for any of his minor legitimate
children in respect of the minor's
person, or in respect of the minor’s
property (other than the undivided
interest referred to in section 12) or
in respect of both: Provided that
nothing in this section shall be deem-
ed to authorise any person to act as
the guardian of the person of the
minor for so long as the mother is
alive and is capable of acting as the
natural guardian of her minor child”.

Surr AKBAR ALI KHAN: If the
words ‘and property’ are added, it will
Ye clear.

Surt H. C. DASAPPA: It should
be, “Provided that nothing in this
gection shall be deemed to authorise
any person to act as the guardian of

is a question
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the person as well as the property of
the minor....., i

Surt C. C. BISWAS: The father
has got a right to appoint a testa-
mentary guardian both for the person
and for the property but so long as
the mother is living, this guardian—
whose appointment is not at all in-
valid—cannot function so far as the
the minor’s person is concerned but
as soon as the mother dies then this
testamentary guardian will be com-
petent to take charge not merely of
the property—which was already in
his charge—but also of the person of
the minor.

Surr H. C. DASAPPA: The issue is
very simple. I want to know very
categorically—where the mother is
alive—whether this guardian appoint-
ed by the father can choose to act as
the guardian of the minor’s property
during the mother’s lifetime?

Mr. DEPUTY CHAIRMAN: I think
the wording of the proviso is not very
happy. The wording may be examin-
ed.

Surr C. C. BISWAS: The wording
is limited to the question of guardian-
ship of the person. If tae mother is
alive the testamentary guardian will
be incapacitated from taking charge
of the minor’s person. That is the
object. The other question is, why

.+ you should not extend it also to the

case of guardianship of propgrty. That
is a different question, but #hen, as I
pointed out, sub-clause (2) says:
“The guardian so appointed has, after
the death of the father and of the
mother, if ihe father has predeceased
her, the right to act as the minor’s
guardian, and to exercise all the rights
of a natural guardian under this Act
to such extent and subject to such
restrictions, if any, .as may be specifi-
ed in the will”. This will enable the
testamentary guardian to function in
the same way as a natural guardian
but this right will come into operation
only after the death of both the father
and the mother. No doubt, the Bill
provides that if the father is dead,
and the mother survives she becomes
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the natural guardian, and as such she
will under clause 5 be competent to
look after both the person and the
property of the minor. Under clause
5 where the natural guardians are
enumerated, the father comes first
and then comes the mother in respect
of both person and property.

Mgr. DEPUTY CHAIRMAN: Then
why make this distinction -in this
proviso? There are two parts; one
is, “Provided that nothing in this sec-
tion shall be deemed to authorise any
person to act as the guardian of the
person of the minor for so long as the
mother is alive”, and then you say,
“and is capable of acting as the natural
guardian of her minor child”.

Sarr B. K. P. SINHA (Bihar): The
proviso should be deleted.

Mr. DEPUTY CHAIRMAN: If the
wording is made clear that it applies
both to person and property, the pro-
blem will be solved. The Select Com-
mittee may examine that.

Surr C. C. BISWAS: That may be
made clear but that was not the object
of the proviso. The object was simply
to say that if the mother is alive no-
body else can function as the minor’s
guardian for the person.

Mr. DEPUTY CHAIRMAN: There
is no quarrel at all about the person.
Will the testamentary guardian step
in when the mother is alive?

Sarr C. C. BISWAS: When the
mother is alive, after the death of the
father, she is the complete guardian
under clause 5, guardian both of the
person and of the property.

Sert H. P. SAKSENA: Then why
say “pecson only” here?

Surr C. C. BISWAS: The object
was not to shut out the mother from
guardianship of the property as a
natural guardian after the death of
the father.

[RAJYA SABHA ]
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SHR1 H. C. DASAPPA: I am ex-
tremely grateful to the hon. Minister
for having made things very clear.

Sar1 C. C. BISWAS: I understand
there is some ambiguity. My friend
Mr. Dasappa is also complaining and so
I take it that there is ambiguity. That
may be removed in the Joint Select
Committee.

SHRI H. C. DASAPPA: I am thanke
ful for small concessions.

MRr. DEPUTY CHAIRMAN: The
wording does not lend itself to that
interpretation.

Sur; C. C. BISWAS: It did not
occur to me that it may be susceptible
of this interpretation.

Mg. DEPUTY CHAIRMAN: It may
be clarified in the Select Committee.

SHrr C. C. BISWAS: There are
many defects and the Select Commit-
tee will put them right, not merely
as regards wording but even in regard
to substance also, for instance, the
question of making a difference be-
tween the father and the mother as
natural guardian. We make this pro-
vision in the Bill, because we did not
want to make any violent departure
from the existing enactments. You
can, if you want, equate the mother
to the father.

Surr H. C. DASAPPA: I feel that
this clause will be all right in view of

the attitude now taken up by the Law
Minister,

As regards the duty of a guardian
under clause 10, I think the very fact
that conversion from being Hindu to
some other sect entails disabilities
should also be a reason in support of
the provision that the minor should be
brought up as a Hindu. This is only in
consonance with the spirit of the earlier
clause. I am also glad, Sir, that in
clause 11 the de facto guardian is dis-
abled from dealing with financial
matters.

Any number of cases arise because
of the misdoings of these de facto
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guardians and now-a-days people are
accustomed to go to the court for
securing necessary permission and so
where there is no natural guardian
there should be no question ot a de
facto guardian meddling or inter-
meddl'ng with the properties of the
minor.
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Then, as I said, the last clause is a !

very helpful clause and I think we
ought to welcome that particular clause
in the interests of the minors. After
all the care of the minors is the res-
ponsibility of the State, and I find
throughout that idea breathing through
this Bill as well as the Guardians and
Wards Act. That such changes have
been made very cautiously and
gradually is a thing which we should
welcome, and there should be no un-
necessary agitation over the introduc-
tion of such wholesome reformers.
‘When the new Hindu Code Draft Bill

was brought before Parliament, natur- .

ally because it was a
dium and a big thing, there was
such a hue and cry. Apparently be-
cause the hon. the Law Minister
attempted a frontal move there was
too strong an opposition for it. He has
now taken recourse to these flank
moves which have been very very suc-
cessful, extraordinarily successful, and
1 agree with my friend from Bombay
who yesterday said that we should not
be too meticulous with regard to so-
called Shastras and injunctions in the
past. It is true that our ancient law
givers have had a most progressive
mind, a dynamic mind, which took in-
to account every changing need and
requirement of the country. We have
frozen those ideas, those thoughts and
erystallized them with the result that
the society is unable to go ahead, to
forge ahead. He was quoting Narada
and Parasara. They have said that a
woman can take another husband in
certain circumstances, when he is not
heard of, when he is impotent, when
he is dead, when he renounces the
world and so on. A widow is ordained,
as the expression goes, to take an-
other husband. Now that was the pro-
gressive past and today we have fallen
back on the past and I am glad that

compen- '
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the hon. the Law Minister is here to
increase again the tempo of reform—
he has chosen not too much nor too
sittle, but he has taken a beautiful
middle path, and I, Sir, thank him for
having brought this measure.

Dr. SuarimaTi SEETA PARMANAND
(Madhya Pradesh): Mr, Deputy Chair-
man, I cannot say I welcome this Bill.
In fact even at this stage I am rising
to say that the Select Committee should
look into some of the aspects of the
question and suggest that this Bill be
taken up as an amending Bill of the
Guardians and Wards Act. I will give
reasons for making this statement, Sir.
The reason why the Hindu Code was
brought in at all mainly was that, apart
from making provision for the pro-
gressive needs of society, there should
be within the two covers of one book
all law that related to our temporal
affairs, worldly affairs, so that even an
ignorant man or woman, moderately
educated, should without the help of
lawyers, be ordinarily able to manage
his or her affairs. Now this parti-
cular piece of legislation, the Hindu
Minority and Guardianship Bill, has
been framed in such a way that in
some clauses we are asked to take
recourse to the general law and in
some other clauses we are told that
because the general law does not pro-
vide for some of the requirements
under the Hindu law——especially I
woulgd refer to the speech of the Law
Minister where he says: “No guardian
of the property of an infant can be
appointed where the minor is a mem-
ber of an undivided family governed
by the Mitakshara Law or the Al-
yasantana Law” etc.—so even under
that general law recourse has to be
taken to a particular law of a parti-
cular community., But by bringing
now this Bill we have not said that
no recourse will have to be taken to
the general Guardians and Wards Act!
So if we are going to make confusion
worse confounded by this Bill, and thus
the very object for which we were
going to codify Hindu laws viz. elarifi-
cation or simplification would be de-
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feated. Secondly I would like to point
out the very essence of some of the
rights of the various persons, parti-
cularly of woman in relation to man,
over which there has been such a con-
troversy, and I am glad to find out that
the previous speaker has been such a
champion of woman’s rights and he
appreciates the woman’s position pro-
periy.

AN Hox. MEMBER: There are

Dr. SuriMaTI SEETA PARMANAND:
I am glad there are many and I hear

[RAJYA SABHA ]

that this attitude is a precursor to the
attitude to the entire Hindu Code. 1
would say, therefore, that if the Hindu
Code law with regard to succession had
been passed and then this Bill had been
brought—if it had to come at all as
a fragment of the Hindu Code—as
really an amending Bill of the Guar-
"dians and Wards Act, people would
have been in a better position to visua-
lize the correct position of a woman
under it because of their realistic ap-
preciation of her proprietary rights.
Even here, at the cost of repetition. I
would use a phrase which irritates the
hon. the Law Minister and say that he
has put the cart before the horse, 1
would also seriously point out that he
has, by bringing this little fragment of
this Bill unnecessarily at this moment,
taken the valuable time of the Legis-
lature which is allotted to social legis-
lation, and which could have been
better devoted at present for the
Select Committee’s work on the Hindu
Succession Bill. That Bill should have
been given priority over this Bill and
referred to a Select Committee which
our Prime Minister also thought, was
being given because you may be in-
terested, Sir, to know that, when I
was referring to him st a Party Meet-
ing as to when the other Bills would
be introduced, he thought that we
were already dealing with the Hindu
Succession Bill. He, for the morment,
while he was busy with other things,
thought so and it was because he
rightly lavs the greatest emphasis on
the Hindu Succession Bill. That ig the
keystone of the entire code structure. l

Guardianship Bill, 1953 212

So, Sir, I would like to say that the
Select Committee—this Bill having
been introduced and being referred to
it—should take the shortest possible
time over this and I hope that they
would recommend the enactment of
this Bill as an amending Bill of the
Guardians and Wards Act. Sir, if we
do maintain that the Hindu Code Bill
itself is a precursor of the Civil Code,
Government has lost an excellent op-
portunity of setting this example of
giving the first instalment of the Civil
Code to the whole country by taking
with them the progressive Hindu com-
munity, which is not so very chary
about any ot the requirerments with re-
gard to minority and majority law
being included in the general Guard-
ians and Wards Act, along with it,
and by giving the amended Guardians
and Wards Act as the real first instal«
ment of a Civil Code. I am very sorry,
Sir, that in this respect Government
or the people concerned have not acted
with vision and it would have been
a very happy thing if they had. Having
said this I have only one or two re-
marks to make. Even with regard to
woman’s rights, etc. much has been
said already, but I would like to ask
the Law Minister why the age of the
child has been put only at three for
the guardianship of a mother. Every-
body knows that up to the age of
seven_ if not up to the age of ten, even
for ordinary care a child is looked
after better by the mother than by the
father. Also the courts’ decisions so
far have been in favour of appointing
the mother as guardian as far as possi-
ble, and ncthing would have been lost
in view of the proprietary rights that
are going to be enjoyed by the wife—
in any case the dispute is only with
regard to daughter’s right—if the
mother had been given precedence over
even the father, nothing would have
been lost. There need not be an un-
healthy competition. The child’s in-
terests should be the real criterion.

Secondly, Sir, I would like to make
only one reference to the actual clause
of the Bill in which it says that the
father’s wish about a guardian cannot
be set aside by a widow, if he has
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appointed a guardian by will.
rather an unworkable and undesirable
<lause for the simple reason that if a
certain guardian appointed by the
father hy will turns out to be unsuit-
able, it should be certainly within the
rights of the woman, the mother, to
act. I mean, with regard to the
‘management of the property also—if
the mother feels that some other guar-
dian for that child should be appointed,
he should be appointed. I think as far
as that clause is concerned, when a
‘woman is given the right to manage the
property of the child, provision of
‘these grounds would not be necessary
-at all. Having said this, I would again
like to point out that this Bill is abso-
lutely unnecessary as a separate part
of the Hindu Code and its proper
place would be as an amending Bill
‘to the Guardians and Wards Act.

Surt RAJENDRA PRATAP SINHA
(Bihar): Mr. Deputy Chairman, this is
the third instalment of the Hindu Code
Bill. The lady Member has very right-
1y complained that we have inordinate-
ly delayed the introduction of the other
portions of the Hindu Code Bill. Sir,
this question has been now before the
country and the Parliament for, I
‘think, more than ten years. The Rau
Committee examined this issue in™ all
its bearings, in very great detail, and
submitted a report. It was discussed
in the Provisional Parliament. Now,
practically half of the life of the present
Parliament is over and we have, so far,
before us only three portions of the
Hindu Code Bill, namely, the Special
Marriage Bill; the Hindu Marriage and
Divorce Bill; and this Hindu Minority
and Guardianship Bill.

SHrlI B. K. P, SINHA: The Special
Marriage Bill is not a part of the Hindu
Code.

SHR1 RAJENDRA PRATAP SINHA:
Then we have only two portions of

the Hindu Code Bill. The Gov-
ernment is fully aware that
the country and the House Iis pre-

pared to give a very large measure of
support to the passage of the entire
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spite of that, why they are feeling shy
often to do things, to take the entire
Hindu Code Bill at a time. Sir, we
were given to understand—of course
10 the lobbies--that this sess’on would
be entirely devoted for the consider-
ation of the Hindu Code Bill. It was
said that there would be a special ses-
sion for that purpose, but the hopes
have been belied. Sir, the House is
anxious to thrust greatness upon its
leaders. Mr. Biswas will go down in
history as the “Manu” of the repube
lican era, if he so chooses.

SHr1 B. K. P. SINHA: That honour
has gone to Dr. Ambedkar already.

Sur: RAJENDRA PRATAP SINHA:
But the Hindu Code Bill is more im-
portant than the framing of the Consti-
tution. I, therefore, urge upon him to
avail himself of this opportunity and
introduce the entire Hindu Code Bill in
a special session. It will also help us
in other ways as well. Sir, piece-meal
consideration of the Hindu Law is not
at all desirable. We cannot maintain
consistency in the different parts of
the Hindu Law. As has been pointed
out by other speakers that the entire
Hindu Code should be referred to one
Select Committee, I agree with that
suggestion and I do hope that our Law
Minister will bear all this in mind and
do something positive in the matter.

Sir, coming to the provisions of this
Bill, I find that some of the clauses
raise very fundamental issues. I draw
your attention, Sir, to clause 5, pro-
viso (a) and then, again, to clause 10.
To my mind, Sir, I think it goes coun-
fer to article 25 of the Constitution
which reads as follows:— ‘

“Sutject to public order, morality
and health and to the other provi-
sions of the Part, all persons arc
equally entitled to freedom of con-
science and the right freely to pro-
fess, practice and propagate religion.”

Sir, the clauses that I have referred
to limit the rights given to us, to the
citizens of India, under the Constitution
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under article 25. A father or a mother
cannot be the natural guardian of their
children if, for some reason or other,
they choose to change their religion.
Then, Sir, I understand that even under
the present law it is not provided that
you cease to be the natural guardian
of your children if you change your
religion. We are now enacting such a |
provision which is not there in the
existing laws. I would recommend to
the Select Committee, Sir, to consider
this question from this angle and see
how f{ar it is wise to have such pro-
visions in the Bill, Sir, it is the natural
affections of the parents which entitle
them to be the natural guardians of
their children, irrespective of the re-
ligion that they profess, and it will be
better, Sir, if we delete these two pro-
visos in clause 5(a) and clause 10. '

Then, Sir, coming to the guestion of
the right of a mother to be the natural
guardian of the minor after the father,
objection has been taken by the lady |
Member who just spoke and she sug-
gested that first preference might be |
given to the mother to be the natural
guardian and after that the father.
8ir, I would not like this controversy
between the two sexes in this country
to develop, and I would like my friends
of my sex to be chivalrous, and if the
ladies want this right, I would certain-
ly urge upon the Select Committee to
consider this. Let us give this right to
the mother first to be the guardian, '
and after that the father.

SHR! C. C. BISWAS: Then why does
not the mother discard the father al-
together?

SHrr RAJENDRA PRATAP SINHA:
Then, Sir, as regards the question of
the mother continuing to be the guar-
dian of the minor, the widow mother I
mean, after her remarriage, I consider
that we should permit the widow
mother to continue to be the guardian
of the minor even if she takes another
husband. There are instances where
such persons take second husbands out
of necessity and for the benefit of their '
children. And again, Sir, I say that |
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the natural instinct of the mother en-
titles her to be the natural guardian,.
irrespective of the fact whether she-
marries or remains a widow. Sir, if we
are giving this right to the father to
continue to be the guardian of the
minor, even if he takes a second wife,
we should not discriminate against the:
mother, and she should be given simi-
lar rights. But, Sir, there may be oc--
casions when the mother may not like
to continue to be the guardian of the
children born of her first husband; and
provision may be made in such circum-
stances for the appointment of another
guardian, or else, as has been suggest-
ed by some of my hon, friends, whem
the father or the mother takes a second:
wife or a husband and neglects the:
interests of the minor, then the court.
may appoint some other guardian. That
will, Sir, serve the purpose.

There is another point, Sir, to which.
I would like to draw the attention of
the Select Committee. Sir, under the
Hindu Law, mother includes a step-
mother. Now the question is: Should
we bestow the right of guardianships
on the step-mother as well after the
death of the father? I would, Sir, be
against the grant of such a right to
the step-mother. I would like that an
explanation may be added here in
clause 5 that the mother is not to in-
clude a step-mother,

Then  Sir, coming to clause 5(c), we
have said that the natural guardian of
the married girl will be the husband.
As has been pointed out, there will be
instances of boy husbands, and to give
them the right of guardianship will be-
anything but wisdom. It was pointed
out that the age limit was going to be
raised in such a manner that nobody
would be allowed to marry before he
attains majority. Sir, the Child Mar-
riages Restraint Act has been there,
probably since 1929, and we find that
still we are having child marriages in
this country. And it will be but pro-
per that we exclude the minor hus-
bands from the guardianship of minor
married girls. Then Sir, the question
arises that there may be minor mother
guardians, because under the Child
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for the marriage of the girls. It will

not be wise, it will bring in legal com- !

such minor
of the

plications if we endow
mothers to be the guardians
children.

Then, Sir. there is another point to
which I would like to draw the atten-
tion of the Select Committee. Under
the exist:ng law, after the death of the
husband, preference is given to the
relations of the wife to be the guardian
of the minor widow. I would like, Sir,
that we should make a provision that
the parents of the minor widow should
be the guardians and not the relations
of the dead husband.

Now, Sir, coming to the proviso, I en-
dorse the suggestions made by some of
my friends that this should be expand-
ed in order to include lunatics and
idiots to be excluded from the natural
guardianship. I say so in spite of the
general clause 13. I would also sug-
gest that it should be made very clear
in this clause that natural guardians
who will be grossly negligent of the
minor’s interests will also be excluded
from natural guardianship.

Coming to the proviso (b), I {fail to
understand the significance of the
words ‘completely and finally’. At any
point of time, it will be very difficult to
ascertain whether a person has com-
pletely and finally renounced the world
and become a hermit and so on. There
is no restriction on his returning to
this world again from the state of re-
nunciation. I think that this needs to
be redrafted and properly defined.
Similary, ‘a perpetual religious stu-
dent’ is a very vague term. It needs

also re-definition. ‘

Coming to clause 7 ‘Powers of
Natural Guardian’, I find that a differ-
entiation is made between the powers
of the father of the minor and the
karta of the joint Hindu family if he
is other than the father, A natural
guardian cannot deal with the property
of the minor without the sanction of
the court, but under clause 12, the
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happens to be other than the father—
I presume it—will be entitled to deal
with the property of the minor in any
manner he likes. I cannot appreciate
this differentiation. If the karta of the
family is anybody else, he can deal
with the property of the minor without
recourse to the court, but if he is the
father, he camnot deal with the in-
terests of the minor without the per-
mission of the court. Let us take the-
question only of a father and his son.
Is that not a joint family? Is there
no interest of the minor under the
existing Mitakshara Law? In a joint
family of a father and a son, the
minor has rights, and what would be-
the effect of this clause on such pro-
perty? I want clarification on this point
from the hon. Minister. If the purpose
of this Bill is to restrict the doings of
the father with regard to his property
which includes the interests of the.
minor as well, then I would say that
this would hamper the progress of the
family and will ultimately result in.
injury to the interests of the minor. It
will lead to unnecessary expenses. I
would like the House to appreciate the
difference between a minor's interests
in a joint family and the minor's
separate interests or the minor's in-
terests in a joint family with his father
only. I am of the view that the plac-
ing of these restrictions will not very-
much help the minor. We must depend
upon the natural affection of the
father who will be always anxious to
look after the interests of his minor
child. We are not here to legislate
keeping only a few instances in view.
Taking the entire construction of the
society today, taking the management
of property as it exists today, I find
that it has worked very well indeed;
I mean the present law. What the
present law says is that, if the father
or the natural guardian is working in
the interests of the minor and is not
acting against the benefit of the minor,
he can deal with the property in any
manner he likes. There is in the exist-
ing law a provision that, if the interest
of the minor is at stake, the court, on
anybody’s motion, can interfere or that.
the minor, on attaining majority, can

karta of a jolnt Hindu family, if he | challenge the doings of his natural’
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guard'an. Perhaps my lawyer friends
can help here. I am not a lawyer, but
I know that many transactions have
been declared void on the ground that
they were not in the interests of the
minor. The jaw is already there and
it has worked well. Why impose these
-restrictions then and unnecessarily in-
crease the cost to the management of
the property?

Now what you are doing is
that each time for each transaction
you w:ll have to run to the court which
will not only increase the cost but at
times may njure the interests of the
minor. The transaction may not take
-place because of the delay factor in-
volved in obtaining the permission of
the court.

Then I would like to draw the atten-
‘tion of the hon. Minister to this:
Supposing a natural guardian has taken
the permission of the court to deal with
the property of the minor and in so
doing he has not disclosed all the
facts of the case, will the permission of
the court bar the minor, on attaining
-majority, from challenging such tran-
sactions by his natural guardian? I
think that some unscrupulous guard-
ians may take advantage of the con-
struction of this clause and withhold
vital facts from the court, take their
permission and deal with the property
as they like and thus debar the minor
from taking any action whatsoever at
a future date which today he can take,
.even if guardian deals with the pro-
perty without the permission of the
court. Even if you think that such a
provision is necessary which I do not
think is necessary, it must be made
clear that the minor has a right or
anyone else has the right to challenge
such a transaction on the plea that all
the facts were not disclosed to the court
and that, if all the facts had been dis-
closed, the court would not have given
that permission and that therefore the
transaction was void. Some such
provision should be made, otherwise
this will act more against the inter-
ests of the minor than the present law
provides to safeguard the minor’s
interest.

[RAJYA SABHA 1]
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There is one vital point that I would
like the House and the Select Com-
mittee to consider, This point was al-
ready ra'sed by my hon. friend yes-
terday but in order to emphasise this
point I would say a few words. The
natural guardian is forbidden to deal
with only the immovable property of
the minor without the permission of
the court but he can deal with the
movable property in any manner he
likes. If you think that such a restric-
tion is necessary, then movable pro-
perties must be brought into the pic-
ture as well. With the change in the
economic structure of the society, the
movable properties, particulariy for the
lower middle-classes, are assuming a
very important position. The posses-
sion of the immovable properties is
only in very few hands. It is only the
movable property which is now be-
coming of great value to the minor’s
interests and for his welfare. I would
mention some of the movable proper-
ties like the shares in companies, the
cash, the insurance money that the
minor may get and all these things are
becoming very important and if we
don’t safeguard them, the interests of
the minor may suffer. His education
and his upbringing may suffer. So the
valuable movable properties should
also be added along with the immov-
able properties.

Then there is one minor point that I
would like to bring to your notice and

that is that the mofussil courts, the
sub-divisional courts and the city
courts should be empowered to deal

with such transactions and not only
the district courts as has been stated
here. Because it will be less expensive
for the people living in the rural areas
to go to the city courts and sub-
divisional courts than to the district
rourts.

Mr. DEPUTY CHAIRMAN: They
are already empowered, I think.

Sur1 RAJENDRA PRATAP SINHA:
They are the district courts.

Mgr. DEPUTY CHAIRMAN: It says
‘and such other courts’. They have
got the powers already.
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Surr RAJENDRA PRATAP SINHA:
Now coming to this controversial clause
9, I take the assurance given by the
hon. Minister although I have also
given the same interpretation as the
hon. Minister has given and I would
-only suggest that he should make the
necessary change in the ¢raft so that

there may be no ambiguity about it !

.and the mother may have full right
with regard to the appointment of
testamentary guardian both in respect
©f person and property and the testa-
mentary guardian appointed by the
father may have nothing to do both
with the person and the property of
<the minor so long as the mother is
alive as provided in clause 5. She
should receive priority. Thank you
very much_Sir,

Dr. W. S. BARLINGAY (Madhya
Pradesh): Mr. Deputy Chairman, I
rise to support the Bill. I am perfect-
1y conscious of the fact that a lot of
ground has already been covered by
-the previous speakers but I neverthe-
Jess feel that a few suggestions might
usefully be made even at this stage
and I would make them for such as
they are worth, There is no doubt in
my mind that the legal position as it
-exists today with regard to Hindu
‘minority and guardianship will be im-
proved by this Bill to a very great ex-
tent. About this there is not the
slightest doubt in my mind. But none-
theless I feel that in certain respects
+this Bill does leave much to be desired.
I would take this Bill clause by clause
and I would begin at the end. I would
refer first of all to clause 11 of the Bill
which deals with the de facto guardian.
Under the existing law, de facto
guardians are recognized under the
Hindu law. They have been recogniz-
ed by the Federal and the Supreme
Court, the highest court in this land.
Now, the Statement of Objects and
Reasons goes to say that this parti-
cular clause incidentally abolishes de
facto guardians and the note on clause
11 also says that this clause abolishes
de facto guardians as there is no need
to continue the grant of recognition to

[ 24 AUG. 1954 1 Guardianship Bill, 1953

222

f such guardians. I really fail to under-

[ stand how this clause abolishes de

l facto guardians. If one only reads this
ciause, one will find that it says:

“After the commencement of this
Act, no person shall be entitled to
dispose of, or deal with, the property
of a Hindu minor merely on the
ground of his or her being the de
facto guardian of the minor”.

1
1
l
|
l
!
t

* I really fail to understand how the
wording of this clause such as it is
} really amounts to abolition of the de
facto guardian. I really do not think
so, with all respect to the learned Law
, Minister. Every lawyer for instance
t knows that a de facto guardian, pro-
\‘ vided he is not an intruder, can bor-
! row money for the protection or for
i the benefit of the minor so as to make
the minor’s estate liable for the same.
, This is the position for instance with
. regard to borrowing of money. Now,
' does this clause, viz., clause 11, alter
this position in any way? I submit
and humbly submit that it does not.
' And therefore although the notes and
+ the Statement of Objects and Reasons
| say that the de facto guardians are
+ abolished, nonetheless, 1 feel that they
are really not abolished.

Then the next question that arises
with regard to de facto guardians is
whether after all, in the present state
of our society, these de facto guard-
ians need be abolished. I submit
that they need not. And one of the
many reasons for this proposition is
that at present, judicial proceedings
are so cumbrous, so troublesome, so0
involved, that ordinary people find it
difficult to have recourse to them. Sup-
pose, for instance, a child has not got
the father or the mother, that both of
them are dead. Probably the grand-
father or the grandmother or some
near relation of the orphaned child
will bring him up. In such a case, to
ask that particular person to go to the
court to get himself or herself appoint-
ed as the guardian of the child, I sup~
| pose would surely be a great hard-
ship, not only so far as the child is
concerned, but also so far as the person
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is concerned, the person namely who
acts as the de facto guardian or the
ad hoc guardian of the child. I have
got very grave doubts about this parti-
cular point.

Then coming to clause 9, Mr.
Dasappa raised some very cogent
points with regard to this clause.

There is not the slightest doubt in my
mind about one matter, and that is
that the proviso to sub-clause (1) of
clause 9 and also sub-clause (3) require
radical alteration, There is not the
least reason on earth why the mother
should not be allowed to manage the
property of the child, when she can,
for instance, take the custody of the
person of the child. But apart from
this, I would raise another question,
And this cuts at the very root of clause
9. I would say that so long as the
mother is alive, the father should not
have the right to make a will with re-
gard to the custody of the person or
the guardianship of the property of the
minor. Why should the father be
allowed to do that sort of a thing at all?
The mother can very well look after
the child. After all she is the natural
guardian of the child

AN Hon. MEMBER: She might have
been divorced.

Dr. W. S. BARLINGAY: But she
is the natural mother and the mere
fact that her husband has divorced her
does not make the slightest difference
to the fact that she is the mnatural
mother of the child. And being the
natural mother, she certainly has got
every interest in the child. I suggest
that this is a matter which might be
usefully considered by the Select Com-
mittee. Suppose the father dies and
the mother survives and she may survive
for quite a number of years. And it
she does survive for a considerable
time, then the situation may alter at
the time of the death of the mother, 1
mean to say, the situation as it existed
at the time of the death of the father
may not be the same as the situation
at the time of tne mother's death. The
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situation might have changed. There-
fore, it does seem to me. that the Select
Committee might usefully consider as
to whether the whole of this clause,
clause 9, ought not to be radically
altered. There is no reason on earth

' why, as Mr. Dasappa has very rightly

pointed out, the mother ought not to-
be treated on the same level as the
father so far as the child is concerned.
I would suggest and strongly suggest
that instead of altering the provisos,.
you may alter the clause and say that
just as the father has the right to make
a will—and nobody denies the right.
to make a will—the mother too should
have the right. But neither the will of
the father nor the will of the mother,
shall be a valid will, if the other parent
is alive. If the other parent is alive
such a will has no validity. Why not
take that straightforward position and
do away with this cumbrous clause al-
together?

Sir, several speakers have very
rightly pointed out that the powers
given under clause 7 of the Bill are
extremely inadequate. Mr. Sinha who»
spoke just now has very rightly pointed.
out that, after all, in the present econo-
mir state of our country, movable
property might be even more impor-
tant than immovable property, and
to restrict the operation of clause 7 only
to immovable property and not to
movable property also might mean a
good deal of hardship to the child in:
the ultimate analysis. I, therefore,
strongly suggest that just as clause 7
forbids without the permission of the
court the alienation of immovable pro-
perty of the minor, in the same manner,
certain legal restrictions ought to be
placed with regard to the alienation
of movable property also. In this res-
pect, I would suggest for the considera~
tion of the Select Committee that we
might consider the whole matter from
the point of view of the value of the
property, rather than from the point
of view of the nature of the property,
that is to say, whether the property
is movable or immovable. We can say,
for instance, that if the value of the
property is say above Rs.500 or Rs.
1,000, then the permission of the court
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would be required, but that if the
value of the property was less than
that limit, then such permission would
not be required. That sort of a pro-
vision we can have. I offer this as a
suggestion for the consideration of the
Select Committee for whatever it
may be worth.

1 agree with several of the speakers
who suggested—with regard to clause
5—that the age of three is perhaps in-
adequate. This clause says, “provided
that the custody of a minor who has
not completed the age of three years
shall ordinarily be with the mother”.
I would go further and say that ac-
tually the mother should be given
precedence so far as the person of the
minor is concerned. Let us distinguish
‘between the person of the minor and
the property of the minor. So far as
the property of the minor is concern-
ed, I would agree that the father
should have precedence but so far as
the person of the minor is concerned,
T feel that the mother ought to have
precedence. At any rate, it does seem
to me that the age limit of three years
for the custody of the child is not quite
enough and so it may be raised to five
or to seven, if necessary. I commend
this suggestion for the consideration
of the Joint Select Committee.

There is just one other point which
I should like to raise and that is with
regard to sub-clause (1) (c) of clause
2 of the Bill. That clause says “to
any other person domiciled in India
who is not a Muslim, Christian, Parsi
or Jew by religion, unless it is proved
that any such person would not have
been governed by the Hindu law or by
any custom or usage as part of that law
in respect of any of the matters dealt
with herein if this Act had not been
passed”. This really amounts to a pre-
sumption that a person who is not a
Muslim, Christian, Parsi or a Jew is a
Hindu. It really amounts to a legal
presumption andI do not know if this
sort of presumption would be justifled
but I will not make any further com-
ments on this. I would only say that
that matter deserves to be considered
by the Select Committee also.
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Sir, with these observations I would
commend this Bill to the consideration
of the Select Committee.

SHrl GULSHER AHMED (Vindhya
Pradesh):  Mr. Deputy Chairman, I
support this Bill because it is one of
the series of enactments which the
Government of India want to pass in
order to bring the Hindu Code Bill
which they had proposed to undertake
some time ago. I must say that the
drafting of the Bill seems to have been
done in haste because the language
used in some of the clauses is very
misleading and confusing, In some
clauses attempts have been made to
employ new terminology and new
phrases which also have increased the
confusion in the Bill. For example,
I would refer you to sub-clause (2) of
clause 1 which says, “It extends to the
whole of India except the State of
Jammu and Kashmir and applies also
to Hindus domiciled in the territories
to which- this Act extends who are
outside the said territories”. I ecannot
understand the meaning of the phrase,
“Hindus domiciled in the territories
to which this Act extends who are
outside the said territories”. It would
have been quite clear if they had said,
“Hindus of Indian domicile or origin
residing outside India”; the whole
thing would have been quite clear.
The words used in the Bill and the
manner in which they have been used
are very confusing. I would request
the Members of the Select Committee
to bear this in ming that there are
some clauses like the ones I have
drawn attention to and also those ex-
plained by Shri Dasappa which re-
quire retouching and redrafting. The
words used create confusion even
anfong lawyers who have had some
vears of practice in their experience.
Even they cannot follow what is meant
by theses words. Clause 9(2) speaks of
“the guardian so appointed”. After
reading sub-clause (1) it becomes very
difficult. What is the meaning of “the
guardian so appointed”? If they
had only said ‘“testamentary guardian,
after the death of the father and of
the mother, if the father has prede-
eeased her...... ” it would have serv-
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[Shri Gulsher Ahmed.]
ed the purpose better and the whole
thing would have been very clear.

Surt C. C. BISWAS: If Acts
were expressed in such clear terms
the occupation of lawyers would be
gone !

Surt GULSHER AHMED: I do
not agree with the remarks of my
learned friend because the Bill deals
not only with the lawyers but also
with the common men. They have got
to understand the implications. When
we make any law we do not take
into consideration only the interests
of the lawyers but we take into consi-
deration the interests of the people,
the man in the street.

Surt GOVINDA REDDY (Mysore):
Lawyers will have their profession
however perfect the law be.

Surt GULSHER AHMED:
is due to their intelligence.

The Bill requires redrafting and
a little consideration in the use of
words. The Select Committee may
give due consideration to these things
that I have submitted.

That

I now come to the Explanations part
of clause 2. Explanation (b) reads,
“any child, legitimate or illegitimate,
one of whose parents is a Hindu and
who is brought up as a member of
the tribe, community, group or family
to which such parent belongs or be-
longed, and”. My submission in this
connection is that it should be made
clear in the Bill itself as to what will
be the governing law of a child. To
leave the whole thing in such a
vague way is, I submit, creating diffi-
culties. Who is a Hindu? They say,
a Hindu is one whose both parents
are Hindus. Then again in Explana-
tion (b) they say, “any child, legiti-
mate or illegitimate, one of whose
parents is a Hindu.....” Supposing a
Hindu has married a Muslim girl and
they live separately, away from the
joint family, what will be the religion
of the child? A friend of mine who
has married a Muslim girl has given
male children Hindu names while
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female children have been given Mus-
lim names. In a situation like that,
I do not know how the Act will
determine the religion of the minor.
This will naturally create a confusion.
I think it will be much better if the
law provides clearly that the religion
of the child will be the religion of
the father. After all, the institution
of marriage came into existence only
as a result of the notion of owning
property. When man gave up the
life of an ape or of an animal and
started acquiring property then he
thought of having one particular wo-
man from whom he could get childrer
who would have the right to get his
property. The notion of marriage is
based on the notion of property. The
religion of the child should be deter-
mined by the religion of the father
and I think it should be determined
according to the religion of the father.
This thing should not be left in such
a way as is done in the Bill. Religiomn
of any one parent is difficult to find
out and the other test of bringing up
is also equally difficult in a situation
like the one I have referred earlier
where the father is a Hindu, the
mother is a Muslim—they live sepa-
rately from their families——and the
male children bear Hindu names
while the female children bear Muslim
names. It would be difficult to find
out and decide whether the boys were
meant to be brought up as Hindus
and the girls as Muslims. 1 think
it would be much better if the Select
Committee—when the Bill goes to it
—will consider this point and say that
the religion of the minor will be that
of the father, in order to remove all
these difficulties and litigation that
will follow later on if the provision
is left as it is in the BIill

I now come to clause 5, natura}
guardian. Sub-clause (a) says, “in the
cagse of a boy or unmarried girl—the
father, and after him, the mother:
provided that the custody of a minor
who has not completed the age of
three years shall ordinarily be with
the mother;” In this regard my sub-
mission is, as my learned friend has
also said, that the age of three years
should be raised to five because five
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years is the right age for a child to
gc to school. The educationists and
the people who are experts in psy-
chology and sociology say that the
age of five is the best age for a
child to begin his education. So
1 think it will be much better if the
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age of the minor is increased from .

three to five years, and I hope the
Select Committee, when dealing
with the sections, will give due
consideration to this fact and to the
opinions of the experts, psychologists,
sociologists and educationists, who
all say that the right age is five

years and incorporate five years in
place of three years.
In this connection one of my

learned friends has suggested that in
the case of girls to be kept under
the custody of the mother, the age
of minority should be increased to
more than five years. I do not agree
with my learned friend here because
what happens is that if the mother
marries a second time, in that case
the girl will be a burden to the
second husband and it is no use al-
lowing a minor girl of the age of
eight or nine or ten to go with her
mother to the house of the second
husband of her mother because after
all she will not be welcome in the
house of the second husband. So I
do not think that any distinction
should be made between a girl and a
boy and the age of custody of the
child up to the age of five should be
made applicable both fo a boy and
to a girl and only up to the age of
five both the boy and the girl should
be kept under the custody of their
mothers.

Then I come to the proviso appear-
ing after sub-clause (c¢) of clause 5
which says: “Provided that no
person shall be entitled to act as the
natural guardian of a minor under the
provisions of this section—(a) if he
has ceased to be a Hindu, or (b) if
he has completely and finally renounc-
ed the world by becoming a hermit
or an ascetic or a perpetual religious
student.” About this phrase ‘perpe-
tual religious student’ to which my
friend Mr. Kaushal drew the attention
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of the House, it is very difficult and
it will be very difficult for a court
of law to decide whether a particular
person has become a perpetual reli-
gious student or not, because there
are many who are staying in their
houses and devoting most of their
time to reading religious books. So
this phrase is not a very happy phrase
and some other substitute for this
phrase should be found out in order
to remove any kind of ambiguity and
uncertainty. Then in connection with
this clause 5, as Mr. Deputy Chairman,
you know, yourself being a lawyer,
the law at present is that if a mother
who is the guardian of a minor child,
becomes immoral, then she is not en-
titled to remain the guardian of her
minor child. In this Bill nothing has
been said about the mother if she
becomes immoral or she leads an im-
moral life. Whether she has Le-
come immoral or not there are various
conflicting decisions of the High Courts
and it is very difficult to come to any
conclusion whether the mother who
is the guardian of a minor son is lead-
ing an immoral life or a moral life
because in certain cases the courts
have gone to the extent of saying
that even if the mother has given
birth to an illegitimate child, even
then it cannot be said that she has
become immoral. Well, it is really
absurd. If a woman who has given
birth to an illegitimate child being
unmarried or being a widow, natural-
ly you cannot say that she has not
become immoral. The only con-
clusion that one can draw is that she
has become immoral. Even then the
courts have said that she has not be-
come immoral unless the fact is
proved in the court of law that she
has been leading persistently a life of
shame or a sort of irregular life, not
leading a normal life. My submission
is that in this Bill some kind of a
provision should be made that if the
mother who happens to be the guard-
ian of a child marries or gives birth
to an illegimate child or becomes im-
moral, she will not be entitled to
remain the guardian of the minor-
child.
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Surr T. PANDE (Uttar Pradesh):
Normal lifé!

S#rr GULSHER AHMED: But not
:according to the religion; it may be
normal according to the law of nature.

Then 1 will come to clause 13
and here I do beg to differ from my
learned friend Mr. Dasappa when
he says that this clause can be divided
into two parts. He says that even
the natural guardians are subject
to “the appointment or declaration by
a Court”., In this respect I do sub-
mit that this clause does not apply
to natural guardian because if we
read the whole clause it becomes
~quite clear that a natural guardian is
never appointed. He naturally be-
comes the guardian, I mean the father
and mother become natural guardians
and there is no need for any appoint-
‘ment or declaration.

Surr H. C. DASAPPA: This is
only with regard to the first half ot
the clause. The first part refers to
appointment or declaration but the
second part refers to all guardians
under the Act.

SR GULSHER AHMED: I will just
read the whole clause. “In the
appointment or declaration of any
person as guardian of a Hindu minor
by a Court, the welfare of the minor
shall be the paramount considera-
fion”—and the sentence is not com-
plete—“and no person shall be entitl-
ed to the guardianship by virtue of
the provisions of this Act or of any
law relating to  guardianship in
marriage among Hindus, if the Court
is of opinion that his or her guardian-
ship will not be for the welfare of the
minor.” The court while appointing
persons as guardian will have to take
into consideration all these things
that are being said here. So I donot
see that this clause applies to the
natural guardian and the interpreta-
tion that has been given by my learn-
-ed friend, Mr. Dasappa, I do not think
is correct because a natural guardian
is not being appointed or declared;
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he automatically becomes the guard-
ian.

Serr B. K. P. SINHA: The lang-
uage is confusing.

Surr H. C. DASAPPA: There will
be no objection if the clause is split
up.

Surr GULSHER AHMED: That is
why I submit, because there 1is a
controversy about this clause, that
it will be good if the Select Commit-
tee would be kind enough to look
into the language of this clause and
if possible, to split it into two sub-
clauses so that the whole thing may
become quite clear. As at present
the clause is not very clear and is
likely to create a lot of confusion and
arguments can be advanced both in
favour of my learned friend and in
favour of the argument that I have
just advanced. So I would submit to
the Law Minister that he will kindly
keep in view this clause during the
Select Committee stage and will try
to improve the language because it is
also very confusing,

With these words, Sir, I take my
seat. Thank you very much.

ot wree aw (feedlt) @ osfra
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7ot gw g 9fgdr T 42 fyu
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fod g9 frem & yorfgsr fas A
SEXT W AT A9 | X g§ fwew
® IS A A FAMET FAA
g AT AR

W fav & @ @ O qew &
TF TETET #R gHU  §IAF 0
¥ qrgar § fF oF frew 7 -
g ¥ 7 oF f I § FfeT
g R T g 8, TR fam A,
7 far @, a1 qEew @ od)
@ TE § fF w1 frw] sw F
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aifesr & AR gET fraT qEE I
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by religion within the meaning of
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“(a) any illegitimate child both of
whose parents are Hindus”
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wofafedes g g o feR ®]
gFar § | ’i' ‘
arit ag fear § fF wwdar a=ar
@t g ar JeEd, 9x q-aw 7
g oF fgg @1, ak g g wfaeh
§ qer @ at feg W s
TR 5 78 foer gar §—

“(b) any child, legitimate or illegi-
timate, one of whose parents is a
Hindu and who is brought up as a
member of the tribe, community, group
or family to which such parent be-
longs or belonged”
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qYEATA a1 A WAT | W g
g F o ar iy far s W
w7 @t ag g 7 wWw, g
aig g ! gafer F s g fx
Farer R & () A () 9T
qAfaars FT 0

T g fgg o Ay aTEn
F I K FE W9 |
Ius foofad § Ao T SEl
g aizg fao o= owd &
g & faw w2 @ a1 ) fefes
T FTEAT AT T A § gaw
sfes agea dar g1 f57 & @waar
¥ Qi FE FN UF
fagraa @ET § @ FX IR Y4
IR A | 9 TG Fas  oAT
3T omF & T QY H oW
Fo qI9T &1 A A A I
qigz arse foar § 1 a=r S F
dw =17 sfafrdg §, S @A@A
ifew 99 @WT, ¥EREE AT &,
IR Ao § B s e QA

F1 gq@ g o wifs e T
F HES IR @A 5] &,
3 frdY ooet s & @ @Y
g fog fAue game 94 #71 TAm
¥ G IURT § FAT § AW
FLWE | W& 97X § foag &—
“another pair of tongs to catch the
riches of the minors”, “communal
ideal is better than the national ideal”,
“equality of all men is being imposed

upon us, leading to injustice, tyranny,
rebellion and social disorder”

aife | & wwear § BF ogw frew Y

[ FaE TN FE B WAT T

g 73 gwifrga & 7 WX%T

§ 108 B wfy @ qfe A

Ta FT g A an fomy §—
“Shri Pt. Jawaharlal’s tirades against
caste, and Hindu social system and
Hindu orthodoxy. It is not just to

desire being called Hindus and to
sabotage the Hindu system”.

w frer s srfadg oA @
flod IR & A & &, X WG
T T d fr ot Forw ¥ W@
T § AT a8 g ger Awed )
affr @ @ § B st 90
g &fes o9 @I, gneER
7 Q& anfear s frafg 99 § adf
gaTed afew g% @, gRaa aear
a7 T Ararfaa o T AT g F—
“The Sanatan Vedic Dharma
Sabha has no objection to the:
above Bill”. gw#rafes oq awr-
SFgare FFed f1 qaaer T f "
FgueER &1 9% gar Fer g
5 BT F aw o @ fgg W
eH g ST, §RA @ow gl W
ar g fFersr o A9 @1 T;
T, AAT T AR AGHEER F
feg o & fvqar s=re § 1

-

a@ § WY ARG @AEA g6 WY
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g% § H g o e
gearifmg o &€ &5 ag foo
o T T ¢ WK T T |
9o 7Y @@t &) 7% Rl W™
e FE TFA9E T AT & OE
t ok & T T AF
FqE # q€ &, v o §F gwwar
g fr gow €T St AN wW
aa%a'rirrfezrn ¥ g3 IR«

fegell & o1f qom & @@ @
o Py B S0 @Y w8
St oW av faw gR § 9 59

g
# aai ot fomd & 9
& foar & fr agi T 42 gU
Fr qror F1 facwe WoTew
g\ # 3T & A IBAT E
T ST wW A R A @
feg meft &1 & W W
I F oW T aE W AW
fem A e d a4 it Tw® &
Hf fgg o #t qar aff FX Owd
g1 7 awd =1 fgg @ &7 dfew
gk %I FEX & | T 7 B
TES; I8 ¥GFC 7 a1 &w AT
WOT FT GFA & A A &AGAT AT
fergsit @7 & 4
{qﬁ?*ﬁﬂmﬁ@ 2
I AT AT E 1 AT T 7
e g v s g e
T €Y o, &Y ag wieww A
® wwa | W feefee § |
oo FeaT & 5 e dw &Y

@&%%ﬁ

s
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zrg

[RAJYA SABHA ]

Guardianship Bill, 1953 240

g F W qUT e B[RS
ﬁmﬁ‘%hﬁﬁaﬁe‘rlmm
@ foear & feq  =fyay, afa,
gl A geIEEl 9 S
F& 4 AR a9 e ggw
g | W W ST SW HT GIEAT
FToafgFR 7gf &0 @ A @
TEY A ERY | TR Wrg 9%
ag & smr wvfegd fF o feer
F1 eqT 919 §1 §  @wdr &
ST, FEY IST IF, I§ o AW
AT L TT AT FE IS G
T a1 IAHT GIHOUGT FT ATTH
q AT 9T 1 gE W @Y awar &
fr ag e} gl & FT MR
TEEq WEw W AT 9w, T TQ)
Fragga @ I@ qar @ wwar
§ 137 @9 9 gwe @gq gifEmard
F g frer s wfgd | feR-
|W A 39 aw W oAga A A
g1 FTT § | gAR AW Wi
# g FETWI ST AP AW
# OF T & AR W Q)
& 1 T ag | aga @ afaa g
Wt ST 1am & oty Sgw & =9
T & demr W fadw ot v ger
Mot AT F@ § | TR
giagre A 59 90 & Sga & 949
fasd & fF ek g =fr ok
R EET S AT 7 9
7% frae go ag & €  gwar
g, T gAR I AW I O
@ § o9 faR F& d9eT F@r

-

afgd | qgl F o T W@
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§ T aEw @ § AR T=%
W, 7 W @ eEi Fr dEWy
F® § TR FTE AgFAA A fear
fr R F% gy T 9T Iy
perpetual student of religion
ghm At ag misyT FT gFII AGI
ST Al 4y OF AwErEw | &
SR ) uH & ereATiews  areqa
& a A gw gAr fgaet &
M 7 aF WW, A w7 O
R Ay 7 €? A@ 9@
g & fF 39 o w1 TEl wr
39z FAST X FWM

qEly ara o 97 FEd § ®
ge fF sofas & smd a8
@ g i aR FE awes g4 §
a1 Ia% gXHAT AT & gMT
TfEd, IR FE AT T97 § Qv
IqHr oA faar & FAT vy
wrfgd, 98 T AT gEw q  ad)
qTE | ST F [T B GTAAT
9% §, W A IITET AR G §,
| ged 7 af afgedt dws @y

g1 A g IgE ag fear  fF

ATTAST I H GLAFAT AT T
gRT | ST waeT a a7 gar fE
foar @ FE@T W IT I AT
areA TEY AW | g A AT A9
qMT Afed | §FY TEd ® O
qraT F1 gy AfgFR gWT Fifgd
qE T AT Y AT ANE,
AT 1 OEST  §ww gEr w
Facdl 9§ 1 q4F I qmw §
fr g9 99 # g9 T fear
ST ke S

m e d =N ¥ TX
@t 9 af @ a7 W T § sER
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WM 4 T[A ¢ @ @
T Jifgd | fF g AT @
g e fod gy &
BT N\ I, T qIOF FoF A
fract a9 9@ 3 I §F9 &
§FM & WaAFT §, TAH TS A
qFd § | 9 O § TW IW @R
T gFr wifew, W oem W
8T 3w fqur smT Wfgd v -

w fe & wwy § ag fom
gw il owr w wiem oW
geomT 9 wufy ey 7 @, at
qg FIF IO F GXAT FT FlHFILY
T ® ¥ §, T AW A
T A oad A | 9w 39 FsF
FT ST TET T o ®
R fg] g & steX 9X far
qEe @ R FT W Foag W
o @ & w7 OTEW 9@ |
FRAT AN gy & 7ogT F
S WI § 1 e ATy frar swAr
AoET Fgo ff & ar W T=9 @
qTe TN & ST aRE § FX qEd
ifmaeas g3 5@ 9
WES dged  §  ATRAT qOAY
o &1 7 Fg@ &ar § |
feqa™ & =T T W@ F  AA-
g F AWA I8 BN @S §, 99
qFAC A% I J;A W oqmr § &
TF ANET B SN @ wogT #
93 WG § WX @ 9% gl
maargé,aga{f TEodl &
7 @ SyEr dmafed aE w gy
Feodt 2 1 g v ¥FR fggearn
WEE T T 4 wlem ®
gamaT g fr g i w faw @
T8 o Tifgd 4 AT {  wawr
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EoRT FRT § | 98 gR faamw
7 gror faamgo & farg &
g ey o et & fedt
AoRT WA AT R A AS I
9T grafq a7 WE A9 FX qwd |
o Furer & faar geam & fF
=7 o1 qow Tww g W @
qarfaw & ghar arfed | gwFr
#f g, & o= aw©@ & auw
T gET, AT, TEIET  FAET
W g7 feg wgow@r § N &Ry
Togmg ? Arfgg asar v
FEH GEEAT FAT JEA R, [T
w@ar g, feg Y axg & wEd
S @ foer @i, a8 a@ AL
T A oA e | aga ¥ f§g
I QF § S gAT AT AW W
TE TS| T FW AT OATIHA ERIT
fr aga & fe,g AT 9@ § @R
TG TR T AT G A& FQ
gl ag o zw 3} A
ft agg @ o9 SN A gEd oY FE
ATy § @ FT IGHT WD FT
qreq 7@ #d £ | I AR ga]
Tl Wl F @T 98T & I
AT W g | Y dAq wE a® €
fe s od & T & W@
e § dwE a1 FAT fAgma Toa
R Gfedams #'w gNT | /O T
¥ wgh av ©9 wR dR &9
FEX FT AT §, IR AW
msgw aff AT TR, @R
oW @ faw #& sgm@r ar

gwar § | "

4 IR 43 FgX FT @AY
wew gt 8 7 g Smr
agl

T
wSga A9rd@ # AL ST
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T1fgd | g¥ S A word #r WS
gT WOEHT WIWIT FI WrWTET Ad
3T wifgd | AT S QY I
“fre 1 HT=, gEX F qf@
qEA qOS TG AT WY &, v W
JoqT Tfgd | qE Y | F qwa gfn
FT FATT 6 AL JQ@TE | qF
Mg 7 AT gl W™ oSt %8
Wegfaos & ak & oo forar &
I X GVFT FAA F AW AR
IR #AT "t S wex fyEme
w0 | 70 fao d &t i qnfed
a8 & STl A W 9K gw faw
FN ERT  F¥E FIT| TR qgT A
qgg oF a1 g § s fF qafas
) & S W Fgw & A9
I ARG g P v 3
W & qates daae fafe
gq foo 1 samn o fowg  afr
TEHFT SART & SqTAT
| 9 0 wwir § fw o oad
T AT I WO TR § s
fear T | 3w WRT & g A
HIHT g I § |
SHrI B. K. P. SINHA: Mr. Deputy
Chairman, I entirely share the feel-
ings of the previous speaker and
some other speakers who preceded
him that this branch of the Ilaw
deserves a well merited repose. To
me, the title of the Bill appears to be
a bit misleading, a sort of misnomer.
It gives the impression as if Hindu
law—original Hindu law—as based on
scriptures, contains some special
provision for minority and guardian-
ship, and that this Bill seeks to codify
that branch &t the law. There is noth-
ing like this. There are only a few
texts in the original Hindu law, in the
specifically deal with
minority and guardianship. This

branch of the law, as it is administer-
ed today, is mainly based on statu-
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tory law, and sometimes on exten-
sions of principles prevalent in other
countries, like the British principles of
equity or principles of contract. Take
the case of attainment of majority.
The original text prescribes the age
of 16, but that has now been super-
seded and abrogated by the Indian
Majority Act.

There are some other Acts like the
Guardians and Wards Act and the
Court of Wards Act which deal with
minority and guardianship, and they
control the Hindus in regard to these
matters. Take the case of the con-
tractual ability of the minor. 1t is
entirely governed by the Contract
Act. Even the contractual capacity
of the guardian is controlled by the
Contract Act. This fact has been
recognised by most of the eminent
writers on Hindu law. There are
some portions of Hindu law which
have almost become part of our tradi-
tion, part of our culture and part of,
as it were, our whole life—e.g.,, the
provisions regarding marriage, di-
vorce, or the joint family, the Mitak-
shara and Dayabagh succession, etc.
We cannot easily disturb them. If
we want to change our law, we can
change only the Hindu law in
matters like marriage, succession, etc.
We cannot change the law of all the
people in the country, because in
such matters the Hindus have been
accustomed to one set of laws, the
Christians to another and the Mus-
lims to yet another, and so we can-
not all at once have a civil code
dealing with all the sections of this
great nation. But minority and
guardianship is mainly controlled by
statutory law. The Hindu law
as such has nothing to do with it.
And in these matters provisions regu-
lating or controlling the Muslims
would to a very great extent be simi-
lar. And the structure of Hindu law
or the structure of Hindu  society
would not be disturbed if this portion
of the law were left to be regulated
by statutory law. 1 therefore feel
that for minority and guardianship we
should have a civil law which may deal
with all the sections of the Indian
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nations—Hindus, Muslims, Christians
and so on and so forth.

Then I come to the question of
legitimacy and illegitimacy. I entire-
ly share the convictions of the pre-
vious speaker that there should be
no scope for these invidious distine-
tions under the law. I cannot under-
stand illegitimacy. For the matter of
that, nature does not recognise ille-
gitimacy. Every child is legitimate
in the sense that every child is born
of one father and one mother. It is
naturally impossible for the child to
be born of two fathers. A child has
always one father and one mother.
This is the law of nature, and so, why
should you make a distinction? Be-
cause one man had committed certain
folly or indiscretion, why should we
call his child illegitimate?

surr GULSHER AHMED:
question is of social inheritance.

The

12 NOON N

SHrr B. K. P. SINHA: Inheritance
is regulated by man-made law.
Iliegitimacy is not recognised by
nature or God. Let us do away with
this distinction. = When nature does
not recognise it, why should we re-
cognise it and give it legal sanction?
Moreover, illegitimacy is a  serious
handicap. A child who is considered
illegitimate cannot rise to his full
stature. We know the story of Karna
in the Mahabharata, He was a great
hero, according to some the greatest
hero of the Mahabharata, but the
stigma of illegitimacy was attached
to him—Suta putra, Sankar Varna
Therefore, he could never rise to the
stature that was his due. I can very
well understand a man being punish-
ed for his actions. The criminal law
does not recognise any vicarious res-
ponsibility. Why should we burden
an innocent child with vicarious res-
ponsibility for something done by
others? I therefore feel and I would
urge the Law Minister to consider
whether it is not proper to do away,
in this latter half of the twentieth
century, with fhis invidious distinction
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which hampers the proper growth of
a man’s personality. Where is the
question of legitimacy and illegi-
timacy? Nature does not recognise
it. Why should we recognise it?

Surt GOVINDA REDDY: Then
these words must not be in the
dictionary.

Surr B. K. P. SINHA: Coming to
the clauses of the Bill. A minor is
defined as a person who has not com-
pleted the age of 18 years. But for
some purposes for exgmple when a
person is under the gurdianship of a
Court of Wards or when a guardian
is appointed by the court, he attains
majority at the age of 21, He is
considered to be wise enough to
manage his affairs at the age of 21.
But if he is under his natural guard-
ian, his wisdom is accelerated by three
years. I do not see any rational rea-
son for this. I feel that in all
cases the age should be brought to
parity. Whether it is a case of a
natural guardian or whether it is a
case of a guardian appointed by the
court or tutelege by a Court of Wards,
in all these three cases, the age of
majority should be fixed at 21. This
is one of the things which I would
like the hon. Minister and the Joint
Committee to consider. I know that
the law has been there for a long
time but there appear to be no rational
reason behind these distinctions and
it is high time that these distinctions
should go.

Coming to clause 4, it appears to
be quite proper. When we are codi-
fying the law, those portions of the
previous law which are inconsistent
with the new code must go.

Coming to clause 5, I find that sub-

clauses (a) and (b) create some sort
of confusion.

Surt H. C. DASAPPA: Do you
refer to the proviso?
Sarr B. K. P. SINHA: Not the

proviso, but the main clause. In (a)
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it is said ‘in the case of a boy or un-
married girl’. There are no qualify-
ing words before ‘boy’ or ‘girl’; it may
be both legitimate and illegitimate.
But sub-clause (b) specifically deals
with an illegitimate boy or an illegiti-
mate unmarried girl. While by impli-
cation sub-clause (a) is confined to
legitimate boys and legitimate un-
married girls, I feel that we should
not leave it to the interpretation of the
courts. We must make it plain that
sub-clause (a) refers to legitimate
boys and unmarried girls. If you
propose at all to keep the distinction,
though personally I do not like that
distinction, you should add the
word ‘legitimate’ in sub-clause (a).
That will make the meaning very
clear and no disputes will arise in
the courts. Then it says that the
custody of the minor shall be with
the mother till he is of the age of 3.
I think the age of three is a very
immature age at which to trans.
fer a child from the mother to the father
or anybody else. The age limit should
be extended at least to 7. A child
before that age cannot very well be
looked after by his father. The mother
is the proper guardian to look after
the child and so the age should be
raised to 7.

AN Hon. MEMBER: More liabilities.

Surr B. K. P. SINHA: Yes, but it
shall be discharged better. Because in
a law of minority and guardianship
the interest of the minor is always
supreme. That should be the guiding
factor in making any provision and the
interest of the minor till the age of 7
at least requires that he should be
under the futelege of his mother. Seo
the age should be raised.

Then Mr. Sinha from Bihar wanted
to make some distinction between the
mother and the step-mother. I do not
think it is necessary because under the
Hindu law as he himself said the
mother® excludes a step-mother. The
word ‘mother’ here will be understood
in the sense in which Hindu law as it
is administered today takes it. I am
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reminded in this connection of the in-
terpretation of the word ‘sister’, In the
thirties sisters were brought in the
categories of ‘heirs’. There was a dis-
pute as o whether the word ‘sister’ in-
cluded a ‘step-sister’. Most of the
Indian High Courts themselves said
that it excluded a step-sister because
they went by the meaning of the words
‘sister’ and ‘step-sister’ as current in
the English language. But then one of
the cases went to the Privy Council
who held that since Hindu law does not
make a distinction between a sister and
a step-sister, therefore the word ‘sister’
is deemed to have included the word
‘step-sister’. In this matter the reverse
is the case. The Hindu law makes a
distinction between a mother and a
step-mother and the word ‘mother’
automatically excludes the step-mother.
So no specific mention need be made.

About minor husbands, I agree that
child marriages are very common in
spite of the Child Marriage Restraint
Act but we cannot frame a law on the
basis that the law is being broken in
practice. We have to proceed on the
assumption that the law is being res-
pected. Moreover there is a definite
trend in the Hindu society today for
the marriage age to be raised. Each
year the age of marriage rises and I
think in a few years the marriage of
minor boys would be an extremely rare
phenomenon. So there is no necessity
of prescribing that the minor husband
will not have the guardianship of his
wife.

Regarding clause (a) of the proviso
to clause 5 there were some objections
from both the previous speaker and
Mr. Sinha who said “Why should a2 man
cease to be the guardian of his children
simply because he changes his religion”
and Mr. Sinha further referred to
article 25 of the Constitution and said
that this offends against it. I do not
agree with him. That article simply
says that every man shall be free to
profess whatever religion he likes.
That never laid down that every man
shall be free to profess any religion and
at the same time to have the guardian-
ship af somehaody who is professing an-
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other religion. If the father is free to
profess any religion, so is the child. If
the child is born in a particular
religion, if he is born to a particular
society, he should, unless he attains
majority, live in that society and fol-
low that religion. When he attains
sense enough to know what is good and
bad for him, he would be free to
change his religion but before that
stage is reached, it seems to me un-
reasonable why a child should be
forced to live under the guardianship
of a man who has changed his religion
and passed over to another society. To -
me it appears that this clause does not
offend against article 25 and it is an
extremely salutary provision. I feel
clause (b) is also a salutary provision.
It is recognized by Hindu law that
whenever somebody becomes a hermit
or an ascetic or a perpetual religious
student, he loses his civil or secular
capacity. This proviso simply takes
note of the existing provision in Hindu
law and the words ‘perpetual religious
student’ do not create any confusion.
That is a very well crystallised and
defined conception in Hindu law. I do
not think it will occasion any litigation
or dispute. Moreover when a man
becomes a hermit or an ascetic or a
Naishtik Brahmchari or a perpetual
religious student, he, as it were, breaks
oftf from the whole world. He is guided ™
by other-worldly considerations. His
mental make-up, his psychology as-
sumes an entirely different character
and he becomes unfit to manage secular
matters. So in all propriety such a
man should be excluded from the
guardianship of the child. My friend
referred to the case of Rishis and
Munis but they did not look after secu~
lar matters. They simply taught the
boys and gave them training. They
were teachers as it were and they were
not guardians, and did not look after
the secular affairs of their wards.

Clause 6 again gives an impress to
what we find in the Hindu law today,
that on adoption, the adoptive father
becomes the natural guardian.

Under clause 7 (1) the powers of the
natural guardians so far as movables.
and, immovables are concerned are put
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on a par. The guardian can deal with
both types of property only in a certain
manner and in certain contingencies
but then sub-clause (2) puts certain
restrictions on the powers of the guard-
ian so far as immovable property is
concerned. I don’t see why this dis-
tinction between the two should re-
main. There were times when immov-
able property was the only kind of
property and movables formed a very
small and insignificant portion of the
total property but with the growth of
- time movables are assuming greater
and greater proportions every day.
Immovable property is now the lesser
part of the possessions of a man and
moreover with the legislations regard-
ing land and houses that we are con-
templating, this will assume still lesser
significance in the future. So there is
no necessity of making a distinction be-
tween the two types of properties. But
that distinction can be removed in two
ways: The first is that the same res-
trictions should be put on the power of
the guardian as regards movable pro-
perties as is put by clause 2 as regards
immovable property or the other way
would be that the restrictions prescrib-
ed by clause 2 as regards immovable
property should also go. I think the
latter would be the proper and better
course. Today even in dealing with
the immovable property of a ward, the
natural guardian has certain freedom,
certain latitude. Hig powers are simi-
lar to those prescribed under clause 7,
sub-clause (1) even as regards immov-
able property. Now we are equating
the powers of the natural guardian by
sub-clause 7(2) to the powers of a
guardian appointed by a court. Some
restrictions are being put. The guard-
ian, even if he is thenaiural guardian,
has to run to the court for every tran-
saction regarding the immovable pro-
perty. That means it will put a lot of
expenditure on the estate of the minor.
‘This procedure will be cumbrous and in
some cases eXtremely vexatious. Sup-
pose the property of the ward is a
small one and there is imminent danger
to the property. And suppose the pro-
perty could be saved by the transfer of
a small portion of it. The man has to
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go to the court. We know some money
will come into the coffers of the State
and some to the pockets of lawyers and
the matter will take some six months.
By that time, the property might have
depreciated and the danger to it being
so imminent, the whole property might
have gone away. Moreover, the ambit
of the natural guardian is very limited,
being only father, mother, husband. It
does not stand to reason that the father
or the mother shall be less solicitous of
the interest of the ward than the court.
The father or the mother is always a
better judge of the interests of the
child than a court can possibly be.
Therefore, I feel that this sub-clause
should not be here, sub-clause (2) and
the natural guardian should have the
powers which he possesses today and
no more fetters should be put on that
power.

Then I come to the question of the
transaction being void or V@&iable,—
whether a transaction entered into by
a guardian in violation of sub-clauses
(1) and (2) of clause 7 should be void
or should be voidable. I think to make
them voidable would be a better ar-
rangement. Unless we want to put a
total ban on all dealings by guardians,
we cannot make the transaction void.
If there is total ban, then nobody will
purchase the property and even if
somebody does buy it, it will ipso
facto, be void. But hers we have pres-
cribed that in certain contingencies, if
there is danger to the estate, or benefit
to the minor, the property can be
dealt with by the guardian. If the
guardian has discharged his duty
effectively, then the transactions should
not be made void, because, after all.
who is to judge whether the transaction
is necessary or reasonable and proper
or not? It is for the court to judge. To
make it void, would be to do away with
the judgment of the court altogether.
In that case, this provision becomes
nugatory or contradictory. In view ot
the powers sought to be given to the
guardians and properly sought to be
given, I feel that the transaction should
be voidable and not void.

Then I come to clause 8. This clause,
I feel, is based on the judgment of the
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Privy Council in that famous case
fought out between Annie Besant and
the father of that person—your name-
sake, Sir, Mr. Krishnamoorthy. Now,
when that case went up to the Privy
Council, certain standards were laid
down by the Privy Council and this
clause hag incorporated those stand-
ards. But I feel that sub-clauses (a)
and (c) are out of place and improper
because, I have read that judgment in
the Besant case, and my own feeling
js that the conclusion is against the
whole tenor of the judgment. The
Privy Council lays down that a
father cannot divest himself of the
guardianship of his child. He remains
the guardian in spite of himself. He
hag to remain guardian because it is
the duty enjoined on him, both by
law and by God. After coming to
this conclusion, there was no option
for them but to dislodge Mrs. Besant
from the care of the child. But they
fought sy of that. They did not go
that far. Therefore they developed
certain theories which have no place
in Hindu law, that when expectations
had been raised or a certain standard
had been laid down, and if those
expectations or those standards were
endangered by the revocation of that
authority, then in that case, the re-
vocation shall not be allowed. To me,
these exceptions seem to he extremely
unreasonable. who after all, is to be
the judge of the interests and the wel-
fare of the child? Surely it is the
father or the mother. Is it to be the
father, mother or somebody else? The
father may entrust the child to the
care of some person, or the mother may
do it. But after some time, it may be
-discovered that they had made a mis-
take, that the father or mother had
erred. In that case, it should be open
to the father or the mother, as the
case may be, to revoke that autho-
rity. Therefore, I feel that sub-
-clauses (a) and (c) should be deleted.
Instead, I feel that one more clause
should be added here, similar to sub-
clause (b) of the proviso to clause
5, that is to say “if he has completely
and finally renounced the world by

becoming g hermit or an ascetic or a
perpetual religious student.” This
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should be added to the clause deal-
ing with revocation of authority and
sub-clauses (a) and (c) of clause 8
should be deleted, because they run
counter to the principles of Hindu-
law. RAT

Then I come to clause 9 which deals
with the guardianship of a minor legi-
timate child. I have already urged
that we should not make a distinction
between a legitimate and an illegiti-
mate child. But if this distinction is
to be retained, then there should be
some provision for the guardianship of
illegitimate children also. I do not see
any provision in clause 9 or in any
other clause of this Bill for the guard-
ianship of an illegitimate child.

Mr. Dasappa has already spoken
about the inconsistency and confusion
that the proviso to sub-clause (1) of
clause 9 leads to. I think if that is de-
leted, then the whole thing will be clear
and put beyond all doubt or confusion.
It is proper that de facto guardians
should be done away with. These
inter-meddlers did a lot of mischijef
and.....

AN HoNn. MEMBER: Exploitation.

Shri B. K. P. SINHA: So much ex-
ploitation and so much litigation crop-
ped up that it was ruinous to the minor,
ultimately. So they have rightly been
given the go by. o

I come now to clause 12—Guardian
not to be appointed for minor’s un-
divided interest in joint family pro-
perty. The first portion of this clause
is quite proper. It takes note of the
decisions of several High Courts as wel]
as of the Privy Council. But the pro-
viso again appears to be improper. The
proviso says that “nothing in this sec-
tion shall be deemeq to affect the juris-
diction of a High Court to appoint a
guardian in respect of such interest.”
This matter was raised in several High
Courts. Some vf the Indian High
Courts, 1 think they were Allahabad,
Bombay, Calcutta, held that the High
Court in spite of the general provisions
of the Hindu law, since it is the suc-
cessor of the Court of Chancery—or
was it some other court~I forget which
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—being the successor of some particu-
lar British court, and by virtue of that
succession, they had the power to ap-
point a guardian even for the undivided
interest in the joint family property
of a minor. Subsequently there was a
decision of the Privy Council—I forget
the reference but I would refer the hon.
Law Minister and the Members of the
Select Committee to some case quoted
in Maine’s or Sarkar’s Hindu Law. Ac-
tually it was not a decision but an obi~
ter but then even obiters of the Privy
Council are binding on the High Courts
here and they controt the decisions of
the High Courts here. The Privy Coun-
cil held that it would be entirely against
the scheme of Hindu law and joint
family property to appoint a guardian
of a minor so far as the undivided in-
terest in joint family properties was
concerned and they made no exception
in this regard so far as the High Courts
were concerned. I feel that this should
be properly looked into and if found
proper, this proviso should be deleted.

Coming {o clause 13, I feel that this
clause consists practically of two sen-
tences joined by the word ‘and’. So
far as the first part which begins with
“In the appointment or declaration of
any person as guardian of a Hindu
minor by a court the welfare of the
minor shall be the paramount consider-
ation” is concerned, this portlon deals
with matters which, properly speaking,
are not relevant to this Bill because
this deals only with the natural guard-
ians and not with guardians appoint-
ed or declared by any court. The first
part of this clause controls other Acts.
Difficult questions of interpretation may
arise later on as to how far the first
portion of this clause affects the opera-
tions of other statutes. The second
portion, of course, is in very general
terms and deals with natural guardians
also with which this measure deals. I,
therefore, feel that while the second
portion beginning with “no person...... "
and ending with “the minor” should be
retained, the first portion should be
completely eliminated. If any change
is sought to be made that change may
be introduced in the appropriate Acts.
That is all I have to say.
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Towards the end I will refer to the
question of re-marriage and change of
religion. Re-marriage of a mother has
very often been made the ground for
depriving her of the guardianship of
the child. So far as change of religion
is concerned, the law at present is that
if the father changes the religion the
boy goes along with him to the same re-
ligion as the father but when the
mother changes her religion the position
is different and the mother is deprived
of the guardianship of the child. The
Select Committee should consider whe-
ther they should retain the law as it is
today or whether some change is neces-
sary. I find that in this Bill there 1s
no specific provision dealing with re-
marriage of a person or with change
of religion by any one of the parents.
If the Select Committee feel necessary
—and I think it is necessary—that we
must have some reasonable provisions
regarding these in a Bill of this nature,
they will no doubt take suitable
action. With these words, I commend
the Bill.

PanpriT S. S. N. TANKHA (Uttar Pra-
desh): Mr, Deputy Chairman, it is my
misfortune that my turn to speak has
come at the fag end of the day and as
such, I do not think I can make any
valuable contribution to the debate.
Hence, I will ask your indulgence and
the indulgence of the House to be per-
mitted to express my views on what
may already have been said by so many
other speakers.

Before I come to the provisions of
the Bill, I would just like to refer to
one of the replies received regarding
the opinions expressed on this Bill and
which is opinion No. 31 received from
the Supreme Court printed on page 50
of Paper 1I.

[THE ViIcE-CHAIRMAN (SHRIMATI PAR-
vATHI KRISHNAN) in the Chair.]

The reply received from the Regis-
trar of the Supreme Court is to the fol-
lowing effect: “I am directed to state
that the hon, Chief Justice and the
other Judges of this Court have no
desire to express any opinions on the
provisions of the Hindu Minority and
Guardianship Bill, 1953”. I believe,
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Madam, if I am not wrong, that the
same reply was received from the
Supreme Court on the Marriage and
Divorce Bill. I believe that this pro-
cedure has been adopted by the
Supreme Court{ under the impression
that they being the highest judicial
appellate tribunal in the country it
would not be right on their part to ex-
press any opinion on the various Bills at
their formative stage at which their
opinions are being asked for. With the
greatest respect to the hon. Judges, I
may be permitted—with your permis-
sion, Madam—to say that I think that
that is not a correct attitude to adopt.
‘To my mind, it is not only the duty of
the Supreme Court to unmake, or ratify
the laws which the legislatures make
but it should also be their duty, as the
highest judicial tribunal in the country
and also because it consists of some of
the most eminent judges, jurists and
lawyers, that they should guide the
legislatures and the Parliament in the
making of laws by expressing their opi-
nions on the Bills even at their forma-
tive stage. With these few words,
Madam, I will come to the provisions
of the Bill.

The salientl features of this Bill are:
firstly, it reduces the age of majority
of wards for whom guardians have been
appointed by the court from 21 years
as provided in the Guardians and
Wards Act to 18 years; secondly, it
gives the right of custody to the mother
on the person of her minor children up
to the age of three years in preference
to the father; thirdly, it takes away
the right of the natural guardians to
alienate properties of their wards with-
out the permission of the court; fourth-
ly, it takes away from the natural
guardians the right to revoke the autho-
rity which they may previously have
given to another guardian appointed by
them; fifthly, it takes away the father’s
right to exclude the mother from the
guardianship after his death by ap-
pointing a testamentary guardian; sixth-
1y, it authorises the mother to appoint
a testamentary guardian where the
father has not appointed any such
guardian; seventhly it takes away the
de facto guardian’s right to deal with
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and alienate property like a natural
guardian and eighthly, it authorises
transfers of minor’s properties only if
it is to the evident advantage of the
minor in place of the words which at
present stand in the Guardians and
Wards Act namely “to the benefit of
the minor or his estate”.

Madam, if these new provisions of
this Bill are considered good and pro-
per for the minors and their estates,
I do not see why these provisions are
not being incorporated in the Guard-
ians and Wards Act itself so that these
provisions, if they are salutary and
beneficial for the minors, may be ap-
plied to all minors alike, whether they
be of the Hindu religion or of any
other religion. No cogent reasons have
been set out in the Objects and Reasons
of this Bill as to why it has been con-
sidered proper to apply these provi-
sions only to the Hindus and not to
the minors of the other religions. As
has been said by various speakers, the
mandate to us under the Constitution
itself is that we should try and make
laws which would be applicable alike
to all persons of all faiths and of all re-
ligions and this, being a Bill of a nature
which could be made applicable to all
religions and faiths, I do not see why
it is being specially enacted for a sec-
tion of the people only.

Now, coming to the provisions of
the Bill, I will first take up clause 2
and will remind the hon. the Law Min-
ister that this provision also existed
in the Hindu Marriage and Divorce Bill
but the Select Committee to which it
has been referred has thought it pro-
per to make certain changes in that
clause. I would therefore request him
to modify this clause likewise. The
most important change made by the
Select Committee in that Bill is in sub-
clause (a) of the Explanation to clause
2. The Explanation to sub-clause (1)
under it reads thus:

“The following persons are Hindus
by religion within the meaning of
this Act:—

(a) any illegitimate child both of
whose parents are Hindus”;
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which indicates that a legitimate
child both of whose parents are Hindus
is not a Hindu within this Act. There-
fore the Select Committee has in this
sub-clause added the words “legitimate
or” before the word “illegitimate” to
read thus:

“any child, legitimate or illegiti-
mate, both of whose parents are
Hindus”;

which is a more correct explanation
of a Hindu under the Bill and I would
ask the hon. the Law Minister to in-
corporate that amendment in this as
well.

Now,  Madam, I come to clause 5.
Here provision has been made that in
the case of a boy or an unmarried girl,
the father, and after him, the mother
shall be the natural guardian of a
Hindu minor subject to the fact that
until the age of three years the mother
will be the guardian of the person of
the minor.

Surt H. C. DASAPPA: Custody.

Panpir S. S. N. TANKHA: Regard-
ing this sub-clause my submission is
that to my mind it appears, that the
age of the children specified herein re-
garding the custody of the person of
the minor child, namely, three years, is
too low an age, and I am definitely of
the opinion that the care of the child~
ren until they become sufficiently old,
should remain with the mother, and
therefore this period of three years
should preferably be advanced to seven
years, or at least to five years if seven
years is not acceptable to the Select
Committee. Until the age of at least
five years the children, I think, should
not be weaned away from their
mother and it is only right and proper
that the Bill should provide that the
custody of the person of the minors up
{0 the age of 7 or 5 years should be
with the mother instead of with the
father. On the point of the custody
of the person of a minor girl, speaking
for myself, Madam, I am inclined t0
think that the custody of an unmarried
girl should be with the mother even up
to the age of her marriage. I think the
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mother is a much better guardian to
look after the welfare of the daughter
than the father. The father in most
cases has not sufficient time to look
into this matter, nor can he be expect-
ed to and cannot look into those matters
as well as the mother can, and there-
fore I would ask the Select Committee
to provide that the custody of the girl
shall remain with the mother until her
marriage and that of the boy up to the
age of seven years or five years, which-
ever age the Select Committee con-
siders proper.

Then, Madam, in sub-clause (¢) of
clause 5 it has been provided that
the custody of a married girl shall
be with the husband, but this makes
no stipulation as to whether or not
the husband himself should be a
major before he can be entrusted
with the custody of his wife. There-
fore I think that some restriction
should be placed in this clause
to provide that it is only when the
husband has himself attained the age
of twenty-one years that he shall
have the custody of his wife. I say
twenty-one years because, as you will
remember, in connection with the
Special Marriage Act the question
was raised as to what should be the
fit age at which persons under the
Act may be allowed to be married
without the consent of their
guardians and it was decided that
the only age at which both girls and
boys should be considered to be of
sufficient maturity was the age of
twenty-one years, and therefore,
Madam, I maintain that even though
the lhusband may be considered to
have become a major at the age of
eighteen under the Indian Majority
Act, even then provision should be
made under this Act that the hus-
band will become the guardian of his
wife only if he has attained the age
of twenty-one years, namely an age
of sufficient maturity. Moreover pro-
vision should also be made that until
the married girl has attained puberty,
her parents who are her natural
guardians, the father and the mother,
shall continue to remain her guardians
rather than the husband.
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Suri GULSHER AHMED: You want
both the conditions or one condition?

Panprr S. S. N. TANKHA: I have
said that this condition is necessary,
where thre married girl has not
attained puberty. Yes, I want both
the conditions, namely the attain-
ment of the age of twenty-ome by the
husband and the attainment of
puberty by the girl to pass a married
girl’s guardianship from the parents
to the husband.

Now, Madam, as I have said, one of
the chief changes made in this Bill
is that it has reduced the age of
majority of the wards from 21 years
to 18 years even in cases where the
courts have appointed guardians for
them, either in respect of the minors’
properties or for their persons. Now,
this departure, I do not think, is
salutary. I am of the view, Madam,
that both girls and boys are not
sufficiently mature to manage their

. properties below the age of twenty-
one years.

I would, therefore, suggest that
where the minor is possessed of pro-
perty, in such cases the guardianship
shall continue until the age of 21, as
is provided at present under the

Guardians and Wards Act. I think
the present rule, is very much more
beneficial to the interests of the

estate of the minors than fixing their
age of majority at the age of 18. If
the age of majority, even in cases
where the minor is possessed of pro-
perties, is brought down to 18, I am
afraigd there is a great danger of un-
scrupulous persons taking advantage
of the immaturity of youth of these
minors and profiting by it by various
means whether by hook or by crook.
Therefore, I would suggest that as
far as the guardianship of the pro-
perty of the minors is concerned, the
guardianship of minors should con-
tinue up to the age of 21.

Then, Madam, as regards the
guardianship of the married girls, as
“ 1 have sald, the husband is to be the
guardian under the Act. But I find
that no rvestriction has been placed
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upon his doings with respect to the
property of his wife. I would suggest
that some very stringent rules be
provided that the husband shali not
manage the property to the detriment
of the wife and he shall not either
transfer or take away or alienate the
property. You know, even now,
without the husband being the legal
guardian of the wife, he takes
advantage of the monies and other
properties of the wife in so many
ways; but if he is placed in charge
of the wife’s property as a legal
guardian of her property then, I am
afraid he may, by some means or
other whether by love or by threat
or any other means, take advantage
of it to the detriment of the wife and
hence those restrictions are very
necessary. It is only in respect of
the immovable property that provi-
sion has been made in clause 7 for
consent of court to be taken before
any alienation is made thereof. It
does not contemplate any restrictions
on the transfer of movable proper-
ties, and movable properties can be
very valuable properties., As a guard-
ian the husband may part with her
jewellery. Strict restrictions should,
therefore, be provided for under this
clause so that the husband may not
easily be able to take advantage of his
wife’s property, whether movable or
immovable,

Then I come to clause 7 in which
I find that restrictions have been
placed on the powers of the natural
guardian to alienate the minor’s pro-
perties. To my mind, this, instead of
proving beneficial for the estates of
the minors, will act to the detri-
ment of the minors and their pro-
perties. After all, under the pre-
sent Hindu law there are adequate
provisions that the property of a
Hindu minor can not be alienated by
the father unless it is done for legal
necessity or for the benefit of the
winor or his estate. Now, requiring
the father or the mother, to apply
to the courts for permission to trans-
fer the property is to place an un-
necessary restriction on the powers
of the natural guardiams. I have not
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yet come across any instance or a
natural guardian alienating the pro-
perty of the ward for his personal
benefit, if the guardian is either the
father or the mother. I maintain Sir,
that they do not do it unless they
are compelled to do so either for
the education of the child, or the
maintenance of the child or for tle
maintenance of themselves. There-
fore, under such circumstances, I
think, the present law on the subject
should have been allowed to stand
and these restrictions should not
have been imposed, because it will
mean a needless expense to the
natural guardians to be asked to go
to a court of law and it is even possi-
ble that by the delay which may be
caused in obtaining permission from
the court, the transaction itself may
In many cases fall through, and which
will certainly prove detrimental to
the interests of the minors. But,
Madam, if it is considered by the
Government that sub-clause (2) of
clause 7 should remain as it is and
that these restrictions should be
placed on the powers of the natural
guardian, then I fajl to see why under
sub-clause (3) it has been provided
that “Any disposal of immovable pro-
perty by a natural guardian, in con-
travention of sub-section (1) or sub-
section (2), is voidable at the instance
of the minor or any other person
affected thereby”. And in this con-
nection I would like to know, Madam,
why such transactions shall be void-
able only and not void ab initio. If
these restrictions on the powers of
the natural guardian or the advantage
of the minors and for the preserva-
tion of their estates, surely it should
be provided for that if anything con-
trary to sub-clause (3) is done by
the guardian, then that transaction
will be void at once and it will not
be left to the option of the minor.,
after several years, on attaining
majority to accept it or repudiate
that transaction. Suppose. Madam,
the child is only 3 or 4 years of age
at the time the transaction of aliena-
tion takes place, in such cases it
will be only after fifteen years or so,
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that when the minor, he or she, be-
comes eighteen years of age that he
or she will be in a position to re-
pudiate or accept that transaction.
By that time the property may
change hands several times which
fact will create various difficulties if
the transaction is thus repudiated.
Therefore, I think, if sub-clause (2)
is retained, it is very necessary that
the transaction should be made “void”
and not “voidable”, in all cases where
the transaction is in contravention of
sub-clause (2).

In sub-clause (4) the words used
are; “No court shall grant permis-
sion to the natural guardian to do
any of the acts mentioned in sub-
section (2) except in case of neces-
sity or for an evident advantage to
the minor”. Personally I think that
the words “necessity” and “for an
evident advantage” used in this sub-
clause are not so suitable as “legal
necessity” and “for the benefit of the
minor or his estate”, which words
find place under the present law and
which words have acquired a definite
legal meaning and interpretation.
Therefore, I would suggest that the
words mow  occurring in sub-clause
(4) Ybe substituted by the words
“legal necessity” and “for the benefit
of the minor or his estate”, which
exist under the present law.

Then, coming to clause 8, where it
is provided that if a natural guardian
has given an authority to another
person to become the guardian in his
place and if such natural guardian
ceases to be a Hindu, then he shall
no longer have the power of revoca-
tion of that authority, I  submit,
Madam, that I do not see sufficient
reason for this provision. If a person
has ceased to be a Hindu, but before
he changed his religion if he has
made another person the guardian of
the minor, and if after his conversion
he finds that that person is not a
suitable guardian or that he is not
acting or—+kaet-he-is not actinmg in the
best interest of the minor then, why
should it not be open fo him to re-
voke that authority which he had
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himself conferred earlier? Change ot
religion should not be any bar tor
revoking that authority.

Then, Madam, regarding clause 9,
I entirely agree with the interpreta-
tion which has been placed by Shri
Dasappa on this clause. I am of the
opinion, Madam, that sub-clause (2)
ot this clause, coming as 1t does after
the proviso to sub-clause (1), will be
governed by 1it, and therefore, sub-
clause (2), as 1t stands—"The
guardian so appomnted has, after the
death of the father and of the mother,
if the father has predeceased her, the
right to act as the minor’s guardian,
and to exercise all the rights of a
natural guardian under this Act to
such extent and subject to such
restrictions, 1f any, as may be speci-
fied in the will”—will not only in-
clude the guardianship of the pro-
perty of the minor but of his person
also, because in sub-clause (1) the
father’s right to make a testamentary
guardian has been restricted only to
the extent of the appointment of a
guardian in the presence of the
mother for the person of the minor.
‘Therefore, it cannot be said that sub-
clause (1) contemplates that the
father will not have a right to appoint
a guardian for the property as well
as for the person of the mnor until
the mother 1s alive since the clause
specifically mentions only that the
father will not be entitled to appoint
a guardian for the person of the
minor if the mother is living, but it
makes no mention of his having no
right to appoint a guardian for the
property also if the mother is living.
It has been suggested that this clause
needs a radical change, but I might
be permitted to say that to my mind
it dues mot need any radical change
It only reeds the addition of two
words “and property” in the proviso,
so that the sub-clause may read as
follows'—

“Provided that nothing in this
section shall be deemed to
authorise any person to act as the
guardian of the person and pro-
perty of the minor for so long the
mother is alive and is capable of

40 RSD

[ 24 AUG. 1954 1 Guardwnship Bill, 1953

266

acting as the natuial guardian of
her minor chid.”

If you add the two words “and pro-
perty”, it solves the difficulty. There
18 no need to alter the whole sub-
clause or both the clauses at all,
because once you add these two
words ‘“‘and property”, it makes the
position  abundantly clear that the
proviso contemplates that the father
will have no power and will not have
the right to appomt a guardian for
the minor, either for his or her pro-
perty, or for his or her person, so
long as the mother 1s alive. And then,
sub-clause (2) comung after that will
make the whole thing quite clear
that 1n the absence of the father and
the mother, the guardian so appomted
under the will shall exercise all those
rights which the natural guardian
would have had. Further, Madam,
with regard to this sub-clause, I also
do not see any reason why the
mother has been debarred from
making a testamentary appointment
regarding the guardianship of the
property of her minor children, if
the father has not made any such
appointment.

1 eM.

In sub-clause (3) you will note,
Madam, that the words are “Subject
to the provisions of this Act, a Hindu
widow may, by will appoint a
guardian for any of her minor
children i respect of the person of
the minor: Provided that her husband
has not already by will appointed
any person to be the guardian of the
person of such child”. So, Madam, it
is clear from ths that the right of
the mother to appoint a guardian by
her will for the property of the
minor is not permitted under the Act.
But I fail to appreciate why it is that
when the mother, under clause 5, has
the right to become the guardian of
the nroperty of the minor, then why
+hould she not have the right to
appoint a guardian for the property
of the minor also after her death, if
the father has not made any such
appointment” It does not stand 1o
reason Why she should be thus
debarred I would therefore suggest
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to the Select Committee that the
mother may be authorised to make a
testamentary  appointment  of a
guardian in respect of the minors’
property also.

Then in clause 11 recognition of
the de facto guardian has been taken
away. It has been doubted by one
of the hon. Members whether clause
11 actually implies the removal of
the de facto guardian or it fails to
convey that meaning. I am inclined
to think that this clause is not quile
clear on the point, and it should
therefore be suitably amended to pro-
vide for what is really intended by
this clause. I really do not see any
objection in the refention of the
recognition of the de facto guardians,
You must remember, Madam, that
there are several cases in which
young mothers, upon the death of
their husbands go to live with their
parents or brothers and with them to
their fathers’ or mothers’ or brothers’
houses, and thus the father and the
mother, or the brother —as the case
may be, become the de facto
guardians of those minors, and these
persons being so nearly related to the
minors, maturally it is always their
main concern to look after the pro-
per interests of the minors and to do
all such things as are beneficial for
them. Therefore, why should these
de facto guardians be  removed
altogether or given no status, I can-
not understand. Therefore I would
suggest that either provision should
be made for their inclusion in the list
of natural guardians: provided in
clause 5 that is to say, the father,
and after him, the mother, and so on
and so forth, or the de facto guardians
may be allowed to be continued to be
recognised as is done at present. The
law on the point is clear as to what
is the authority of these de facto
guardians and what are thelr rights
in respect of the property and the
person of these minors.

, Now, Madam. regarding clause 12,
I think it is a very salutary clause
since it has not conferred the power
of guardianship of the property of
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the minor where it consists of an
undivided interest in a joint famly,
As long as jomnt family system con-
tinues m our country, I think it is
the privilege and the right of the
head of the family to be the guardian
for all the minors in the family, and
as such, I support this clause. With
these few words, Madam, I support
the measure.

Surr B. K. MUKERJEE (Uttar Pra-
desh): Madam, I rise to offer my sug-
gestions for the consideration of the
Joint Committee as I feel that the draft
of this Bill is almost useless. This has
got to be improved. This Hindu Mino-
rity and Guardiansnip Bill assumes that
the majority of the minors of the
Hindu community possess immovable
property, but the fact is otherwise,
as most of the minors do not have
any property whatsoever, but never-
theless they need guardians to look
after them and to give them educa-
tion to enable them to become pro-
per citizens and serve their nation
and country. The provisions of this
Bill deal with the way in which the
property of minors should be safe-
guarded but about those minors who
have no property, the Bill is almost
silent. Not only that, the Bill ex-
presses only a pious wish about them
in clauses 10 and 13.

Clause 10 says:

“It shall be the duty of the
guardian of a Hindu minor to
bring up the minor as a Hindu.”

Clause 13 says:

“In the appointment or declara-
tion of any person as guardian of
a Hindu minor by a Court, the wel-
fare of the minor shall be the para-
mount consideration . ...”

Now, a minor needs g guardian be-
cause the minor does not know what
is wrong and what is right., ang he
has got to be guided in every matter.
The Bill only says that it shall be the
duty of a guardian to bring the minor
up as a Hindu but if the guardian
does not do so, the Bill does net say
as to how the guardian can be made
to act as this Bill wants him to act.
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The majonity of the minors of this
country will have no property but
nevertheless they are the property of
the nation and the country So, their
upbringing and education should be
the paramount consideration, and
when we deal with the appointment
of guardians, we have got fo see that
provision 1s there to compel the
guardians to deal with their wards
properly so that the wards get pro-
per education to become full-fledged
citizens of this country I would lhke
the Jomnt Committee to 1ncorporate
provisions 1n this Bill so that it shall
be the duty of the guardians to bring
up the minors as desired in clauses 10
and 13 In the absence of provisions
to this effect, the guardians will
neglect thewr duty And if they
neglect there 1s no penalty mentioned
here and as such, these two clauses,
10 and 13, will only remain as pious
wishes and ineffective

Even though this Bill 1s a part of
the Hindu Code, as 1t has been brought
separately as a Bill by itself, 1t must
be self-contained That 1s to say,
necessary provisions must be made in
thus Bill 1itself so that anybody be-
commmg a guardian may know what
his obligations are

As I read the Bill the first thing
that struck me was that most of the
terms used in this Bill have not been
properly defined Definitions are
necessary to be incorporated in the
Bill 1tself

Dr SuHrRiMaTI SEETA PARMANAND
Does the hon Member consider the Bill
to be unnecessary and that therefore it
should be withdrawn?

Sir1 B K MUKERJEE It 1s not
necessary 1n 1its present form, and 1t
needs modification or improvement at
the hands of the Joint Commuittee
Therefore I am offering my remarks

Then 1n clause 1 sub-clause (2) 1t
1s stated that this “applies to Hindus
domiciled in the territories to which
this Act extends who are outside the
said territories” I do not know what
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the draftsman wanted to say here,
but 1t 1s not clear to me If he means
a Hindu domiciled 1n another terri-
tory where our laws do not app.y,
how will this Act apply in that terri-
tory? If 1t 1s the intention of the
framers to apply this law to Indian
citizens wherever they may be domi-
ciled, 1t should be so stated

I find that there are certain contra-
dictions i the Bill i1n that case. In
sub-clause (6) of clause 7, where the
defimition of a court has been given,
1t has been stated ‘“within the local
limits of whose jurisdiction the im-
movable property in respect of which
the application 1s made, or any part
thereof, 1s situated” The question
arises where the property 1s situated
If 1t 1s so, it must be within Indian
territories So, whether he 1s domicil-
ed 1n another territory where this Act
does not apply, or whether he 1s
domiciled here, 1s immaterial for the
purpose of the appointment of a
guardian The court where the pro-
perty 1s situated i1s the authority, and
therefore I do not understand why
this phrase has been incorporated in
this clause I think the Joint Com-
mittee should apply 1ts mind to this
and make it very clear

Tue VICE-CHAIRMAN  (SHRIMATI
Parvatar KrisanaN) I would request
the hon Member to continue tomorrow.
Before the House adjourns, I have one
announcenrent to make I have to
inform hon Members that there wiil
be a slight change i the order of
legislative business for tomorrow
After the Hindu Minority and
Guardianship Bill the Railway Stores
(Unlawful Possession) Bill, 1954, will
be taken wup then the Dentists
(Amendment) Bill 1954 and there-
after the Drugs (Amendment) Buill,
1954

The House now stands adjourned tll
2-15 AM tomorrow

The House then adjourned
at a quarter past one of the
clock till a quarter past eight
of the clock o1 Wednesday,
the 25th August 1954



