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with all fairness, Sir, that none is ‘ society and every sentence, indeed
more anxicus than the hon. Law Minis- every word of it, is being contested
ter himself to get the Hindu Marriage very keenly, and rightly too, for it is
and Divorce Bill passed as soon as really a very difficult matter. And as
possible and as a member of the my hon. friend Mr. Mahanty has said,
Select Committee I can say that the the Law Minister has done his very
Law Minister is very keen on this. ' best to push through the work and
He has also explained how under the he has been trying to make the work
stress of certain circumstances he | of the Committee easier, as much as he
could not convene the Select Com- can. But in spite of all that, it is
mittee earlier. There was a break taking time, and rightly too.

f 14th the 20th of August
e Mt to the of Aue ! Sur1 P. SUNDARAYYA: T have con-

sulted the members of the Select Com-
mittee. ’

t
|
i
i
|
|

SHrr  P. SUNDARAYYA: Why |
should there have been a break? Suri C. C. BISWAS: Sir, the Gov-
ernment has been used to this kind of

Surt S. MAHANTY: I do not think eriticism for quite a long time and
it quite fair to impute motives to the therefore it does not affect me person-
Law Minister, and to say that passage | 2lly. I know I have donme my duty
of an important piece of legislation is and I have tried to assist the Joint

being procrastinated for certain ulte- Select Committee in their labours to
rior motives. We are the victims of  the utmost extent.
circumstances and we should all know Surt P. SUNDARAYYA: Why was

our limitations. not the Select Committee convened in

the month of June?
SHrr GOVINDA REDDY (Mysore):

Sir, I wish to say a word. | smrr C. C. BISWAS: If my ho®™

friend who took exception had only

MR, CHAIRMAN: I don't think it “ consulted members of the Select Com-

{s necessary. mittee, they would have informed him
l of the necessity for this motion.

SHr1 B. GUPTA: Sir, I was on my SHRI P. SUNDARAYYA: I have con-
legs and... .. e sulted them.

-

Mn. CHAIRMAN: Mr. Sundarayya Mr %HAIRMAN: Yes, please sit
has already spoken for you. down. hat will do.

The question is:
Sur1 B. GUPTA: But I have to say

something more, Sir. “That the time appointed for the
presentation of the Report of the

Mr. CHAIRMAN: Please sit down. Joint Committee of the Houses on
What have you to say, Mr. Reddy? the Bill to amend and codify the law

relating to marriage and divorce
among Hindus be extended up to
Friday, the 24th September 1954.”

Suri GOVINDA REDDY: Sir, I only
want to say that I wish Mr. Sunda-
rayya had, before raising his objection The motion was adopted.
to the motion, consulted the members
of his own party who are on the Select —_—

Committee. If he had done that, they THE RAILWAY STORES (UNLAW-

would certainly have apprised him FUL POSSESSION) BILL, 1954—
of the progress made and of the neces- continued

sity for this motion. This Bill is
affecting important traditions, customs | SHRr GOVINDA REDDY (Mysore).
and law of large sections of Hindu | Mr. Chairman, the other day when this
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Bill was being considered, I was observ-
ing that apart from this Bill, it was
open to the Govarnment and the Rail-
way Department to take certain pre-
ventive and precautionary measures
and I suggesteq the checking of in-
dents, the frequent verification of
stores and also stricter supervision not
only by the immediate higher authori-
ties but by the top authorities also in
the Railway Administration and I said
that these would go a long way to
check the pilfering of articles from
these stores. Today I would like to
briefly say a few words on the Bill
itself.

I begin with the definitions given in
clause 2 of the Bill. There an articie
of railway stores is defined. It says
“‘rajlway stores’ includes any article
used or intended to be used in the
construction, operation or maintenance
of a railway.” Sir, I find that such a
definition. as this is very inadequate.

@Fake for instance an engineering spare
part. That cannot be brought inside
this definition because it is not any
article which is used in the construc-
tion of the railway. It cannot be said
that it is used in the operation of the
railway and it cannot also be said that
it is an article which is used in the
maintenance of the railway. How can
such an article be brought under the
operation of this Bill? I wish langu-
age similar to what is used in clause
3 had been used to define railway
stores. There the words used are—

“the property of any railway adminis- |

tration”, If those words had been
used for defining railway stores, I
think it would have been better, for
under the property of any railway
administration, all articles come in. As
it is, clause 3, as I said in my prefa-
tory remarks the other day. is very
inadequate. As it is, according to this
clause, it is only when a man is found
1In possession at the time of the detec-
tion of a stolen article that he can be
dealt with. Whoever is found, or is
proved to have been in possession of
any such article, is punishable; only
he will be liable to be prosecuted. Take

i is punishable under

{ a case like this. Four persons go and
i commit a theft in the rajlway stores.
| One of them handles the thing, and
| he takes it away while the other three
| keep watch. Tn that case the other
i three cannot be prosecuted according
i to this Bill. Only the man who was
in possession or the man who came to
be in possession of the stolen articles
' can be prosecuted. What about the
\
I

others? They go scot-free.

Surr T. . PATTABIRAMAN (Mad-
ras): They come under the Indian
Penal Code.

' SHrt GOVINDA REDDY: Yes, theft
the LP.C. But
how do they come under this Bill?
, Under this Bill, even though they com-
“ mit such an offence, it is no offence.
} 1t is an offence under the Indian Penal
Code, I know, and they have to hbe
| brought in under the Indian Penal
' Code as accomplices or persons who
| connived at the offence. But accord-
r ing to this law that we are enacting
as a special piece of legislation for
[ dealing with this matter, I feel that
| we should provide for that also in this
| Bill. We are making the fact of pos-
| session of stolen articles punishable.
' When we are making a provision for
| that, we should also make provision,
' in my opinlon, to see that the man
{ who was an accomplice is also made
| bunishable.
\
!
\

Then, again, it is stated:

“If the court sees reasonable
grounds for believing such artlicle to
be or to have been the property of
any railway administration...... ”

These words, I feel, are not neces-
sary and they can very well be omit-
ted. The court cannot punish a cul-
prit unless the guilt is proved to the
satisfaction of the court. Unless the
offence is proved against the accused,
the court cannot give a conviction. So
it is implied that the court must have
reasonable grounds, that it satisfies it-
self about the guilt of the accused. By
having these words here, by providing
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like this in this clause, it gives rise |
to the doubt whether the onus of prov-
ing that the articles belong to the rail-
way administration is on the prosecu-
tor. According to the ordinary law,
the prosecution has to establish that
the articles belong to Railways. If
these words that I have referred to
are omitted all complications will be
avoided.

Further, it is provided in this clause
“unless he proves that the article came
into his possession lawfully” Excep-
tion was taken to this by several spea-
kers the other day, saying that the onus
of proof should not be put on the ac-
cused, that it would be unfair on the
part of the Government to put the onus
of proof on the accused. Sir, there are
two things concerned here The iden-
tity of the article stolen should be esta-
blished. If the identity cannot be

[ 30 AUG. 1954 ]

established, that they belong to the
railway administration, that they are
the property of the railwavy adminis-
tration. then the onus goes to the ac-
cused Then the accused should have
no objection. "

\

Sir, the punishment here is a term
of imprisonment and also if necessary,
fine The term of imprisonment is
defined and it is said that it may ex-
tend to five years, but the amount of
the fine is not stated. It may be Rs. 5
or Rs 10 or Rs. 1,000 or Rs. 5,000 or
even Rs. 10,000. It may be anything.
In my opinion, it is but proper that
the maximum of the fine permitted
should be determined and laid down
here

With these remarks I give my sup- !
port to the Bill There are some good
amendments moved by my hon. friend
Kazi Karimuddin and I hope the hosn. ’
Railway Minister will see his way 1o |
accept those amendments, because this
Bill as it is now framed does not give |

. \
him much help.

st afet frmm (sER f
yaw) : I wavEm, ¥ I99 @
(setse a9mw) fawar quf qudw
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[shradt anfeefy faare)
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oF sxret & fod  FRaRT WRA
ouifrgResr g1 @1 aer  sset
gar | =9 SE w7 sgRr T W
g ST Ak wfae &1 W 916
FE X F% AWE @I | A,
@R #1999 § mfae g§ W
e &7 X A & fom afr gw
FIS A6 3 F1 R SYRT %
fazg gaMT Wgg § O g9 Wrogd
OTET § 97 Weq qEX ArgAT A1fed
fr g “fe 7g faw &t fearse
fafer &7 29" a1 w5 dor Afas
w fear W, agifsr Q9 WS
T Par sFgT g8 & fFouw  wrEHy
wRagz fegr omar &, gEE AE
T @A F THIG T FEeT FLAT
g g3 o= marfeEt W@ anfe
A FTT g TEAT § WY
g 917 fFe 98 39§ IHI0E
HE F oFfrw Far g1 Ade
mwaga e frada &% s
T faFe ST 2 7k T8 g 9w
% g0 fare @ § Wk ey
g 7 81 9@ & ) gafed, s,
7g Tga a&d & fr o fod %
udede frar sy arfy w® s
sarer uhfaes ax s ) ok afy
qaT & qF 5 Ao ST 97 T
FaT & o7 FAd o7 §F, TR T
frar foomr @ @9y @9 @, arfe
I 9T g AR e vue g
ST W%, 1 JTT FH A B0
T HR wia 5 oo @wd &
HIT SHET I A JEG TS
oqaq 1T GFA T g )

o, 0F a9 ARE AR A §
ffr o grwRd &€ F 5@ ¥FR

Possession) Bill, 195¢ 732

IR F AT T T AR
@ NN F gENT F WA T
w@T @7, a1 gaid W AT
F W TF FIT I TE YT @A
aifed | gwd e dmr § fF
I3 @ @% FT JUT qETT FT
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3T o far <A € 1 8k
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TS ®AT £, 9% @NF 3Y AT E,
ITF Fw gz I 2 ok @i g
T & fod N smafag) # &2aw
faoar & | zow  wfafea, R
I A1 @O FSL AT HE I
g9 ar sfaEr & s, @ of
B9 SH ARl A T [F OF
g FifE gw oWl § 7 37 I
] fF dar gmm @d=Rd R
fod ot & #R salEer UwE
T T gFg §, o AR F war
WA AR I qE § 139 glesy
F 99 AT A g wlR F90
mmlqm:

Kazi KARIMUDDIN (Madhya Pra-
desh): Mr. Chairman, I would not like
to go into the detalled administrative
proposals which have been made by
the Minister. I only want to discuss
the legal side of clause 3 of this Bill
When this was an Ordinance, any lan-
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guage could be tolerated, but when
it is being placed on the statute book,
we have to see whether the burden of
proof is rightly placed on the accused
and whether this covers all the offences
connected with the unlawful possession
of the articles belonging to the railway.
It is said, in this clause 3, “Whoever is
found, or is proved to have been, in
possession of any article of railway
stores shall, if the court sees reasonable
grounds for believing such article to
be or to have been the property of
any railway administration...... * This
is very loose language and it cannot
be said that it is legal lan-
guage because the reasonable
grounds must have some basis. In
any conviction under section 411
regarding unlawful possession of this
article, it has to be found out whether
the identity of the article belonging to
the railway department is established
or not. It cannot be left to the imagi-
nation of the court but it has to be de-
cided as a factual matter. Now, in
clause 3, for reasonable grounds for
believing, there are no specific grounds
on the basis of which such a belief can
be formed. Therefore, it requires that
the word ‘identity’ after the word ‘be-
lieving’ should be inserted in clause 3
as otherwise convictions will be bas-
ed on the mere imaginative and whim-
sical grounds of some courts and that,
I think, will be contrary to the spirit
of criminal jurisprudence. Further,
the burden of proof in clause 3 is plac-
ed on the accused as soon as a charge
is framed and the court believes that
there are grounds to suppose that this
belongs to the railway department. In
my opinion, the clause should be word-
ed thus: “Whoever is found, or is prov-
ed to have been, in possession of any
article of railway stores unlaw-
fully .. ..” The prosecution has to
prove that he has come in possession
unlawfully. This clause does not con-
template that It has been remarked
by some Zcnb.r of the House when
Mr. Reddy was speaking that the
offence of theft is punishable under

the Indian Penal Code but it is really
an irony of fate that unlawful posses-
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sion of articles belonging to the rail-
wny department is punishable with five
years and the commission of theft of
this very article is punishable with
three wvcars. This is a very anomal-
ous position which the Minister in
charge of this Bill should take into
consideration.

Under section 114 of the Evidence
Act, a man, who is in possession is
either a thief or a receiver of stolen
property. If a man is found in unlaw-
ful possession of property, under sec-
fion 114 either he is a thief or a re-
ceiver of stolen property and the
punishment for the commission of theft
is three years and by being in posses-
sion of this article, he gets five years.

Surr B. GUPTA (West Bengal):
They have lost all sense of proportion.

Kazi KARIMUDDIN: This is a very
anomalous position which has not been
clarifled at all. Simple copying of sec-
tion 3 from the ordinance will not do
when the provisions are being placed
on a Statute Book. <Connivance at
this offence has mnot been made an
offence under this Bill. Generally
those who are in charge of the stores
or other articles—the moment they
come to know that some people are in
possession of these articles unlawfully—
should be charged with connivance,
otherwise it would happen, as Mr.
Reddy said, that those who are accom-
plices, who know that certain things
are in unlawful possession of others,
will have no legal responsibility at all
and they will not be prosecuted also.
This is a special measure which is be-
ing enacted and, therefore, even con-
nivance on the part of those who are
in charge of the stores, those who come
17 know this information and yet do
not take action, should be proceeded
against. Therefore, in my opinion, one
more clause should be added that if
people know that railway stores are in
the possession of somebody and that
somebody has committed theft. there
should be a legal duty cast on them
to give information. If, during inves-
tigation, it becomes known that a theft
was committed and that the other man,
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knowingly, did not make a report, he

should be made criminally liable.

My submission is that the wording
of clause 3 is very unfortunate; it is
only a copy from the Ordinance and,
therefore, the whole thing has got to
be overhauled.

Surr H. C. DASAPPA (Mysore): I
would like to deal, Sir, with only one
or two matters of procedure. Of course,
as an Ordinance it might have been
good enough but as a piece of legisla-
tion, a Statute which we have got to
work, I think the procedure must have
provided for various other things. I
would only speak with regard to one
thing, that is, about the court which
has got to try these cases. In view
of the fact that the sentence goes up
to five years, I take it that it is a First
Class Magistrate who would try them
but even so, Sir, the mode of trial,
whether it would be tried as a warrant
case or as a summons case, has not
been mentioned. Evidently, it would
be tried as a warrant case.

Kazi KARIMUDDIN: Any case in
which there is more than six month’s
imprisonment is a warrant case.

Surr H. C. DASAPPA: That is what
I say; whether it should be tried sum-
marily or not—that question has got
to be decided. There is no provision
here as to the mode of trial. I take it
that these railway offences, generally
speaking, do not have to go through
the elaborate procedure laid down for
trial in warrant cases. It may be
that this is a case which has got to be
tried summarily. That is not indicated
here. - .

With regard to the question of the
procedure which has got to be follow-
ed when an offence like this is found,
should there not be a duty cast on the
authority to immediately contact the

police who have got to give, what is
known as first information report? It
is not very clear. In measures like

this, generally it is stated that the pro-
cedure for the conduct of the enquiry
and investigation is the same as in the

44 RSD
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Criminal Procedure Code. Even a
general clause like that is not here.
When property is found in the unlaw-
ful possession of a person, a certain
procedure is prescribed, like the pre-
paration of a mahzar and so on. We
have no indication here at all as to
what procedure will be followed when
property is found in the possession of
a person. Usually, what happens is,
some respectable persons of the neigh-
bourhood are asked to be present there
as to the time of seizure and a mahzar
is drawn up. It only strikes me that
some of these things have got to be
provided in this Bill and it is just
as well that the hon. Minister gives
thought to these.

[MR. DEpuTY CHAIRMAN in the Chair.]

Sgr1 B. K MUKERJEE (Uttar Pra-
desh): Mr. Deputy Chairman, though
I am in full agreement with the Minis-
try in devising ways and means of era-
dicating the chances or incidence of
leakage of railway revenue, the present
Bil] is, in my opinion, not only illogi-
cal but useless......

SHrR1 B. GUPTA: And obnoxious.

SHrr B. K. MUKERJEE:
put on the statute book.

..1to be

While infroducing this Bill in this
House for consjderation, the hon. Min-
ister failed to give us any facts and
figures for our consideration and for
judging whether this legislation should
be passed or not. How many items of
stores are there? When we are deal-
ing with a Bill to prevent theft of
stores, we should know the number of
stores the railways have got in their
stores price list. What are the items
which are generally stolen have not
been given to us and what are the
conditions under which these ‘thefts
take place and what steps the railways
have taken so far to prevent these
thefts and pilferages have not been
given to us. We are being asked to
pass this Bill without any sort of infor-
mation. I have no doubt in my mind
that the Railway Minister or the De-
puty Minister of - Railways In charge
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of this Bill would have asked for in-
formation on these points but they
have not been supplied with the infor-
mation by the officers interested in this
matter. In every matter I find the offi-
cers are trying to camouflage the main
issue which should be tackled by Par-
liament and the Ministries. The real
issue is how to prevent leakage of rail-
way revenues whether in the shape of
pilferage and theft or the amount paid
in the shape of claims or the amount
lost by way of ticketless travel. There
is no doubt that the hon. the Deputy
Minister and some of the Members who
preceded me and lent their wholeheart-
ed support to this legislation are lab-
ouring under some wrong ideas, some
wrong conceptions in the matter......

SHRI B. GUPTA: And in the fasci-
nation of the Minister.

SHRI B, K. MUKERJEE: Therefore,
I am not very much convinced of the
usefulness of this piece of legislation
and therefore, I would press the Deputy
Minister in charge of this Bill to please
withdraw this Bill. This Bill, if need-
ed at all, must be brought before this
House in a proper form. As has been
stated by previous speakers, this Bill
does not deal with the real offender.
The real offender is the person who
steals the railway property, but he goes
free and the man who may come to be
in possession of the same will be ad-
judged the offender, I mean, the man
who may be in possession of certain
materials which are likely to be used
by the railways; and I do not know
what are the items that we can con-
ceive of which are not used by the
railways. Whatever items of stores
are found anywhere in this world are
all required for the railways. Railway
is a very big industry and therefore
they consume all kinds of material
that is available or can be conceived
of by the railways. Therefore any-
body having anything in his possession
can be told this and hauled up: “This
is a material to be used by the rail-
way and so you are punishable under
fhis law.” This may happen.

MRr. DEPUTY CHAIRMAN: You
know the definition of “theft”, Mr.
Mukerjee.

Suri B. K. MUKERJEE: There is no
definition given here, but as a layman
—not as a lawyer—I understand the
definition of theft.

Mgr. DEPUTY CHAIRMAN: It is
“being in unlawful possession of what
is not one’s own.”

SHrr B. K. MUKERJEE: Now I am
not convinced because all the facts that
I want to know are not given here
and so I request him to withdraw this
Bill and wait till the time when it will
be necessary to bring this Bill in a pro-
per form. It is not even a year since
we had the assurance from the hon.
Minister in charge of Railways which
is contained in his speech delivered
while introducing the Railway Budget
for 1954-55 in Parliament. This is
what he said: “It has been possible to
take deflnite steps to improve Watch
and Ward and the security organisa-
tions of the railways following the ap-
pointment of the Security Adviser (o
the Railway Board and it is proposed
to appoint for each zonal Railway, a
Security Officer of the rank of a De-
puty Inspector General of Police who
will have direct access to the Genera!
Manager. It should lead to a better
system of co-ordination between the
police of the States and the Govern-
ment Railway Police. Training schools
are being opened in each zone for the
training of men and officers of Watch
and Ward and refresher courses are
also being introduced for those already
in service. Special rules and regula-
tions are under preparation for meet-
ing the menace of pilferage and thefts
on railways. I am glad to announce
that the Home Ministry is considering
measures to co-ordinate with us in this
matter. It is hoped that substantial
improvement will take place in the
near future.”

Now may I know that within these
few months the Railway Ministry feels
that whatever assurance the Minister
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gave to this House while presenting
his Budget 1s useless or cannot be im-

plemented? If they still feel “that
substantial 1mprovement will take
place 1n the near future” I do not

see any utility for bringing this Bill
just now.

Then again the Railway Ministry has
set up a committee and I hope they
have the co-operation of the Home Min-
istry in the activities of that committee
and I do not know if that committee
has submitted any report requesting
the Government to come forward with
such a legislation as this Bill. As far
as my information goes, the committee
is still labouring and they have not
submitted any report uptii now And
when for this year we have provided
in the Budget a sum of Rs. 7 lakhs for
special police arrangement to check all
these thefts and pilferages, we have
got still to wait and see whether we
have wasted that money or not. We
have got to wait for the result of that
experiment, but before we have arriv-
ed at any conclusion the Deputy Min-
ister comes with this piece of legisla-
tion which, in my opinion, is not only
not good but 1s 1llogical also, 1llogical
in the sense that this House is fully
aware that in 1949 a Resolution was
passed by the Constituent Assembly
of India And in para. 2 of that Reso-
lution passed by the Constituent As-
sembly of India it was stated that the
general tax-payers shall have the
status of the sole owners of the rail-
way undertaking. This Resolution was
passed in December 1949 and certainly
superseded the Ordinance which was
passed 1 an emergent condition of
the country in the year 1944 This Re-
solution says that we, not only mem-
bers of this House and the members of
the ofher House, but the entire popu-
lation of this country as tax-pavers are
the owners of the railways If they
are the owners, all the property of the
rallways belongs to them and nobody
who 1s in charge of a property which
belongs to him can be asked to prove
that he has not acquired it illegally.

Surt B K. P SINHA (Bihar): He is
free to use it?
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SHr1 B. K. MUKERJEE: No, he may
not be free to use 1t. But even if be
1s 1n possession of any article of rail-
way stores used or intended to be used
by the railways, he 1s penalised un-
less he proves that the article came into
his possession lawfully and that he did
not procure that for any private use
or for any use unconnected with the
raillways. Sir, generally in all laws
the prosecution 1s required to prove
that the procurement of the article 'n
question was illegal, but here the bur-
den of the proof 1s placed on the accus-
ed who 1s legally, as tax-payer, the
owner of the article or stores. When
a person 1s found to be in possession
of even a pm or a bolt he 1s punish-
able. Now this is 1llogical 1n my opi-
nion especially in view of para. 2 of
the Resolution I have referred to

Sir, this Ordinance was passed in
1944 when there was an emergency in
the country. It was passed during the
last world war. Not only is there no
such emergency existing in the coun-
try today but there has been a lot of
political changes in the country sincc
then. In 1944 India was a slave coun-
try but today India 1s free. At that
time there were so wmany Railways
which did not belong to the Govern-
ment but which belonged to private
companies but now fortunately all th2
rallways bhelong to the Government.
The position has changed to a consi
derable extent.

10 am.

Again, the hon. Minister did not give
us any statistics as to how many cases
of thefts of this sort had happened
and as to what the amount involved
was. He has not told us how manr
people committed the theft in an area
where the Ordinance is applicable just
now and then moved to an area where
this Ordinance is not applicable. There
has been no statisties given to us in
this direction. From the latest report
of the Railway Board we find only 27
cases were reported, and out of that
only three were reported to the Police.
The amount involved in these 27 cases
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is Rs. 1,26,745. Out of 27 cases only
three prosecutions were launched, anu
out of those three only two resulted 1n
convictions and I do not know what is
the amount involved in those two cases.
In any case the amount involved on
this account is not as large as ftre
amount paid by the Railways against
claims preferred by the public. The
net amount paid by Railways during
the year on account of goods lost or
damaged was Rs. 3,18,66,922. Both
these belong to the same category of
thefts and pilferages; one relates 12
such material which is likely to be
used for railway maintenance while the
other relates to goods or stores carried
by the railways for other persons and
which were lost or damaged. Now
my contention is that you are dealing
with only this Rs. 1,26,745. You ate
ignoring the other Rs. 3,18,66,922. And
here this is not the actyal amount. For
reducing the claims to this amount you
would have had to spend at least half
of that amount by maintaining vour
staff, etc. If we add that also to this
figure then it comes to about Rs. 4%
crores and the Minister is ignorant--I
do not think he can be ignorant—of
that fact or at least he is silent about
that fact. He is now asking us to legis-
late in respect of the small sum of
Rs. 1,26,745 involving some 27 cases.
1 am ready to support him if he brings
forward a similar legislation to prevant
this leakage of Rs. 4} crores every
year. He must pay more attention to
check that pilferage and that theft than
this one.

Now, they have tightened up secu-
rity measures and we were assured
by the Railway Minister when present-
ing the Budget in the beginning of *his
year that there would be improvement
and we were asked to wait for the re-
sults. I do not know whether there
has been reduction in the number of
cases from 27,

SHr1 T. S. PATTABIRAMAN: Tac
gemmittee is in connection with pilfer-
age in transit

SHRrI B. K. MUKERJEE: If you have
tightened your security measures 1
do not know how things can be takcn
away by anybody. If your security
staff is efficient and if they work pio-
perly, then it is absurd that stores
worth Rs. 1,26,000 can be taken away.
Certainly, there is some inefficiency
somewhere. The security staff may
be neglectful of their duties. Perhaps
they are not watchful and that is wny
people take things away. Or it may
be that the authorities higher than
them may be neglectful, or they do not
take any action against them. Now my
point is this that we have sanctioned
a large sum of money for police and
other security staff for this kind ot
work, and over and above that, there
is a committee appointed to investigate
and report. Not only that, but we have
also appointed one big officer, of the
rank of the Deputy Inspector General
of Police, for every General Manager.
We have got to wait and see what is
the effect of all this. We are going to
tax our people for this large amount
to implement all these ideas that have
been given to us, and we have got to
wait till such time as we receive the
report of the committee that has been
appointed. I can only say that if the
security staff acts properly the inci-
dence will be reduced no doubt.

I think, most of the Members may
be unaware of the fact that Railways
maintain separate staff perpetually for
checking the stores. I do not know
what these people are doing. They
are getting fat salaries for checking the
stocks every day, and still we find that
there have been 27 cases involving
Rs. 1,26,000. Sir, I think the Railway
Minister will be well advised to realise
this amount from the staff which was
maintained for the purpose of check-
ing the stores every day. They should
be made to make good the loss sustain-
ed by the Railways. Presumably, the
Railway Minister is not informed be-
cause some high officers are involved.
That is the only reason. Otherwise,
had it been the case of a very poor
employee getting Rs. 100 or Rs. 50,
immediately the Railway Board mem-
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bers would have jumped upon him and
sent him to jail for five years. But
here, the staff perpetually maintained
for checking the stores is neglectful of
their duties We do not take notice
of that. On the other hand, we are
going to penalise the public for being
“in possession of a thing knowingly or
unknowingly. The hon. Minister might
bz aware of what the ladies do in the
villages. When they are defeated by
their husbands, they beat the children.
That always happens in almost all
parts of India. When the ladies get
defeated by their husbands, they beat
the children. The hon. Minister also,
finding nobody, goes to the tax-payers
and penalises them for having some-
thing in their possession.

SHri B. K. P. SINHA: May I point
out, Sir, that the wife is never defeated
by her husband? It is always the
other way round.

Syr1 B. K. MUKERJEE: Now, I do
not kuow how many hon. Members
went through this report. It was sub-
mitted by the Railway Board last year.
It is said therein that there have been
sales of scrap worth Rs. 1,70,00,000.
Now, if anybody purchases that scrap
material from the Railway, he can be
challaned by any police officer.

SHRIMATI SAVITRY NIGAM: It has
already been provided in the Bill that
he should keep the receipts.

Suri B. K. MUKERJEE: How can
he always have those receipts with
him? I will now come to the condi-
tions obtaining in the Railways. Now
you will find that there is the sale of
cinders, and coal is also sold to the
staff. Cinder is sold to the contractors.
Cinder is used for building purposes.
Now anybody purchasing this thing
from a contractor—one maund of cin-
der or two maunds of cinder—for re-
pairs to his house, can be challaned
by any police officer.

SRt H. P. SAKSENA (Uttar Pra-
desh): Is it relevant to discuss a Bill
which has been recommended to be
withdrawn? If a Bill is fit to be
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withdrawn, and a recommendation to
that effect has been made, then why
discuss it at all?

Mgr. DEPUTY CHAIRMAN: Who is
going to withdraw it?

SHRr1 B. K, MUKERJEE: I am chal-
lenging the hon. Minister for not giv-
ing us any material for our considera-
tion.

Mgr. DEPUTY CHAIRMAN: Mr.
Mukerjee, please read the definition of
“railway stores”—any article used or
intended to be used in the construc-
tion, operation or maintenance of a
railway. I do not think cinder will
be used in construction.

Surt B. K. MUKERJEE: Not only
cinder, but coal also. The railway
uses coal, and coal is also sold to their
staff. And therefore, anybody in pos-
session of coal or cinder can be chal-
lenged. (Interruption). That is why I
say that you should prove that it is
railway material. The railway has
got to prove that it is railway mate-
rial.

Surr T. S. PATTABIRAMAN: There
are similar provisions in the Indian
Evidence Act and other Acts.

Sprr B. K. MUKERJEE: This Bill
will actually operate harshly not only
against the tax-payers but also against
the railway workers themselves, and
the railway workers will be penalised
because of this.

Sarr KANHAIYALAL D. VAIDYA
(Madhya Bharat): They will be penal-
ised only if they are committing theft.

Sgr1 B. K. MUKERJEE: They are
not committing theift.

Surr T. S. PATTABIRAMAN: Not
all but some of them.

SHRI B. K. MUKERJEE: Their trade
union activity is going to be jeopardis-
ed by this Act. I am talking to an
audience who have not got much ex-
.perience of railway trade unions.
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SHrr T. S. PATTABIRAMAN: The
hon. Member presumes too much. We
are as much aware of labour questions
as he is.

Suri B. K. MUKERJEE: Often a
man suffers because his officer finds
him otherwise unmanageable. If he
is an active member of trade unions,
he is penalised.

SHRT KANHAIYALAL D. VAIDYA:
This Ordinance has been there since
1944. Has any trade union suffered?

SHrr B. K. MUKERJEE: But they
do not give us any statistics, any fig-
ures or any information. The Minister
has not given any materials, any in-
formation as to the number of cases
and the types of materials which are
stolen. He may bring forward this
Bill after all the reports come in and
all these experiments are carried out.
We can then know what the result of
these experiments has been., As it is,
when cinder or a bolt or a nut is found
in the possession of a worker or is
found near his house, he is likely to be
prosecuted. I may give one informa-
tion to the hon. Minister as to why
this Ordinance was required in 1944.
As most of the Members here know, we
had to travel often by trains without
any light, because the bulbs were stolen
from the railway carriages. Now, the
Railways purchase these bulbs not from
every shop but they have got special
suppliers of these bulbs, and it may
be a new thing for Members to know
that these bulbs cannot be used by
anybody in his house. These bulbs
can only be used in railway carriages,
but still these bulbs used to be stolen
in large numbers. The Railways used
to purchase these bulbs from the same
source which used to supply them be-
fore. Now, when the ©bulbs were
stolen, what happened? The people
who stole them spld them not in the
market but to the same contractor and
the contractor used to gain, and thus
payment used to be made to the same
contractor for the same bulbs three,
or four or filve times. This is not a
small item because the Railways con-
sumg bulbs worth lakhs and lakhs of

rupees, but still the Railway authori-
ties and the Railway Board did not
take any action. There was a sug-
gestion about a change of contractors
but they did not change the contrac-
tor. They could have stopped the
whole pilferage if only they had chang-
ed the contractor but they did not do
it. But now that contingency is mnot
there. Still we want to bring this Or-
dinance into our Statute Book which,
I feel, is not a wise move. If the
necessity for such a measure is felt
after all these experiments and if the
Minister comes forward with a mea-
sure like this again, he must include
provisions covering claim payments,
i.e., claims for pilferage and theft. The
theft of railway stores is only to the
extent of Rs. 1,26,000, but theft and
pilferage for 'whieh claims are met
are to the extent of Rs. 3,18,00,000.
You must pay more attention to theft
of goods in transit. If you legislate for
theft of railway property, you must
legislate for theft of property in tran-
sit. )

This
It ap-

Mr. DEPUTY CHAIRMAN:
Bill does not exclude anybody.
plies equally to all.

Surr B. K. MUKERJEE: This does
not include theft for which they pay
claims.

Mgr. DEPUTY CHAIRMAN: “Who-
ever is found in possession of any arti-
cle of railway stores...... ” It does not
make any exception,

Suri B. K. MUKERJEE: I am sorry
I have not been understood. This in-
cludes articles for use on the railways.
I am talking of articles in {fransit, i.e.,
articles carried over the railways.
These goods are stolen in spite of all
their security measures. People stop
the goods trains and rob them, and
thereby the Railways have got to pay
compensation to claimants. This
amounts to Rs. 3,18,00,000 according
to the last report, the thett of railway
material is only to the extent of
Rs. 1,26,000. That is my point. If we
take note of railway stores worth
Rs. 1,26,000, we must also take note of
goods worth Rs. 3,18,00,000 which are
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also stolen, If the Minister brings in
a Bill like this again later on, he
must not forget about the compensa-
tion paid. He must bring in legisla-
tion to prevent that also. With these
words, I request the hon. Minister to
drop this Bill.

SHR1 T. S. PATTABIRAMAN: Sir, I
am really surprised that there should
have been so much agitation over this
Bill and that there should have been
so much ground covered on this very
simple Bill. This does not justify wrny
opposition especially from my friend
over there who has just sat down and
who thinks that we are less interested
in labour problems. This Ordinance
has been there since 1944 and I am
sure no labour unions, whether they
are led by my hon. friend on this side
or by my hon. friends on the other
side, have protested even once that
this Ordinance has been used against
the workers because of their trade
union activities. But they come here
now and raise the bogey of workers
being penalised by the Railways or
by the monstrous Railway Board ac-
cording to my hon. friend. When
they have not protested even once
against the Ordinance since 1944 say-
ing that it is working against the in-
terests of their unions, it does not lie
in the mouth of my friends to come
and complain at this stage that it is
against the interests of labour. When
they have failed to advance any rea-
scnable arguments against the Bill,
they are trying to raise this bogey, and
as such I am sure the House will dis-
miss it. The Bill does not seek to
bring in any innovation. After all it
iz an accepted principle that a man
or an institution cannot be deprived
of hig or its property by wrongful
means. That is exactly the accepted
criminal law. If you are in possession
of a property and if another man takes
it away without your consent or
against your consent or without your
knowledge, that means that you have
been dispossessed of the property
wrongly and that the criminal law
of the land should step in. That is a
fundamental principle accepted by
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Surr B, K. MUKERJEE: Is it crimi-
nal law?

Surr T. S. PATTABIRAMAN: Yes,
it is criminal law.

SHr1 B. GUPTA: But the criminal
law is that one is innocent unless he
is proved guilty.

Suri T. S. PATTABIRAMAN: With
very great deference to my hon
friend’s legal knowledge, I should say
that what he said is completely wrong
and I am going to prove it. I shall
prove it if my hon. friend will kindly
bear with me and I may tell him that
I shall be able to quote chapter and
verse from cases—not from the Privy
Council but from the Indian Hign
Courts to show that my hon. {friend’s
presumption is totally wrong and un-
justified. I would like my hon. friend
te be patient and not be impatient as
I can also be impatient otherwise. The
principle is accepted that the Railway
should safeguard property of its own
and also the property that has been en-
trusted to it as a carrier. There are
two kinds of theft in the Railways
and we are all aware of it. The Rail-
way is the greatest mnational asset,
which we should not forget. Today
the Railway is not owned by any for-
eigner or individual or by the capital-
jsts. It is the greatest national asset.
It is the tax-payers, it is the semi-starv-
ed millions of this country who have
been contributing to the railways from
their own savings. It is the ordinary
man, the tiller of the soil, the common
man who is the owner of the Railways
and his interests should be protected.
He owns this property, and is it not
justifiable that the Railway Minister
should take care that this property of
the common man, the ordinary tax-
payer, should not be made use of by
unsocial elements? I am sure no
Member in this House will suggest that
this can be taken away. There is then
the question of another kind of pro-
perty that is being pilfered on Rail-
ways. The Railways are entrusted
with certain things to carry from one
place to another and for safe delivery
and during transit mysteriously the
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goods disappear, and as my friend,
rightly pointed out, we have to pay
compensation to the extent of Rs. 5
crores, It is very clear that these
two sorts of pilferage should be put
an end to and most probably the se-
cond must have precedence because
the public are also affected—not only
e tax-payer—and money is going
to be given as compensation for the
loss of property entrusted to them. It
is necessary that the administration
should take up all measures to see that
pilferages do not occur. Here comes
the snag. Who actually pilfers? My
hon. friend was saying that the rail-
way officers are guilly of thefts. May
I know whether the Railway Board
or some D.T.S. or some big officers com-
mit thefts of these articles? No. It is
the ordinary worker. I don’t say that
all the railwaymen are bad......

Suri B. GUPTA.: That is slander,
that is a libel against the workers.

Surr T. S. PATTABIRAMAN: 1
know libel because......

Surr B. GUPTA: You should

Sar1 T. S. PATTABIRAMAN: I am
not prepared to be interrupted. If he
wants, let him challenge it.

Mr. DEPUTY CHAIRMAN: Please
go on,

Surr T. S. PATTABIRAMAN: ] am
not prepared to bow down to the hon.

Member. There are black sheep in
every place. It is no use saying that
all railwaymen are angels. I will
never accept it. The hon. Member

says so many other things for political
exploitation. I know there are black
sheep. I know the standard of the
average worker is very high but there
are black sheep everywhere and Rail-
ways are no exception to it. - . .

.. SuRr1 B. GUPTA: ‘Thg whole struc-

ture...... .

SHR1 T. S. PATTABIRAMAN: The
hon, Member is likely to receive more

Mr. DEPUTY CHAIRMAN: Please
go on with your speech.

Suri 1. S. PATTABIRAMAN: There
are anti-social elements in the Rail-
ways also. The loss incurred by the
Raijlways is colossal. A few years
back you know that the Railways were
the object of the greatest pilferage.
We remember those days: the trains
will leave out of Delhi and by the time
it reaches Agra, the bulbs will not be
there, fans will be removed, etc. These
are the objects that are likely to be

stolen. There are a large number of
railway stores distributed to wvarious
places. Mr. Mukerjee was saying

“What does the officer do and why not
he check them up?” I admit it must
be done periodically. As a matter of
fact I think the Committee have re-
commended that there must be more
frequent checks of the stocks held by
the Railways. But is it possible for
the officer to go on checking the stores
which may contain millions of articles
at important places? 1Is it possible for
one officer or two officers to check
every day? 1t is not possible. If he
begins to check, the check may conti-
nue for one month and by the time the
check finishes the first article may be
stolen from the stores. So it is neces-
sary that there must be some provision
made to see that Railway property is
protected. After all what has been done
by this Bill? It is not a new Bill.
My friends cannot take objection to the
principles because it has been on the
Statute since 1944. What the new Bill
seeks to do is this. It exists in Part A
States and now it is sought to extend
it to the whole of India. What has
been good for the Part A States should
be good for the rest of the country also.
So my friends cannot take objection
to it. It was asked: “Why should you
have a separate Bill like this. Is it
not enough that we have the Criminal
Procedure Code or the Indian Penal
Code?” The point is this. There are
some sections in the 1.P.C. under which
it is very difficult to prove the guilt.
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I refer to section 379 which refers to
theft and sections 410 and 411 of the
IL.P.C. which refer to the possession of
stolen property. I will tell you why
it is necessary to have this present
law. Sir, railway property is a sacred
trust now in view of nationalization.
The Railways have expanded and they
have built up a large number of stores
everywhere and it is found that the
ordinary law of the land is not enough
to bring to book all offenders because
now the Railways have expanded
greatly. Sir, this is a simple Bill and
if railway property is found in posses~
sion of some other person, the onus of
proof is on the person who is found in
possession of it. I am certain that it
is not going against the accepled prin-
ciples of criminal law. My friends
were saying and there are a number of
amendments which say that it is wrong
and objectionable in principle that the
onus of proof sheuld be shifted to the
defence instead of being on the prose-
cution. But, Sir, with your permis-
sion, may I draw your attention to the

fact that sections 410 and 411 of the
Indian Penal Code already put the
onus of proof on the defence? Section

411 says:

“Whoever dishonestly receives or
retains any stolen property, knowing
or having reason to believe the same
to be stolen property, shall be
punished with imprisonment of either
description for a term which may
extend to three years, or with fine,
or with both.”

Surt B. GUPTA: Does
Member see any difference between
this section and the provision in
clause 37

Surr T. S. PATTABIRAMAN: Not
only have I seen if but I have studied
it and I know it very well. If the
hon. Member can wait and if he has
an open mind, I am prepared to con-
vince him. Section 411 lays down a
punishment for 3 years. The amend-
ment says that as it is a nationalized
property, it must be considered with
sanctity and so one purpose of the Bill
is to Increase the punishment to0 5

the hon.
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years. That is one of the main rea-
sons why this Bill has been brought
here. I have said that already the
existing law says that the onus of proof
should be on the defence. Various
High Courts have held......

Kazt KARIMUDDIN: Where ig it
said in section 411 that the burden of
proof is on the defence?

Surr T. S. PATTABIRAMAN: I am
prepared to quote instances and the
proceedings of the courts are binding
today.

Surr B. GUPTA: I think the hon.
Member would help us if he explaine
what are the ingredients of an evi-
dence under section 411 and what the
prosecution has to prove in order to
get a conviction under that section.

Surr T. S. PATTABIRAMAN: Sir, I
am dealing with this Bill and if the
hon. Member wants more information I
can only refer him to Ratanlal and
Thakore’s ‘The Law of Crimes’.

Kazi KARIMUDDIN: We have read
it.

Surt K. L. NARASIMHAM (Mad-
ras): But you said you will try to con-
vince us.

Suri T. S. PATTABIRAMAN: Yes,
pbut not people who refuse to be con-
vinced. I can only try, I cannot con-
vince people who are ignorant......

SHRI K. L. NARASIMHAM: You
don’t say it.

Suri B. GUPTA: I am not interest-
ed in having a competition of wisdom.
1 only want to know whether there is
not a fundamental departure from the
provisions of section 411 in this parti-
cular case.

Surr T. S. PATTABIRAMAN: My
hon. friend is very impatient. Let him
read the Evidence Act of 1872, of which
1 hope he is aware of.

Sprr B. GUPTA: We have read it.
But then...... i
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Suri T. S. PATTABIRAMAN: I re-
fuse to yield, Sir. He might have read
it but he seems to have forgotten what
he read. If only he would brush up
his memory a little and read again sec-
tion 114 of the Indian Evidence Act and
the illustrations given there, he will
find this: :

“The Court may presume the ex-
istence of any fact which it thinks
likely to have happened, regard
being had to the common course of
natural events, human conduct and
public and private business, in their
relation to the facts of the particular
case.”

And then you have the illustration:

“(a) that a man who is in posses-
sion of stolen goods soon after the
theft is either the thief or has re-
ceived the goods knowing them fo
be stolen, unless he can account for
his possession;”.

And that is exactly what has been
reproduced here.

Kazi KARIMUDDIN: But it has to
be established that it is stolen.

Surt B. GUPTA: The hon, Member
has misunderstood me, ’

Sur1 T. 8. PATTABIRAMAN: It can
be presumed that it is stolen.

Kazr KARIMUDDIN: No.

Surr T. S. PATTABIRAMAN: Ac-
cording to my hon. friend there, it
cannot be presumed, that the man who
i+ in possession of the stolen goods

Surr K. L. NARASIMHAM: But the
word ‘“stolen” is there,

Sur: T. S. PATTABIRAMAN: It
must be proved that it has been lost.
The railways must prove that the goods
were lost.

Kazi KARIMUDDIN:
cessary under this Bill.

SHr1 T. S. PATTABIRAMAN: The
sections can be interpreted. This is

It is not ne-

not an essay or a thesis. I can take
the relevant clause and tell you how
the Act will be interpreted in the
court. Here, in the illustration, they
say:

“Court may presume that a man
who is in possession of stolen goods
soon after the t{heft is either the
thief or has received the goods know-
ing them to be stolen, unless he can
account for his possession.”

And here, instead of the words
“stolen goods” you have got the words
“railway stores”.

Mr. DEPUTY CHAIRMAN: There
they have to prove that it is theft.

SHrt B. GUPTA: But can the

MRr. DEPUTY CHAIRMAN: Order,
order. Please don’t disturb.

Surr T. S. PATTABIRAMAN: Sir, I
am not prepared to enter into an argu-
ment here.

Mr. DEPUTY CHAIRMAN: Please
80 on.

Surr T. S. PATTABIRAMAN:

“Where property sufficiently identi-
fied to be the property of one person
is found to be in the possession of
another person without leave or
license or any legal permission of the
owner, it is for the party in whose

possession the property is found
duly to account for ifts possession,
and, unless he can do so, a jury

might fairly infer in such circum-
stances that it was with a guilty
knowledge that the accused took that
which he knew to be not his own.”

So the presumption is there. This
was the ruling in the case of Shuruffood-
deen wvs. Ramjoy Kurmokar (1876).
Similarly the prosecution has to estab-
lish that the property was recovered
Irom that particular house or person,
or a place in the occupation of the cul-
brit. ,
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SHRI K. L. NARASIMHAM: It is the
prosecution that has to prove it.

Surt T. S. PATTABIRAMAN: With
due deference to my hon. friend, Shri
Narasimham, I have to submit that he
has not understood the section.

Surt K. L. NARASIMHAM: I am
sorry my hon. friend has not read the
law properly.

SHrr T. S. PATTABIRAMAN: My
hon. friend cannot claim to have legal
knowledge, whatever other knowledge
he may have. He has never been a
lawyer and he does not know the law.
They have never been law-makers, they
have always been law-breakers,

Surr B. GUPTA: But for the pre-
sent we are all law-makers, you, my-
self and all of us here.

Sur: T. S. PATTABIRAMAN: Again,
Sir, in the case of Baidyanath Mahanty
of 1940, they have held that “If how-
ever, the person gives a reasonable ex-
planation of the possession the Court
should not find him guilty”. So the
proof is always there. Further they
state:

“Where the accused was found in
the recent possession of some stolen
sheep, of which he could give no
satisfactory account, and it might
reasonably be inferred from the cir-
cumstances that he did not steal them
himself it was held that there was
evidence for the jury that he receiv-
ed them knowing them to have been
stolen,”

Therefore, it is clear that the onus of
proof is there.

Surt K. L. NARASIMHAM: But who
is to prove it?

SHrRr T. 8. PATTABIRAMAN: The
defence.

KXazi KARIMUDDIN: No, that is
wrong, ’

Surt T. S. PATTABIRAMAN: Then
in the Ram Pershad case of 1924 this
is what happened:
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“Where valuable jewellery which
was stolen or otherwise lost to the
owner was found under circumstan-
ces of grave suspicion in the posses-
sion of the accused about two years
after the theft or loss, and the ac-
cused refused to disclose the name of
the person from whom he received
the same or to give the particulars as
to the origin of his possession, the
Court drew an inference of guilty
knowledge on the part of the ac-
cused.”

These rulings go clearly to show that
the onus of proof with regard to the
stolen property, or property which be-
longed to another, is always on the de-
fence and it is for the defence to show
that he got it by legal means. So there
is no departure here from any principle,
Existing principles have been accepted
and existing law has been strictly ad-
hered to and there is no innovation in
this Bill.

My hon. friend there said that I have
rot read the Bill. May I respectfully

draw his attention to clause 3 of this
Bill where it is stated:

“Whoever is found, or is proved
to have been, in possession of any
article of railway stores shall,......

The words used are “articles of rail-
way stores”. So these things must be

proved by the prosecution. That
is the fundamental factor of this
law. First of all it must be

proved that the property of the rail-
way was found in another’s possession.
That must be proved by the prosecu-
tion. If no witness was taken at the
time the articles were taken over, then
the Court will never hold that the arti-
cles were found in the man’s possession.
The manner in which the articles were
found in some other place must be ac-
cording to the Criminal Procedure
Code. Suppose a railway officer or a
police officer prepares a “mahazar”,
that will not be enough for the Court.
1t will never accept it. The Court will
say that you have not proved that the
goods were found in the possession of
the particular person, according to the
law. Suppose there are three tenants
in a particular house. The prosecution
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will say that one of the tenants is in
possession of a certain property. It is
the duty of the prosecution to prove
that the person was actually in posses-
sion of that property.

Kazi KARIMUDDIN:
possession.

In exclusive

Sur1 T. S. PATTABIRAMAN: The
prosecution has to prove that in that
particular house, though there were
three persons, the man in possession of

Kazi KARIMUDDIN: He should be
in exclusive possession of it.

Sur1 B. GUPTA: May I ask my
hon. friend...... .

SHRI T. S. PATTABIRAMAN: I am
not prepared to answer any interrup-
tion.

SHRr1 B. GUPTA : I want only a clari-
fication .....

Suri T. S. PATTABIRAMAN: You
can put all your questions to the Rail-
way Minister.

Suri B. GUPTA: But you have taken
upon yourself to speak for the Minister,

Mr. DEPUTY CHAIRMAN: Order,
order.

Sarr T. S. PATTABIRAMAN: It
must be proved that the article was
found there—it should be a proper
“mahazar’—that the man was in exclu-
sive possession of it. And then a third
thing also must be proved. My hon.
friend said that so many articles, arti-
cles from A tu Z are being used by the
Railways and so how are you going
to know, he asked, that a particular
piece of property belonged to the Rail-
ways? The law says that the omis of
proving that it is a property belonging
to the Railways is on the prosecution,
Suppose a bolt or a nut is found in my
possession. The railway administration
cannot straightaway say that I am in
possession of it illegally and that I
should be convicted according to this
Act, - -

SHR1I K. L. NARASIMHAM: It says
that it must be stolen property.

Kazi KARIMUDDIN: Sir, my hon.
friend has not read the next clause in
the same section, namely, “if the court
sees reasonable grounds for believing
such article to be or to have been the
property of any railway administration”.

r

Surr T. S. PATTABIRAMAN: Sir,
the first three sentences are together
and they must be taken together. The
other three sentences come later. It
should be first proved that the article
is a railway store and the court must
agree that it is a railway store. The
presumption will not be that the arti-
cle belongs to the railway. The pre-
sumption will be otherwise. The pro-
secution must prove that it is the pro-
perty of the railways and the court
must see reasonable grounds for be-
lieving that. The onus of proof is on
the railway administration. It is for
the railway administration to prove
that the article is the property of the
railways, and then if the courf{ con-
cludes on evidence, that there are rea-
sonable grounds, then only punishment
will be awarded. Supposing the court
does not believe that it is a railway
store, then the case will be discharged.
If the prosecution does not prove that
it is a property of the railways, then
the case will be immediately discharg-
ed. No further evidence will be taken.
The prosecution must prove, first of all,
that the article was found in the man’s
possession; secondly, that he was in ex-
clusive possession of it (there is
no doubt about il); and, thirdly, it must
be railway store, that is, it must be prov-
ed tha{ it belongs to the railways. Sir,
“possession” in this context means “ex-
clusive possession”. We have to ac-
cept certain interpretation of the
coqtts.

Surr B. GUPTA: You cannot import
another word here unless there is some
ambiguity in it.

SHRI T. S. PATTABIRAMAN: Sir, 1
do not think so. The court has inter-
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preted the word “possession” and it
means “exclusive possession”, not doubt-
ful possession.

(Interruption.)

Mr. DEPUTY CHAIRMAN: Order,
order.

SHR1 T, S. PATTABIRAMAN: Sir, I
am not prepared to prove my legal
knowledge to these gentlemen. So, Sir,
these three things ought to be proved
by the prosecution and the only thing
to be proved by the defendant is that
he came in possession of the article by
lawful means. It is not as if every
man who is in possession of railway
stores will be prosecuted.

Then, one hon. friend raised the point
that the Railway Board is auctioning
property every year. Take the example
of railway scrap sleepers. The defence
can prove, if it is a bona fide transac-
tion, that the property was obtained
from a particular auction. If he can
show the auction notice, or the rele-
vant document, and if he proves that
the railway store was purchased at an
auction, then the case will be discharg-
ed. If it is proved that the material
was purchased through local channel,
even though he knew that it was stolen
property, then the court will convict
him.

Sir, T do not want to take much of
your time. As I have said, these are
the three fundamental principles in
this Bill and there cannot be any ob-
jection. Only one word more and I
have finished. There is no doubt about
it that a large number of thefts are go-
ing on. If my hon. friend wants infor-
mation, I shall give him. Recently, at
Erode Junction fans and other articles
were found removed from the trains
and these were sold outside. My hon.
friend Mr. Narasimham knows, as a
labour leader, how many articles of
railway stores are being stolen.

Surr K L. NARASIMHAM: Tons of
cement are used by officers

Surr T. S. PATTABIRAMAN: He
may not connive at it; that is not my
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opinion. He knows that there are
black sheep in every department; they
are not confined to the railways alone.

Surr B. GUPTA: It is the duty of
the officers to take action.

Mr. DEPUTY CHAIRMAN: Order,
crder, Mr. Gupta, you are disturbing
too much,

Surr T. S. PATTABIRAMAN: Sir,
this Bill is not directed against officers
or railwaymen. It is in the interests
of positive legislation. It is positive in
the sense that it seeks to prevent anti-
social elements—whoever they may be,
—from taking advantage of the laxity
of the railway administration and then
make use of the stolen property for their
own benefit. It is only with this good
objeet that this Bill has been brought
before the House and I am sure the Bill
will have the support of all, and abso-
lutely no person, whether interested in
labour or in the administration, shall
have any apprehension. It is the na-
tional asset that is sought to be safe-
guarded. It is the national asset that
is sought to be made safe from the
anti-social elements. So, Sir, in the in-
terests of the national railways, and in
the interests of honesty among our
own men, it is necessary that this legis-
letion should be extended to all the
States and it should have a fair and
easy passage. Thank you, Sir.

SHR1I N. C. SEKHAR (Travancore-
Cochin): Sir, I rise to oppose this Bill
as it is before this House, particularly
because of clause 3 which says: “Who-
ever is found, or is proved to have
been, in possession of any article of
railway stores...... etc.” 1 consider this
Bill/‘:\rery harsh and the crudest of
measures this Ministry has ever brought
before this House for passage. In the
Statement of Objects and Reasons, it
says that this piece of legislation has
been brought in continuation of the
special Ordinance which was promul-
gated in 1944 by the then Viceroy or
Governcr-General. No other reason
has been mentioned in the Statement of



761 Railway Stores (Unlawful [ RAJYA SABHA ] Possession) Bill, 195¢ 762

[Shri N. C, Sekhar.]

Objects and Reasons to show why this
should be continued and as to why it
should be extended to other parts like
Part B States. Also, in the speeches of
the Minister or in any of their reports
proper reasons have never been stated
as to why this measure should be en-
acted. .

Mg, DEPUTY CHAIRMAN: I would
like to remind hon. Members that an
identical Bill regarding telegraph wires
was passed during the last session.

Sur: H. C. MATHUR (Rajasthan):
But, then, Sir, if you will remember,
the Minister himself made it abso-
lutely clear that it was a very distine-
tive thing, because the wires which
were concerned in the Bill were mnot
available for sale or anywhere else
and that they bore exclusive distinc-
tive marks. In the case of the railway
stores, these are articles which are
used in every household, and at all
times.

Surr N. C. SEKHAR: Sir, here it
says that the reason for the promulga-
tion of the Ordinance on the 13th May,
1944, was with a view to preventing
persons from having unlawful posses-
sion of articles of railways, a thing of
frequent occurrence towards the end of
the last war. The Railway Ministry, or
the officer who is responsible for this
measure, has not made it clear be-
fore this House that the same situa-
tion still prevails all over the country,
including the Part B States. But one
will wonder how a store in Part A
State is pilfered into Part B State
and by whom and in whose interests—
is it by the railway worker?

" »

Mgr. DEPUTY CHAIRMAN: The
railways in Part B States are part of
the Indian Railways and we have gof
railway stores in Part B and Part C
States also.

Surr N. C. SEKHAR: That I under-
stand, Sir. There is no question of

taking railway stores from Part A to
Part B States.

MRgr. DEPUTY CHAIRMAN: That is
why I have just said that when the
Ordinance was passed in 1944, Part B
States were not a part of India and
the Indian Railway Act did not apply
to them. In Part B States also there
are railways; they are all part of the
Indian Railways.

Surr N. C. SEKHAR: I understand
that position and only because of that
I am menticning about it What I
suggest is that there is no necessity
for such a piece of legislation as is pro-
posed now. It might be, the measure
is intended to check the thieving of
the railway stores or any other unlaw-
ful acts that may be perpetrated on
railway stores but this is not the
measure to be taken for protecting
Government property from being
stolen. In the Audit Report of 1953,
the Auditor has pointed out specific
instances of how the public money was
being lost and by whom. Even in spite
of specific mentioning, the Department
concerned never took any steps to
avoid such things happening again.
About the contracts, the Audit Report
mentions about several instances in
which there was a loss of about Rs. 11}
lakhs in one case and a loss of Rs. 9
and odJd lakhs in the other. The Re-
port also mentions the names of the
officers of the Purchasing Mission at
Washington. It is also mentioned in
the Report that the officer who was
responsible for this loss of Rs. 11%
lakhs was forced to resign from the
31st December, 1952. No other action
was taken against him; he was only
forced to resign. In fact, for that
great loss that officer should have been
sent to prison for life. The Govern-
ment did not do that. The Report
also mentions about the existence of
officers who are yet to be proceeded
against.

MR. DEPUTY CHAIRMAN: That is
a different matter. We have a small
Bill. Probably you will be relevant
when the Railway Corruption Enquiry
Committee’s report is discussed.
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Surr N. C. SEKHAR: I am relating
this matter to the facts of loss and
all that.

MRr. DEPUTY CHAIRMAN: This is
a very small Bill; please confine your-
self to the Bill.

SHRr N. C. SEKHAR: Itis not a
very small thing. The point I am
making is that certain things which
require serious action are left without
being attended to. At the same time,
measures like this......

Mr. DEPUTY CHAIRMAN: You
may ~speak on this when the Railway
Budget comes up. We are concerned
only with railway stores, Whatever
is relevant to that Bill may be touched.

SHr: N. C. SEKHAR: The Auditor’s
report contains instances of......

MR. DEPUTY CHAIRMAN: We are
not concerned with the Auditor’s Re-
port. If there is anything about the
railway stores, I will allow it.

SHRI N. C. SEKHAR: Here there are
given Iinstances of thefts, pilferages,
etc. That is what I am making out.

Mr. DEPUTY CHAIRMAN: About
railway stores?

Surr N. C. SEKHAR: Yes. The
summary of losses mentioned in the
Appropriation Accounts for 1951-52.
That is the heading on page 48. Here,
certain items are given......

MRr. DEPUTY CHAIRMAN: Appro-
priation is not loss; it may be mis-
appropriation.

11 aAM.

Sur: N. C. SEKHAR: In that list
certain items are shown in which
losses have taken place. The Audit
Report mentions something about a
total of 10,650 cases which entailed a
loss of Rs. 47,59.809 out of which
1,472 are cases of theft which entailed
a loss of Rs. 1,17,000. When compared
with the other items of loss, the loss
by way of thefts, pilferage etc., is far
less. This does not mean that I am n

Possession) Bill, 1954 764

any way prepared to say that this
should not be checked. This must be
checked, but how to check it is =n
problem. Experience goes to show
that the thieving of railway stores
and other things connected with the
railway is going on on a large scale,
but who is doing that? That has to be
found out by the Government. I am
also connected with railway labour in
a way and I could understand it; so
many instances of theft are recorded,
the workers are proceeded against and
punished. Actually they are not the
persons who committed the theft; such
thefts are committed by the high-ups
in certain departments but they are
saved and the poor workers are made
the scapegoats. This is how things
are going on, and over and above all
that, when the powers are extended to
the other parts, how can it improve
the situation. The passage of this
measure can give a handle to such
officers who are in such a position to
make poor workers scapegoats.

Mr. DEPUTY CHAIRMAN: You are
a responsible Member of Parliament.
If you have got definite allegations you
have to give them to the Railway
Minister and you should not make
vague allegations. If you have any of
these instances, give concrete instances
to the Minister and he will make en-
quiries.

Serr N, C. SEKHAR: They are not
vague; when occasion demands, I shall
represent those things.

MR. DEPUTY CHAIRMAN: You
should be responsible for the allega-
tions.

Sugr1 B. GUPTA: Sir, I think we can
certainly refer to such things. We are
not making allegations; we are not
even naming individuals.

Mgr. DEPUTY CHAIRMAN: As pub-
lic workers, you are all responsible to
give information.

v

SHrr B. GUPTA: But the other side
should also discharge its responsibility.

Mr. DEPUTY CHAIRMAN: You can
say so but you cannot make vague
allegations.
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SHrRr N. C. SEKHAR: They are not
vague allegations; I am prepared to
cite instances, if you want.

Surr B. GUPTA: Very well, Sir,
from now on, I shall cite the names.

Mr. DEPUTY CHAIRMAN: You
should send the names to the Minister.

SHr1 B. GUPTA: We have not come
here only to write letters. We have
come here to make public allegations
and to get redress.

Mgr. DEPUTY CHAIRMAN: But not
to make vague allegations.

SHR1 B. GUPTA : That is a matter of
opinion, Sir.

Sury N. C. SEKHAR: It is not a
question of making vague allegations,
this is what is happehning all over the
country and that is why we have been
mentioning about it.

Now, this piece of legislation is
brought forth for enactment. 1 say
this is simply to save the high-ups
who commit theft. If we examine the
teports relating to the railways, we
will come across instances of high-ups
who evade taking action simply to
save themselves from being caught.
So, many such examples can be cited
in the Bombay Yard, in the Madrus
Yard and so on but for want of time
I do not want to bring forth all those
things before this House. Those who
are concerned, can go through the Re-
port once again and find out the per-
sons who are chiefly responsible for
these thefts. My suggestion is that
this sort of legislation will never help
the department to do away with what
they want to do away with. Rather, it
will increase the thefts. Government
have taken steps to check prostitution in
all cities but what really is happening
in the city itself by that legislation? Has
prostitution been prevented? No. It
is growing on a mass scale in another
form. What has been the fate of that
law? Likewise this piece of stringent
legislation may not help prevent thefts
unless the condition of those who are
employed in the railways is very much

improved and improvement of the
conditions of the employees of the
railways will make them feel that this
iz also their property and that it is
their duty to look after it as their
own, that railway property is public
property belonging to the people and
that it is the duty of the workers as
well as the people to look after these
things and to protect them from being
pilfered or stolen. So, such measures
towards the improvement of their copn
dition are necessary to stop these
thefts etc. and not stringent measures
like this. Criminal law had never
lessened the number of cases in India.
Swmce its passage, from 1898, it 'has
rather increased the number of casec
to the advantage of the rules and to
the disadvantage of the people. &
these stringent or harsh measures will
never help the people from commission
of crimes; rather it will help in an-
other way for the increase of crimes
So what the Ministry has to do is to
put forth such measures, I mean to put
the employees in an advantageous
pusition, give them their due, give
them the right of trade union organi-
zation and meet their reasonable de-
mands. Then ask them to look after
these things. Then you will see that
so many high officers are being caught
redhanded for pilfering so many valu-
able stores which we know. And even
stores like cement, nuts, bolts, even
oil, bulbs and such other things are
being stolen and they can be found out
very easily without the help of the
police but only with the help of the
employees, That is one point.

Now I will come to another point in
the Bill which was referred to and
explained by certain lawyer friends.
I mean clause 3, which reads: “Who-
ever is found, or is proved to have
been, In possession of any article of
railway stores shall if the court sees
reasonable grounds for believing such
article to be or to have been the
properly of any railway administra-
tion, unless he proves that the article
came into his possession lawfully. be
punishable with imprisonment for a
term which may extend to flve years,
or with fine, or with both,”
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This is a very harsh kind of treat-
ment. Here, in tact—whatever word-
ing is there—those who are prosecuted
or who are brought before the court
are not given sufficient facilities to de-
tend themselves. Rather if the court
sees on the spur of the moment that
the man came into unlawful posses-
sion of any article of railway stores,
the court can punish him, send him to
jail for five years, or fine, or both.
Even the most cruel criminal law gives
facilities to the accused to defend him-
self, to take sufficient time to prove
that he is not guilty of particular
offences. Here it does not give such
facilities.

Mgr. DEPUTY CHAIRMAN: The
right of defence is not taken away.

Sur1 N. C. SEKHAR: But unless
the wording of the provision is put in
a suitable manner so as to give facili-
ties for those who are brought before
the court to defend themselves, to
prove that they are not guilty of un-
lawfully possessing railway articles it
1S no good.

Mr. DEPUTY CHAIRMAN: That
right is not taken away by this Bill.

SHR; N. C. SEKHAR: This Bill does
not, in my opinion, give such facilities
as are given by the sections of the
criminal law.

Mgr. DEPUTY CHAIRMAN: He can
engage defence counsel; it is allowed
here also.

Surr N. C. SEKHAR: Kazi Karimud-
din said that unless the clause is
amended in a suitable manner this
Bill should not be accepted by 1ihe
House and that is my appeal also.

SHRr MAHESH SARAN (Bihar):
Mr Deputy Chairman, most of the
hon. Members are in agreement with
this Bill, but all the same we have to
see that the wording of the Bill is
such that a person found in possession
of railway stores or railway articles
is g.ven the proper consideration when

44 RSD
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the case is taken up. My submission
is that the wording is very loose and
if the wording remains as it is it will
be a great hardship because in a crimi-
nal case the guiit must be proved be-
yond all reasonable doubt and if this
is not so, no conviction 1is possible.
Therefore it should be proved that
the property is railway stores; some-
thing to that eflect must be proved and
unless- it is proved, no person can be
convicted. Let us see the wording of
this Bill. It says: “Whoever is found,
or is proved to have been, in possessinn
of any article of railway stores shall,
if the court sees reasonable grounds
for believing such article to be or to
have been the property of any railway
administration,”......

Mr. DEPUTY CHAIRMAN: On such
proof. ....

SHR1 MAHESH SARAN: Where iz
that?

Mr. DEPUTY CHAIRMAN: “Who-
ever is found, or is proved to have
been ....”

Sur; MAHESH SARAN; I am refer-
ring to the clause which says “if the
court sees reasonable grounds for be-

lieving such article” ete. why is it
added here?
MR. DEPUTY CHAIRMAN: It

means that the prosecution must lead
sufficient evidence so as to give suffi-
cient reasonable grounds for the court
to believe that it is railway property.

Seri MAHESH SARAN: “Reasonable
grounds” are not enough.

MR, DEPUTY CHAIRMAN: Then
what else is proved?

Sur1 MAHESH SARAN: The ques-
tion is, it must be proved beyond all
reasonable doubt

MRr. DEPUTY CHAIRMAN: Mr.
Saran, first of all possession must be
traced to the accused. Then there
must be sufficient prosecution evidence
to g've sufficient proof for the court
to presume that it is railway property.
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SHri MAHESH SARAN: May I sub-
mii that if vou read .....

Mr. DEPUTY CHAIRMAN: That is
the plain meaning, as I see it

Sur; MAHESH SARAN: “Whoever
is found in possession of any article
of railway stores” seems to be enough.

Mgr. DEPUTY CHAIRMAN: One is
.that and the second is “or is proved
to have been.....” and “shall, if th~
court sees reasonable grounds for be-
lieving ..... So how can the court
convict uniess such proof is established?

kY]

Suri MAHESH SARAN: My sub-

mission does not agree with your inter-
pretation......

Mgr. DEPUTY CHAIRMAN: If the
defence counsel is able, he goes scot-
free.

SHRI MAHESH SARAN: Then there
is another flaw and that is  there is
no gulty mind. He must know that
these are railway stores. Unless he
kriows this how can he be careful in
his purchases? Now for example take
some shops that are behind the Jummma
Masjid. I go and purchase some arti-
cles without knowing that they are
railway stores. But if it is found that
they are railway stores I am convicted.
1t is really not the proper thing to do.
1 must know that such and such are
railway stores and so long as I do not
know that how can I be hauled up for
being in alleged unlawful possession
of railway articles? I may have gotf
it without knowing that it is railway
store. I might have bought it in any
shop. Because the guilty mind is not
there, no crimihal case should be
brought against & person unless he has
that guilty mind andI wish to em-
phasise this point. Of course it is for the
hon. Railway Minister to consider whe-
ther it should be there or should not
be there, but I think it is a great flaw
that I buy a thing somewhere and I
am to account how I got it and I have
to prove thal I bought it correctly and
establish that it is not railway pro-
perty. Well, I cannot know all these
things. I go and buy every day. The

offence I shall commit aedy if 1 know
that it is railway store and I buy
knowing it to be so. Theretore I do
hold that this is a great flaw so far as
this omission of a prowision like that
is concerned. I must bmwe a guilty
mind, I mean, it is veny difficult to
prove how I came by it: Suppose after
six years or four yeaxs exr five years
something is found witih me which is
railway property but I mever knew it,
I in all good intentiom Rought it, now
1 have to find out wkhere I bought it,
what was the date, and all that, Well,
I do not think. Sir, that is the proper
way of dealing with, this matter. You
must prove the guilty mind. If 1
bought it honestly. without knowing
that it is railway store I should not
be run in. So this is one of the pro-.
visions which I think is very neces-.
sary to be put intw this Bill. Otherwise-
every person wiil be faced with the.
possibility of beimg run in without his.
having any cripninal intention or any
intention to defraud the railway.

Then, Sir, what I find is that this
Bill does net go into the root off the
thing. There is nothing regarciing tre
railway thefts that take place in the
factories and other places in the raul-
way itself. Things are takem out from
these ﬁaces and then they eome 1n
the apen market. Of course there are
certain things in the railway coaches
which a person can remove, but most
of the things come owt from the rail-
way stores themselves. Now what ie
the Railway Minister going to do for
that? There is nothing about it here in
the Bill. It is only for unlawful posses-
sion—of course if it is proved that it
is railway store—I am convicted. But
what happens to the real theft that iy
taking place? What steps are going te
be taken in that direction? These are
scme of the points which I wanted to
bring to the notice of hon. Members,
before this Bill was accepted by the
House.

Panprr S. S. N. TANKHA (Uttar
Pradesh): Mr. Deputy Chairman, I am
inclined to think that the House, or
at least many of its members, seem
to think that this is a new law which
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is being enacted by us, while that s
not the case. We know that this law
areadly exists although it does not
wexist in the form of a statute but exis*s
under an Ordinance—Ordinance No.
XIX of 1944—which is still in force
under sub-section (3) of section 1 ot
the India and Burma (Emergeny
Provisions) Act, 1940. Therefore, Sir,
if this is not a new Act and if we are
not making any new enactment and
1if it is found that since 1940 up till
now it has not worked against the in-
terests of the public, why should we
think that if we now place this Bill on
the Statute Book great harm will be
done to anybody, or any great hardship
will be caused to the people?

Now, Sir, coming to some of ithe
criticisms which have been made by
hon. Members against the provisions of
this Bill, I will first of all take up the
criticism of my hon. friend Kazi
Karimudd'n Sahib. He asked as to
'why it is that we have provided under
ghis Bill: “Whoever is found or is
proved to be in possession of any arti-
cle of railway siores” will be punish-
able with five years’ imprisonment.
wwhereas the general law provides under
section 379 LP.C. that a person who is
proved to have stolen any property
shall be punishable with only three
years’ imprisonment. Likewise whiie
section 411 of the Indian Penal Code
provides that whoever is found in
possession of stolen property shall be
punishable with imprisonment for
three years only whereas under the
present Bill we are now providing for
an imprisonment of five years. Now,
Sir, to my mind there is a great deal
of d.fference between ordinary property
covered under section 379 and this
class of property which is being cover-
ed under clause 3 of this Bill. We
must realise that this Bill does not re-
late to ordinary private property but
it deals with public or Government
property which is stolen or which is
retained in possession of by persons
dllegally. Therefore Sir, realising that
there is a great deal of difference be-
tween being in unlawful possession oi
ordinary private property and being
In unlawful possession of public pro-

|
|

|
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perty, if we make any differentiation
between the punishment for these two
offences and if we make the latter
offence a graver one, I see no harm
in doing so. On the contrary Sir, I
think it is absolutely justified and
that it is very necessary that thefts of
public property should be checked end
stopped with as deterrent punishments
as possible. Therefore if ths Bill
provides for a maximum imprisonment
ol five years instead of three years as
1s provided under the general law I
think we are doing no wrong. On the
centrary 1 am of the opinion that we
have proceeded on the right lines and
as such there is nothing in this Bl
which should be objected to by the
House.

In this connection I would like to
remind you, Sir, of another similar
Act regarding being in possession of
another class of public property,
namely, telegraph wires. That Act
was passed in 1950 and I think it was
last year or in 1952 that we amended
that Act in certain respects, but......

MRgr. DEPUTY CHAIRMAN: It was
iast session.

Sury H. C. MATHUR: December,
1953

PanpiT S. S. N. TANKHA: ...... but
regarding the punishment provided

under the Act we made no modifica-
tion or difference under the amending
Act, The wording of section 5 of the
Telegraph Wires (Unlawful Possession)
Act, 1950, is as follows: “Whoever is
fcund or is proved to have been in
possession of any quantity of telegraph
wires which the court has reason to
believe to be, or to have been, the
property of the Posts and Telegraphs
Department of the Central Govern-
ment shall, unless he proves that the
telegraph wires came into his posses-
sion lawfully, be punishable with im-
prisonment for a term which may cx-
tend to five years, or with fine, or with
both.” Therefore, Sir, you will see
that it is not a novel departure from
the general law that we are now
providing that the offence of being
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in possession of or stealing public

property shall be punishable with im-

prisonment for a term of five years.
If such a provision has not only been
tclerated but has been approved of by

Parliament in respect of another class ;

of property, I do not see any reason
why it should be objected to by the
House in respect of an offence relating
10 another property of the same class.

Now, Sir, another main criticism of
my hon. friend Mr. Karimuddin was
that the burden of proof has been
wrongly placed- on the accused under
the present Bill. In this regard I do
not agree with the mterpretation placed
by my friend Mr. Pattabiraman that
under the general criminal law also the
burden of proof is on the accused.
There can be no denying the fact that

. the burden of proof in this case has
been placed on the accused but I say.
Sir, that this has been specially done
It is not a thing which we are going
to do unknowingly. We have deli-
berately placed the burden of proof
con the accused with a particular object
in view, and that object is that steal-
ing of public property must not go
unpunished and must be stopped and
that the many cases which are let off
for want of sufficient prosecution evi-
dence may not in future go unpunished
oa that account. However, I cannot
deny that this is a departure from the
general law. It cerfainly is a great
departure and a very vital departure
from the principles of the general law.
But what have we done here is what
we did in the other Act, namely, the
Telegraph Wires (Unlawful Possession)
Act. How have we placed the burden
there? You will see, Sir, from section
5 of that Act which I read out just
now that “whoever is found or is
proved to have been in possession of
any quantily of telegraph wires. ....
shall be punishable with imprisonment
of five years.”” Likewise we have pro-
vided in clause 3 in this Bill that
“whoever is found, or is proved to have
been, in possession of any articlé of
railway stores shall, if the court sees

' covered under the present Bill

article to be or to have been the pro-
perty of any railway administration,
unless he proves that the article came
into his possession lawfully, be punish-
able with imprisonment for a term

which may extend to five years, or
with fine, or with both!’ There is no
difference between clause 3 of the

present Bill and section 5 of the Tele-
graph Wires (Unlawful Possession) Act.
Both place the burden on the accused
and they do so, I maintain, Sir, know-
ingly and with a view to making such
an offence a graver offence and in order
that it could be easily proved by the
authorities. It is true that the general
law presumes a person to be innocent
so long as the crime is not brought home
to him while under the present Bill the
mere fact that a person is found 1n
pessession of a certain class of goods.
shall make that person liable to be
found guilty unless he proves that he
came into bona fide possession of those
articles. But that too, Sir, I maintain,
has been done, because this stealing of,
or being in possession of this class of
public property has been considered
to be a graver offence than the offences
of stealing or being in possession of
other classes of properties punishable
under section 379 or section 411. My
friend. Mr. Pattabiraman, I am afraid,
is wrong in saying that in the case of
trials under sections 379 and 411, the
Government or the prosecution has
not to prove anything more than that
of a person being in possession of that
property. No, Sir, that is not the
correct interpretation. What the pro-
secution has to prove in those cases
iz that that person came into posses-
sion of the property dishonestly, or
with a dishonest motive. Unless that
is proved, the accused person will not
be held guilty. But in cases of those
the
mere fact that that person is in posses~
sion, will presume him to be guilty
unless he himself proves that he came

' into a lawful possession of those arti-

cles. But, Sir, as I have already said,
since Parliament, in its wisdom, has
seen it fit to make a provision of this
character in another Act, I do not

think such a provision should be

reasonable grounds for believing such [ objected to by us under the present

v
¢
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Bill, and as I have said earlier 1 be-
lieve this has been done because the
gravity of this offence has been con-
sidered to be greater than that in any
wother ordinary case. Therefore, Sir,
I am of the opinion that the provisions
of the Bill begre us are quite suitable,
and should be adopted by the House.
Further Sir, we must remember, that
by the passing of this Bill we merely
extend the provisions of this Act to
those territories of India which were
excluded from its operation so far,
namely, the Part B States, because the
Ordinance which we are replacing by
the present Bill, namely, the Ordinance
ol 1944 provided in section 1, sub-
section (2), that it extended to the
whole of India except Part B States.
And now, under the present Bill sub-
clause (2) of clause 1 extends the opera-
tion of the Bill to the whole of India,
namely, inclusive of Part B States.
And, therefore, Sir, I commend the
Bill for the acceptance of the House.

st Fgmens fo &w @ ITFAY
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Supr1 H. P. SAKSENA: It was the
dark forinight of the month perhaps.
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MR. DEPUTY CHAIRMAN: He has
been arguing the same point, Mr.
Mathur.

Surt H. C. MATHUR: His whole
argument and his whole speech is due
to this reason. He has given illustra-
tions. I say that this enactment is
already there. His arguments have no
relation to this.

Mgr. DEPUTY CHAIRMAN: Please
proceed. '
st wEmET Mo qW : Iy BT
AWAIT gl #1 7@ & feq @R
fawgm Y fzar any
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AW I a9 W O QIR
HE Feaaey 08 Qo 7 foar
g

“In order to check smuggling of
railway stores of considerable value
to Part B States where the said
Ordinance is not in force and to meet
certain other difficulties which are
being experienced in launching pro-
secution against smugglers or cul-
prits in those States, it has become

necessary to extend the scope of the
said Ordinance to these States.”
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SHRI K. L. NARASIMHAM: Sir, I
rise to oppose this Bill. I feel that
thig Bill is unnecessary. The main
argument advanced by the supporters
of the Bill, as I find, is only based on
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| one thing, that there is already an
| Ordinance in operation in Part A
States and we are introducing this so
that this may be in operation through-
out the country. That is the main
argument.

Now I have to say at the first in-
stance that even when this Ordinance
has been in existence, this problem of
pilfering or theft of the railway stores
has not been tackled. The advocates
of safeguarding the national property
or the sacred property, as called by
hon. Members, are missing one point.
The hon. Minister’s object may be lofty
and laudable but he is not tackling it
properly and he {s not doing it the way
he should do it. So this piece-meal Bill
is only allowing mismanagement by
the railway officers and allows them
not to take the responsibility for mis-
management and throw the blame on
others and allows them to go scot-free
by saying that there is pilferage in the
railway stores. To support my argu-
ment, I shall only read one statement
from the audit report of 1953 that
dealg with thefts. I shall deal only
with the thefts. The report says om
page 29 in Chapter II as follows:

“Western Rallway: Theft of Elec-
trical Material from Coaches: Certain
coaches were marked “Sick” be-
tween February 1949 and March
1950, at the Bombay Central Sta-
tion. As they could not be sent to
the shops for lack of space, they
were sent to g Marshalling Yard
at Bandra, in May 1950. There
they were stabled in an out of the
way siding, unprotected. This re-
sulted in a loss by theft of batteries
costing Rs. 6,811 and other electri-
cal fittings valued at Rs. 4,340. The
total loss of Rs. 11,151 was written
off under the sanction of the General
Manager in June 1951.”

(When this Ordinance was in opera-
tion and that too in a State like Bom-
bay).

“These thefts, which seem to have
occurred over a period of time, were
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first noticed on 25th May 1850, and
reported to the General Manager on
3rd November 1950 The Police,
however, were not informed of these
thefts, as required under the rules
On 27th April 1951, the General
Manager decided that 1t was too late
to report the case to the Police He
issued instructions n Apri} 1951 to
the Department concerned to take
adequate precautions to remove the
fittings and guard all coaches when
they were stabled at out of the way
places, but detailed instructions were
1ssued by the Department only on
24th March 1954 In July 1953, the
General Manager reported that for
omission to report the case to the
Pol ce, the Inspector, Watch and
Ward, has been censured, and the
Assistant Electrical Foreman and his
staff have been warned to bhe more
careful ”

Here 1s an 1nstance where they
found that certain things were pilfered
and the officials m charge of them
never reported to the Police and then
they were written off saying that 1t
was too late This happened when the
Ordinance was 1n operation My first
question 1s this When you are not
able to use 1t for the lofty object men-
tioned here in introducing this Bill,
why do you bring a Bill like this with
false sect.ons and with words which
can be used against an 1nnocent per-
son? So my advice to the Minister 1s
to withdraw this 1mmediately and
think afresh of other wavs of tackling
this problem properly

My next reason why this legislation
to tackle the theft 1s unnecessary 1s
because there are already laws in the
Criminal Procedure Code and cases
can be proceeded against person for
stealing That means the person 1n
charge of the ratlwav stores should be
made responsible for the stores and he
should report any loss or any pilferage
1o the police and must prove that 1t
is stolen from his stores under certain
cncumstances and the responsibility 1s
fixed on him Now by this Bill you
leave out the responsibility of the offi-

ctal  You take 1t away and make an
mnmnocent man prove that he 1s not
gulty So 1t 1s not tackhing the proo-
lem properly It 1s 9nly misusmg your
pcwers to harass the innocent persons
QOne hon Member pointed out that we
recently passed a Bill regarding the
te.egraph wires I agree with him re-
garding telegraph wires It is a differ-
enlt matter Telegraph wire is a
special thing which 1s not used by any
common man for common purposes It
15 a special wire and special material
15 used for special purposes and that
15 taken as such but here Raillway
Stores are defined m th.g Bill as
follows

‘In this Act, ‘railway stores’ in-
cludes any article used or intended
to be used 1n the construction, oper
tion or maintenance of a raillway’

@0 all the consumer goods come under
the term railway stores’ The audit
report ment ons the loss of typewriters
Now under th.s Bill suppose a tyne-
writer 1s lost and the person in charge
«ays that he fiads it with somebody
and that 1t 1s rallway property, and if
the court has reasonable ground to
believe that statement then the accus-
ea has to prove that he purchased the
typewriter from such and such place
under such and such circumstances
That means you will make an innocent
man to prove his bona fides

Mr DEPUTY CHAIRMAN Type-
writers can never be declared as Rail-
way Stores

SHr:t K L. NARASIMHAM Here in
the audit report it 1s mentioned as
such 1 can give many 1nstances
where typewriters are lost from rail-
ways If locomotives can be lost from
rallway workshops

MRr DEPUTY CHAIRMAN Type-
writers can never be called a rallway
store

Surr K L NARASIMHAM
the rajlway matenal 1s defined
unable to understand it

Here:
I am
It says here:
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“‘railway stores’ including any
article used or intended to be used
in the construction, operation or
maintenance of a railway.”

MRr. DEPUTY CHAIRMAN: Type-
writers cannot be used for the mainte-
nance of the railways.

Sur; H. C. MATHUR: There may be
thousand and one things.

Mgr. DEPUTY CHAIRMAN: We are
dealing with typewriters.

Sur1 K. L. NARASIMHAM: ‘Rail-
way stores' is a vague term and it
jnctudes the consumer goods and when
you deal with all these goods, you
must be very careful in drafting a Bilj
and here the burden of proof is not on
the prosecution but it is ptaced on the
accused. Of course the right of de-
fence is not taken away and cannot be
taken away unless it is a special law
and here under the ordinary law ot
the land the right of defence is there
buf you are making an innocent person
to defend himself before the court
that under certain conditions he came
into possession of the stores. That
means this will be used for harassing
innocent persons and it is not tackling
the problem of pilferage or theft. It is
essential that the official in charge of
the railway stores is made responsi-

Mgr. DEPUTY CHAIRMAN: This
Ordinance has been 1n use for 10 years.
If you can give one instance where this
Ordinance has been misused, then I can
understand your argument.

SHRI K. L. NARASIMHAM: My point
is this that this Ordinance has not
tackled the problem and that is found
useless in practice, Why do you want
it?

Mgr. DEPUTY CHAIRMAN: You
read about 1400 cases.

SHR1 K. L. NARASIMHAM: Will he
say that it is under this Ordinance?
They are only cases where the Railway
Manager has not referred the matter
to the Police at all.

(
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MRgr. DEPUTY CHAIRMAN: So there
are cases of thefts.

SurI K. L. NARASIMHAM: Yes,
but your B:ll does not tackle the pro-
blem. It only saves the Railway official
or higher-ups, who are responsible for
the stores and whose responsibility you
are taking away and you are throwing
it on an innocent man, and that mesns
you are saving the person who steals
and at the same time you are going to
use th's Bill, after it comes into law.
against innocent persons. I can give
an exampie. Recently a few months
back at Bezwada there was an allega-
tion against a P.W.D. Section-mate or
against some officials that they were in
possession of railway sleepers and there
was a Departmental Enquiry by the
anti-corruption sect'on. The result was
the persons who made the allegations
were transferred from that place and
the persons against whom the allega-
tions were made were safeguarded by
retaining them there and even now
there is harassment by the high-ups

against the persons who pointed out
these things.
So this Bill, in practice will not he

able to tackle the problem. The Ordi-~
nance has not been able to tackle the
problem. Even during the period of
the Ordinance thefts were increasing
and the pilferage is still there. The
right way 1s to hold the man in charge
of the stores responsible. He should
be responsible for the stores. The
man 1n charge of the railway property
should be held responsible for that
property. You should have effective
watch and ward department, effective
security arrangements, effective sys-
tems of internal checks. In that way
you can save the materials. Already
you are increasing the watch and ward
stafl. I understand you have an 1dea
of changing the name of the staff to
railway security force. There is the
criminal law of the land and with pro-
per internal checks and the introduc-
tion of efficient systems of supervisicn
you can tackle the problem and this
Bill is not necessary. Therefore, Sir, I
oppose this Bill.



<89 Railway Stores (Unlawful [ RAJYA SABHA ] Possession) Bill, 1954 790

Dr. SrRiMATI SEETA PARMANAND
{Madhya Pradesh): Mr. Deputy Chair-
man, I will not take up much time of
the House for I am conscious of the
shortage of time at this stage of the
debate. I only want to make one point
and it is this. A Bill like this is requir-
«€d not only for one department, say,
the railway department but for many
others. Some time back we passed {n
this House a Bill dealing with tele-
graph wires.
department that possesses government
stores. The postal department posses-

, ses such stores. There is the Public
“Works Department which also has such
stores. There is the Defence Depart-
ment, though the military rules are
very strict, they too have this ﬁr blem
of piiferage. Therefore, such a meéasure
is necessary in all these cases. So
rather than taking up the time of the
House over such piece-meal legislations
for one particular department, why not
refer to all the departments to find out
their requirements and then bring ina
comprehensive legislation? Govern-
ment is always very anxious to point
out to Members about their intention
to bring in a comprehensive Bill to deal
with a matter, particularly when pri-
vate Members bring in a Bill on any
subject. And they say that, of course,
-with the laudable object of saving time
and that is good. But I want Govern-
ment to apply that golden rule to them-
selves. They could have considered
the needs of other departments and then
brought in the necessary provisions in,
say the Criminal Procedure Amend-
ment Bill or the Penal Code Amend-
ament Bill that will be brought before
us soon, amplifying for instance sectien
379 where there is provision to deal
with theft; and whatever exceptions
‘Government wished to have with re-
gard to the territory or jurisdiction in
this particular respect, that also could
have been brought in there; also pro-
vision with regard to imposing the
onus of proof on the accused which is
perhaps contrary to what is the case
in ordinary oftences. If he had done
that, the Minister could have had the
whole-hearted support of every person.

I also feel that the hon. Minister in
his speech did not clarify to us the

It is not only the railway

urgency of this Bill. He has not given
us much guidance beyond what is stat-
ed actually in the Statement of Objects
and Reasons. Whatever is stated there
does not make one feel, particularly
when we take into consideration the
fact that the amount that is pilfered is
not so extensive, or when we consider
that in sp.te of the Ordinance, the
Government has not been able to stop
pilfering, that anything real would be
gained by just now taking up the time
of the legislature. Sir, the hon, Minis-
ter or the Railway Department might
have thought, that this was just a
small Bill and could be passed soon.
But our experience here in this House
has proved it clearly that even such a
fragmentary piece of legislation very
often takes a long time. I would,
therefore, emphasise on the Govern-
ment the need for better co-ordination
in all its different departments so that
the needs of a similar type felt in all
the different departments could be
provided for—for instance, stopping
pilferage in government stores and we
all know that it does exist—could be
taken into consideration and a proper
piece of legislation brought forward.
The House would then get a better ple-
ture of the needs of the country and
you would also be creating a better
sense of duty in all thh regard o
national property.

12 NooN.

There is just one small thing which
I would like to mention here. All of
us know that a large number of these
items are stolen by the passengers also,
though it was not mentioned in so many
words by the speakers. As for instance,
small pieces of linoleum cloth or oil
cloth were being taken away. 1 did
not know what it was used for, but
now it appears it is used for keeping
“pan”, Similarly mirrors, bulbs and
such other things are stolen. So T
would like to know what provision is
there to check passengers’ luggage for
these things? I am very sorry to point
out that not enough thought seems to
have been given to the real utility of
this Bill and it has been unfortunately
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a hasty piece of legislation and our
time and the time of the legislature
and the money of the country have ur-
fortunateiy not been put to proper use.

Surt AKBAR ALI KHAN (Hyder-
abad): Mr. Deputy Chairman, this
Bill has taken up much more time than
was expected and I think the time has
been rightly taken up, because this
involves a question of principle. I do
not think that the point of view that
has been represented by my hon.
friend Shri Pattabiraman is not the
right one, and that for obvious reasons.
It these things could be brought under
the general law, in the law of evidence
or in the law of crimes, then there was

no occasion for the introduction of
such a Bill as the present one. The
this

very fact of the introduction of
Bill amply establishes that the Gov-
ernment, or the M‘nister, wants some-
thing more than what is normal or
ordinary. So that point, 1 do not
think, can come into the discussion
that it is in line with the general
principle of the law. That is not so.

Secondly, the doubts that have been
placed before this House by my learn-
ed friend Kazi Karimuddin and Mr
Dasappa were absolutely genuine and
substantial. You cannot ignore those
points and say, “well, we will ride
rough-shod over them.”

But my objection goes beyond all
this. I submit that as a result of the
experience of generations in this coun-
try. and of all the modern civilized
countries  certain principles of law of
evidence and law of crimes have been
formulated. There must be a very,
very strong case to warrant, to just'fy
a departure from those established
principles. I feel this is not the case
of the Railways. Last session there
was a Bill about telegraph wires.
There may be a Bill from the General
Stores Department which purchases
crores and crores of Rupees worth of
things Then there may be a Bill from
some other Department, say for in-
stance, the Medical Department. And
ultimately it may be that from ihe
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Parliamentary Secretariat there comes
a Bill to say that the things stolen from
this august House should be treated
very seriously and the persons should
be summarily punished. So there will
be no end to this kind of piece-meal
legislation of each Department bringing
forward a special law in modification
of the general law of the country. Of
course, we fully appreciate the diffi-
culties. There is nobody in this House
who does not feel that the way in
which railway property is being stolen:
is abominable, it is shocking. But the
question is, what is to be the remedy?
Is this law that we are about to make
the real remedy? I submit that if the
adm’nistration is more striet in respect
of those who are under its control, and
takes definite steps to stop the evil I
am sure this Bill is not at all neces-
sary and by administrative measures it
could be checked. If the administra-
tion is slack, then even stricter laws
will not help us.

So., my submission, Sir, is that this
heing a question of principle I entire-
ly agree with some of my friends who
have advised the Ministry to recon-
sider thi- matter—reconsider it coolly
and dispassionately. Ordinances and
emer’ency measures are entirely dif-
ferent. It is unfortunate that a mea-
sure that was passed as an emergen-cy
mea-ure during the war is stil] con-
tinuing without any thought over it.
I say, Sir, that there is no question of
any emergency, tere is no question of
any measure beimny taken exceptionally
and against the normal law of the
country. So, Sir, I respectfully submit
for the consideration of this House that
this Bill be not approved but be re-
jected.

Sur1 H. C. MATHUR: Mr. Deputy
Chairman, I fully share the sentiments
expressed by certain hon. Members and
I also very much appreciate the con-
cern which they have expressed about
the national property, about the State
property. It is true that we all feel—
and feel very much—that all neces-
sary care should be taken and State
property should be protected. I also
concede, Sir, that there is a necessity
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[Shri H. C. Mathur.]

for correcting the position, because the
present position cannot be maintained.
It is not possible that we have a
separate piece of legislation and a
separate practice and procedure for
the areas covered by Part A States.
Railway is a Central subject and we
must have a uniform law. I quite
appreciate that this necessity of having
a uniform law has prompted the rail-
way administration to bring forward
this piece of legislation. I alsg am
fully aware of the fact, Sir. that this
«Ordinance has been there in operation
Afor over ten years. But I do not think
‘we should forget that this Ordinance
-was put into force under certain emer-
gent circumstances during the war and
-this certainly is no justification for
«our giving approval to this piece of
legislation. This Ordinance may have
been there for ten years, but that is no
Justification that we should give our
.approval to it. Now that this piece of
legislation has come before us, we
must examine it on merits and we must
express our opinion—our considered
opinion—about it

Coming to the merits of the Bill, Sir,
I have not the least hesitation in say-
ing that it is not only unnecessary—
.unnecessary I say because it has been
proved by facts and the way in which
it has been used—but I have not the
least hesitation in saying that it smacks
.of great levity and lack of a sense of
responsibility on the part of the Gov-
.ernment. This is a sort of legislation
which can never find any support in
this House. It certainiy violates the
principle which has been held sacred
by us, about which we have spoken in
the strongest possible language; and it
is really very unkind now just to quote
another piece of legislation which had
been passed with all the resistance
from most of the Members of this
House. Sir, even that piece of legis~
lation which has been quoted so much
here and which you, yourself, had
Some reason to quote and draw our
attention to—I wish to maintain—is
entirely different. On a reference by
you, 1 have brought this copy of the
proceedings just to invite your per-

sonal attention to the fact that I raised
a very strong objection to that piece
of legislation being passed. I made a
very strong speech, but one of the
arguments which was very strongly
and ably put forward by the Minister
for Communications was that the Biil
was restricted only to telegraph wires
and even those telegraph wires he
said, were of a particular grade and
they were used only by the Telegraph
Department. He also said that the
telegraph wires were a particular
commodity; they were of a particular
specification; and that specification was
not to be used by any other depart-
ment or by a private individual. Not
only that; he made it clear how even
the possession of such telegraph wire
or the sale of such telegraph wire was
an offence. So the case was absolutely
on a different footing. One can easily
understand that this particular gauge
of wire is always and necessarily a
property of the State. Nobody ordi-
narily should have anything to do with
if. But here where railway stores are
concerned  railway stores comprise a
thousand and one sorts of commodities
and to throw the burden of proof in
such matters on the accused is simply
ununderstandable. Let us, as a mat-
ter of fact, be very clear in our minds.
Are we revising the basic conception
of criminal jurisprudence? Let us he
clear about it. If we think the whole
conception has changed—the circum-
stances are such that we are living in
an absolutely emergent situation; that
the morale of the country has goung
down; that the morale of the couniry
is such that everybody should be con-
sidered to be a criminal and he should
be considered as such until and unless
he proves himself to be an honest
man—if we have come to that con-
clusion, then certainly we have nothing
to say against this legislation. But "
the conception is this that anybody
who is in possession of raiiway stores
s considered to be guilty, that is some-
thing, Sir, which is not understandable
We should not treat things very lightly,
If necessary, we should have sociologi-
cal and scientific research in these
matters. The expression of a senti-

ment—aud a poor sentiment at that—



795 Ralway Stores (Unlawful

is a diflerent matter. We should think

a hundred times before we just go
round and revise our conceptions of
jurisprudence, and, therefore, Sir, I
very strongly oppose this piece of

legistation on this particular ground.

There is only one more point, Sir,
whieh I would like to urge. There is
another fundamental issue which is
involved in this Bill and that funda-
mental issue is what sort of differentia-
tion we are going to make between
public property and private property.
The hon. Minister has thrown no light
on this. I wish he would let us know
if a thorough investigation has been
made in this matter; whether this
Government attaches greater sanctity
to public property; and whether there
should be a greater punishment for its
theft I am myself not very clear on
the subject, because I think this is
alsg a matter which requires very
great research as to what the repercus-
sions are going to be—repercussions on
society, on our way of thinking. We
should know whether we are going to
attach greater importance to public
property than to private property. 1
think, Sir, there has been absolutely
no justification for this Bill. I
think, Sir, there has been absolute-
1y no justification for making this
'diﬁere.ntiation. T should like the hon.
Minister to convince this House that
the punishment of three years does not
meet his requirements. Is it so that in
so many cases the punishment of two
or three years awarded has been con-
sidered not to be sufficiently deterrent?
I think no such case has been made
out and until and unless such a case
is made out. until and unless by illus-
trations or by enunciating certain
principles, he convinces this House that
there is a necessity for providing en-
‘hanced punishment, I think it would
mot be proper for us to agree to this.

1 hope, Sir, that the hon. Minister
w:ll deal with these two points and
throw some light. I think the Gov-
ernment should think twice before they
press with this Bill.

TaE DEPUTY MINISTER ror RAIL-
WAYS (SEr: O. V. ALAGESAN): Mr.
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Deputy Chairman, I confess that the
discussion on this very small measure
has dragged on much longer than I
expected. I was going to say, Sir,
and thank the House for the unani-
mous support that it has extended but

after hearing the strange logic con-
tained in the speech of wmy hon.
friend, Shri Mahanty, who, unfortu-

nately, is not here today, and after
hearing some of the speeches delivered
today I have to modify it and say, ‘I
thank the House for the very large
measure of support it has extended’.

Sur1 B. GUPTA: How do you know
that it is very large?

SHrr H. C. MATHUR: That is pre-
suming too much.

SHr1 O. V. ALAGESAN: I do 1ot
know whether I presume too much or
whether my hon. friend bloats him-
self too much and presumes too much.

SHrr B. GUPTA: I think the large-
ness is on our side and presumption
on your side.

SHrI O. V, ALAGESAN: I know,
Sir, that my hon. friend is in the habit
of jumping in his seat every now and
then like a spring toy. I advise that
he cultivates more patience and also
more manners—parliamentary, of
course.

Surt B. GUPTA: Sir, I need not
learn parliamentary manners from
these people, at least from this gentle-
mnan.

MRr. DEPUTY CHAIRMAN: Order,
order.

SHrr B. GUPTA: He has to learn
elementary manners yet.

Surr H. P. SAKSENA: Sir, I invite
your attention to the use of the word
‘unmannerly’ by the hon. Deputy Minis-
ter. To call the conduct of any hon.
Member ‘unmannerly’ is, in my humble
opinion, unparliamentary.

Mr. DEPUTY CHAIRMAN: He men-
tioned only parliamentary manners.
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SHr1 O. V. ALAGESAN: Sir, I only
meant—a word of explanation to my
hon friend, Shri Saksena, he need nut
be offended—parliamentary manners
It 1s not my intention to accuse any
hon Member of this august House of
unmannerliness

Sur1 B GUPTA
other ten years

I give you an-

SHrt O V ALAGESAN 1 spoke
about the strange logic contained in
the speech of Mr Mahanty who, I
am sorry to see, 1s not here I should
say that 1t was chaotic logic, he went
on to say that the railway administra-
tion pcks the pockets of passengers,
that we charge high fares and that
they in thewr turn, are justified 1
stealing our materital That, 1n <
measure, was his contention I should
say, really speaking, 1t took my
breath away I do not think, Sir,
there 1s any sanction more sacred
than the sanction of this Parliament,
the seal of this Parhament has been
put on the fares existing now  This
Parliament 1s perfectly free to say
that 1t will reduce the fares and ask
the General Finance to subsidise the
rallway expenditure Parliament 1s
perfectly free, but so long as the seal
of Parliamentary approval 1s there, I
do not know how 1t can be question-
ed To say the least, 1t 1s very irres-
ponsible talk and also betrays a cer-
tain maladjustment in one's thinking
apparatus

I should like to say that this House
represents the most populous demo-
cracy based on the free vote and free
consent of the people This demo-
cracy will not be imposed upon either
by those that are i power today or
by those who aspire to be 1in power
tomorrow It 1s a very enlightened
and 1intelligent democracy in spite of
the fact that it may not be so lettered
as other democracies

SHrr B GUPTA Intelligent demo-
cracy 1n foolish hands!

SHR1 O V ALAGESAN I wish my
hon friend will show more patience

I shall again request him but, of
course, all requests are wasted on
hrm

Surr B GUPTA | do not pay

attention to your requests

Mr DEPUTY CHAIRMAN Mr
Gupta, you are only proving his
charge

Skrr O V ALAGESAN The sanc-
tion behind this Parliament is not only
the vote given at the fime of election,
in fact, .t 1s bemng renewed every now
and then and while mnstructing this
democracy, we get more instructed
So, to call in question the fares sanc-
tioned by this Parliament 1s some-
thing astound ng and I would like
you to view this question in the light
of an mcident which took place and
which was reported in  the papers
Some time ago Sir, we read in the
papers that a certain young man
went and asked for an endorsement
on a ticket for being used the next
day It was suspected to be a used
ticket and certain aclion was propos-
ed to be taken, he was taken to the

police station or sbmething lke
that The young man took out a
revolver and shot at persons Un-

fortunately, one hooking clerk died,

and the other two, I am told, are
mak ng satisfactory progress Sur,
this 1s taking social jJystice and

leaving responsibility for meting out
social justice in 1ndividual hands If
we permut that for reasons of social
justice, an individual can take it into
his own hands and mnto his
own mind to meet out social jus—
tice as per his or her lixes and then
certainly 1t will not be social justice
but it will be justice of the jungle 1if
the two concept.ons could go together

Surr H C MATHUR What 1s the
relevance of this incident to this parti-
cular subject? I am not able to
appreclate

Mr DEPUTY CHAIRMAN He 1s
speaking about Mr Mahanty’s argu-
ment

SHrr H C MATHUR
quite strange, all the same.

It seems
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SRt O. V. ALAGESAN: Maybe
my hon. friend was not here when
‘Mr. Mahanty raised that. When he
was talking or, for that matter, when-
ever others were talking, I never in-
terrupted, and I hope, Sir, that I shall
be permitted to proceed.

Now, Sir, as regards this Bill, there
are three questions which I would
like to place before this House. Is
the evil that is being sought to be
tackled by this measure big? Is its
magnitude such as to require a mea-
sure of this kind? This is one ques-

t'on. The second is, are we taking
adequate powers to check this evil,
if the evil is big enough and, third,

ihe legal question whether the onus of
proof can be shifted on to the
shoulders of the accused. I shall now
proceed to briefly answer these three
questions.

It is common knowledge that these
thefts have been going on, to check
which this Ordinance was enacted.
Of course, the word ‘Ordinance’ has
led to a lot of confusion. It was
assumed that it was there to meet an
emergency and that now that the
emergency is over there is no need for
this Ordinance at all to be continued.
Some of the hon. Members took that
line. In fact it was enacted under
sub-section (3) of Section 1 of the
India and Burma (Emergency Pro-
visions) Act; it had the validity of
an Act but, I should say, it was not
being used.

Then figures have been quoted by
hon. Members from the Annual Re-
ports, but there it does not give the
whole story. Those figures relate
only to cases which are above the
value of Rs. 1,000, and also they re-
late to cases of thefts from the cus-
tody of the stores depots and they do
not relate to cases of thefts on loco-
motives, carriages, wagons, perma-
nent-way and so on and so forth.

The question of other departments
also was brought in. Why not the
Defence Department enact a similar
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measure? Why not tha Public Works
Department enact a similar measure?
These are the questions put, but I
should like to tell the House, Sir, that
those stores—I don’t mean to say that
no thefts occur there-—are compara-
t'vely better secured, they are in
stores depots, in well secured places,
well protected, but railway property
is, so to say, strewn all over the coun-
try, a wagon or a train runs all over
the land, in all sorts of places where
it is not possible to take these security
measures, and most of these thefts
are not treated as thefts; they are

Suarr B. K. MUKERJEE: The hon.
Minister is referring to theft of
wagons and bogies. Has there been
any case like that?

Mr. DEPUTY CHAIRMAN: Order,
order, you have not followed him;
please follow him properly.

Surr O. V. ALAGESAN: As I said,
most of these thefts are not treated
as thefts; they are treated as deficien-
cies and again replaced, and as such
we come to incur a large loss—I mean
fittings, of course. So these figures
do not indicate the correct position......

Surt RAJENDRA PRATAP SINHA
(Bihar): Can we have the correct
figures from the hon. Minister?

Surr O. V. ALAGESAN: Please
wait, I am just coming to that. In
fact Mr. Sinha raised that point and
I shall answer.

As 1 was saying, a special check
was introduced on the Central Railway
and it showed theft of equipment of

the value of Rs. 3% lakhs in 1952-53
and Rs. 4% lakhs in 1953-54. These
are rough estimates. This includes

all the thefts. The peity thefts are
not reported to the Railway Board.
Only those thefts above the value of
Rs, 1,000 are reported to the Railway

Board and are mentioned in these
Annual Reports. So these took place
on one railway and we may safely

presume that on the entire railway
system consisting of six zones—this is
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with regard to one zone and based on
this—on the entire railway system it
may come to—I am not able to give a
firm figure—it may be anything be-
tween Rs. 20 lakhs and Rs. 25 lakhs.
The estimate of my hon. friend Mr.
Kishen Chand, I should say, fairly
tallies with the actual position.

Then, Sir, ancther thing also should
be noted and that is this, The value
of these things may not be large. It
may be a few annas or a few rupees,
but the inconvenience that is caused
to the travelling public or the impedi-
ment that is caused to the operation
of the railways is something much
more than what the intrinsic value of
the articles stolen indicates. As an
hon. Member contended, a women’s
compartment was engulfed in darkness
and it had to come all the way to
Delhi in darkness. Such things occur
and often complaints have been voiced
on the floor of this House. I do not
mean to say that all this is due to
thefts. It may be due to inattention
in some cases but such things occur
as a result of thefts also and all sorts
of inconvenience are caused. So,
unless we put an end to all this, it
will not be possible to operate the
railways efficiently and give satisfac-
tion to the travelling public. At the
same time, Sir, I do not want to
exaggerate the state of affairs. For
example, my friend Mr. Saksena said
that the thefts may be anything be-
tween Rs. 20 crores and Rs. 50 crores—
he mentioned some such figure. It is
generally thought, Sir that exaggera-
tion goes to reinforce a point; it does
not Certainly here the word ‘crores’
cannot have the same meaning as
when we say that India has got a
population of 34 or 35 crores. There
is no use inflating these words and
presenting an exaggerated picture
where it is a question of actual loss
suffered. So it is no use frightening
the House that the loss is of the order
of Rs. 50 crores or something like
that. Also, Sir, I would like to view
these losses in the context of the ex-
panding public sector in our country.
I thik, Sir it will be conceded that
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private enterprise may not be so
enterprising as to cover the entire
field of indusiry. The public sector is
going on expanding and it is very
necessary that we should create—1
don’t mean a feeling of fear but—=a
sense of sacred feeling towards public
property. My friend Mr. Harish
Chandra Mathur raised the question—
it is a very fundamental thing—whe-
ther you regard public property more
sacred than private property. Of
course, Sir, legally and constitutionally
I may not be able to answer the
question. The legal position may not
be that, but Sir, certainly it will be
quite in tune with modern social ideas
if we claim and want the country to
recognise that public property should
be treated as certaiinly more
sacred—I do not want to
compare it with private property—
but certainly it should be treated with
a greater degree of sacredness, and if
you view from this background, I do
not think, Sir, anybody will question
the need for a measure of this kind.

Surr H. C. MATHUR: Do you con-
sider the punishment of three years to
be inadequate and have you any
reasons for enhancing that?

Surl O, V. ALAGESAN: I am just
coming {p that.

Then, Sir, two views were expressed
on th's measure. Some hon. Members
caid that the powers that are being
taken now are not adequate to deal
with the situation. In fact amend-
ments have been given to make the
measure more stringent. Others have
felt that the powers that are being
taken are more than enough and that
it may bring in all sorts of persons.
Sir, this latter argument was put for-
ward by Members for just stressing the
point that they had in mind at that
moment. They said: “This has been
in operation for ten years. It has not
been of any use. Then why have it?”
Then again  others put forward the
argument: “This measure is going to
bring all innocent persons into frouble.
This measure is designed not to bring
in the real culprits but to bring in
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others who may be really innocent.”
When they put forward that point of
view they refused to take into con-
sideration how the law worked all
these ten years. But when they want-
ed to plead for the dropping of the
measure they put forward the con-
sideration that this has been on the
Statute Book for ten years and has
not produced any result, so why have
1t?

Now, Sir, I think it was Mr. Bisht
who wanted to know what wuse this
uvrdinance has been put to so far. It
was promuigated in the year 1944, as
I said, under the India and Burma
(Emergency Provisions) Act, 1940 and
it had the validity of an Act of the
Indian Legislature, as if it had been
passed by the Indian Legislature.
Within six months after its promulga-
tion there were 132 prosecutions among
which 59, roughly half, resulted in
convictions. Then again in the follow-
ing year, there were 437 prosecutions
and the convictions came to 206, Then,
Sir, after that there was a decline and
the number of prosecutions was less
and the percentage of convictions to
the number of prosecutions was also
less than what was indicated in
the figures which I just now quoted.
So, Sir, the railway administrations
came with the request that we should
have an Act like the Telegraph Wires
(Unlawful Possession) Act of 1950.

Then it came to light that this Ordi-
nance was not being used by many of
the States. In fact, this has been
rusting in our hands. Some of the
States were under the impression—the
name misled them—that this being an
Ordinance, it had no more validity.
That explains why the number of
prosecutions has gone down in subse-
quent years but when we pointed out
that it had the force of an Act, in the
Central Railway alone in the Greater
Bombay area, within the past three
months, 22 prosecutions were launched
of which 12 are still pending. Of the
ten cases disposed of, there were
eight convictions and two acquittals.
This has been with reference to India
minus the Part B States and now the
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tdea is to extend it to the Part B States
as well, or in other words, to the rest
of India because otherwise it leads to
smuggling and all sorts of things.

Then, Sir, a difference was drawn
between the Telegraph Wires (Unlaw-
ful Possession) Act and this. In fact,
Mr. Mathur said that he raised an
objection to that, but because the
stores were specified there and because
it was easy of detection he agreed to
that—I think that was what he said—
but here it is not possible to so specify
and therefore this should not be used.
That was his point. Even there, this
term of five years was there and I do
not know whether he agreed to it in
principle. Evidently he has agreed to
the principle of five years......

Surr H. C. MATHUR: No, no; I
never raised this question; there the
question was very different. When 1
made the suggestion about specifica-
tion it was with particular reference
to the onus of proof. Please do not
mix up. I have raised two points here.
I did not raise thls point of five years
at that {ime. This I raised today. I
mention=d about the specification but
that was only in relation to the onus of
proof and I related that specification
was one thing and the other thing was
that that specification could not be
used or could not be possessed or sold.

Surr O. V. ALAGESAN: Sir, two
points were raised. One was about
the term of five years and the other
was about the onus of proof. I am
taking the first point, namely, the term
of five years. Now, this Telegraph
Wires (Unlawful Possession) Act which
he seems to have so graciously con-
sented to, contains a provision for im-
prisonment for five years. I do not
know whether he noticed that at that
time or not. Anyhow, five-year term
is there, and of course as all lawyers
know, it is not always that the maxi-
mum punishment is awarded. So what
we are now proposing to do is some-
thing similar.

Regarding specification, here it is
very difficult to define railway stores
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or even to put a distinctive mark
which my hon. friend, Mr. Kishen
Chand, wants. There are certain

stores which bear a distinctive mark.
Also there are cases where these marks
are easy to be erased. Therefore it is
not possible to put a distinctive mark
on all the stores. In the other case
it is only one kind of stores—namely
the telegraph wires—that are lying un-
protected all over the country, but as
far as the railway stores are concern-
ed, there are umpteen kinds of stores
and they are all lying all over the
country and it is not possible to enu-
merate them and pul fhem in a sche-
dule. That is why we are unable to
specify them in order to bring them
under the mischief of this Bill.

Then it was mentioned that rail-
way magistrates may be asked to try
these cases. For one thing, the rail-
way magistrates are not functioning in
all the States. They are functioning
only in Assam, Bihar, Bombay and
U.P. They are not functioning in the
other States. Also they cannot be
invested with powers to try these
cases because they deal with only
ticketless travel, etc.,, which can be
disposed of more summarily. So I
think I have shown that we have
neither taken more powers than are
necessary nor failed to take adequate
powers to deal with the menace as it
presents itself to us today.

Now, Sir, I come to the question of
the onus of proof. I am really sorry
I am not a lawyer. It is a big handi-
cap. I have got great respect for
those who are students of law because
it helps in precise thinking and mi-
nute analysis. But after hearing some
of my lawyer friends I got a little
confused and I also began to think
perhaps it was more blissful to
be no lawyer than be an indifferent
lawyer.

Kazi KARIMUDDIN: Question.

Surt O. V. ALAGESAN: Sir, all
sorts of questions relating to proce-
dure, etc., were raised. I do not know
how they are relevant. But my atten-

tion has been drawn to a provision in
the Criminal Procedure Code. Sir, I
do not have any acquaintance with
these books but, however, people who
know better should be able to tell me.
Here there is a provision which says
that “all offences under any other law
shall be investigated, enquired into,
tried and otherwise dealt with accord-
ing to the same provisions but sub-
ject to any enactment for the time
being in force regulating the manner
or place of investigating” and so on.
So the procedure that applies to all
other cases, I am told, applies to this
also and we need not make this self-
conftained and self-sufficient.

Kazi KARIMUDDIN: It is not a
question of Criminal Procedure Code.
The point raised was about criminal
jurisprudence.

Mzr. DEPUTY CHAIRMAN: If there
is no special procedure mentioned here,
then the procedure mentioned in the
Criminal Procedure Code applies. Un-
less a departure is made, the ordinary
procedure will apply.

PanpiT S. S. N. TANKHA: A de-
parture has been made in this Bill by
throwing the burden of proof on the
accused.

Sur1 O. V. ALAGESAN: As far as
this question of onus of proof is con~
cerned, my task has been made very
easy by the very cogent arguments
and reasons advanced by my friend,
Mr. Tankha. He has dealt with this
very fully in his speech and I thought
he was better fitted to reply to these
points. I shall only add a few things
to what he has already said. .

Sir, it is true that we are putting the
onus of proof on the man who posses-
ses these articles. It ig very deliberate-
ly and directly shifted on 1o his
shoulders but that does not mean that
we escape from all burden of proof
altogether. It has to be established
bhefore the court that the articles that
are found in the possession of any
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individual are or have been the pro-
perty of the railway administration.
That proof is thrown on the shoulders
of the prosecution. Once that is prov-
ed and once the accused is not able
to prove that he came by it by lawful
means to the satisfaction of the court,
then that individual will be found
guilty. To that extent thechange is
there. But then why has this change
been made? Because it is very diffi-
cult to prove all cases of thefts. It is
just not possible to prove these cases
of thefts and if you want to put an
end to this menace, then certainly
some such special provision has neces-
sarily to be taken recourse to.

Now, I shall point out the difference
between this Bill and the Telegraph
Wires (Unlawful Possession) Act.
There the gaugese 0f the telegraph
wires are specified. But by an amend-
ment which I think has escaped the
notice of my friend, Mr. Tankha, these
words “which the court has reason to
believe to be, or to have been, the
property of the Posts and Telegraphs
Department of the Central Govern-
ment” have been removed. Once the
telegraph wires are of the given speci-
fication, then no proof is thrown on
the shoulders of the prosecution and
unless the person is able to prove that
he came by it lawfully, he is found
guilty and convicted. There is no
proof necessary on the part of the
prosecution in the case of the Tele-
graph Wires (Unlawful Possession)
Act.

But here, since we have not speci-
fied our goods, the onus of proof falls
on our shoulders, on the shoulders of
the prosecution. Of course where our
materials are marked with a distinc-
tive mark, then of course the proof is
there. But in other cases, the burden
of proof falls on the prosecution. So,
Sir, this is the difference between that
Act and this Bill, and I think the
House, having given its consent to the
prior Act, should not withhold its con-
sent to the present Bill.

Sir, now, I think, I have covered al-
most all the points. I do not mean to
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say that I have covered every point
that has been raised. Of course, the
question of coal has been raised by
somebody. It is very difficult to identi-
fy ,coal, unless the Railway Adminis-
tration proves that this coal has been
thrown out of an engine or a wagon
and taken from there. The identity
cannot be established, and the courts
will have nothing to do with it. And
also, Sir, the way in which this Act has
worked, it is not as if all prosecutions
that were launched proved successful.
For instance, in the year 1948 the
number of prosecutions was 121 and
the number of convictions was only
25. So, that is the safeguard. It is
not as if any prosecution that is taken
is successful and the accused is
punished because there are other for-
malities also to be gone through. It
is not such an easy thing.
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Sir, I think my friend, Mr. Govinda
Reddy, referred to the tightening up
of the system of storage, accounts, veri-
fication of stores, etc. Certainly, Sir,
this does not displace all those things.
All those matters—to safeguard and
tighten the receipt and issue of
stores—are being constantly attended
to. And I do not mean to say that the
present procedure or the present vigi-
lance is enough. Certainly, greater
vigilance has to be bestowed, and we
propose to take action on the lines indi-
cated by various hon. Members in
their speeches with regard to the tight-
ening up of this stores procedure.

Sir, I am glad my friends, Mr.
Saksena and Mr. Vaidya, drew our
attention to the moral aspect of the
question. Certainly, Sir, we cannot be
satisfied with pagsing this legislation.
This is, in essence, a moral question,
and the sooner we tackle this problem
on the moral plane, the greater will
be the success that will attend our
efforts. Sir, this is an instance in which
the Opposition parties can heartily co-
operate with Government instead of
all the while indulging in dry slogan-
mongering. Here is a golden oppor-
tunity for all the parties to come to-
gether and tackle this question, be-
cause this is a question of moral
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resuscitation, a question of refine-
ment of the social conscience. (Inter-
ruption.) Sir, this is my appeal to all
the Mambers who sit on the other side,
to joinf hands with those that sit on
this side and tackle this problem which
is essentially one of moral valués and
not of a legislative nature. Sir, I have
done.

Mgr. DEPUTY CHAIRMAN: The
question is:

“That the Bill to provide for the
extension of the law relating to the
punishment of the offence of unlaw-
ful possession of railway stores, as
now in force, to the whole of India
and to re-enact its provisions, be
taken into consideration.”

The motion was adopted.

Mg, DEPUTY CHAIRMAN: We now
take up the clause-by-clause considera-
tion.

Clause 2 was added to the Bill

MR. DEPUTY CHAIRMAN: Now
we take up clause 8. There are 6
amendments.

Spr; B. GUPTA: Sir, I move:

“That at page 1, after line 17, the
following proviso be added,
namely :

‘Provided that if the accused
person merely affirms that he
came into possession of such rail-
way stores without knowing them
to be stolen property, the burden
of proof shall shift to the prosecu-
tion.” ”

Surr KISHEN CHAND (Hyderabad):
Sir, I move:

“That at page 1, at the end of
line 14, after the word ‘administra-
tion’ the following words be inserted,
namely:—-

‘on account of its bearing a dis-
tinctive mark and is of value in
axcess of rupees five.”

Kazi KARIMUDDIN: Sir, I move.

“That at page 1, for the existing
clause 3, the following be substitu.-
ed, namely:—

‘3. Unlawful possession 'of Rail-
way Stores.—Whoever is found or
is proved to be in possession of
any article of railway stores un-
lawfully or has committed theft or
has abetted the commission of the
offence of theft or has connived
at the commission of the offences
mentioned above, shall be punish-
able with imprisonment for a term
of fiveyears and with fine ex-
tending to rupees five thousand.”

“That at page 1, at the end of
line 17, for the words ‘or with fine,
or with both’ the words ‘and with
fine’ be substitutegl.”

“That at page 1, at the end of
line 12, after the words ‘railway
stores’ the following words be in-
serted, namely:—

‘or is proved to have connived
at such unlawful possession’.”

“That at page 1, line 13, after
the word ‘believing’ the words ‘the
‘dentity of’ be inserted.”

Mr. DEPUTY CHAIRMAN: The
clause and the amendments are now
open for discussion.

Sur1 KISHEN CHAND: Mr. Deputy
Chairman, I have moved my amend-
ment to clause 3 for the addition of
one line, namely, “on account of its
bearing a distinctive mark ang is of
value in excess of rupees five,” The
hon. Deputy Minister, in his reply on
the first reading of the Bill, pointed
out that there is a similar legislation

in connection with Posts and Tele-
graphs wire,
[Tug VICE-CHAIRMAN (SHRIMATI

PARVAZé‘{ KRISHNAN) in the Chair.]

A certain gauge of wire is prescribed,
and anybody possessing a telegraph
wre of that particular gauge, which is
not used commonly, and which is not
available in the market, is hauled up,
and then, prima facie, there is a casz
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against him I beg to submit, Madam,
that this B 1l 1s quite different from
the one 1n respect of Posts and Tele-
graphs There a particular type of
wire, which 1s not commonly used, has
been prescribed

I will give another example Take
the ease of the Defence Services 1n
which there 1s a rifle 303 Nobody can
possess a rifle 303, and 1f anybody
possess=s t there 1s a presurnption that
1t 1s stolen property But, in the case
of railway stores, this 1s not true The
definition of ‘Railway stores’ extends
over everything 1imaginable, anything
and everything, irom a bit of coal,
from a piece of br ck, to the most com-
plicated machinery There 1s no speci-
fication here at all everything 1s in-
cluded 1n the railway stores

Then, the second thing 1s that the
Railway Department sells second-hand
things as surplus stores to the extent
of several crores of rupees Now, to
ma¥e a dist nchion between the pur-
chase of surplus stores and the pur-
chase of stolen stores 1s a most diffi-
cult thing 1 submit, Madam  that
supposing a manufacturer purchases
second-hand material from the rail-
way converts it into some useful arti-
cle and then sells it, anybody posses-
simmg this article can be hauled up, and
1f a reasonable doubt .s created in the
mind of the magistrate that 1t has been
unlawfully obtained he 1s lable to
prosecution and conviction

When we are making laws, we should
have some sort of idea of the relative
mportance of these things, and there-
fore my amendment 1s a very s mple
amendment I have suggested that
under the mormal law, there 1s a pro-
cedure If anybody possesses stolen
property haul him up, prosecute him
but the prosecution has to prove 1ts
case When we want to have an
abnormal law, when we want to shift
the onus of proof from the prosecution
to the prosecuted person, there should
be svectal reasons and special justi-
ficat on for 1t Therefore I have sub-
mitted that the article should bear 2
dist netive mark to show that it was
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rallway property If this 1s stamped
anybody purchasing 1t, 1s purchasing
1t with his eyes open and he knows
ymmediately that he 1s purchasing
rallway property and that he should
take proper precauton that 1t 1s not
sto.en property

My other submuissiornr 1s that 1t should
be of some subsiantial value Nor-
mally people do not take any receipt
for the purchase of articles worth four
or six annas or eight annas You can-
not expect a man to keep all the
vouchers and receipts for articles
worth four annas and eight annas for
years together You cannot expect a
man to keep his vouchers for ten years
for things worth 2 annas or four annas
Is 1t fair for the Government to ex-
pest this type of punctiliousness from
every citizen to keep every receipt
with him? Therefore I submit that
there should be a minimum value fix-
ed of Rs 5 If an article 1s worth more
than Rs 5 and if i1t bears a distinctive
mark naturally anybody purchasing it
will be very careful to go into details,
and see that 1t has been purchased
from a shop of standing and with a
proper receiot for 1t Therefore 1
have moved this amendment and 1
subm t that the hon Minister can eastly
accept this amendment and thus im-
prove this Bill It will remove all the
hardships and yet help him i1n achisv-
g the purpose behind this Bl Sir,
I move my amendment

Kazr KARIMUDDIN The amend-
ment which I have moved has this
object 1n view When there 1s a theft
of any article, even those belonging *o
the railways, the sentence under the
gencral law 1s three years Here, if
a man 1s found to be 1 unlawful
possessicn of any article belonging to
the Railway Department, the punish-
ment under th s Bill 1s five years 8o,
for the commission of the offence of
theft of articles belonging even to the
Railway Department, the pumshment
s only for three years but for unlaw-
ful pessession of any article, 1t 1s five
years This anomaly has not been re-
moved by the Mimister in chage of the
Bill, and he has not explained as to
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how fthe offence of theft of rallway
property has not been included in this.
It may be said that under the general
law he could be punished for three
yea}s, but it is only for three years,
while the punishment prescribed for
unlawful possession in this Bl is five
years. This is a very anomalous
pos’tion.

Secondly, connivance as an offence is
not punished under this Bill. Suppose
a rallway servant finds that another
man is in unlawful possession of rail-
way property but yet he does not re-
port it. He should have been made
liable to be punished under this Bill.
Connivance is not an offence under
th's Bill.

Thirdly, under clause 3 the burden
of proof is shifted on to the accused.
It says, “if the court sees reasonable
grounds for believing such article to
be or to have been the property of
any railway administration.” Now, I
have proposed that the words ‘the iden-
tity of’ should be included after the
word ‘believing’. The court merely
believ:ng such article to be or to have
been the property of the railways has
ng legal wvalidity. The real word
should be the identity of that article.
So, if tha identity of the article is
believed by the magistrate, then the
burden of proof may shift to the
accused. Now, Mr. Pattabiraman said
that under the Penal Code the burden
of proof is on the accused regarding
theft and also under section 411. That
is not so. The burden of proof is on
the prosecution that it is stolen pro-
perty under section 411 and also under
section 379, but under the present law
the burden of proof is on the accused.
Mere believing cannot form the legal
basis for conviction. Therefore I have
propossd that the words ‘the identity
of’ should be included after the word
‘believing’.

1 p.M.

Then in another amendment I have
suggested that there is a departure
made from the general law about sen-
tence, that instead of three years, you

are increasing it to five years. At ths
same time, the words ‘or fine’ are med-
tioned. If the offence is so heinous,
why do you allow any choice to the
magistrate—imprisonment or fine?
Therefore I have proposed that instead
of the words ‘or with fine’ the words
‘and with fine’ should be inserted.

Then I have proposed another
amendment that after the words ‘rail-
way stores’ the words “or is proved *0
have connived at such unlawful posses-
sion’ should be included. There are
many cases of railway servants who,
even though they know of the com-
mission of an offence and even though
it is their legal duty to report, do not
report. This has not been punished
under the present Bill. Therefore, I
aress all these amendments, particular-

y the amendment about the burden
of proof on the accused, because this
clause has been very loosely worded.
I hope these amendments would be
accepted by the hon. Minister.

SHrRr B. GUPTA: Madam Vice-
Chairman, in reply to the points +hat
we raised, the hon. the Deputy Minis-
ter made certain observations and
remarks., I would not try to answer
them at this stage, because it may be
embarrassing to you all. Therefore,
I reserve it till the third reading.

/

Now, my amendment is very simple.
I have sought to add a proviso te
clause 3. My proviso is as follows:

“Provided that if the accused per-
son merely affirms that he came into
possession of such railway stores
without knowing them to be stolen
property, the burden of proof shall
shift to the prosecution.”

The object of this amendment is much
too opvious. However, 1 wish fo point
out that I want to relieve the accused
persons of the responsibility of prov-
ing innocence. In the -circumstances
they will not be-able to prove it at all.
Mr. Pattabiraman, who is a budding
lawyer and who has been budding for
a long time has referred to certain
provisions in the Indian Penal Code,
and he has made much of the fact that
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he is a lawyer. I can tell him that it
is about 14 years that I stand separated
from the system called the judicial
system, and yet I would venture, even
after such a long interval to refer to
section 411 of the Indian Penal Code.
He seems to have totally misconstrued
this section, if I may say so. Section
411 reads:

“Whoever dishonestly receives or
retains any stolen property knowingly
or having reason to believe the same
to be stolen property shall be punish-
ed with imprisonment, etc.”

Under section 411, he must receive
the thing dishonestly and that will be
for the prosecution fo prove that he
had received the thing dishonestly.
The burden is on the prosecution. It
says:

“or retains any stolen property
knowing or having reason to believe
the same to be stolen property.”

Therefore, the prosecution has not only
to prove that the property in his posses-
sion is stolen property but also to
prove the fact that the accused person
knew it to be stolen property or had
reasons to believe it to be so. All these
things are to be proved by the prose-

cution and not the other way round, :

i.e., not to be negatived by the accused.
I think he should concede after care-
fully reading this section 411 that there
is a fundamental departure from the
existing criminal jurisprudence. Now,
I know Indian jurisprudence and crimi-
nal jurisprudence stand annulled now
and then whenever it suits the Gov-
ernment Benches.

SHR1 T. S. PATTABIRAMAN: Sec-
tion 411 should be read with the first
illustration of section 114 of the Indian
Evidence Act.

Sur1 B. GUPTA: The only book I
could get hold of is this. It is my mis-
fortune. But you, being a good lawyer,
as I am told, and having a very good
gay time at the bar, will agree that
section 411 requires the prosecution to
prove something, whatever the Evi-
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dence Act may say. Now here onf
course it is not so at all—here it is

only mere possession, The railway
stores would not be even identifled
nor would there be any reasonable

ground for the person to believe that
it was railway stores before he received
it. Here mere possession is an offence
regardless of how he came into that
possession. It is wrong and here is
the departure from the fundamenta!
law. Now, there are cases where the
onus should shift to somebody else.
Here it falls on the accused person.
Now, the hon. Minister has said that
he has to prove certain things and that
provision is also there. He says; that
he has to prove that the article is a
railway store and is in possession of
somebody. Then it is left to the magis-
trate to believe. It says:

“if the court sees reasonable
grounds for believing such article to
be or to have been the property of
any railway administration...... ”

Here the court comes in. Now what
happens? The accused person may not
have any idea whatsoever that when
he was receiving thing, he was receiv-
ing something which is railway stores
or something that he was receiving
unlawfully. He may be totally inno-
cent. Even so, he would be liable if
somehow or other the prosecution or
the railway authorities for that matter
can prove that it is railway property
and the magistrate believes it to be
something of that sort. In that case
he is finished. It is said that if he
can prove that he came into posses-
sion of it lawfully, then he may get
off. But as I have told you before how
can be prove it specially when it is a
small article. It would be very diffi-
cult for him to prove in a court of
law how he bought it in certain circum-
stances. That would make it absolute-
ly difficult for him to put in a proper
defence. So the accused person is left
with no remedy, no protection what-
soever. He will be sacrificed at the
alter of this unjust unwarranted and
obnoxious law and there is no doubt
about it. Now let us be clear about

| it. Let us not shed crocodile tears
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here for the accused. Let us not come
with that kind of phraseology that
we are protect:ng the public property.
We are all interested in protecting
public property. There is no doubt
about it, but at the same time we are
also interested in seeing that the pro-
perties are so protected that the penple
are not subjected to vexatious prose-
cutions or any kind of difficulties at
the hands of the authorities. The
rights and liberties of the citizens are
also in question. Now if we are to
curb our civil liberties, our fundamen-
tal rights with a view to saving cer-
taln property, which may not be saved
atter all| it is something which nobody
desires. Therefore I say that you
actually give the accused no protection
and whatever little protection is there
in this particular clause is no protec-
tion at all.

Now, much has been said about the
national property, sacred trust and
what not. Now railway property is
public property and we all want to
protect it. There is not the slightest
doubt about it but what I tell you is
this that you seem to be the only bene-
ficiary of that sacred trust. You must
remember that people are also the bene-
ficiaries of that trust and not mereiy
you. Therefore we are all interested
in seeing it protected. But when ynu
do it, you will catch hold of the smail
man, you will catch hold of the small
employees and wreak vengeance on
them. I am not at all suggesting that
all officers are bad. Far be it from
me; there are very good officers, bet-
ter than what many Ministers are—I
know. There is no doubt about it. It
is far from me to fling over-all accusa-
tions against officers. There are very
good people and I know some of them
will serve in our regime also......
(Interruptions.) but public feeling is
raging strong against the bigger men
and if you have not understood it, you
have understood nothing of the
present-day administration. It does
not mean that the small man does not
commit any crime. He may in certain
caseg—there are individual cases—
but the fact remains that the big

people are protected by your laws,
protected by your favour, protected by
your nepotism, protected by your
patronage, protected by your partisan
considerations. It is these big people
that you must go after and catch hold
of.

Now I know what happened in a
railway stores. In the Kharagpur
Railway Department, suddenly the
news leaked out that medical stores
were being r:moved and everybndy
knew that it was the talk of the town.
Then suddenly there was arson. A
report was made to the policz that this
Department had caught fire—the
hospital or Department where the
drugs were kept—and the matter was
hushed up. Now it is an arson case.
Long before the fire took place the
whole of Kharagpur town knew that
the medicines that were being sold
were coming from that hospital or
Railway Department and were being
illicitly sold. After the thing got out,
then some stage-show was made and
a fire was caused and the whole case
was transformed into a police case
and an arson case and not a corrup-
tion case. There were allegations
made, but nothing happened. I know
as long as the hon., Deputy Minister
remains there, who believes in teach-
ing manners to us all the time......

TeE VICE-CHAIRMAN (SHRIMATI
Parvarel KRrisHNAN): Confine yourself
to the amendment.

Surr B. GUPTA: Therefore, I say
that nothing will be done. Because
you must go to the source. I know this
will be used as a means of oppression
against some men for the simple reason
that there are certain officials in
the Railway Administration who be-
lieve in persecuting the employees and
these people will now be armed with
this measure in order to wreak venge-
ance on the trade union workers and
others whq may not toe their line, who
may not submit to their bullies, and I
know what will happen in those cases.
That is another fear which hon. Mem-~
bers have expressed and I share that
fear. I am very glad, Madam Vice-



819 Railway Stores (Unlawful [ 30 AUG. 1954 ] Possession) Bill, 1954 820

Chairman, that many hon. Members
from the Congress side opposed this
Bill on a point of principle and also
on a point of procedure.

Hon. MEMBERS: No.

Surr B. GUPTA:
justified in doing so.

They are very

Hon. MEMBERS: None opposed.

Surr B. GUPTA: I know that the
proceedings will tell the story. If the
hon. Minister is so complacent and so
dull as not to realize the opposition
that was coming from them he is only
conscious of the power of the Congress
whip and nothing else, I have nothing
to say. Madam, it has been opposed,
it has been contested and these hon.
Members have spoken from the point
of view of principle. I hope the hon.
Minister will take note of this. So I
move my amendment and I hope that
this would be accepted in order to
make the rigours of the law a little
less harmful to the common people and
to the employees. If the Government
is at all interested in saving railway
property, then this is what they should
do. The time is up and I shall sit
down because I would like to hear

others also on the subject.
Tue VICE-CHAIRMAN (SHRIMATI
PaARvATHI KRISHNAN): Does the

Minister reply today or tomorrow?

Surr O. V. ALAGESAN: My reply
will be very brief, Madam, and I may
give it today.

SeveraL Hon. MEMBERS: No, no.

Sury B. GUPTA: If there is more
time, then I shall speak.

THE VICE-CHAIRMAN (SHRIMATI

ParvatHr KrisHNaAN): No, you have

already sat down.

Surr O. V. ALAGESAN: Shall I
speak?
Tue VICE-CHAIRMAN (SHRIMATI

ParvaTtar KrisanNaNn): Is it the will of
the House that we finish the second
reading of the Bill now?

SEVERAL Hon. MEMBERS: No, no.

Surr B. K. P. SINHA: How can we?
There are so many amendments.

THe VICE-CHAIRMAN (SHRIMATI
Parvardr KRISHNAN): Then, the
Deputy Minister can reply tomorrow.

The House stands adjouried to 8-15
A.M. tomorrow.

The House then adjourned
at a quarter past one of the
clock till a quarter past eight
of the clock on Tuesday, the
31st August 1954,



