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ANNOUNCEMENT RE CHANGE
OF ENACTING FORMULA IN
BILLS

Mr. CHAIRMAN: As Members are
aware, the form of the Enacting
Formula in Bills introduced in Parlia-
ment was recently changed so as to
read “Be it enacted by Parliament in
the — Year of our Republic as follows”.
This new formula has already been
adopted by the House in respect of
one Bill, viz., the Prevention of Dis-
qualification (Parliament and Part C
States Legislatures) Amendment
Bill, 1954, which has also since been
assented to by the President. There
are two other Bills, namely, the
Muslim Wakfs Bill and the Children
Bill which have already been passed
by this House. In both these cases
the Enacting Formula continues to be
as previously, i.e., “Be it enacted by
Parliament as follows”. For the sake
of uniformity, I have made the neces-
sary corrections in the Enacting For-
mula of these two Bills by introduc-
ing therein the words “in the Fifth
Year of our Republic”. In cases of
Bills which are pending before the
Council, I would suggest that neces-
sary amendments for the purpose
should be formally moved and adopt-
ed.

The proposal was agreed to.

Surt K. S. HEGDE (Madras): On
a point of order. So far as the
Preamble is concerned, it is a part
of the Act. I am in entire agreement
with you, but except by an amend-
ment, could it be done with the
concurrence of the House?

Sarr RAJAGOPAL NAIDU (Mad-
ras): Under the rules, the Chairman
is authorized.

Mgr. CHAIRMAN: Under rule 94
I have the necessary powers. Patent
errors can be corrected and obvious
mistakes can be set right.
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ALLOTMENT OF A DAY FOR DE-
BATE ON FOREIGN AFFAIRS

Sur1 TAJAMUL HUSAIN (Bihar):
Is there any likelihood of this session
being extended beyond the 18th?

Mr. CHAIRMAN: It depends on

you.
SHRT TAJAMUL HUSAIN: I am
glad you have told me that.
Mr. CHAIRMAN: I think it wilk

be the final thing.

SErr RAJAGOPAL NAIDU (Mad-
ras): We find that in the other
House a day is allotted for a debate
on foreign affairs. May 1 request
the Chairman for allotting a day for
that?

Mgr. CHAIRMAN: We are having
one day, i.e., the last day for Foreign

Affairs Debate. Mr. Giri.
THE INDUSTRIAL DISPUTES
(AMENDMENT) BILL, 1954

THE MINISTER ror LABOUR (SHRr
V. V. Grr1): Sir, I beg to move:

“That leave be granted to intro-
duce a Bill further to amend the
Industrial Disputes Act, 1947.”

Mr. CHAIRMAN: The question is:

“That leave be granted to intro-
duce a Bill further to amend the
Industrial Disputes Act, 1947.”

The motion was adopted.

Surt V. V. GIRI: Sir,’I beg to in-~
troduce the Bill.

THE SPECIAL MARRIAGE BILL,
1952—continued

Mr. CHAIRMAN: Shri Biswas to
reply.

Tue MINISTER FOR
MINORITY AFFAIRS

LAW anp
(Smrr C. C.
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Biswas): Sir, the question of age-
limit for marriage has been discussed
and different views have been ex-
pressed by hon. Members. So far as
Government are concerned, their
views are embodied in clause 4 (c).
According to them, the parties should
complete the age of 18 years. At the
same time I stated that Government
were willing to leave the matter to
the decision of the House. Objection
has been taken to that attitude. I
really don’t know what Government
ought to do, when they find that
there is sharp divergence of opinion.
If they leave it to the House, then
they commit a blunder and they are

accused of irresponsibility, If they
impose their views, that is compul-
sion, that is undemocratic and that

is going athwart the sense of the
House. Government have expressed
their opinion which is embodied in
the Bill and if there is a very great
difference of opinion, is it very wrong
to say that the House should decide
for itself. There are different points
of view. As a matter of fact some
of my friends say that boys and girls
should be allowed to marry very
young. Very sound proposition.

Sarr P. SUNDARAYYA (Andhra):
Nobody has said it.

Surr C. C. BISWAS: Our Hindu
laws have advocated marriage at the
age of 9.

SuHr1 P. SUNDARAYYA: Nobody
Thas said that boys and girls must be
married very young. That is a total
‘misrepresentation of the whole dis-
cussion.

Surt C. C. BISWAS: It all depends
on the social conditions at the time.
In our Sastras you will find that it
was a meritorious act if you give
away your daughter in marriage at
the age of 9 but nobody would think
of it as something reasonable or
practicable nowadays. Times have
changed. The reason why we put
down 18 is that that is the age of
majority. The Indian Majority Act

26 C.8.D.
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no doubt says that for purposes of
marriage the Majority Act will not
apply. Still that was acepted and
has been accepted as a fairly reason-~
able age when men and women, or
boys and girls might be supposed to
have attained years of discretion.
They could be left to judge for them-
selves in the various transactions of
life, and so we thought if we put it
down at 18, that would be quite
reasonable.
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Hon. MEMBERS: No.

Dr. SuriMaTI SEETA PARMA-
NAND (Madhya Pradesh): That was
a marginal view at the Select Com-
mittee.

Surr C. C. BISWAS: Some of my
hon. friends have said that there
should be one age for boys and an-
other for girls. The girl's age might
be lower. Possibly they will have
more of romance if they begin at an
earlier age. Whatever it is, so far
as men are concerned, they should
be deprived of that.

Mr. CHAIRMAN: Let us be serious.

Surt P. SUNDARAYYA:
has suggested marriage
years. He is
whole discussion.

Nobody
below 18
misrepresenting the

Suri C. C. BISWAS: 1 will not
accept the amendment that if we keep
the age of 18, that should prevent
marriage under this Act. 18 is quite
all right. If you make it 21, there
is no harm either because at 21 the
parties will no doubt have attained
a maturer age. They will be in a
much better position to judge and
decide for themselves. It will all
depend upon the parties themselves.

Surr T. PANDE (Uttar Pradesh):
Is he ready to accept our amend-
ments?

Surt C. C. BISWAS: And those
who are of the opposite point of
view will ask “Is the Law Minister
willing to accept our amendments?”
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Hon. MEMBERS: We are agreed
on 21, .

““Surr C. C. BISWAS: The question
which ought to decide the matfer is
what is a reasonable or sufficient age
to enable the parties to decide whe-
ther they should marry under this
Act. One advantage of keeping the
age at 18 is this. Although that is
the age of majority, still we have
provided—I don’t know the attitude
of the House—that if it is retained
at 18, then up to 21 the guardian’s
congent will be necessary and that
will act as a very valuable check in
many cases, Whether the boy or the
girl is sufficiently mature at 18 will
depend on individual cases. In some
cases a boy of 14 may be quite
mature intellectually. You look at
the instances in life in the univer-
sity examinations. Someone passes
with credit, possibly stands first in
the list when he is 12, and others,
even at 17, cannot pass the exa-
mination. It all depends on the
degree of mental development. So
also in the case of girls, some girls
attain maturity of judgment quickly.
In many personal laws the age of
puberty is regarded as the appro-
priate age for marriage. Marriage is
also allowed before puberty. Now
you have got to fix a limit. So we
fixed the limit at 18 because that is
the ordinary age of majority recog-
nized under the Indian Majority Act
and that has been found to be work-
ing well and has been accepted
without any objection. So we thought
that if we stuck to 18, that would
be the best in the circumstances. But
as I said when there is so much
divergence, let the House decide for
itself but I would like 18 to be re-
tained and I would like the provi-
sion for consent of guardians to be
retained between the age of 18 and
21.

Surr TAJAMUL HUSAIN (Bihar):
Sir, one question I would Ilike to
ask of the hon. the Law Minister.
He said at the end of his remarks

[ COUNCIL ]

Bill, 1952 5296

that he liked the age to be retained
as it is. May I know if he gives us
permission to vote in any way we
like?

Surr C. C. BISWAS: I am not im-
posing my views upon any one.

Surr P. SUNDARAYYA: In fact
the hon. Minister has not replied or
expressed his opinion on the main
issue that has been discussed yester-
day. It is not a question of whether
the marriage should take place at
the age of 18 or 2L.

Sur; KISHEN CHAND (Hyder-
abad): The hon. Member is making
a speech.

Sarr P. SUNDARAYYA: No, I am
not making a speech; I am only
seeking clarification. I want to know
whether the Government’s intention
in bringing forward this provision with
18 years age limit 1is to allow
this Special Marriage Act to be
taken advantage of or not. That is the
angle from which the arguments
have proceeded. We are not argu-
ing it from the abstract angle as to
what is the most suitable marriage
age; but this is what the hon. Minis-
ter has done. When this Special
Marriage Bill has been brought for-
ward, is it the intention of the Gov-
ernment to allow people to take ad-
vantage of it and do you fix the age
at 18 as reasonable for this purpose?

Surr C. C. BISWAS: We place the
measure before the House and it is
for hon. Members to decide what

they want. I am not touching the
personal laws of the various com-
munities.

Mgr. CHAIRMAN: I now put the
first amendment to clause 4 (¢).

The question is:

3. “That at page 3, line 18, after
the words ‘eighteen years’ the
words ‘but where the bride and
bridegroom do not belong to the
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same caste or community, they
have completed the age of eighteen
" and twenty-one years respectively,
consent of the guardian not being
necessary to the bridegroom’ be
inserted.”

Surt RAJAGOPAL NAIDU (Mad-
ras): Sir, may I point out that it
was only amendment No. 58 that was
under discussion yesterday?

Surr S MAHANTY (Orissa):
Which is the amendment put to vote?

Mr., CHAIRMAN: The one which
I have just read; No. 3.

Surt  RAJAGOPAL NAIDU: In-
creasing the age from 18 to 21 for
the bride and the bridegroom?

MRr. CHAIRMAN: Yes. Where the
bride and the bridegroom do not
belong to the same caste or commu-
nity, if they have completed the age
of eighteen and twenty-one years
respectively, consent of the guardian
is not necessary to the bridegroom.

Pror. A. R. WADIA (Nominated):
Sir, we did not discuss this amend-
ment. The discussion yesterday was
on the other amendment.

Dr. SHriMATI SEETA PARMA-
NAND: No, I spoke on my amend-
ment.

MRr. CHAIRMAN : These two amend-
ments relate to sub—(.fause 4(c).

Surr V. K. DHAGE (Hyderabad):
Sir, this amendment was never dis-
cussed by any Member. The only
question discussed was whether the
age should be 18 or 21.

MRr. CHAIRMAN: That is the point.

Surt V. K. DHAGE: No. This
particular amendment that is now
being put to vote deals only with
the case in which the bride and
bridegrooms belong to different
castes.
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MR. CHAIRMAN: Both the amend-
ments relate to clause 4 (c).

SHrt RAJAGOPAL NAIDU: Sir,
with great respect to the Chair, I
would point out that yesterday we
were discussing only the amend-
ment which finds a place at the top
of page 4—amendment No. 58.

Surr B. C. GHOSE (West Bengal):
Sir, if I may explain the position.
The other amendment is the simple
one of increasing the age from 18
to 21. But all the amendments to
clause 4 (¢) were under discussion
since all were moved. But I under-
stand the sense of the House is to
take up the other amendments first
and then take up Dr. Shrimati Seeta
Parmanand’s amendment.

Dr. Surmmati SEETA PARMA-
NAND: Yes, that is the position.

Mgr. CHAIRMAN: That is all right,
then. And so, the question is:

The questien is:

4, 58 and 114. “That at page 3,
line 18, for the word ‘eighteen’ the
word ‘twenty-one’ be substituted.”

Sert TAJAMUL HUSAIN: Yes,
that is the amendment that was dis-
cussed.

Mr. CHAIRMAN: Those in favour
will please say “Aye”.
(Several hon. Members said “Aye”.)

Mgr. CHAIRMAN: Those against it
will please say “No”.

(Several hon. Members said “No".)

MRr. CHAIRMAN: I think we have
to count.

SHrRr RAJAGOPAL NAIDU: We
want a division.

Surt P. SUNDARAYYA: It is a
most important clause and they are
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[Shri P. Sundarayya.]
trying to sabotage the whole measure
in this manner and the Government
is allowing them to do it. We must
have a division.

Dr. Surimari SEETA PARMA-
NAND: There is no question of

any one trying to sabotage the
measure.

Surt P. SUNDARAYYA: It is
sabotaging the Bill

Sasri B. K. MUKERJEE (Uttar
Pradesh): 8ir, that is unparlia-

mentary language that the hon. Mem-
ber just now used. Will the hon.
Member be asked to withdraw his
expression—the word he just now
uttered—sabotage?

Surt P. SUNDARAYYA: The word
“sabotage” is not unparliamentary.

Mr. CHAIRMAN: Hon. Members
will please sit down. I will put
the question again. The question is:

4, 58 and 114, “That at page 3,
line 18, for the word ‘eighteen’ the
word ‘twenty-one’ be substituted.”
The House divided:

Ayes—57.
Noes—52.

AYES

Agnibhoj, Shri R. U. (Madhya

Pradesh).
Agrawal, Shri J. P. (Uttar Pradesh).

Ahmad Hussain, Kazi (Bihar).

Aizaz Rasul, Begam (Uttar Pra-
desh).

Bharathi, Shrimati K. (Travancore-
Cochin).

Bisht, Shri J. S. (Uttar Pradesh).

Bodra, Shri T. (Bihar).
Shrimati

Chandravati Lakhanpal,

(Uttar Pradesh).
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Chauhan, Shri N. S. (Uttar Pra-
desh).

Dwivedy, Shri S. N. (Orissa).

Faruqi, Moulana M. (Uttar Pra-

desh).

Gupte, Shri B. M. (Bombay).

Gurumurthy, Shri B. V. (Hyder-
abad).

Hans Raj, Shri (Punjab).
Hemrom, Shri S. M. (Orissa).
Italia, Shri D. D. (Hyderabad).
Jafar Imam, Shri (Bihar).

Jalali, Aga S. M.
Kashmir).

(Jammu and

Keshvanand, Swami (Rajasthan).
Khan, Shri Akbar Ali (Hyderabad).
Kishen Chand, Shri (Hyderabad).
Kishori Ram, Shri (Bihar).

Krishna Kumari, Shrimati
dhya Pradesh).

Lakshmi Menon, Shrimati (Bihar).
Lall, Shri K. B. (Bihar).

Mahanty, Shri S. (Orissa).

Mahesh Saran, Shri (Bihar).

(Vin-

Maithilisharan Gupta, Shri (Nomi-
hated).

Malkani, Prof. N. R. (Nominated).

Malaviya, Shri Ratanlal Kishorilal
(Madhya Pradesh).

Mazhar Imam, Syed (Bihar).

Mujumdar, Shri M. R. (Madhya
Pradesh).

Mukerjee, Shri B. K. (Uttar Pra-
desh).

Nagoke, Jathedar U. S. (Punjab).
Naidu, Shri Rajagopal (Madras).
Nihal Singh, Shri (Punjab).

Pande, Shri T. (Uttar Pradesh).
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Fanigrahi, Shri S. (Orissa).
Seeta

Parmanand, Dr. Shrimati

(Madhya Pradesh).
Pattabiraman, Shri T. S. (Madras).
Pheruman, Sardar D. S. (Punjab).
Prasad, Shri Bheron (Bhopal).

Rukmini Arundale, Shrimati (Nomi-
nated).

Satyanarayana, Shri M. (Nomi-
nated).
Savitry Nigam, Shrimati (Uttar

Pradesh).

Sharda Bhargava, Shrimati (Rajas-
than).

Sharma, Shri B. B.
desh).

Singh,
Singh,
Sinha,
Sinha,

(Uttar Pra-

Shri R. K. (Uttar Pradesh).
Shri Vijay (Rajasthan).
Shri B. K. P. (Bihar).

Shri R. B. (Bihar).
Subbarayan, Dr. P. (Madras).
Tajamul Husain, Shri (Bihar).

Tankha, Pandit S.S. N.

Pradesh).
Thanhlira, Shri R. (Assam).

Varma, Shri C. L.
Himachal Pradesh).

Wadia, Prof. A. R. (Nominated).

(Uttar

(Bilaspur and

NOES

Abdul Razak, Shri (Travancore-
Cochin). -

Abdur Rezzak, Khan (West
Bengal).

Abid Ali, Shri (Bombay).

Agrawal, Shri A, N. (Uttar Pra-
desh).

Ahmed, Shri Gulsher (Vindhya
Pradesh).

Amolakh Chand, Shri (Uttar Pra-
desh).
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Beed, Shri I. B. (West Bengal).
Biswas, Shri C. C. (West Bengal).
Dasappa, Shri H. C. (Mysore).

Das, Shri Jagannath (Orissa).

Deshmykh, Shri N, B. (Hyder-
abad).

Dhage, Shri V. K. (Hyderabad).

Dharam Das, Shri A. (Uttar Pra-
desh).

Doogar, Shri R. S. (West Bengal).

Doshi, Shri Lalchand Hirachand

(Bombay).
Dube, Shri B. R. (Orissa).
Du#t, Dr. N. (West Bengal).
Hardiker, Dr. N. S. (Bombay).
Hathi, Shri J. S. L. (Saurashtra).
Hensman, Shrimati Mona (Madras).

Karayalar, Shri S. C. (Travancore-
Cochin).

Karimuddin, Kazi
desh).

(Madhya Pra-

Karumbaya, Shri X. C. (Ajmer

and Coorg).
Kaushal, Shri J. N. (PEPSU).
Leuva, Shri P. T. (Bombay).

Madhavan Nair, Shri K. P. (Tra-

vancore-Cochin).
Mazumdar, Shri S. C. (West Bengal).

Mazumdar, Shri S. N. (West

Bengal).
Menon, Shri K. Madhava (Madras).
Menon, Shri V. K. Krishna (Mad-
ras).

Misra, Shri S. D. (Uttar Pradesh).

Mookerji, Dr. Radha Kumud

(Nominated).
Nausher Ali, Syed (West Bengal). )

Parikh, Shri C. P. (Bombay).
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Parvathi Krishnan, Shrimati (Mad-
ras).

Pawar, Shri D. Y. (Bombay).

Raghubir Sinh, Dr. (Madhya
Bharat).

Rajagopalan, Shri G. (Madras).

Rao, Shri Krishnamoorthy (My-
sore).

Reddy, Shri A. B. (Andhra).
Reddy, Shri Channa (Hyderabad).
Reddy, Shri Govinda (Mysore).
Shaik Galib (Andhra).

Shrimali, Dr. K. L. (Rajasthan).

Sokhey, Maj.-General S. S. (Nomi-~
nated).

Sumat Prasad, Shri (Uttar Pradesh).
Sundarayya, Shri P. (Andhra).

Surendra Ram, Shri V. M. (Mad-
ras).

Vaidya, Shri
(Madhya Bharat).

Valiulla, Shri M. (Mysore).
Variava, Dr. D. H. (Saurashtra).

Kanhaiyalal D.

Vijaivargiya, Shri
(Madhya Bharat).

Gopikrishna

The motion was adopted.

Mgr. CHAIRMAN: We pass on to
the next amendment.

Dr. Parmanand, your amendment
No. 3 which reads, “but where the

bride and bridegroom do not belong
to the same......” is barred.

We now pass on to the other
amendments. There are a number of
amendments and what I propose is
that those who have moved the
amendments may just speak for two
or three minutes—not longer—and
the Law Minister will reply at the
end and then I will put the amend-
ments, one after another. First is
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Mr. Govinda Reddy. Have you got
anything to say?

Sarr TAJAMUL HUSAIN: He has
said it already.

SRt GOVINDA REDDY (Mysore):
Not on this.

Mgr. CHAIRMAN: As
possible.

briefly as

Sart GOVINDA REDDY: Sir, by
my amendment No. 72, I have retain-
ed this clause substantially in the
same manner as it is found in the
Bill. I have suggested two changes;
the first change is the recasting of
the clause for this reason. Under
this Bill, the clause as it stands is,
“notwithstanding anything contained
in any other law for the time being
in force relating to solemnization of
marriages, a marriage between any
two persons may be solemnized
under this Act....” I have retained
up to that. What follows after, that
is, “if at the time of the marriage......”
and this means that at the time of
marriage neither party should have
a spouse living, neither party is an
idiot or a lunatic and so on. Well,
Sir, these are not words which should
be found in an enactment. This is
not the exact language. If at all we
should lay down these conditions, the
conditions must be definite, Now,
Sir, what does this mean? ‘Neither
party has a spouse living—supposing
the spouse died the day before, would
it not be against public morals to
marry on the very next day? TUnder
the clause as it stands, even if the
spouse died an hour earlier, marriage
will be allowed. Maybe such things
may not happen but, Sir, when we are
enacting, we must enact in as exact
language as possible.

Similarly, Sir, I come to the second
sub-clause—“neither party is an
idiot or a lunatic’. We all know
that idiots have lucid intervals;
lunatics have lucid intervals. Sir, if
an idiot or a lunatic has a lucid
interval at the time of the marriage,
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then, Sir, this marriage will be allow-
-ed according to this clause, as it is
worded. Well, it should not be; it will
be unreasonable and it would be
against public morals to allow an
idiot or a lunatic in the lucid interval
to marry and a certain period of this
qualification is to be fixed. I have
said in my amendment three months.

Then in sub-clause (c¢) I have
added the words “by an affidavit”,
and that I have done for a very good
reason because according to clause
11 the parent or the guardian has to
go there and sign the declaration.
When a declaration has already been
filed it would be wunreasonable and
it would be a matter of inconvenience
to the parent or guardian to go
there again and appear before Mar-
riage Officer and sign the declaration.

Mr. CHAIRMAN: I think your (c)
is barred.

Surt GOVINDA REDDY: Yes, Sir,
by virtue of an amendment having
been passed mine falls through and
now that that amendment has been
passed I have no objection to accept
that amendment. But I commend
this amendment for the acceptance
of the House.

Panorr S. S. N. TANKHA (Uttar
Pradesh): I propose in my amend-
ment, No. 112, Sir, that the words
“both parties are citizens of India”
be added. I have given my reasons
for it yesterday and have said that
this amendment is mainly to prevent
our young men and women marrying
the foreigners who are not residents
of India. Whether the marriages
take place in this country or outside,
both parties must be citizens of India.
A similar provision is already exist-
ing in sub-clause (f) whereby it is
stated “Where the marriage is solem-
nized outside the territories to which
this Act extends, both parties are
citizens of India domiciled in the
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said territories.”  Therefore 1 pro-
pose, Sir, that a similar provision be
made for marriages which take place
in India also.

Surt KANHAIYALAL D. VAIDYA
(Madhya Bharat):

sft wgaTere ¥ FA (W
W) ¢ awmfa wREw, RS
g (No. 113) & a8 9g7 Aga
F § FF T AW g7 FIF H
M FIG § AR WA W AT
| Efr @ Fmgas zed seald
it 7T a1 ag Ig7 gv0 g
wq e, F1 gdfEe (certificate)
F FT FW Y IW T9T TH AW
FY 9 g § 3@ fegr s f*
F ey qoEy g3 H, 9% 7 9T
fr o9 § 39 M & fou U+
78 T & WR 8T 9¥ PR awdy
qiEf FT F1S A7 4G UIT E ) #
X 39 937 4 43 g@ °W 0¥ FE
freg oa & foraw % 59 a&© %
alfy ¥@ F I fer & amw wA
et &1 @ew FWT 9T 1 UF
aS § UF AGIE 7 UF o9H
§ Fgr {5 gw Fifew &1 ¥ 3T *F
fod &3, ¥ wfeq &1 @ 5@
Il FT OF agT AFRIMF § MK
fiat & fowie o gfaam Heamr
g o Wi #war g+ 9] a9
Wz am@ AT R A 4@ fF
dr ¥ Fiffg @Y ok zofed  s@d
Fiffqd & 2T § @ @ FT ¥
qa%F @ S9AT Gred wAr  fafea
FT fomr, @y @ 7€ SfF W
39 @7 f&7 § a= T gar fr
7% e A F & 87 %
foq oF 91F7 97 @7 @ gET w7
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[Shri Kanhaiyalal D. Vaidya.]
arr a9, g™ (romance) HT
gra & @ew  w mar faqr w6
Tor ® € wT wraw fomr A9
g gErl @ AT fafva ggaT
faaqrg fagr @ ox AT AT IIR@IT
§ fv o UWT gET o, TFEIA ITH
F fod ua asqr #r ovaf@m &
3fyw 3o qwfer & a FT 4
qaEEdT ¥ 1€ 81 99 9RiA €A
& w97 g @ fear ok 9§ o
Tgr gure ¥7 &9 fear .« #w Q¥
i E DR o B S < (i |
7 feedy &7 9@ =eat F1 fow fwan
gr fags f& foee &Y swaT AW
9 gre®  (House) & & &
¥ qE AT § ) ar g7 8T
Tmig AR qfw & fawgl F NS
F9 38 agifat id § faws Fror
3 T ST A W & R S
guR F@ # yafe & swwr agd
3T qgwAT & 1 T a9 ART &
fF d & &t qudAr g
faag gear § A€ @w & AR
ferat &1 @ @ AW F
WA & a9 @1 7 wwwar g
F 29 F17 7 9§l @ifede 9
F HaEqr § wgl TW AW F
saTqr 9 | | AE TRl g
ifgd fr @ gear FIs  gEifmRe
2 } #R 39 A® qFEAET  qE
AR BEUESE: AL SO T | -
T @TFT FT AT 9% f¥ I A0
e (fraud) gar € ar d
qiEf & #1 fear € #wc SEEY

I & IR fFY TR &
wfa &t § ar f6T s@eq ¥

qaaT 2N WX I9E  §Adr W9
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st f @Ra d&r IR *1T §T
e fR uw A9d § & Srae
(divorce) & fed AT w9zt 0
gH SITEE FEdT F1 NCART Tgh
gAr &

g # fagd W =8 =3

uew § Segid wqq faarg wHAA A
I T@ I oFFewT WY E ) oar
W3F A @ U § &EY Al &
fod qwgm wt & W@ @ A@ A
W AT TEAT GG ATAAF E b
@1 fufaezx (Law Minister) aw=a
§ # agy Towgdy Fgw  fE
AT S Y w@E T q® A
JFET ATAT § @A ATMed A AT
SR g@sz ¥R (Select
Committee) & qar &€ =gaeqr
et Mifgd ofr Sfem FY LR
(stages) 9¢ 3§ F@ 9T THAAT-
qF% faare T fear omr o &
gumar § fF ag sewe (amend-
ment) Fgg & wgEIw AT
afz  emgd QY maEAT TW AIIA
F oRET TG W @1 ag7 e
s gl AT fyw ¥ ar S%%
Jg FT AT T @I E TR IR
qUTET HEES &1 AT ) safed
§ yrog fraaT s897 fv oo zw
FHIHT &I TFR FH T FAT
Eh‘t

[For English translation, see Ap-
pendix VII, Annexure No. 276.]

Dr. SHrRiMATI SEETA PARMA-
NAND: My amendment (No. 2)
prescribes one other condition of
marriage, viz., of furnishing a medi-
cal certificate and that will of course
change the present order of the sub-
clauses. I would like it to come
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after sub-clause (c). The reason for
the amendment here is this. In the
clause dealing with “Voidable mar-
riages” we have put down the condi-
tions “the respondent was at the time
of the marriage suffering from
venereal disease in a communicable
form, the disease not having been
contracted from the petitioner”, “the

respondent was at the time of the
marriage pregnant by some person
other than the petitioner”. When

these are likely to be the grounds
for declaring a marriage voidable and
when this type of points would be
rather difficult to decide, it would be
better that a medical certificate is
obtained at the time of the marriage.
It was pointed out, Sir, that in our
country with the shortage of doctors
it would be rather difficult to put it
into practice. I have already stated
in my Minute of Dissent that “Most

of such marriages take place in
distant places where, these days,
even women doctors are posted or

would soon be posted under the Five
Year Plan Medical schemes. These
marriages will be mostly amongst
advanced sections of society, who
will be always in a position to secure
such a certificate from a woman
doctor from a near about place, if
necessary.” These marriages will be
mostly inter-communal or inter-
caste marriages and the other mar-
riages, as the hon. the Law Minister
has so kindly pointed out, will be
provided for in the Hindu Marriage
and Divorce Bill which, he says, will
make this not necessary for marriages
amongst the Hindus. These people
will always be in a position to secure
such a certificate from a woman doc-
tor from a near about place, if
necessary. In every district, Govern-
ment now posts a woman doctor and
there are also private practitioners.
These marriages will not take place
in the villages as a rule as they have

their different rules for marriage and
so the difficulty of obtaining a medi-
cal certificate in the rural areas will

not arise, For these reasons, Sir, I
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think a medical certificate is both
absolutely necessary and is absolutely
practicable today in 1954 and one
wards.

Mgr. CHAIRMAN: Amendment No.
7 by Dr. Seeta Parmanand is barred.
Amendments Nos. 101, 102 and 103
by Shri P. T. Leuva are barred.

PanpiT S. S. N. TANKHA: Sir, my
amendment No. 115 is only conse-
quential. The age of marriage not
having been fixed at 18 years the
auestion of the consent of the guard-
ian goes.

Surr TAJAMUL HUSAIN: Sir, my
amendment No. 59 is the same and
it is before Mr. Tankha's. Anyway,
now that he has spoken, I agree
with him that it is consequential and
there is no question of guardianship
now. Then, Sir, (b) and (e¢) of
Mr. Govinda Reddy’s amendment are
also about guardianship and they
have also to go.

Sart GOVINDA REDDY: Yes, Sir,
1 agree.

Surr TAJAMUL HUSAIN: Dr.
Parmanand’s amendment on the same

Mgr. CHAIRMAN: That is dropped.

Sur1 RAJAGOPAL NAIDU: Sir,
my amendment is No. 8. I move:

8. “That at page 3, lines 22-23,
after the word ‘relationship’ the
words ‘unless the law or any cus-
tom or usage having the force of
law, governing each of them, per-
mits of a marriage between the
two’ be inserted.”

If my amendment is accepted, sub-
clause (e) of clause 4 would read
thus, “(e) the parties are not within
the degrees of prohibited relationship
unless the law or any custom or
usage having the force of law, gov-
erning each of them, permits of a
marriage between the two.” Sir, I
would draw the attention of the
hon. Members of this House to clause
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[Shri Rajagopal Naidu.]
15 (e). The words underlined there
are those substituted by the Joint
Select Committee, namely, “unless
the law or any custom or usage
having the force of law, governing
cach of them, permits of a marriage
between the two”. Sir, if anybody
wants to marry under the provisions

Serr V. K. DHAGE: There are
.amendments that these words in
clause 15 (e) should be deleted.
Would it be all right if Mr. Rajagopal
Naidu takes it up then?

SHrR1 RAJAGOPAL NAIDU: No; I
do not yield, Sir. If my amendment
is accepted, the other amendment
may or may not stand. My amend-
ment has nothing to do with it. I

would welcome clause 15 to remain
as it is.
As the Bill stands, it would only

mean that certain persons whose
relationships are within the prohi-
bited degree in the manner enu-
merated in Parts I and II of the
First Schedule cannot marry. Most
of us know—it is well known in
South India at any rate—that the
sister claims it as a matter of privi-
lege for her daughter to be married
by her own brother. If that sister
has no daughters, then the cousin
sister comes. You will find also in
South India that a girl has the right
to be married to her father’s sister’s
son. So we have got various cus-
toms in the South. It may be said
that from the biological point of
view it is not proper to marry within
prohibited relationship. I quite agree
with the biological point of view but
suppose a person wants to marry
his own sister’s daughter under the
Special Marriage Act as it stands
he will be prohibited. At the same
time we find that certain loopholes
have been provided in the Bill for
him to marry under the customary
law and then come and register him-
self under clause 15 (e).
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10 Am.

SHrR KISHEN CHAND: We
to omit that also.

have

Dr. SeriMaTi SEETA PARMA-
NAND: That is going to be deleted.

Surt P. SUNDARAYYA:
going to delete it?

Who is

SHRT RAJAGOPAL NAIDU: I have
no grievance at all if that is deleted.
But here in clause 4 (e), the words
which I have suggested should find
a place.

SHrt GOVINDA REDDY: If his
amendment is to go in, the word ‘and’
should be omitted.

Sarr KISHEN CHAND: I have
proposed the amendment (No. 116)
as great disparity between the ages

of men and women is nhot conducive
to happy marriages. Therefore I have
suggested that if any person is
below 30 years of age, there should
not be any great disparity. For
example, if the girl is a little over
21 and the man is about 60 years,
that type of marriage should not be
consummated. I have suggested that
there should be a simple formula
governing the age between the man
and the woman. The usual eugenic
point of view is that the age of the

woman should be five years more
than half the age of the man. That
is the accepted formula. According

to this, if a man is 50, half of 50
will be 25 and plus five will be 30,
that is, a woman of 30 can marry a
man of 50. That is the biological
point of view and it is supposed to
be a good formula. I have only
tried to put that formula by saying
that there should not be very great
disparity in the age of the man and
the woman.

Surt V. K. DHAGE: Sir, there is
just one point that I should like to
add and that is this. If a married
lady is divorced on the ground that
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is mentioned in the Bill itself, it will
be very difficult for the divorced
woman to find a marriageable person
again. The social custom is such
now-a-days that a divorced lady will
find it rather difficult to find another
husband and I think that is the addi-
tional reason why a medical certi-
ficate should be taken first, so that
this danger may be avoided.

1 should like to oppose, if you will
.allow me to speak later, the amend-
ment moved by Mr. Rajagopal Naidu.

SHrr P. SUNDARAYYA: How can
he speak twice, Sir?

Mr. CHAIRMAN: After all these
amendments have been moved, one
or two Members may say something
after which I want the Law Minister
to answer, because we do not want
a lengthy debate on this.

~ Surt KANHAIYALAL D. VAIDYA:

sft wimers o 7 ATl
T, 94 a7 a3 sewe fear €
fr--

117, “At page 3, after line 26, the
following be added, namely:—

*(2) No man or woman shall le
allowed to marry where one party,
because of certain physical de-
fects, is sexually impotent or
where one party is suffering from
venereal disease, mental disorder.
leprosy or any other loathsome
disease which is regarded by
medical science as rendering a
person unfit for marriage.’”

T9F el § qF ag FaAl &
fr e gfar & @3 & | OF AT
gar fagra & f5 faag ear =Y
g® O&F Ot gear qad fawg oF
FTBT TIEY A a1 W [T 7 S
forag GeqT § R @A qTO SN
&3 q@ &Y, T Y §f AR =8
TYREY F F FI AT AT FL N
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tgs fod g a&X & fv frag #
T & =9 T FY ks wwerr
F ST wifed fr 1 & gaF qwAr
faamg wearw enfe <3 w1 @ &
§ gy § tww § AR @ awr
g fr famg ¢ &% 1 wraaT w®
g, S fF oz 2 ¥ wae
frg &t wad 3@ §  wE
g fF ardfer svaey sew 13 &
5 fev T 3T T FT AT I3
agr g & oA ar gay R ad
fer aer @8 & sk S 79 or
#1 sz (divorce) ¥ fod s
#omr g @ aff s ozw
FIAT F TF QQT FEA JAET AR
g fF arf afs smew § W1 A%
¥R dffere  (certtificate) &
arr #X 5 gw faag wwAr wER
§ enfrg & any & a W,
B ey § a1 A ¥R I§¥  aw
T} fF g a@ F omdw &
I g, TW TG KT H{AEAT FI
MY qgd A geg @, AT qr
frag #x ifvg, o@ffFde &
diforg, garaEr @ w7 afad 9k
15 faT 912 WReT A IIEEN &
foq smzd fr smF Fra § o
% Trzale AT § a1 T g, av
# Fgar g Fr ara gurer s 79
AT FT AATF ITEIA, I SFT 59
F s A w3 F f AT 79w
IgIET WY war f& aEdy g,
#i w9, 3 T, OF TR R g
qaf MR gafadl w1 SfE|, S
Wiqen, qATS & HAIFEAT @Y @
MR s a faw faar syaeaT A
YIRAT 97T & 8§ oW AT &
o farre &1 2 zaferw § wiw
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[Shri Kanhaiyalal D. Vaidya.]
a1 fafreex (Law Minister) args
g fox wgar swar § v ag  3awr
Fger 91 fF § 9 FONET
(clauses) =t &7 s=@ f”RIA I
@ g1 g9 faw (Bill) & @
3q FIEGT & Wy A A FE w9
war f5 s g ¥ET AU w9
§w@ @ g afs T F S
9g9 | IRAT A ¥ AT A A9
zq avg #r Afq wr § v foug
IAFT IEIW WA E @I g AR
ITF AT &7 SIH F qqeqr g
SATIT GERIAT | FHIST IEIT  HGTH
ISIWAT | 39 A F1 H AT &
¥ F 17 g A& LT AT A
ded & fv aT @ FB W AR
# 7T @ § Sug a8 waew fawear
g, 78 w4 farear € 7, s gos
HIT T aeqd ag wr g fw
forg 37 Aot 9T v ST T

™ @9 (stage) ¥_# wmd
AT w8 fr W1 @ adsHe
(amendment) 1 frgd wHsHe
& 19 TF FG A qET 7 3
enfrat g §1 S @R e @
77 78 qf7 XA A @I §
g W 9T g Wi §R sTEew
R ATEH & a8 T e
FoF S fexai |1 ww 33 &Y
gy difq § g ot g I
TT WL & Y §  FTAT  FEEA
igdr g

[For English translation, see Appen-
dix VII, Annexure No. 277.]

SHRI P. SUNDARAYYA: Sir, on this

question... ..

MR. CHAIRMAN: Be as brief as
possible, and do not speak on the
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question that has already been dec'd-
ed.

Surr P. SUNDARAYYA: Sir, that
question I will not touch. I rise to
support Shri Govinda Reddy’'s amend-
ment, namely, amendment No. 72, sub-
clause (a) “if, during a period of
ninety days immediately preceding
the date of notice under section 5.”.
Then, I support Mr. Rajagopal Naidu's
amendment, No. 8. If this Act is to
be of any use, this amendment should
be accepted. I need not say here that
the other clause 15(e) should be pre-
served there itself and also in clause
2 dealing with interpretation and de-
finition, and there also it should be
maintained. After all, Sir, we are not
framing a Civil Marriage Act......

Dr. SurmMaTy SEETA PARMA-
NAND: We are going to.

SHrt P. SUNDARAYYA: Unfortu-
nately it is not so. If, for the whole
of India, we are framing a Civil
Marriage Act, then we could hxve
framed rules as to what should be
ideal conditions of marriage etc. We
are not doing that now. We are taking
note of the various marriages under
the personal laws which are different
and where different conditions exist.
This Specia] Marriage Act is being
{ramed to help those people who do
not want to be bound by their own
personal marriage laws; they want to
take advantage of some progressive
law; and when that is so, it is only
to enable these people to take advan-
tage of this law that such a
provision is being made. Only
for that reason you are allow-
ing those laws to exist and allow
this marriage to be concluded. This
Special Marriage Act is being brought
forward to provide additional facili-
ties. As such, you should allow these
people to take advantage of those
facilities. This Act as it is can be
taken advantage of only by a few
individuals; in fact this Act is meant
to be the first step towards the civil
marriage code. Taking advantage of
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this Special Marriage Act we can
widen the scope by which many mar-
riages may be brought within its
ambit. With this object I commend
the amendment moved by Shri Raja-
gopal Naidu and I support it.

{MRr. DEpUTY CHAIRMAN in the Chair.]

Mr. DEPUTY CHAIRMAN: Many
things, for and against, have been
said, Mr. Sundarayya; you may be
brief.

SHRI P. SUNDARAYYA: I am rot
taking miuclt of your #te; I wiil fdnish
within two or three minutes. We are
opposing Dr. Seeta Parmanard’s
amendment not because it is not an
ideal state of things; not because we
do not want to build up an ideal
society; it is not therefore a correct
thing to do. On the question of this
medical certificate that is being re-
quired prior to the marriage, you are
going to make things rather difficult.
You will be making it more and more
difficult for people to take advantage
of this measure.

SHR1 RAJAGOPAL NAIDU: False
certificates also.

SHR1 P. SUNDARAYYA: That may
be. From an idealist point of view
I think this may be correct. But tak-
ing the present marriage customs
and practices, our aim is fo see that
this Special Marriage Act should be
utilised as best as possible and by
as many people as possible. If you
are decided on that, you cannot be
making all these marriage laws which
are only applicable in ideal conditions.
1 am opposing this.

MaJs.-GENERAL S. S. SOKHEY
(Nominated): 1 should like to say a
few words on the question of the medi-
cal certificates. 1 think, Sir, people
who are proposing it, do not see the
significance of their demand. In the
first place, India does not have enough
medical men and certainly few doctors
have all the medical laboratory facfli-
ties at their disposal that are needed
for a job of this kind. In the absence
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of qualified doctors and without pro-
Per laboratories, most of the certifi-
cates that would be given would not
be worth the paper on which they are
Written. Then, the fees, that are
Charged for Wassermann test are ex-
Orbitant each test costs Rs. 64 and
three tests must be carried out.

Dr. SHrRiMATT SEETA PARMA
NAND: It is done free now.

MaJ.-GENERAL S. S. SOKHEY: Not
for all. But it is 2 fact that there are
Not sufficient numbers of doctors in
India. Strictly from a medical point
of view, it is not a workable proposi-
tion. Most doctors are not in a position
to give such a certificate. Even in the
Case of those who can, the cost involved
Will be very enormous. What is more?
This Bill permits the people who
Mmarry under the present conditions of
Customary law or religious laws to be
Tegistered under this law. We are
Not providing anything new. Because
of the special difficulties involved in
this process, I don’t think we sh-uld
insist on the medical certificate. It is
very likely that if a medical certificate
is insisted on, most of the certificates
Would not be worth the paper which
they are written on; it is again because
the doctor is not in a position to do
the work, to undertake the the Wasser-
mann test and other tests necessary.
Moreover, at present. we have ail
sorts of doctors who are registered as
Dractitioners such as Ayurvedacharyas
and Hakims. These practitioners can-
not diagnose venereal diseases proper-
ly. So I feel that this is a fictitious
brovision and I do request the House
not to insist on this thing. We as
Tnedical men would welcome medical
certificates if it were possible to have
the work done. I would go further
and demand Government to create
Imedical facilities so that no citizen
suffers from venereal disease. They

are so readily curable and they are
breventable today.
SHRIMATI LAKSHMI MENON

(Bihar): Mr. Deputy Chairman, I am
very much surprised to hear the pre-
ceding speaker speaking against this
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[Shrimati Lakshmi Menon.}
amendment of Mr. Dhage and Dr. Seeta
Parmanand.

Sir, during the last few days I have
received a number of letters from
girls—very heart-rending letters— who
have been married without their con-
sent of course, but in whose cases &
very bad form of venelfal disease was
discovered at the time of marriage,
and those marriages have been broken
up. I have received a number of other
letters also requesting me and this
House to take this question into con-
sideration, because this is the only
method by which such cases can be
avoided. Of course clause 25 (1) (i)
refers to a venereal disease in a com-~
municable form. Sir, I would, on be-
half of those people who are helpless
in this matter, make a definite appeal
to the House not to listen to the people
who are prejudiced. I am surprised
that a man of science of the status of
Dr. Sokhey who is interested in euge-
nics, who is interested in building up
a new India, should speak as he did.
He should know that this amendment
would only help to make the marriages
contemplated under this Act more
happy. Thank you, Sir.

Dr. W. 8. BARLINGAY (Madhya
Pradesh): Mr. Deputy Chairman, I
entirely agree with Maj.-General
Sokhey in whatever he has said just
now, and I certainly do not agree with
Shrimati Lakshmi Menon. The reason
is not that I am not in sympathy with
her point of view especially the rela-
tion to the cases concerned; they are
cases deserving consideration no doubt.
But the whole point is that with re-
gard to other Hindu marriages you willk
not be making this a condition prece-
dent at all. And for that reason I do
not see why any special provision is
necessary......

M=zr. DEPUTY CHASRMAN: This is
the Special Marriage Bill.

Dr. W. S. BARLINGAY: 1 know
that. But that is no reason why this
particular special condition should
attach to marriage under this Bill.
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Surr V. K. DHAGE: The Hindu law
does not say that good things need not
be done,

Dr. W. S. BARLINGAY: If it is
a condition precedent to all the mar-
riages, then the matter would be
different. But when it is not a condi-
tion precedent to all the......

Dr. SHRiMaTr SEETA PARMA-
NAND: This is a model Bill.

P b)) pYl ylan oaw
& g S o Ugmew oo -3y
S S o 2 WL sl
M By o &S - B yapd @ygyd
ety @l g S S b
2 )L*S ,5 A‘_)S dﬁm é).( & ,))% d;
ookt ot M e S
MD é,, é_,b #, 8y &S é,h L)'b't':
s ol oale & o o
m{_i! ”’ v{.’ "f L,}&bl{,n ,}Q'
u" & gy Ugman yie - Spys
o~ g et S
xS 8y Ml S I SeheSymd
o Ml - ol oyiakenligol
S Ehelhe (pl &Sy Wgmpan
A e @y S
i[Sysp MAZHAR IMAM (Bihar):
Sir, I think the amendment which has
been moved is unnecessary, because
when a girl is prepared to marry, dis-
sociating herself from her family and
disregarding her religion, would she
not possess even so much sense as to
say to her would-be husband; “Let

me have you examined medically. [
shall not marry you without having

+English translation.

s
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you examined medically,” I think
this amendment is not necessary. She
will be an educated girl, She can,
therefore, say to her would-be hus-
band: “Let me have you examined
medically.” I, therefore, think this
amendment is absolutely unnecessary.]

SHRI V. K. DHAGE: Sir, I would
oppose the amendment given notice of
by Mr. Rajagopal Naidu.

Mgr. DEPUTY CHAIRMAN: The
whole problem has been thrashed out,
Mr. Dhage.

Sur; V. K. DHAGE: No, Sir, I did
not speak at all.

Mr. DEPUTY CHAIRMAN: When
clause 15 was discussed, the whole
matter had been thrashed out.

Sur; V. K. DHAGE: But I have
something to say now. I did not speak
at all at the first stage.

MRr. DEPUTY CHAIRMAN: I think
the hon. Member is simply wasting
the time of the House.

SHRI V. K. DHAGE: 1 would like
to say something on this important
matter. I should therefore be given
one or two minutes.

Mgr. DEPUTY CHAIRMAN: All
right, you have one or two minutes.

Sur: V. K. DHAGE: Sir, Mr. Raja-
gopal Naidu began by saying that
biologically it was unsound to have
marriages of this type.

SHrr RAJAGOPAL NAIDU: I said
biologically it sounded well, but it was
not an established fact.

Surr V. K. DHAGE: The other day
we were having a conversation with
Maj.-General Sokhey on this_matter
and he said that if two perfect beings
could be found, and if they happen to
be the sister and the brother a mar-
riage between them could also be
valid, but since defects are usually
found and since no perfect man or
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woman is to be found, it is wiser to
keep a distance between them as far
as possible, and the marriage between
the two will be very much healthy.
Otherwise the same defects will be
multiplied and the degeneration will
be rapid.

SHR1 GOVINDA REDDY: There is
nothing definite on that thing at ali.

Surr V. K. DHAGE: Now, Sir, in
Hyderabad we have a family that
marries within itself, and we find, as
Maj.-General Sokhey said, that defects
keep on multiplying. They have the
same kind of defects, short of hearing,
short of sight and so on. Among the
Parsis marriages between cousins ar#é
allowed because......

Mgr. DEPUTY CHAIRMAN: Al
these points have been touched.

SHrRI V. K. DHAGE: I don’t think
they have been touched.

Mgr. DEPUTY CHAIRMAN: You
can take it from me that they have
been touched.

SHrI V. K. DHAGE: If you want
me not to speak, Sir, I shall stop.

Mg. DEPUTY CHAIRMAN:
the hon. Minister.

Yes,

Surr C. C. BISWAS: I do not think
any of my hon. friends need complain
because all these points have been
discussed not only by myself but by
the various Members who participated
in the discussion for the last few days.

Sir, I shall now take up the amend-
ments as they stand on the Order
Paper. First of all I will take Mr.
Reddy’s amendment No. 72, page 3 at
the top. The first suggestion is that
the conditions which have been postu-
lated in clause 4 must be existent or
non-existenf as on a date 90 days
before the proposed date of marriage.
I say that it Is not necessary. As a
matter of fact, notice of marriage will
have to be given. He is taking a
hypothetical case; but no such thing
He is contemplating
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[Shri C. C. Biswas.]
a case where a man on the morrow of
the death of his last wife is going to
marry again.

S#ir; GOVINDA REDDY: But what
about the language?

SHRI C. C. BISWAS: Let me assure
my hon. friend that it is based on the
language of various other statutes.
Look at the Special Marriage Act of
1872, The same language is there,
and no such untoward events have as
yet happened to which my friend
.could object.

SHr1 GOVINDA REDDY: If it were
inexact in the old Act, why should we
not make it exact now?

SHr1 C. C. BISWAS: The words
‘there are that neither party must, at
the time of marriage, have a husband
or a wife living.

We have replaced ‘husband or wife’
by ‘spouse’. That is the only differ-
ence. That is the only point that he
makes. That is not necessary.

Next is amendment No. 112 by
Pandit Tankha that ‘both parties are
citizens of India’. As I pointed out,
this is a territorial law of marriage
for the whole of India. Even if the
parties to the marriage here are not
citizens. they can still marry under
this Act. It is only when marriages
take place abroad. we say that the
parties must be Indian citizens In
order to meet the case of the Jammu
and Kashmir State, we have provided
that they must be citizens of India
having had domicile in the country.
Therefore it will not do to accept this
amendment by Mr. Tankha, that both
parties are citizens of India. This is
going to be a territorial law for the
whole of India

Then I come to amendment No. 113
that “marriage is based wupon the
complete willingness of the two parties
and neither party has used compulsion
and no third party has interfered.” If
my hon. friend desires that
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should be an enquiry into these ques-
tions of fact before the Marriage Re-
gistrar solemnizes a marriage, that is
a different thing. I can understand it.
But how is this to be done? It may
be quite all right, but the only thing
that the law can provide for is this:
If after marriage the parties fall out
and are not agreeing among them-
selves, specified grounds have been
given on which they can seek judicial
separation or divorce, but how are we
to have any evidence that the parties
are completely willing? They say
they desire to marry and therefore
they are giving you notice. If there
are any objections, the marriage will
not be solemnized. This is sufficient
presumption that the parties are will-
ing to marry each other. Otherwise,
why should they go through all this
trouble and all these processes? This
ought to be sufficlent safeguard. If,
after marriage they fall out, that is
their bad luck, or somebody else’s bad
luck or perhaps somebody else’s good
luck. It is said here that a marriage
must be based on the complete will-
ingness of the two parties. Of course,
marriage must be based on the com-
plete willingness of both the parties.
We are not thinking of Rakshasa mar-
riages here when one can capture a
girl and say, ‘You are my wife.’

Dr. SHrRimaT: SEETA PARMA-
NAND: The parties will be 21, and
therefore that question does not arise.

Surr C. C. BISWAS: A boy of 21
may capture a girl of 18. The other
thing is ‘neither party has used com-
pulsion, and no third party has inter-
fered.’” This is completely unneces-
sary.

Then I come to Shrimati Seeta
Parmanand’s suggestion of obtaining a
medical certificate. We know what
medical certificates are worth, and
how many rupees may get a medical
certificate for anything that you want.
What is the value of such a certifi~
cate? On the other hand, I could have
welcomed an amendment that in the
notice of marriage there must be a
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solemn declaration by the parties ‘

themselves that they are not subject
to any of the impediments to marriage.
i1 could have understood such an
amendment, but I attach no value to
a medical certificate. I took counsgl
and I have collected information as
regards the practice in various coun-
+#ries regarding medical certificates. If
you want a medical examination, that
is a different matter. If you say that
-the State should have laboratories
where the intending parties to the
-marriage should be required to appear
pefore they give notice of marriage
for Wassermann tests and other tests,
that is a different matter. That will
e an effective guarantee that there is
no such disease. But what is the use
«0f merely saying that they must pro-
duce a medical certificate? I do not
attach the slightest importance to
4hese certificates.

Dr. SurmMaT! SEETA PARMA-
NAND: Why not ban medical certifi-
-cates altogether?

Sury C. C. BISWAS: In one country
“or instance. a blood test is compulsory.
No marriage van be solemnized unless
“the parties to an intended marriage
produce a certificate that a blood
4est has been conducted by a
qualified medical practitioner and
in a laboratory approved by
the Government of the country. This
js Manitoba.

Dr. Surmmart SEETA PARMA-
NAND: One swallow does not make a
summer.

Stirt C. C. BISWAS: There are
-several swallows here.

Mr. DEPUTY CHAIRMAN:
-%ill have ‘to swallow it now.

You

Suri C. C. BISWAS: In Canada a
.similar laboratory blood test must he
anade before marriage licences are
granted. Before a marriage lirenre
.could be granted, the parties must be
subjected to a laboratory test. I could
have understood it if it has been ron-
tended that the State must provide
“facilities for medical tests for, if there
{s a medical examination at all, it

26 C.8.D.
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ought to be an effective examination,
not a mere certificate.

Dr. SHrRivar: SEETA PARMA-
NAND: This is for communicable
diseases. May I submit in all humility

that this does not require Wassermann
test or any other test?

SHRI C. C. BISWAS: My hon. friend
is a doctor, but I do not think she is
a doctor 1n medicine. This questiorf
arises incidentally in connection with
clause 25 where we have voidable
marriages. Sub-clause (ii) says:

“jche respondent was at the time
of the marriage suffering from
venereal disease in a communicable
form, the disease not having been
contracted from the petitioner.”

I think this is out of place here. As a
matter of fact, this assumes that even
before marriage such a disease may
have been contracted from the other
party. Thal is not right. We are de-
clar'ng a marriage to be voidable if
it is found that at the time of marriage
one of the parties was suffering from
venereal disease not contracted from
the other party. Well. this assumes
that there has been communication
heiween the two. Therefore I shall
move an amendment suitably worded
and put it in the clause dealing with
divorce.

Dr. SHrRiMATr SEETA PARMA-
NAND: Are you going to delete that?

SHRI C. C. BISWAS: We shall trans-
pose that to the clause dealing with
divorce. The parties live together and
what is there to show that they may
not have contracted the disease after
marriage ? The disease may be con-
tracted after marriage, and therefore,
it should be a ground for divorce.
There is no doubt about it.

Sur; KANHAIYALAL D. VAIDYA:
Why this Dravida Pranayam?

Mr DEPUTY CHAIRMAN:
accept amendment No. 5.
a consequential amendment.

You
It is only

SHrI C. C BISWAS: The House has
decided on what should be the age
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limit for marriage. I suggest that all
these consequential amendments may
be left to the draftsman. He will eli-
minate words where necessary when
the Bill is finalised. Or, as we go on,
we can formally do it also.

Mgr. DEPUTY CHAIRMAN: You
accept No. 5 then by Mr. Mahanty and
others?

Sur1 C. C. BISWAS: That is conse-
quential. We will accept that.

The next amendment is that of Mr.
Naidu regarding the customary mar-
riages. This question will be again
raised in connection with clause 50 but
as I have already said, I for one, can-
not accept that amendment and I hope
the House will not accept the amend-
ment. You want to make provision
for cases where certain marriages are
admitted under their personal laws or
customary laws. But this is a law
which is being enacted for the whole
country and therefore we should not
introduce variations which can be
Justified only on the ground of custom.
I am not here going to discuss what
jed to the origin of those customs.
There might not be biological......

SHr1 RAJAGOPAL NAIDU:
may I explain that......

Sir.

Surr GOVINDA REDDY: When 80
per cent. of the......

Sarr C. C. BISWAS: That is my
view. By this general law irrespective
of religion, irrespective of caste, irres-
pective of community, anyone living
in India can marry under the pro-
visions of this law and we are trying
to make such provisions as would be
applicable to all. Therefore, wWe are
trying to frame our list of prohibited
degrees on eugenic basis. We might
have made a mistake and if any of the
relations mentioned in this cannot be
justified on that basis, please do point
it out and we shall strike that out.

[ COUNCIL ]
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SHR: GOVINDA REDDY: What is
the harm if this amendment is ac-
cepted?

Sur; C. C. BISWAS: If you say that
this amendment must be accepted,.
then there might be other customs in
other parts of the country, and do you
say that all those should be accepted?
Then what is the use of having a
general law like this, if it is to be sub-
ject to customary laws? You will not
leave the parties to be governed by
their own customary laws, if they
come under this law. But you will
say that they should still be governed
by their own customary laws.

The next amendment is that of Shri
Kishen Chand, No. 116. I den't think
he will press this seriously. Mr, Dhage
says there should be a medical certifi-
cate of fitness for marriage. Apart
from the general question of medical
certificate, I don’t know and the law
does not show what constitutes fitness
for marriage. Is it a beautiful com-
plexion, or a healthy body or is it
intellect?

Suri V. K. DHAGE: Potency.

SHRI C. C. BISWAS: Then I come:
to the amendment of Shri Vaidya.
He says that if a person is suffering
from any of the diseases or defects, it
will be one of the grounds of disquali-
fication. How is it possible unless yow
say that in the notice of marriage they
must give a declaration as I suggested?
As a matter of fact there are ample
safeguards provided in the provisions
we have made for avoiding marriage,
that is, for declaring a marriage null
and void. That is the only way in
which we can proceed. Otherwise it
will be like saying ‘No boy must be
a bad boy’. It is only when he behaves
like a bad boy that you can call hinr
to account. That is the only way of
ensuring that he will not be a bad boy.
Similarly if you want to ensure that
none of the parties should suffer from:
these diseases, etc., you can say that
if it is found out later, then the mae-
riage will come to an end:
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Dr. SuriMaTt SEETA PARMA-
NAND: If this certificate is not accept-
ed, I may withdraw that but will you
make a suitable amendment that the
boy should certify at the time of mar-
riage that he is not suffering from
V.D,, etc., and the girl should say that
she is not pregnant by any other man—
either of the two?

Suri C. C. BISWAS: On the last
point ladies are more competent to
speak., In what month are they pre-
pared to declare that they are with
child?

Dr. SHRiMAT] SEETA PARMA-
NAND: Let him be more serious.

SHR1 C. C. BISWAS: If you require
the girl to give a declaration that she
was not with child at the time she
was going to marry, that would have
been different. How could the hus-
band say whether the girl who was
being married to......

Dr. SurmMaTt SEETA PARMA-
NAND: The Law Minister is misinter-
preting me.

Mgr. DEPUTY CHAIRMAN: You are
disturbing too much.

Dr. SuHrRiMAT; SEETA PARMA-
NAND: It is a very important point.

Sur1 C. C. BISWAS: I suggest that
my hon. friend and those who are
thinking like her should wait and see
how this operates. If, as a matter of
fact, we find numerous cases coming to
light where the girls were found preg-
nant by some other men before mar-
riage,—they are bound to be made
known—then, if necessary, we shall
think of suitable amendments but let
us not now proceed except on the basis
that if such a thing does come to light,
there is some remedy given to the
husband by seeking for avoiding the
marriage. That ought to be sufficient
for the present.

Mwr. DEPUTY CHAIRMAN: I am
putting the amendments to vote, First
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I will take up the consequential amend-
ment. No. 5.

The question is:

“That at page 3, lines 19 to 21 be
deleted.”

The motion was adopted.

Mgr. DEPUTY CHAIRMAN: Next is
No. 72 by Shri Govinda Reddy.

SHRI GOVINDA REDDY: I would
suggest that the other amendments be
put first because this relates to the
whole clause,

Mr. DEPUTY CHAIRMAN : They
are all opposed by the hon. Minister.

SHRrR1 GOVINDA REDDY: I will ac-
cept Mr. Naidu’'s amendment.

Mgr. DEPUTY CHAIRMAN: Do you
withdraw your amendment?

SuR1 GOVINDA REDDY: I press it.

Mr. DEPUTY CHAIRMAN: The
question is:

72, “That at page 3, for the exist-
\ ing clause 4, the following be sub-
stituted, namely:—

‘4. Conditions relating to solem-
nization of special marriages.—Not-
withstanding anything contained in
any other law for the time being in
force relating to the solemnization
of marriages, a marriage between
any two persons may be solemnized
under this Act,—

(a) if, during a period of ninety
days immediately preceding the
date of notice under section 5—

(i) neither party has a spouse

living;

(ii) neither party is an idiot
or a lunatic;

(b) if the parties have com-

pleted the age of *twenty-one on
the date of solemnization of the

marriage;
1-‘ *® * .# *
*Consequential on acceptance of

amendment No. 4.

1(c) Deleted in consequence of accen-
tance of amendment No. 4.
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(d) if the parties are not withi.
the degrees of prohibited relation-
ship; and

(e) where the marriage is solem-
nized outside the territories to
which this Ac¢t extends, both
parties are citizens of India domi-
ciled in the said territories.’”

The motion was negatived.

PanpiT S. S. N. TANKHA : Sir, I beg
leave of the House to withdraw my
amendment.

*Amendment No 112 was, by leave,
withdrawn.

SHRt KANHAIYALAL D. VAIDYA:
I beg leave of the House to withdraw
my amendment.

*Amendment No. 113 was, by leave,
withdrawn,

Mr. DEPUTY CHAIRMAN: The
question is:

2. “That at page 3, after line 17,
the following be inserted namely:—

‘(bb) both the parties have
obtained a medical certificate from
a registered medical pract.tioner
as required in Schedule VI;.”

The motion was negatived.

Dr. SHrimaTi SEETA PARMA-
NAND: We will have a division on
this.

AN Hon. MEMBER: We will stand
up.

MRr. DEPUTY CHAIRMAN: (After
a count) This is the result. There are
forty-nine votes against fhe motion
and eleven for the motion, and so the
amendment is lost.

The motion was negatived,

*For text of amendments, vide
col. 5201 of debate dated 5th May 1954.
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MR. DEPUTY CHAIRMAN: The
next amendment is that standing in
the name of Shri Rajagopal Naidu—
No. 8.

PanpiT S. S. N. TANKHA : But what
about the other amendment, the one
standing in the name of Dr. Seeta
Parmanand?

Mg DEPUTY CHAIRMAN: That is
No. 7 and it is consequential and
therefore barred. We shall now take
up amendment No. 8.

SHRI RAJAGOPAL NAIDU: May
I request that my amendment be taken
up after clause 15?

Mg. DEPUTY CHAIRMAN: That
cannot be done.
The question is:
8. “That at page 3, lines 22-23,
after the word ‘relationship’ the

words ‘unless the law or any custom
or usage having the force of law,
governing each of them, permits of
a marriage between the two' be
inserted”.

SHrr RAJAGOPAIL NAIDU: Sir, I
am withdrawng my amendment.

The amendment was, by leave, with-
drawn,

Mg. DEPUTY CHAIRMAN: Then
Mr. Kishen Chand, do you want to
press your amendment?

Sugr1t KISHEN CHAND: Sir, 1 press
it.

Mgp. DEPUTY CHAIRMAN:
well,

Very

The question is:

116. “That at page 3, in lines 22-
23, after the word ‘relationship’ the
words ‘and satisfy the restriction on
age disparity governed by clause (h)
of sub-section (1) of section 2' be
inserted.”

The motion was negatived.
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Mgr. DEPUTY CHAIRMAN: And
then Mr, Vaidya, do you press your
amendment?

Surt KANHAIYALAL D. VAIDYA:
Yes, Sir.

SHrr V. K. DHAGE: But there is an-
other amendment (No. 9) in my name,
Sir.

Mr. DEPUTY CHAIRMAN: No, that
is barred because a similar amend-
ment was lost.

The question is:

117, “That at page 3, after line 26,
the following be added, namely:—

‘(2) No man or woman shall be
allowed to marry where one party,
because of certain physical defects,
is sexually impotent or where one
party is suffering from venereal
disease, mental disorder, leprosy
or any other loathsome disease
which is regarded by medical
science as rendering a person un-
fit for marriage’.”

The motion was negatived.

MR. DEPUTY CHAIRMAN: The
question is:

“That clause 4, as amended, stand
part of the Bill.”

The motion was adopted.

Clause 4, as amended, was added to
the Bill.

MRr. DEPUTY CHAIRMAN: Now we
come to clause 5.

Panpir S. S. N. TANKHA: Sir, I
move:

10 and 118. “That at page 3, lines
32-33, for the words ‘fourteen days’
the words ‘thirty days’ be substi-
tuted”.

MR, DEPUTY CHAIRMAN: The
amendment and the clause are open for
discussion.

[ 6 MAY 1954 |
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Panpir S. S. N. TANKHA: Sir, in
this amendment it has been suggested
that instead of 14 days, the period
should be 30 days. Clause 5 says that
either of the persons who gives notice
of the intended marriage should be
resident within that area for a period
of at least 14 days.

Mgr. DEPUTY CHAIRMAN: You
have already dealt with this in your
earlier general remarks.

PanpiT S. S. N. TANKHA: No, Sir,
not on this point. The clause says
that either of them should be resident
for a period of 14 days at least in that
place. I have suggested that instead
of this period being 14 days, it should
be fixed at 30 days. I am aware of
the fact that under the 1872 Act, the
period was only 14 days, but I ask
for this change because, where the
notice of the marriage is being given
to a Marriage Officer outside the area
of permanent residence of either of
the parties to the marriage and where
the marriage is to be held within that
jurisdiction, namely within the juris-
diction of the Marriage Officer outside
the area of permanent residence of
either of the parties, then, if you will
kindly see clause 6(3), it mentions:
“Where either of the parties to an in-
tended marriage is not permanently
residing within the local limits of the
district of the Marriage Officer to whom
the notice has been given under sec-
tion 5”—what does he do? The Mar-
riage Officer shall also cause a copy of
such notice to be transmitted to the
Marriage Officer of the district within
whose limits such party is permanently
residing, and that Marriage Officer
shall thereupon cause a copy thereof
to be affixed to some conspicuous place
in his office.

Now, Sir, this provision has been
added by the Select Committee in this
Bill. No such provision existed in the
1872 Act. Therefore a period of four-
teen days was considered necessary
for this notice. Now, in a case where
sub-clause (3) of clause 6 will apply,
the notice will have to be given to the
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other Marriage Officer who will also
display it in his office and so fourteeu
days’ time is too short for the trans-
mission of this notice from one officer
to the other and for displaying it on
the notice board ang for being treafed
as sufficient notice. Therefore, 1 sug-
gest that when the transmission is
made to the other Marriage Officer and
he has also to give due publicity to
the notice, at least a period of four-
teen days should elapse after the
publication of notice there before the
marriage is allowed to take place.
Therelore 1 have suggested Ihat a
period of thirty days should be fixed
instead of fourteen days. I think, Sir,
it is a very reasonable amendment and
the hon. Law Minister will be pleased
to accept it.

Special Marriage

Mir, DEPUTY CHAIRMAN; Mr.
Mahanty, have you anything to say?

SHRI S. MAHANTY : I have nothing
more to add, Sir.

SHR1 C. C. BISWAS: My hon. friends
are under a misapprehension. All that
is proposed to be done under clause 5
is the fixation of the period necessary
for residence before a party can give
notice of marriage. If is not a pro-
vision relating to the period for objec-
tions. All that is required is that one
of the parties to the marriage should
have resided in the district where the
Marriage Officer’s office is situated at
least for fourteen days to give juris-
diction to that officer to solemnize
that marriage. The period under the
original Act of 1872 was thirty days
but the Select Commiffee considered
that that period should be reduced to
fourteen days. The question of the
Marriage Officer before whom the first
notice goes having to transmit it to
the other Marriage Officer in the other
district is not involved in this clause.

‘

PaxpiT S. S. N. TANKHA: I have
not yet been able to understang the
point made out by the hon. Law
Minister.

{ COUNCIL }
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Mr. DEPUTY CHAIRMAN: To give
jurisdiction to the Marriage Officer, a
residence of fourteen days is neces-
sary and that is what is provided for
in this clause. Nothing more.

Panpir S. S. N. TANKHA: What
will happen where the notice is trans-
mitted to another officer and he has to
display it?

SHR1 C. C. BISWAS: That question
doeg not arise here.

MRg. DEPUTY CHAIEMAN: I do not
think that arises 'here,

PanpiT S. S. N. TANKHA: Then 1
do not press my amendment.

The *amendment was, by leave of
the House, withdrawn.

Mgr. DEPUTY CHAIRMAN:
question is. )

The

“That clause 5 stand part of the
Bill”

The motion was adopted.

Clause 5 was added to the Bill.

Mgz, DEPUTY CHAIRMAN:
motion is:

The

“That clause 6 stand part of the
Bil.”

SHR1 RAJAGOPAL NAIDU: Sir, I
move:

11, “That at page 3, at the end of
line 43, the following be added,
namely:

‘and he shall send a copy of
such notice to the parents of the
parties to the marriage, and in
the absence of parents, to the next
of kin’”

11 aMm.

Suryp KANHAIYALAL D. VAIDYA:
Sir, T move:

*For text 5} amendment, vide col.
5333 supra.
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73. “That at page 3, at the end of
line 43, the following be added,
namely:—

‘and also by inserting it in any
one of the important daily news-
papers widely circulated in the
district’.”

PanpiT S. S, N. TANKHA: Sir, I
do not think it is necessary for me to
move the amendment No. 119 standing
in my name now as the age of mar-
riage under the Act has been fixed at
21 Therefore I am not moving the
amendment.

Suar1 KANHAIYALAL D. VAIDYA:
Sir, I move:

74. “That at page 4, at the end of
line 5, the following be added,
namely:—

‘and published in any one of the
important daily newspapers wide-
ly circulated in the distriet’.”

Surr J. S. BISHT: Now, that the
age has been raised to twenty-one, I
do not want to move my amendment
No. 12, Sir.

Mr. DEPUTY CHAIRMAN: The
clause and the amendments are open
for discussion.

Suri RAJAGOPAL NAIDU: Sir, the
intention in my tabling this amend-
ment is that even if the husband and
the wife had attained the age of
twenty-one it is necessary that the
parents be informed of the wedding.
It is only with that intention that I
had sent in this amendment, not that
the consent of the parents is required
in this particular matter, but it may
be that a boy and a girl over twenty-
one years of age may just think of
marrying under the Special Marriage
Act. They may go to some place, stay
in a hotel for fourteen days and give
notice to the Marriage Officer of their
intended marriage. The Marriage
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Officer will have recourse to only
clauses 5 and 6. Now, clause 5 says,
“when a marriage is intended to be
solemnized under this Act, the parties
to the marriage shall give notice there-
of in writing in the form specified in
the Second Schedule to the Marriage
Officer of the district in which at least
one of the parties to the marriage has
resided for a period of not less than
fourteen days immediately preceding
the date on which such notice is
given”.

Clause 6 says, “The Marriage Officer
shal) Xeep 21} notices given urder
section 5 with the records of his office
and shall also forthwith enter a true
copy of every such notice in a book
prescribed for {hat purpose., *to Dbe
called the Marriage Notice Book, and
such book shall be open for inspection
at all reasonable times, without fee,
by any person desirous of inspecting
the same”.

Sub-clause (2) says, “The Marriage
Officer shall cause every such notice
to be published by affixing a copy
thereof to some conspicuous place in
his office”. It is here, Sir, that I want
to add that while the Marriage Officer
may affix the notice on the notice
board of his office, he may also send
a copy to the parents, and in the ab-
sence of the parents, to the next of
kin.

SHRI P. T. LEUVA (Bombay): What
is the purpose?

Surr RAJAGOPAL NAIDU: So that
the parents can be informed of the
marriage.

Surt KANHATYALAL D. VAIDYA:

gﬁ-wgmmg?o&a:m
e, A7 IR € A AD 4
gam #1 g fr ww wEdr @ feu
FFAT I T MY F: P FAAA qEL
waeT AT £ A IRGT § gEAr #7
¢ o g afed  Pre e
# IR & sm wF few @
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(notice board) a7 3 =& W |

oAy &3 FT A9 gAAU R IF (T
T AET I GFAT E ) KA TRV
go T & w9 # W few sr
@ g U¥ ANfE aT 3g FW O8N
IEr fr AT 39 sFX F THA
g9 3@ fe A @d grag T
F T &1 ew ar  q@AEd Il
T o g2 1 gma Tamr
9T F & FIATIT A T7 ALY H140
ST AT & )

qEf g #7{T % St A I
FTHT ® T@q gw °g g a1
so¥ afwr awow (black muailing
purpose) & fou a1 sy ufefady
(publicity) & fou gwsy afsew
(publish) 7 fear s« at &
o § 727 st fo o gy
B #7 ¥ T@q § ) gfg AT qRy
B: F) W@AT GG § Y ST W@ET
g @ gl fomw waw
Irary &, 39 foe@ &, 99 &7 H,
AT fae @ 1 ST HITFT RS
qeqg A gFar 3 w1 @ 9w
gx & frg s@ar & s fagq
gegerm (circulation) ST g1\
faog a8 §§77T w97 9feF
gfew adrm  (Public  Service
Commission) & #fed) @7 gadr
qYg F1 gIAE BT SIA@ §, I
8 & Tg AT BT A7 H0fgw

aw @ fod fydy wea w9
F w75 et o7 7 s Fe
¥ ogF fwow fll s o8 @
723 & fou s@ £ 1 19 fedf @9
ag SXT A qEL G AT § WK
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FTER A FIFW F O, SOw@
Ay FEAT AR & A AT Arfwax
(Marriage Officer) # am¥
AT I & | faee T Al anfwwT
T AT FT AT TAE AR FIFR b
afg aifear & g d M AT AN
I & AT ATFEET 319 agf qHA &
difew @13 # 97 gaar &1 fawar
& dg9 grom § w9 F§  qafea
g 9fd & 7 9w wed X
wgF % wwn faw M omg I
fas qmr fr 9aF a9 @t faow
g¢3 g7 fre sm § w4 gg 4,
AME A R FLIF E N T IR
Y 3§ &7 F R, weIR § ag
AT SFIRS A FAE T qE
I BT T T AR AT AW AL
g Twar 2

[For Enghish translation, see Ap~
pend x VII, Annexure No. 278.]

Mr. DEPUTY CHAIRMAN: Your
amendment is self-apparent. The hon.
Law Minister.

SHR1 C. C BISWAS: Sir, now that
the age of marriage has been raised to
twenty-one, opportumty ought to be
given to the parties to marry, if they
so desire, and we do not wish any
number of busybodies to come and
interfere The less of such busybodies,.
the better, Sir.

The question was discussed at great
length  Although tihe Select Com-~
mittee had fixed the age-limit at
eighteen, still they thought that the
utmost that could be done—and that
would be sufficient—was that a copy
of the notice may alsv be sent to the
Marriage Officer of the district im
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which the parties ordinarily reside.
It may be that two parties want t3
contract a clandestine marriage. They
leave their homes, go elsewhere, stay
there for 15.days and give notice of
rnarriage w.thout the knowledge of
the parents. Well, if the parents keep
any information about their children,
they ought to know why they have
left the place and in that case they
would make it their business to find
out what they are after, whether they
are giving notice of marriage in any
likely place nearabout and so on. They
would find that out. Do you improve
matters by publishing these notices in
newspapers? You will certainly be on
the lookout when your suspicion is
roused that your children are going to
contract some marriage to which you
are likely to object and if you are in-
terested in your children you will cer-
tanly find out what the position is
then and there if necessary by a
reference to the Marriage Officer of
the district. Even if it is published in
the newspapers nobody, who has no
suspicion about! his ch’ldren. would
find the time to go through the
columns of the Statesman, the Hindus-
tan Times, this paper and that paper.
There are so many things appearing in
the newspapers. Do they attract your
notice? Big estates are being sold for
non-payment of revenue and you
would find notice of this in the Col-
lector’s office or in the Gazette, and
that is about all. They are not pub-
lished in the daily newspapers. Those
who have got certain interests they
always keep themselves informed and
they know where the notice will
appear. This point was considered by
the Select Committee and they came
to the conclusion that if either of the
parties to an intended marriage is not
permanently residing within the limits
of the Marriage Officer to_whom the
notice of marriage has been given, the
latter shall cause a copy of such notice
to be transmitted to the Marriage
Officer of the district in whose limits
such party is permanently residing and

that Marriage Officer shall affix it to
some conspicuous place in his office.
That should be sufficient, Sir, and ad-
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vertisement in the daily newspapers
is unnecessary.

ot Yo qi¥ : sfprr # 77 qagAr
qEATE fF ouw sy awwa &y
@A qT g W1 OF weAT e AT
@ F1oT § 1 QAT faedt 7 933 §
f& At 7 faag w< fogr are wi-
IIT FT @7 T 99 THF A A a1 98
T TTUT F 1T & 1 Aiar fuqr w1
A I AT TFH &I T @ S
SHH T TGS §, 59 & aq1 Aiferd |
t[Surr T. PANDE: Sir, I want to-
say that if a girl belonging to Cal~
cutta and a boy belonging to Bombay,
who are reading in Delhi, get married
without the knowledge of their parents,
it is highly objectionable. What

objection do you have if the parents
are informed? Let us know it.]

MRg. DEPUTY CHAIRMAN: The age
has been raised to twenty-one years.

Pror. A. R. WADIA: What happens
if either party has a spouse living?

Mg. DEPUTY CHAIRMAN: Every-
thing will have to be mentioned in-
the declaration, ’

Are you pressing your amendment
No. 11, Mr. Rajagopal Naidu?

Suar; RAJAGOPAL NAIDU: I
not pressing it.

am

The *amandment was, by
withdrawn.

leave,
Suri KANHAIYALAIL D. VAIDYA:
I want to press my amendments.

Mr. DEPUTY CHAIRMAN:
question is:

The

73. “That at page 3, at the end of
line 43, the following be added,
namely:

‘and also by inserting it in any
one of the important daily news-

*For text of
col. 5336 supra.

amendment, vide

tEnglish translation.
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[Mr. Deputy Chairman.]
papers widely circulated
district’.”

in the

The motion was negatived.

Mgr. DEPUTY CHAIRMAN:
«Question is:

The

74. “That at page 4, at the end
of line 5, the following be added,
namely :—

‘and published in any one of the
important daily newspapers widely
circulated in the district’.”

‘The motion was negatived.

Mr. DEPUTY CHAIRMAN:
Luestion is:

. “That clause 6 stand part of the

Bill.”

The

The motion was adopted.

Clause 6 was added to the Bill.

Mgr. DEPUTY CHAIRMAN: Clause
«7. There are two amendments.

SHRI RAJAGOPAL NAIDU: I move:

13. “That at page 4, line 8, after
the words ‘object to the marriage’
the words ‘by making a deposit in
cash of one thousand rupees with
the Marriage Officer’ be inserted.”

Smr1 M. GOVINDA REDDY: I
-move:

75. “That at page 4, line 8, after the
word ‘object’ the words ‘by appear-
ing in person before the Marriage
Officer or by an affidavit’ be insert-
ed.”

MR. DEPUTY CHAIRMAN: The
amendments and the clause are open
for discussion.

Surr RAJAGOPAL NAIDU: Mr.
Deputy Chairman, it is provided in this
clause “Any person may, before the
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expiration of thirty days from the
date on which any such notice has been
published under sub-section (2) of sec-
tion 6, object to the marriage on the
ground that it would contravene one
or more of the conditions specified in
section 4.” That would mean, Sir, that
anybody who is interested in demolish-
ing the proposed alliance or in delay-
ing the affair can come forward, write
a few lines of objection and simply
throw it before the Marriage Officer so
that there can be an elaborate enquiry
and thus they would try to delay the
solemnization. It has been provided,
if I remember aright, Sir, in the Child
Marriage Restraint Act which is
popularly known as the Sharda Act
that if an objector comes forward to
object to the marriage he will do so
after furnishing a deposit......

Surr T. S. PATTABIRAMAN (Mad-
ras): It is Rs. 100 only.

Surr RAJAGOPAL NAIDU: What-
ever it is, some deposit will have to be
made by the objector under the Child
Marriage Restraint Act. We also find,
Sir, such a provision in several other
State Acts. Under the Prevention of
Bigamy Act of Madras any person who
files an objection is to make an initial
deposit of Rs. 250 or Rs., 500. This is
only to see that frivolous objections
are not made by any one and every
one and only persons who are really
interested will come forward, make
the deposit and raise the objection.
Whether it is Rs. 1,000 or Rs. 500 or
Rs. 250 it does not matter. What all
I want is that there should be some
sort of a deposit just to eliminate the
possibility of certain frivolous objec-
tions being made before the Marriage
Officer. That is my only intention in
moving my amendment.

Surr GOVINDA REDDY: In this
clause the manner of objection is not
made clear, As has been pointed out,
an objection will be very important;
it may mar the union. Therefore it is
necessary that some tight provision is
made qualifying the objection. I want
it in sub-clause (1) that an objector
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must appear in person before the Mat-
riage Officer although sub-clause (3)
means to include that the objector
should be present in person as sub-
clause (3) reads: “The nature of the
objection shall be read over to the
person making the objection.” Still it
is not clear. It must be clear in sub-
clause (i) that the objector must come
in person and make the objection in
person

Special Marriage

Mr. DEPUTY CHAIRMAN: Sub-
~clause (3) reads: “The nature of the
objection shall be recorded in writing
by the Marriage Officer in the Mar-
riage Notice Book, be read over and
.explained, if necessary, to the person
making the objection and shall be
signed by him or on his behalf.” Wiil
this not do?

Sur1 GOVINDA REDDY: Sub-
~clause (3) implies that he must be in
.Jperson but it does not make it abso-
lutely clear. It says “if necessary” it
may be read over and explained to the
-person making it. Although it implies
what I want here, my point is that it
-should be made clear in sub-clause (1)
jtself so that there could be no room
for any doubt. Then 1 have also added
that the objection, when the objector
does not appear in person, must be
by affidavit. The reason is this. When
an objection is made by an affidavit
the injured parties will get a remedy
against the objector if the objection is
malicious. If there be no affidavit
any member will prefer an objection
and record it before the Marriage Offi-
.cer. This way the parties affected
will not get a legal remedy. There-
fore, I say that this amendment is very
necessary.

Sarr P. SUNDARAYYA: I support
‘Mr, Govinda Reddy.

Surr MAHESH SARAN (Bihar):
Mr. Deputy Chairman, this measure
is a measure which is rather modern
and people belonging to the old ideas
do not like it. Now coming to the point
at issue, if anybody wishes to object
he can come in and file a petition of
objection and the marriage would, for

[ 6§ MAY 1954 ]

Bill, 1952 5346

the time being, be postponed. When
such is the effect of an objection, I
think it is necessary that we should
put in a provision that some deposit
should be necessary before an objec-
tion can be entertained.

SHR1 RAJAGOPAL NAIDU: Or at
least some security.

SHR; C. C. BISWAS: First of all
regarding Mr. Naidu’s amendment
No. 13 asking for deposit, I should say
that it is not necessary. You say that
there must be a security deposit as a
safeguard against frivolaus applica-
tions being put in, and he cited the
Child Marriage Restraint Act in sup-
port. Sir, my hon. friend forgets that,
although there was that clause in the
original Act, that was repealed in
1949 because it was not considered
necessary. Where the objection is
found frivolous there is the penalty
attaching to it. That itself ought to
be enough to stop frivolous objections.
At the same time it is only fair that
there must be a finding by the en-
quiring authority whether it is frivo-
lous or not.

SHR; RAJAGOPAL NAIDU: Preven-
tion is better than cure.

Sur:1 C. C. BISWAS: What is the use
of imposing a security deposit in ad-
vance? I do not know. Either you in-
vite these objections or you do not 1n-
vite these objections. Our aim is to give
facilities to everyone who has any
reasonable objection to put forward
and we should not make it difficult
for him to do so. But in case there
is any black-mailer or somebody else
and if he puts in an objection, merely
because he puts in an objection the
marriage is not stopped. Originally
the provision was that as soon as an
objection was filed, the Marriage Offi-
cer would not hold any enquiry, but
he would simply say, “well, go to the
civil court and have it out there. If
the civil court says that the marriage
cannot be solemnized, then I shall not
solemnize it, otherwise I shall solem-
nize the marriage.” But now by the
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[Shri C. C. Biswas.}

amendments made by the Joint Select
" Committee the Marriage Officer has
been vested with the pcwer to enquire
into this matter and unless there is an
appeal his judgment is final., Only
when the Officer refuses permission
there may be an appeal; not other-
wise. I think, Sir, if, either as a
result of the finding of the Marriage
Officer or as a result of the decision
given in an appeal, it is found that the
objection was frivolous, we have made
a provision for it in sub-clause (2) of
clause 9. Clause 9(2) says: “If it
appears to the Marriage Officer tnat
the objection made to an intensied
marriage is not reasonable and has 1ot
heen made in good faith he may im-
pose on the person objecting costs by
way of compensation not exceeding one
thousand rupees and award the whole
or any part thereof to the parties to
the intended marriage.”

Sur1 RAJAGOPAL NAIDU: Suppose
the objector has no property and he is
worth nothing?

‘Surr C. C. BISWAS: Suppose he
borrows money from you. You go to
court, file a suit and obtain a decree
against him and if you find that he
has no property, well, you thank your
stars. What is the use of putting these
hypothetical difficulties? We have now
made a provision making it easy for
the costs to be recovered. This pro-
vision was not there in the Bill as it
was introduced. 1 therefore claim
that we have made all the provisions
that are necessary.

As regards Mr. Reddy’s amendment
(No. 75), Sir, it is not necessary at all.
A person is going to file an objection.
In most cases he will go and present
it himself and if he does not, he sends
it through his agent.

Sur1 GOVINDA REDDY: Why not
make it clear?
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' It says that the objection shall be read
I over and explained if necessary to the
Person making the objection and shall
be signed by him or on his behalf.
There must be some responsible per-
Son, either the objector himself or
s0omebody representing him who must
80 to the Marriage Officer, and hand
over the objection, That ought to be
enough., It is not coming by post;
either the objector himself or some-
One on his behalf must appear in per-
501 auu the objection should be ex-
i Plained to him. It may be that some-
’ body may send in a signed petition,
i but it is wholly fictitious, but that is

guarded against by requiring the peti-
tion to be filed either by himself or by
his agent who will have to put down
his signature in the Marriage Notice

I do not think that we shall require
anything more. It is already implied
that either the objector himself or
somebody representing him will go in
Person.

Mr. DEPUTY CHAIRMAN: You
want me to put it to vote?
Surr GOVINV\DA REDDY: I beg

amendment (No. 75).

The *amendment was, by leave, with—
drawn.

Mr. DEPUTY CHAIRMAN: The

Question is:

\ 13. “That at page 4, line 8, after
the words ‘object to the marriage”
the words ‘by making a deposit in
cash of one thousand rupees with
the Marriage Officer’ be inserted.”

The motion was regatived.

Mgr. DEPUTY CHAIRMAN: The

(uestion is:

“That clause 7 stand part of the
Bil.»

The motion was adopted.

Clause 7 was added to the Bill

Surr C. €. BISWAS: We have made |  *For text of amendment, vide col.

it sufficiently clear in sub-clause (3).

5343 supra.
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Mr. DEPUTY CHAIRMAN: Clause
8. There are five amendments.

Panxpir S. S. N. TANKHA: Sir, [
Jnove:

*120. “That at page 4, lines 27-28
for the words ‘If the Marriage Offi-
cer upholds the objection and refuses
" to solemn.ze the marriage, either
party to the intended marriage,’ the
words ‘Any party aggrieved by the

L

© order of the Marriage Officer’ be
© substituted.”
Sury GOVINDA REDDY: Sir, I

amove:

76. “That at page 4, line 29, for
the words ‘fifteen days’ the words
‘thirty days’ be substituted.”

SHr1 GOVINDA REDDY:
move:

Sir, I

121. “That at page 4, line 29, for
the word ‘refusal’ the word ‘order’ be
substituted.”

Surr J. S. BISHT (Uttar Pradesh):
.Sir, I move:

14, “That at page 4. line 31, after
the word ‘office’ the words ‘and the
decision of the district court on such
appeal shall be final’ be inserted.”

Panpitr S. S. N. TANKHA: Sir, I
Imove:

122. “That at page 4, line 31, for
the comma after the word ‘office’ a
full-stop be substituted, and after
the said full-stop the following be
inserted, namely:—

‘The order of the district court
on appeal shall be final’.”

Mr., DEPUTY CHAIRMAN: The
wlause and the amendments are open
for discussion.

Panpir S. S. N. TANKHA: Sir, this
s a non-controversial amendment
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(No. 122). I have proposed the addition
of the words “The order of the district
court on appeal shall be final.”

Surr C. C. BISWAS: I accept amend-
ment No. 14,

Sur1 GOVINDA REDDY: Sir, if any
party who has got some grievance
against the order, wants to appeal, the
period provided is 15 days. I feel this
is too shor: a period. This is a right
which the parties will lose. If one or
other of the parties is ill, they will lose
this valuable right and I think that it
should be enhanced to 30 days.

Then for the word ‘refusal’ the word
‘order’ may be substituted because it
is a better word and a legal word. I
hope the hon, the Law Minister will
see his way to accept these amend-
ments of mine.

Panpir S. S. N. TANKHA: In mov-
ing my amendment I wish to say......

MRr. DEPUTY CHAIRMAN: So far
as No. 122 is concerned, it is accepted.

PanpiT S. S. N. TANKHA: I
speaking about amendment No. 120,
Sir. There is just one little error in
its wording. It has been put down
that I want to  substitute the
words ‘“Any party aggrieved by the
order of the Marriage Officer”, The
words I want to put are “Any person
aggrieved by the order of the Marriage
Officer”.

am

Mr. DEPUTY CHAIRMAN: You
want the objector also to get the right
of appeal?

Panpit S. S. N. TANKHA : My object
in moving this amendment is that
since clause 8(2) as it stands bars an
appeal against the order of the Mar-
riage Officer refusing the objection, it
is nossible, Sir....

Mr, DEPUTY CHAIRMAN: Is it
refusal of objection or refusal of per-
mission to marry?
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SHRI GOVINDA REDDY: It is only
refusal of permission to marry that is
made appealable.

Panpir S. S. N. TANKHA: As it
stands, it appears that it is only where
the Marriage Officer refuses {o solem-
nize the marriage that the parties can
file an appeal against the order, but
what I want is that supposing the
Marriage Officer says, “No, the objec-
tion is frivolous”, it should be open to
the person objecting to file an appeal
against that order of the Marriage
Officer.

Mgr. DEPUTY CHAIRMAN: You
want the objector to have the right of

appeal?

PanpiT S. S. N. TANKHA: Yes, Sir.
My reason is this. Supposing the
father of the girl comes and says that
the age of the girl is only 18 or 19
years whereas in the notice she has
given her age as 21. Now the proceed-
ings which the Marriage Officer will
hold wiil be summary. There will not
be any regular proceedings, and no
complete record of the witnesses’ de-
positions may be maintained. There-
fore, Sir, the.father of the girl is ag-
grieved against such an order of the
Marriage Officer and why should not
he, the parent, or any other person
interested in that marriage be given
the right of appeal? I have made it
clear by the second amendment which
I have proposed under this clause that
wherever such appeal has been prefer-
red the decision of the district court
will be final.

SHR; P. SUNDARAYYA: 1 support
Shri Govinda Reddy’s amendment be-
cause it appears reasonable that a
little more time should be given for
the appeal to be preferred against the
order of the Marriage Officer refusing
to solemnize the marriage and I hope
the Law Minister will not find it diffi-
cult to accept that.

But, as far as Shri Tankha’s amend-
ment is concerned, I oppose it very
strongly. This will only make things
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 very very difficult for people to get
married under the Special Marriage
Act. We have just now decided that
if anybody wants to object he need not
pay any deposit. But you now want.
to make it very free for anybody and
everybody 1o raise an objection
against the solemnization of the
marriage even after the Marriage Offi-
cer had gone into the thing and decid-
eq it. Under this amendment, you are-
allowing some person who 1is not a
party to the marriage, who is not
Paying any deposit, not only to object

but later on take it to appeal court.
In these ways, you are making it more
and more difficult for people to take:
advantage of this measure.

Panprr S. S. N. TANKHA: Sir, it
is nothing new, it is already there.

Surr P. SUNDARAYYA: Sir, this.
ohjection is frivolous. Why should any
person be given this privilege of put-
ting in an objection even after the-
Marriage Officer has gone into it and
said that the objection is not wvalid?
Why should persons be given the right
to go on appealing and appealing
against the marriage, This is only
creating greater and greater difficulty.

It is a totally bad amendment; it.
should, in fact, be totally opposed.
Mgr. DEPUTY CHAIRMAN: What

has the Law Minister got to say?

Surr C. C. BISWAS: Before I deal
with this, I shall refer to amendment.
No. 14 of Shri Bisht and Shri Raja-
gopal Naidu:

“That at page 4, line 31, after
the word ‘office’ the words ‘and
the decision of the district court
on such appeal shall be final’ be
inserted.”

Sir, I accept the amendment
to a verbal modification.
(2) it is said:

subject
In clause 8

“If the Marriage Officer upholds
the objection and refuses to solem-

nize the marriage, either party to
the intended marriage may, with-
in a period of fifteen days fromm
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‘he date of such refusal, prefer an
appeal to the district court within
the local limits of whose jurisdic-
tion the Marriage Officer has his
office, and the Marriage Officer
shall act in conformity with the
decision of the court.”

Now, I will only put at the end of :

this clause, after the words:

“and the Marriage Officer shail
act in conformity with the deci-
sion of the conrt” the words “which
shall be final.”

Mr. DEPUTY CHAIRMAN: Mr.
Govinda Reddy, you have no objection
to it?

SHR1 GOVINDA REDDY: 1 shall
accept it.

Surr C. C. BISWAS: Then, coming
to clause 14......

SHRI RAJAGOPAL NAIDU: In that
case, Sir, clause 17 also has to be
amended at the end “shall act in con-
formity with such decision which
shall be final”.

Surr J. S. BISHT: I agree with my

hon. friend Mr. Naidu; in clause 17,
the decision of the district court should
be made final. The actual wording
which Mr. Reddy ha3s proposed is there.

Mg. DEPUTY CHAIRMAN: What Mr.
Bisht says is that the actual wording
proposed by Mr. Reddy is already there
in clause 17:

“and the decision of the district
court on such appeal shall be final”.

I do not think it makes any mat-
erial difference.

SHrr C. C. BISWAS: The words
“the decision of the court” occurring
in clause 8(2) are there already, and
if T add the words “which shall be
final”, what difference does it make?
I suggest it here only because in the
context of clause 17, we have to
repeat those words.
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Then, I come to amendment No. 120

by Shri Tankha. It reads:
“In clause 8(2), for the words
if the Marriage Officer upholds

the objection and refuses to sol-
emnize the marriage, either party
to the intended marriage’ the"
words ‘any party aggrieved by the
order of the Marriage Officer’ be"
substituted.”

You will find that the scheme of the-
Bill is this. As I said—and somebody
also ridiculed me for it—the parties
to the marriage are the parties really
concerned. They are now 21; very
well; and they desire to marry and
they may marry. The marriage is
solemnized. If however the Marriage
Officer refuses to solemnize it, then
there will be a right of appeal by
either party to the marriage. But why
should it be open to any other person
who feels aggrieved by any order of
the Marriage Officer even when he
refuses to solemnize the marriage, to
appeal? .

PanpiT S. S. N. TANKHA: 1 want
the word ‘person’ substituted instead
of the word ‘par*y’.

MRr. DEPUTY CHAIRMAN : He
wants the right of appeal also f{o be
given to any person.

SHRI C. C. BISWAS: If I under-
stand my hon. friend aright, it is this.
The right of appeal should be open to
anybody and in every case. The ques-
tion is: why should it be so? The
marriage has been solemnized......

PanpiT S. S. N. TANKHA: No, Sir,
it is about to be solemnized, and the
objectors come forward.

SHrr C. C. BISWAS: I am explain~
ing the scheme of the Bill The Mar-
riage Officer receives the objection and
suppose he decides in favour of the
objection; then the parties who are
really affected by the decision have
the right of appeal. What my hon.
friend, Shri Tankha, suggests is that
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[Shri C. C. Biswas.]
the right of appeal should be opel,
not merely where the Marriage Officer
refuses but also where he agrees to
solemnize the marriage, ie. in every
case whether the Marriage Officer up-
holds the objection or rejects {he
-objection. I think that was the point.
“The amendment is: “Any party ag-
grieved by the order of the Marriage
Officer” should be given the right of
-objecting to the order. The order of
the Marriage Officer may be one of
refusal to solemnize the marriage or
.agreeing to solemnize the marriage;
-850, instead of the words “If the Mar-
-riage Officer upholds the objection and
refuses to solemnize the marriage”, it
Is suggested, the words “any party
aggrieved by the order” (of the Mar-
riage Officer) should be substituted.

PanprT 8. S. N. TANKHA: That is
the idea, that is right.

Surr C. C. BISWAS: But the ques-
tion is whether you should have such
a provision. I was pointing out the
parties’ desire to solemnize the mar-
-riage,

Panprr S. S. N. TANKHA: My diffi-
culty is that the very question of age
may be disputed.

-

SHRI C. C. BISWAS: We know that
«even In contested cases, the difficulty
©of proving it is there. Who is to
prove the age of the girl, in the ab-
sence of medical evidence or other
satisfactory evidence? It is rather
+difficult sometimes to say what the age
of a person is. The Marriage Officer
will certainly be acting bona fide and
-do his best to find cut whether the
conditions laid down in clause 4 are
satisfied or not. Having done so, he
comes to the conclusion that there is
no impediment to the marriage being
solemnized, and he solemnizes it. Now
if after that any body wants to object
to the marriage, the court is there. If
he wants to nbject before the marr-
iage is solemnized she has only to ask
for an Injunctlon "that the Marriage
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Officer should be prevented from sol-
emnizing the marriage even where the
Marriage Officer, after an enquiry,
decides there is no impediment.

Panorr 8. S. N, TANKHA : May 1
know if a civil suit will be open once
you say that the order ot the district
court is final. Civil Courts will have no
jurisdiction left in them once the order
of the district court g made final,

SHRI C. C. BISWAS: If the Marr-
iage Officer refuses, then only is there
an appeal to the district court; if it
decides that there is no impediment
then that becomes final. But what 1
say is, that as soon as the Marriage
Officer says, I am going to solemnize
the marriage, there is nothing to pre-
vent anyone from going to the civil
court and ask for an injunction

Paxorr S. S. N. TANKHA : Instead
of taking the matter up with the eivil
court, will it not be better to give the
right of appeal to the aggrieved party
in the clause itself? It will take less
time if the matter goes in appeal
rather than if the matter goes on -the
original side of the civil court.

Suarr C. C. BISWAS: Obviously we
cannot provide in this Bill all the
remedies which are open to a party
in a civil court.

MRr. DEPUTY CHAIRMAN : Mr.

Bisht, what about your amendment
No. 14?

Surr C. C. BISWAS: Sir, about the
amendment “30 days” for “fifteen
days”, I have no objection.

Surt H. C. DASAPPA: Yes, 30 days
will be, I feel, all right

SHRI C. C. BISWAS: For filing an
appeal 15 days’ period ought to be
sufficient. But if the hon. Members
say, “No, it must be 30 days”, T have no
objection. I leave it to the House to
decide.

Mgr. DEPUTY CHAIRMAN: The
parties will be anxicus to marry early
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Surr GOVINDA REDDY: But some

accident may prevent them from com-
ing there

Special Marriage

Mr. DEPUTY CHAIRMAN: Amend-
ment No. 122 is barred.

Now I shall put amendment No. 120
to the House,

The questior is: -

“That at page 4, lines 27-28, for
the words ‘If the Marriage Officer
upholds the objection and refuses
to wnlemnize the marriage, either
party to the intended marriage,
the words ‘any person aggrieved
by the order of the Marriage Offi-
cer’ be substituted.”

The motion was negatived.

Sprr GOVINDA REDDY: Sir, I do
qmot press my amendment No. 121.
Therefore I beg leave to withdraw that
amendment.

The *amendment No. 121 was, by
leave, withdrawn.
MRr. DEPUTY CHAIRMAN: The

guestion is-

76. “That at page 4, line 29, for the

words ‘fifteen days’ the words
‘thirty days’ be substituted.”

The motion was adopted.

Mgr. DEPUTY CHAIRMAN: Now,

1 will put amendment No. 14 to the
House. The draftsman will correct it.
But I will put it as it is. The Law
Minister accepts it.

The question is:

“That at page 4, line 31, after the
word ‘office’ the words ‘and the
decision of the district court on such
appeal shall be final’ be inserted.”

The motion was adopted.

MR. DEPUTY CHAIRMAN: The
question is:
“That clause 8, as amended,

stand part of the Bill.”

*For text of amendment, vide col.
5349 supra.
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Clause 8, as amended, was added
to the Bill . .

Mr. DEPUTY CHAIRMAN:
we come to clause 9.
amendments.

Now,
There are four

Panoir S. S. N. TANKHA: Sir, I
move:

123. “That at page 4, line 36, the

words ‘when trying a suit’ be dele-
ted.” -

124. “That at page 5, line 5, for
the words ‘not reasonable’ the words
‘frivolous or vaxatious’ be substi-
tuted.”

Kazi KARIMUDDIN: Sir, I move:

167. “That at page 5, line 7, for the

words ‘one thousand rupees’ the
words ‘two hundred rupees’ be
substituted.”

Mr. DEPUTY CHAIRMAN: The

amendments and clause 9 are open for
discussion.

Panprr S 8. N. TANKHA: The
first amendment that I have moved is
that the words ‘when trying a suit’ in
the opening paragraph of clause 9 be
deleted. And why I ask for this is,
because I understand that it is the in-~
tention of the hon. Law Minister under
this clause to provide for the applica-
tion of the Civil Procedure Code in
relation to the matters mentioned in
sub-clauses (a) to (e) in the present
proceedings also, I entirely agree with
this suggestion of his. but I think it is
because of bad draftsmanship that
these words have been put in where
they occur at present in the clause.
According to my reading of this clause
it means shat the provisions of the
Civil Procedure Code when trying a
suit, in respect of summoning and en-
forcing the attendance of withesses
and examining them on oath, discovery
and inspection, compelling the produc-
tion of documents, reception of evid-
ence on affidavits, and issuing com~
missions for the examination of wit-
nesses, ete., will apply in the present
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[Pandit S. S. N. Tankha.]
proceedings also. The real intention
is that when a civil court is trying
any suit, the powers which it enjoys
in respect of the matters enumerated
shall also be applicable in the present

case. Therefore, I think that these
words where they occur at present
are redundant and make the reading

of this clause derettive. Therefore, 1
say, S.r, that these words be deleted
and I submit that no harm will be
done thereby. Then it will read as
follows: —

“For the purpose of any in-
quiry under section 8 the Marr-
jage Officer shall have all the
powers vested in a civil court
under the Code of Civil Procedurs,
1908, in respect of the following
matters..... ”

And that is, I presume, what the
Law Minister wants.

Now, Sir, my second amendment
relates to the words ‘not reasonable’
mentioned in sub-cfause (2) of clause
9. The sub-clause reads as follows:—

“If it appears to the Marriage
Officer that the objection made to
an intended marriage is not rea-
sonable and has not been made in
good faith’ he may impose on the
person objecting costs by way of
compensation ....”

Now I have suggested that the Words
“frivolous or vexatious” be used in-
stead of the words ‘not reasonable’.
The words ‘not reasonable’ are very
wide and leave very great scope for
the Marriage Officer to reject the ob-
jections and to award deterrent punish-
ment to the objectors, while the words
‘frivolous or vexatious’ which have been
igsped in the Civil Procedure Code have
a definite meaning under it. The hon.
Minister just now, when he was dis-
cussing the matter and was speaking
on the motion, said that it was only
where the objections were frivolous or
vexatious that the punishment of dam-
ages to the extent of Rs. 1,000 would
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be awarded. Therefore, Sir, I suggest
that the words ‘not reasonable’ be sub-
stituted by the words I have suggested,
and that is what, I understand, is the
real intention of the hon. Law Minister.

MR, DEPUTY CHAIRMAN: Is your
amendment necessary, Mr. Karimud-
din?

Kazi KARIMUDDIN;
says:

Clause 9 (2)

“If it appears to the Marriage Offi-
cer that the objection made to an
intended marriage is not reasonable
and has not been made in good
faith he may impose on the person
objecting costs by way of compen-
sation not exceeding one thousand
rupees and award the whole or any
part thereof to the parties to fhe
intended marriage...... ”

I am quite prepared to accept the
amendment which has been moved by
my hon. friend there that instead of
the words “not reasonable and has not
been made in good faith” the words
“frivolous or vexatious” should be sub-
stituted. But generally the objectors
in our country wil. be poor people, and
it is the common exgerience of law-
yers that for want of money and for
want of proper evidence, several alle-
gations are not substantiated in law
courts, and if the finding is that the
allegation is not reasonable and has
not been made in good faith, the award-
ing of compensation to the extent of
Rs. 1,000 will be prohibitive and ex-
orbitant, and the poor people will have
to go to the insolvency court if they
have no money. My submission is
that the words “two hundred” should
be substituted for ‘one thousand’.

Panpir S. S. N. TANKHA: On a
point of explanation. I have not sug-
gested in my am-=ndment that the
words “and has not been made in good
faith” should be deleted. I want those
words to remain. Only the words
“not reasonable” will be substituted
by the words “frivolous or vexatious”.
That is all. The words “and has not
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been made in good faith” are neces-
sary and must remain.

Dr. SHRmvAaTI SEETA PARMANAND ;
I oppoese the amendment.

SHRr C. C. BISWAS: These amend-
ments are not necessary. First of all
the words “when trying a suit” need
not be deleted. After all these are the
powers which are vested in a court
under the Code of Civil Procedure.
What does a court do except try a suit?
All the acts performed by a court are
acts in connection with the trial of a
suit

Mr. DEPUTY CHAIRMAN: This is
the usual legal language used.
Surr C. C. BISWAS: I was just

trying, for the sake of curiosity, to find
out what is the exact provision in the
Code of Civil Procedure, but unfortue
nately I do not have the time to do
that. Otherwise, I need not have
given any explanation at all.

Mr. DEPUTY CHAIRMAN: In the
Commission of Enquiry Act, 1952
which was passed recently, the same
phraseology has been used.

Surr C. C. BISWAS: The same
wording has been used here. This is a

country of lawyers and if there is any
substance in it, you may take it from
me that it would have been raised.

Mr. DEPUTY CHAIRMAN: It will
not lend itself to such an interpretation
as you gave,

Panpir S. S. N. TANKHA: Sir, I
submit these words may be put in
somewhere else other than where they
occut

Surt C. C. BISWAS: My hon.
friend is reading these words out of
their setting. He is talking as though
these are the powers which are vested
in the Marriage Officer when trying a
suit. That is not so. These are powers
which are vested in a civil court when
trying a suit. The Marriage Officer
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will have these powers only in connec-
tion with the matters mentioned which
will arise in connection with his en-
quiry. The wording here is ‘in  res-
pect of the following matters’.

Then about the substitution of thc
words “frivolous or vexatious” for the

words *not reasonable”, some of my
hon. friends suggested that there
should be a preliminary deposit of

Bs. 1,000 in order to cut out objections.
Now, we have said that if the objec-
tions are less than ‘frivolous’—merely,
“not reasonaple”—then there should
we u penaity, and tne wmount ol Yne
penalty should be left to the discre-
tion of the Marriage Officer, not ex-
ceeding Rs. 1,000. That is all we say.
Why insist on something more strin-
gent than this? If the objection is
not reasonable and has not been made
in good faith, then a penalty should
be levied. The amount is left to the
discretion of the Marriage Officer.
Therefore, we need not substitute
these words.

Mr. DEPUTY CHAIRMAN: The
amendment is that the amount should
pe reduced from Rs 1,000 to Rs. 200

Surt C. C. BISWAS:
mean that penalty of Rs. 1,000 should
be imposed. It is open to the Mar-
riage Officer to find out whether any-
thing has been done to merit a
penalty and then impose it, but it
should not exceed Rs. 1,000.

It does not

PanprT S. S. N. TANKHA: So far
as the first amendment is concerned,
I will leave it to the hon. the Law
Minister. He is a better judge than
I If he thinks that these words must
remain there, I have no objection.

Mgr. DEPUTY CHAIRMAN: I will
read from the Commission of Enquiry
Act. It says:

“The Commission shall have the
powers of a Civil Court, while try-
ing a suit under the Code of Civil
Procedure in respect of the follow-
ing matters:” -
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PanpIt S. S. N. TANKHA: But the .
sequence of the words has been
changed under the present Bill. That
makes all the ditference. But, any-

how, 1 do not press the amendment.

*Amendment No. 123 was, by leave,
withdrawn.
The

Mr. DEPUTY CHAIRMAN:

guestion is:

124. “That at page 5, line 5, for the

words ‘not reasonable’ the words
‘frivolous or vexa‘ious’ be substi-
tuted.

The motion was negatived

MRr. DEPUTY CHAIRMAN: The

question is:

167. “that at page 5. line 7, for the

words one thousand rugces’ the
words ‘two hundred rupees’ be
substituted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The

question is:

“That clause 9 stand part of the
Bill.”

The motion was adopted.
Clause 9 was added to the Bill.

Mr. DEFUTY
motion is:

CHAIRMAN: The

“That clause 10 stand part of the
Bill.”

There are two amendments,

Panprr S. S. N. TANKHA:
move:

Sir, I

125. “That at page 5, line 15, for the
words ‘outside the said territories’
the words ‘within his jurisdiction’
be substituted.”

126. “That at page 5, line 19, after
the words ‘Central Government’

*For text of amendment, vide col.
5358 supra.
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the words ‘of the Union Republic’ be
inserted.”

Mgr. DEPUTY,, CHAIRMAN: The
clause and the amendments are naw
open to discussion.

Panmit S. S. N. TANKHA: In the
first amendment I wan’ that for the
words ‘“outside the said territories”,
the words “within his jurisdiction”
shouid be substituted. Here in  the
clause the words are “Where an

objection is made under section 7 to
a Marriage Officer outside the ferri-
{ories to which this Act extends in

respect of an intended marriage out-
side the said territories”; that is to
say, in respect of an intended mar-
riage outside the territories of India.
The Marriage Officer himself is out-
side the territory of India and the
application for marriage 1is being
made to him and the objection is be-
ing filed before him. Therefore 1
have suggested that the words “with-
in his jurisdiction” will be more suit-
able than the words “outside the said
territories”. ‘“Outside the said terri-
tories” may also mean outside the
territory of the jurisdiction of the
Marriage Officer who is himself out-
side the territories of India. I do not
know if I have made myself clear. An
objection is raised under clause 7 be-
fore a Marriage Officer outside the
territories to which this Act extends
in respect of an intended marriage
outside the said territories, or in
other words that the marriage is in-
tended to be celebrated outside India
and an objection is filed before a
Marriage Officer outside India. In
such a case I submit that instead of
the words “outside the said territories”
if you put in the words “within his
jurisdiction”, they will make the
clause more intelligible.

In the second place I have suggest-
ed that after the words “He shall not
solemnize the marriage but shall
transmit the record with such siate-
ment respecting the matter as he
thinks fit to the Central Government”
the words “of the Indian Republic” be
inserted. The words “Central
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Government” have nowhere heen de-
fined under this Act and as such the
words Central Government may mean
the Cenfral Government of the place
where the Marriage Officer is, that is
outside the territories of India. You
have not defined Central Government
anywhere.

Mr. DEPUTY CHAIRMAN: It is
defined in the General Clauses Act.
There is no other Central Government
in India.

Panprr S. S. N. TANKHA: Suppose
the Marriage Officer is in Great Bri-
tain and the objection is filed before
him; what is he to do? To which
Central Government is he to refer it?
1 know it means the Central Govern-
ment of India but it should have been
defined under the Act.

DEPUTY LCHAIRMAN: We
are dealing with Special Marriage
_Act as passed by the Parliament of
India. .Sp the Central Government
wnder the Parliament of India is the
«Government of India here.

MRg.

Panprir 8. S. N. TANKHA: But Sir,
that Marriage Officer may be under
another Government.

Mgr. DEPUTY CHAIBRMAN: Under
which Act dess he get power?

Panpir S. S. N. TANKHA: He gets
under this Act certainly but you have
not defired Central Government here,

Sarr C. C. BISWAS: There is no
definition of Indian Republic in any
statute but Central Government is
defined in the General Clauses Act.

Panpi1 S. S. N. TANKHA: 1If it is
defined, I don’t press my amendment,

Mr. DEPUTY CHAIRMAN: Have
you anything to say with regard fo
the first amendment?

Sur1 C. C. BISWAS: Sir, I did not
follow him. The language is quite
clear. As a matter of fact the clause
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provides for marriages outside India.
Only instead of saying ‘outside India’
we say ‘outside the territories etc.
which are the words vou find in clause
1(2). That formula has again been
repeated in clause 3. I dont think
we need create any confusion by in-
troducing new words here.

PanpiT S. S. N. TANKHA: Sjr, I
veg leave of the House to withdraw
my amendments

*Amendments Nos. 125 and 126

were, by leave, withdrawn.

Mg, DEPUTY CHAIRMAN: The
question is:

“That clause 10 stand part of the
Bill.”

The motion was adopted.

Mr. DEPUTY CHAIRMAN: Now
we take up clause 11.

Surr GOVINDA REDDY: Sir, 1
move:

77. “That at page5, lines 24-25, for
the words ‘Before the marriage is
solemnized’ the words ‘The mar-
riage shall be deemed to be solem-~
nized when’ be substituted.”

Mr. DEPUTY CHAIRMAN: Amend-

ment No. 16 is barred.
SHRr RAJAGOPAL NAIDU: Sir, I
move:

17. “That at page 5, lines 27-29, the
words ‘if either party has not com-
pleted the age of twenty-one years
the declaration shall also be signed
by his or her guardian, and in every
case’ be deleted.”

12 NOoON
PanpIT S. S. N. TANKHA:

move:

18, 79 and 128. “That at page 5,
lines 31 to 36 be deleted.”

Sir, I

This is a consequential amendment.
*For text of amendments, vide ool
5363 supra.
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SHrRI GOVINDA REDDY: Sir, I wish
to say that we have now to define the
stage at which solemnijzation is com-
pleted. So I say the most imporiant
act which completes solemnization is
when the parties come there and the
wiinesses come there and they sign a
declaration in the form specified in the
Schedule. That completes the sol-
emnization. We should therefore say
that after the declaration is signed,
the marriage is solemnized. My amend-
ment says that in the beginning of the
clause it should be said, “The mar-
riage shall be deemed to be solemnized
when" instead of “Defore the marriage
is solemnized”.

Surr C. C. BISWAS: May 1 ex-

plain? This amendment is somewhat
misconeeived. My hon. friend sug-
gests that we should not say at this

stage that “Before the marriage is
solemnized.” This clause 11 refers to
the declaration which the parties have
got to make and that declaration has
to be made before the marriage is
snlemnized. ‘Marriage is solemnized’
means the formalities are gone through
as prescribed by this Act. That is all.
If that is done, it is declaration.
Then if you come to the succeed-
ing clause a certificate of sol-
emnization is given. In clause 13 the
significance of certificate is given.

Sur1 GOVINDA REDDY: The cer-
tificate is a witness of marriage.

Surr C. C. BISWAS: It is proof of
the factum of marriage celebrated or
performed or solemnized in accordance
with the formalities prescribed in the
Act There is no point in saying here
that the marriage is deemed to be sol-
emnized, guarding against any possible
risk that somebody might think it is
not conclusive. That will not be so.
Apart from that, you find the expres-
slon “deemed to be solemnized” has
been used in clause 18. ‘Marriage is
solemnized® means actual solemniza-
tion before the Marriage Officer, ‘Mar-
riage is deemed to be solemnized’--
that is <*sted in respect of marriages
celebrat~d 1 other forms which are
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now sought to be registered. There we
have used the words that marriages
that have been finally entered in the
Register shall be deemed to have been
solemnized under this Act. So don’t
introduce the same words ‘deemed to
be solemnized’ in conflicting contexts.
So I oppose the amendment.

Surt P. SUNDARAYYA: In
clause (2) of clause 12 it is said:

sub-

“The marriage may be solemnized
in any form which the parties may
choose to adopt.”

That means the hon. Minister is en-
visaging, apart from......

Mr. DEPUTY CHAIRMAN: We
are still on clause 11

Surr P. SUNDARAYYA: It is re-
jated to the amendment of Mr. Govinda
Reddy and myself. The act of mar-
riage should be finished before the
three witnesses. The declaration s
there, both the parties sign before the
Marriage Officer and the signatures of
the witnesses are also there, That
should be considered as solemnization
of a marriage or ceremony, whatever
it is

SHrRT GOVINDA REDDY: This for-
mality becomes unnecessary.

Sarr P. SUNDARAYYA: That is
accepted. The declaration will be
made, the witnesses would be there,
poth parties will sign before the
Marriage Officer and then the Marriage
Officer will countersign and if all that is
finished, is it not sufficient? That is
gsolemnizing the marriage. Here you
gay in sub-clause (2) that the marriage
may be solemnized in any form which
the parties may choose to adopt. That
means he is envisaging some other
kind of solemnization apart from the
vegistration and signatures. That is
exactly why my amendment comes up
which says: that a marriage is sol-
emnized when the parties and the three
witnesses in the presence of the Mar-
riage Officer sign the declaration in
the form prescribed in the third sche-
« dule of this Act.
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In that case clause 12 is not necessary.
The whole of clause 12 will not he
necessary. As for making provision for
“at the office...... or at such other
place ...” you can put it in the rules
framed under this Act, and it is not
necessary to have such a provision in
the Bill itself. You can even change
the heading of clause 11 from “Decla-
ration by parties and witnesses” into,
say, ‘“Solemnization of marriage”.
That would make the position quite
clear.

Sarr C. C. BISWAS: Clause 11
is condition precedent to the solem-
nization of the marriage, and in clause
12 they have a declaration to be made
in any language understood by the
parties

SHrt GOVINDA REDDY: In view
of this amendment, clause 12 is un-
necessary

Surt P. SUNDARAYYA: Actually
the proviso could be brought wunder
clause 11 itself. Actually, clause 12(2)
‘where you say, “The marriage may be
solemnized in any form which the
parties may choose to adopt:” that is
what is creating serious difficulty.
In this Special Marriage Bill,
‘we provide for registration to be the
final act of marriage. You can there-
fore, put in this declaration also under
the same clause and the proviso also
can be part of the declaration.

SHrr GOPIKRISHNA VIJAIVAR-
GIYA (Madhya Bharat): Clause 12
is very necessary because it has
been......

Mr. DEPUTY CHAIRMAN: We are
not now discussing clause 12,

Surt GOPIKRISHNA VIJAIVAR-
GIYA: That is true, Sir, and I am
only saying that because of clause 12
this amendment is not necessary.

Mr. DEPUTY CHAIRMAN: Then
please speak on clause 11.

Surr GOPIKRISHNA VIJAIVAR-
GIYA: Yes, Sir, I am speaking on
elause 11. Some kind of solemniza-
tion is necessary. There may be

[ 6 MAY 1954 ]

Bill, 1952 5370
some people who may say that this
kind of declaration and the signing
in the presence of witnesses, all this
is quite sufficient. But all the same,
there should be some separate sol-
emnization also and this is provided
for in clause 12. Therefore, the
amendment is unnecessary.

Surr C. C. BISWAS: I do not know
what the hon. Members mean by these
amendments or by such amendments.
There are certain preliminaries which
have got to be gone through, before the
Marriage Officer solemnizes the mar-
riage. These preliminaries include,
among others, the filing of a declara-
tion by the parties and provision is
made for that in clause 11. The form
of that declaration is set out in the
Third Schedule. Then, apart from this,
the parties may choose some other
form of marriage They might ray,
“We should exchange garlands and so
far as we are concerned, that will be
the form of marriage we shall have.”
If they are Hindus, they may sav,
“We will have the marriage before the
family deity, the two shall have the
marriage in the presence of our family
deity.” It is up to them to have re-
course to any of these forms. That is
set out in clause 12. That does not in
any way aftect the question of these
statutory preliminaries which they
have to fulfil and go through. These
preliminaries must be observed. Other-
wise there can be no validity for that
marriage. No certificate will be
granted by the Marriage Officer. But as
regards these forms, they are matters
of option They may observe these
forms, they may not. They may be
quite content with merely signing and
filing the declaration. That is about
all that they would have. There are,
therefore, these statutory prelimi-
naries and in addition to them, the
option is given to the parties to have
some other form, if they so desire.

SRt GOVINDA REDDY: If the
parties go to the Marriage Officer to
get a certificate, where is the neces-
sity for each of them to say, “I take
thee as my wife” or “I take thee ag.
my husband?” >
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Sarr C. C. BISWAS: I may ex-
plain. As a matter of fact, in every
form of marriage which prevails in
any part of the world there is some
solemnity attached to it. They say,
we marry each other, or something to
that effect. It is a sort of a formula,
it is the minimum that is required,
the very minimum—the least common
multiple. The parties must say we
accept each other, as man and wife.

SHRI GOVINDA REDDY: But this
Bill itself takes away all solemnity
attached to it.

Surr C .C. BISWAS: The statute
imposes it as an obligation which you
cannot escape.

Surt F. SUNDARAYYA: Then
have the proviso also in the Third
Schedule.

Mgr. DEPUTY CHAIRMAN: I

think the position has been made suffi-
ciently clear. The amendment is be-
ing opposed by Government.

SHR1 GOVINDA REDDY: I am
withdrawing my amendment, Sir.

Surt P. SUNDARAYYA: But I am
not withdrawing it.

Mgr. DEPUTY CHAIRMAN: Have
you tabled the same amendment?

SHRr P. SUNDARAYYA: Yes, Sir,
I have also got my name in.
Ma. DEPUTY CHAIRMAN: Al

right. I shall put it to vote.

The question is:

77. “That at page 5, lines 24-25, for
the words ‘Before the marriage is
solemnized’ the words ‘The mar-
riage shall be deemed to be sol-
emnized when’ be substituted.”

The motion was negatived.

Mr. DEPUTY CHAIRMAN: Now,
I think the hon. Minister will have
to accept amendment No. 17 which
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stands in the name of Shri Rajagopal
Naidu.

SHRI C. C. BISWAS: Yes.

Mr. DEPUTY CHAIRMAN: It is
a consequential amendment.

The question is:

17. “That at page 5, lines 27-
29, the words ‘if either party has
not completed the age of twenty-
one years the declaration shall, also
be signed by his or her guardian,
and in every case’ be deleted.”

The motion was adopted.

Dr.
NAND:

SurmmatTi  SEETA PARMA-
Is this amendment No. 177

Mgr. DEPUTY CHAIRMAN: Yes.
And amendment No. 18 is also con-
sequentiai,

Dr. Surmvatt SEETA PARMA-
NAND: But when we have accepted the
age as twenty-one, why need amend-
ment No. 17 come in? The words would
be automatically deleted.

MR. DEPUTY CHAIRMAN: Amend-
ment No. 17 is accepted and those
lines regarding minority go.

Then I put amendment No. 18.
question is:

The

18. “That at page 5, lines 31 to 36
be deleted.”

The motion was adopted.

Mr. DEPUTY CHAIRMAN: The
question is:
“That clause 11, as amended,

stand part of the Bill.”

The motion was adopted.

Clause 11, as amended, was added
to the Bill.

Mr. DEPUTY CHAIRMAN:
we come to clause 12.

Now
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Sur1 GOVINDA REDDY: I am not
moving my amendment No. 80.

Mr. DEPUTY CHAIRMAN: Yes.
That is a negative amendment.
sHR1 TAJAMUL HUSAIN: Sir, I

move:

60. “That at page 5, lines 38 to 41,
the words ‘or at such other place
withiﬁ a reasonable distance there-
from as the parties may desire, and
upon such conditions and the pay-
ment of such additional fees as may
e preseribed’ be deleted.”

DRr. SHRIMATI
NAND: I move:

SEETA  PARMA-

19, “That at page 5, line 42, for
¢he words ‘any formy’ the words ‘any
customary ceremony’ be substitut-
ed-“

Sart TAJAMUL HUSAIN: Sir, I
move:

61. “That at page 5, line 47, after
the word ‘parties’ the words ‘and
the Marriage Officer’ be inserted.”

PanpiT S. S. N. TANKHA: Sir, I
move:

129. “That at page 5, line 47, for
the word ‘take’ the words ‘solemnly
affirm and declare’ be substituted.”

Mgr. DEPUTY CHAIRMAN: The
clause and the amendments are now
open for discussion.

surr TAJAMUL HUSAIN: Sir, this
clause 12 says, that the marriage is to
be performed in the presence of the
Marriage Officer in the Marriage Office
or at any place where the parties
desire it to be performed or where
the Marriage Officer himself desires.

Now, Sir, I want that the marriage
should be performed only at the office
of the Registrar and nowhere else.
Now, Sir, in India, we have got a
Registration Act under which many
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documents are registered. The Regis-
trar can register a document in his
office or, at the request of the parties
or at his own initiative, go anywhere
else and register it, Now, the reason
for this was that the persons who
wanted to register a document may
be very old, may be dying or may not
be able to attend the office. Under
such circumstances if a petition Is
filed before the Registrar that he may
kindly come to the house of the party
and register the document as the
parties themselves are unable to coms2
to his office due to old age, illness, etc.,
the Registrar used to go to the house.
Another reason is, Sir, that in India
many ladies are kept in seclusion;

[THE VicE-CHAIRMAN (SHRI

GHOSE) in the Chair.]

B. C

they are in purdah and they do not
like, especially the respectable ladies,
to appear in an office or in a court,
before the Registrar. They used to flle
a petition with the registrar saying,
“l am a purdahnashin lady; I live
in seclusion; I do not appear in public
and so, please come and do the regis-
iration in my house”. These are the
only two reasons why the registrar
does not register the document in his
own office but goes to the places where
the parties desire him t{o come.

Now, Sir, in this Bill, the same thing
has been introduced without any
reason being shown as to why the
Registrar should go to the house of
the parties. Here, the question of old"
age does not arise; neither the bride
nor the bridegroom is so old or dying
that they would require thzs Registrar
to come to their house. Another thing
is that no purdahnashin lady, I am
sure, would like to have her marriage
solemnized under this Act.

Surt GULSHER AHMED (Vindhya
Pradesh): Why not?

Sur1 TAJAMUL HUSAIN: Because
this Bill is a Special Marriage Bill;
this Bill is an advanced Bill; it is a
modern Bill and these purdah ladies
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[Shri Tajamul Husain.]

are not modern. If the purdeh ladies
want to get married, I submit, Sir,
that they must come before the Regis-
trar and get married there instead of
asking the Registrar to come to their
houses who would not be able to see
their faces even. These are the
reasons why I have tabled my amernd-
ment. I think the House would accept
it. I do not think that in Europe or
anywhere else, in England even for
instance, the Registrar ever goes 10
the house of the parties. It is wot
a religious marriage wherein the
priests go to the house and perform
so many ceremonies, It is not that; it
is purely a civil, social marriage and
why should not the parties go before
the Registrar instead of the Registrar
going to the parties?

With these words, Sir, I move my
amendment,

Dr. SuHrRiMaTi SEETA PARMA-
NAN¢D: Sir, before I speak on my
amendment, I would just like to say a
few words about this amendment be-
.cause the thing is inter-related.

The point in putting this, viz., that
the Registrar can go to the house of
the parties is that some people, out of
sentiment like to marry according to
their customary forms. If they so
marry then the marriage hecomes
complete and if they were later on to
go before the Registrar they Cannot
declare that they are not married yet
because the saptapadi will have com-
pleted the first marriage; but if the
Registrar were to come to the house
of the parties, then, Sir, the two cere-
monies will become part of the same
thing and that is why it was decided
to let this stand as otherwise it would
be creating legal difficulties.

I will now say a few words with re-
gard to “any form”. Though it might,
on the face of it, look somewhat con-
tradictory to the spirit in which we
have deleted some of the customary
practices like matula kanya vivah, etc.,
I would like to say......
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SHR1 GULSHER AHMED: If there
are several marriages taking place in
the same town, what will the Regis-
trar do? Everybody would like to have
him in his house,

Dr. SHriMATI SEETA PARMA-
NAND: They will have to change
their time if they are particular n
having the marriage performed accord-
ing to the orthodox form. Ordinarily,
Sir, it is envisaged that people who
would like to marry under this Act
would not very much care io have the
religious ceremony, as being auspicious
and so on. The experience has been
even in families where so many mar-
riages under this Act have taken place
that the old relatives wanted the
marriages to be celebrated in an aus-
picious manner, with the saptopadi
and so on, rites recognised by the
Hindu religion, first and then the difti-
culty arose that it would mean mak-
ing a false declaration if the muhurta
was on a Sunday and the registration
was on Monday. Ultimately they had
to displease the old people by getting
the registration done first and then
having the other orthodox ceremony.
I would leave this and come to the
point which I want to make about any
customary form of marriage,

As I have said, Sir, if any form is
to be permitted at all only to meet
the sentiment of people—those people
who want to marry under this Act by
and by would not be caring to marry
under the old orthodox form—it should
be a form that is recognised. ‘Any
form’ means what form? After ali,
the form should have sanction, should
have dignity and should be recognised
otherwise there is no point. A Mem-
ber in the Select Committee from
Punjab pointed out a custom whereby
in villages by just sort of throwing
one chaddar over the two people, they
were considered married; there were
some Burmese customs also that were
mentioned, So, if a customary form
is not there meaning custom of the
locality known to people round about,
the whole thing has no value at al.
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Either the whole thing should be de-
leted and it can read as, “the marriage
shall be binding on the parties unless
each party, ete.”; if ‘any form’ is to be
retained then for the reasons which
I have mentioned above that form
should have sanction and dignity and
shculd be a customary form. That is
all, Sir.

PanpiT S. S. N. TANKHA: In mov-
ing my amendment, Sir,......

Sur1 TAJAMUL HUSAIN: My next
amendment, Sir. You are going Mem-
ber by Member.

Tae VICE-CHAIRMAN (SHr1 B. C.
GHOSE): You should have spoken be-
fore. Mr. Tankha.

Panorr S. S. N. TANKHA : In mov-
ing my amendment, Sir, I will draw
your atteniion to an error. In the
amendment as it is put down on page
8, the words which I wish to be sub-
stituted for the word ‘take’ are
“solemnly affirm and declare that I
take”, and not only the words “solemn-
ly affirm and declare” but “solemnily
affirm and declare that I take”—these
words are to be substituted for the
word “take” in the declaration. Why
I ask for this small verbal amendment,
Sir, is that I want greater sanctity to
be attached to the declaration of the
marriage, I think with the addition
of these words, “I solemnly affirm and
declare that I take thee as my wife”
greater importance and sanctity is
attached than the words set out at
present in the form.

I realise, Sir, that under the Special
Marriage Act of 1872, the words were
the same as have been provided for
in this Bill but, Sir, I do not see any
objection to the addition of these words
if it is considered proper by the Law
Minister; no harm will be done by the
addition of these words but on the
contrary it will attach greater sancti-
ty and solemnity to the occasicn as
also to the words which the two parties
to the marriage will have to speak
before the Marriage Registrar.
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Surr TAJAMUL HUSAIN, Sir, 1
want to explain.

THE VICE-CHAIRMAN (Surr B. C.
(sHOSE): Your amendment is self-ex-
planatory and so, there is no difficulty
in understanding it. You are saying

that the Marriage Officer may not
know the language.
SR TAJAMUL HUSAIN: Pleasa

permit me, I want only one minute.
Amendment No. 61 to clause 12 only
says that the language should be
understood by the Officer also., The
parties go before the Marriage Officer
and the boy says, ‘I take thee as my
wife’ and the girl says, ‘I take thee as
my husband’. They may say this in
any language but my amendment says
that it should be understood by the
Officer also. It is quite obvious and
I want to say, ‘“understood by the
parties and the Marriage Officer”.
That is all.

SHRI S. MAHANTY:
oppose it, Sir.

I want to

THE VICE-CHAIRMAN (SHR1 B. C.
GHOSE): There is nothing very much
to speak on.

SHR; P. SUNDARAYYA: We have
to oppose it, Sir. I am opposing Dr.
Seeta Parmanand’s amendment be-
cause it makes the whole thing fantas-
tic. Her amendment says that mar-
riage will be solemnized only in any
customary form which the parties may
choose to adopt; but as it is, registra-
tion is a form of solemnizing marriages
and if her amendment is accepted, it
means that no marriage can be regis-
tered unless it is solemnized in any
customary form.

Dr. Surmmatry SEETA PARMA-
NAND: Not at all; it is optional.

Sur1 P. SUNDARAYYA: That js
how it looks. )

Dr. Sarmmatr SEETA PARMA-
NAND: The preceding words are
“The marriage may be solemnized” not
“shall be solemnized”.
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SHR1 P. SUNDARAYYA: In any
case, Sir, as it is in the Bill it is better.
By putting in the words “customary
ceremony” the whole thing will be
confused and there may be the neces-
sity of going to courts to decide the
issue whether the marriage was solem-

nized or not according to the cus-
tom .....
Dr, SHrRiMATI SEETA PARMA-

NAND: How is it possible?

Sury P. SUNDARAYYA: Then why
should you insist on the word “cus-
tom"? They should he at liberty to
have their own customary form or
not. There are so many other forms |
also and they may not be according
to custom. For instance in the Madras
Presidency, because the existing cus-
tomary form is so reactionary that
there is a big movement against tnis
form and so many marriages have
taken place, even the Government of
Madras has to come—because the High
Court held that such marriages are
not valid—with a special Act to valid-
ate those marriages.

Sur; V. K. DHAGE: What are those
marriages?

Surr P. SUNDARAYYA: Self-res-
pector’'s marriage, I think. In any
case, Sir, they have to bring that
thing. So while we are framing a
Special Marriage Act why do you
bring in “customary ceremony” and
customary form and create all the
complications? I suggest that the pro-
vision should be left as it is and the
amor dment should not be accepted.

Surr §. MAHANTY: It is my pain-
Yul duty to oppose Mrs. Parmanand’s
amendment. You will recognise that
after all customs are degenerated prac-
tices, if one is enamoured of custom-
afty marriage, well, there are other
forms of marriages. This Special
Marriage Act is for a special form of
marriage, which cuts across the narrow
frontiers of all customary rites. There-
fore there is no justification in press-

[ COUNCIL ]

ing for the customary rites. I further

Bill, 1952 5380

feel that the whole sub-clause (2)
should be deleted because it serves no
Purpose, It is intended......

THE VICE-CHAIRMAN (Sugrr B. C.
GHose): There is no amendment to
that effect and what is the good of say-
ing that?

SHR1 S. MAHANTY: Lastly, Sir,
though I have not proposed an amend-
ment to that effect, I would request
the hon. the Law Minister to substi-
tute the word “thee” by the word
“you” because it not only smacks of
biblical pristinity but also it is not
conforming to the democratic temper
of the moment. “You” will be more
democratic and more self-respecting.

SHRI V. K. DHAGE: With regard to
the amendment of Mr. Tajamul
Husain, that matter was considered in
the Select Committee and there only
it was provided that it may be made
feasible for the Marriage Officer to go
to a certain place and that the regis-
iration of the marriage may take place.
The question of purdah, ete., is
something which is very fantastic.

st Mg fasaasity : TEaT-
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famr &, g7 W gmfae =% faar
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+[SHRI GOPIKRISHNA VIJAIVAR-
GIYA: Mr. Vice-Chairman, I shall take
very little time. The amendment
moved by Shrimati Seeta Parmanand

tEnglish translation, T
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Is not a proper one. On the one hand,
she poses to be a revolutionary and on
the other she follows a reactionary
path. This involves the question of
customary marriage. It is also possible
to reform Saptapadi and other cus-
toms. It cannot be denied that they
have been all along reformed. There-
fore, the word ‘customary’ should be
deleted and the wording of the Bill
should be retained as it is.]

Special Marriage

Surr MAHESH SARAN: Mr. Vice-
Chairman, I have only to add one or
two things to what my hon. friends
have said. Mr. Tajamul Husain want-
ed deletion of a certain portion from
this clause and he in his speech said
that he belongs to a community which
is very orthodox and if that portion
of the clause was not deleted he will
find that very few of them would avail
of this Rill. But I just want to tell
him that I had been to Bhopal which
is supposed to be one of those places
where the Muslims are very orthodox.
Very ancient families, very well know"
families are there and during the elec-
tions I found fifty women of good
families with burqa go about canvass-
ing for candidates and being agents of
the different candidates. Therefore......

Surr TAJAMUIL, HUSAIN: Not for
marriage.

SHR1 MAHESH SARAN: Therefore
1 think it is probable that they will
take advantage of this clause to an
extent more than he expects they
would.

Surr TAJAMUL HUSAIN: No, no.

Sar1 C. C. BISWAS: I appreciate
what prompts these amendments. My
friend Mr. Tajamul Husain is panic-
stricken with the idea that the Mar-
riage Officer would invade the region
of purdanashin ladies. There need be
no such apprehension. This additional
portion which he wants to delete was
introduced by the Select Committee
only to meet those cases where sup-
pose after filing the notice of marriage
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ard so on they are unable for some
reason......

Surt TAJAMUL HUSAIN: May I
know the reason?

Suri C, C. BISWAS: Suppose one of
the parties to the marriage suffers an
accident......

SHR1 TAJAMUL HUSAIN: There-
fore, he should not marry on that day?

Surr C. C. BISWAS: But he may
have different notions from my hon.

friend Shri Tajamul Husain. He may
not be willing.
SHrr TAJAMUL HUSSAIN: There

cannot be any consummation of mar-
riage?

Sury C. C. BISWAS: There may be
romantic reasons for making the
choice. Suppose you want to register
a document on a particular day but
you are not in a position to go to the
office of the Registrar, and still the
document has to be registered on that
day; then you can ask for the atten-
dance of the Registrar at your house
of course on payment of a fee. This
is exactly similar to that, and there-
fore why should there be any objec-
tion? Why should there be any fear
in this case of the purdah being
violated and so on?

Then coming to Shrimati Seeta
Parmanand’s amendment that the
marriage may be solemnized in any
customary ceremony, I say, that it
introduces the question as to what is
a customary form of marriage. It may
be in any form under this Act. I may
say, for instance, that the form I want
is that only my friend Mrs., Parma-
nand should be present and that will
be sufficient. That will not be a cus-
tomary and still that may satisfy
me. Therefore option is left to the
parties to do what they like in any
form. There need not be any custom-
ary form mm the sense of a form vg-
cognised by any custom or as you
may just as well say, in a recognized
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form, but who will recognise? So,

there is nothing in that amendment,

Sir.

Then my friend Mr. Tankha wants
to substitute for the word ‘take’ the
words “I solemnly affirm and declare”.
Well, I do not know but there may be
people who may object to making a
solemn affirmation. It may amount to
the taking of an oath. Therefore to
cbviate these objections we have said
that if they declare that they want fo
be man and wife that ought to be suffi-
cient. We have put it in a form which
will not give rise to any objection
from any quarter.

PanpiTr S. S. N. TANKHA: May I
submit, Sir, that oath is not necessary
in the case of affirmation. There is no
oath in this. It is solemn affirmation
only without the oath. No oath is
taken.

Sury C. C. BISWAS: Quite so. Still
it is not necessary. There is the pro-
vision already that if they make a
false declaration they will be subject
to a penalty. All that sort of thing
is provided for and I think that ought
to be sufficient.

Then as regards the other amend-
ment No. 61 as to whether the Marriage
Officer will understand the language,
there is no doubt about it.

SHR1 TAJAMUL HUSAIN: You ac-
cept it?

Sur1 C. C. BISWAS: No, I say it is
not necessary. As a matter of fact the
declaration is filed before him. He
has got to satisfy himself whether it
is a proper declaration and so on.
That is implied and if the Marriage
Officer does not himself understand the
language he would have persons who
will interpret to him the unknown

language of the parties to the mar-
riage. Suppose two persons come
from the Frontier districts and they

speak in a language which the Mar-
riage Officer does not understand, that
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will ot mean that the Marriage Offi-
cer will not be entitled to solemnize tha
marriage. For the purpose of under-
standing the language of the parties
he may seek the aid of interpreters

SHRI TAJAMUL HUSAIN: You say:
“in any language understood by ihe
parties”. The parties have to under-
stand the language because they are
loving each other and choosing each
other and that will be in their own
language. But the more important
thing is that the Marriage Officer
should understand their language, not
merely the parties.

SHrI C. C. BISWAS: You can leave
it to the Marriage Officer who will be
a judicial officer of some responsibility.
He will try to understand and if he
does not understand the language he
will get somebody there who will ex-
plain to him what the language is and
50, on that point, there need not be any
fear.

Sir, I oppose these amendments.

Sarr TAJAMUL HUSAIN: Sir, 1
want the leave of the House to with-
draw my two amendments (Nos. 60
and 61).

The amendments* were, by leave,

withdrawn.

Dr. SuriMaTt SEETA PARMA-
NAND: If the House does not feel the
need for it, I would like to withdraw
my amendment No. 19.

Tue VICE-CHAIRMAN (SHrRr B. C.
GHOSE): The view of the House has
not been taken as yet.

Dr SerRiMaTI SEETA PARMA-
NAND: Then I would like to press it

Panpir S. S. N. TANKHA: Per-
sonally I feel my amendment (No. 129)
should be accepted, but if the hon.
Minister thinks that some difficulty
might arise, I am prepared to with-
draw.

The amendment®*
withdrawn,

was, by leave,

*For text of amendments, vide col.
4373 supra.
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THE VICE-CHAIRMAN (Surr B. C.
GHosEe): The question is:

19. “That at page 5, line 42, for the
words ‘any form’ the words ‘any cus-
tomary ceremony’ be substituted.”

The motion was negatived.

Tue VICE-CHAIRMAN (S#rI B. C.
Guosg): The question is:

“That clause 12 stands part of the
Bill.”

Surr GOVINDA REDDY: Sir, I want
to oppose this clause.

Tue VICE-CHAIRMAN (SHr1 B. C.
GHOSE): You cannot do it now. Both
the clause and the amendments were
open for discussion.

The motion was adopted.

Clause 12 was added to the Bill.

Tue VICE-CHAIRMAN (Suri B. C.
Guose): We come to clause 13.

Ser1 TAJAMUL HUSAIN:
move:

Sir, I

62. “That at page 6, at the end of
line 6, the following be added,
namely: —

‘but if any one of them bhe illi-
terate, thumb impression shall be

E

put instead of signature’.

Panpit S. 8. N. TANKHA: Sir, I
move:

130, “That at page 6, lines 8 to 11,
for the words ‘conclusive evidence of
the fact that a marriage under this
Act has been solemnized and that all
formalities respecting the signatures
of witnesses have been complied
with’ the words ‘evidence of the
facts therein stated’ be substituted.”

Tue VICE-CHAIRMAN (SHRI B. C.
GHosE): The clause and the amend-
ments are open for discussion.

Surr TAJAMUL HUSAIN: Sir, it is
mentioned in clause 13 that......
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Surr C. C. BISWAS: Before he takes
up the time of the House, may I point
out to him that the General Clauses
Act defines “signing” as including affix-
ing thumb impression or any other
mark? So that need not be a problem

Surr TAJAMUL HUSAIN: To save
the time of the House, Sir, I do not
move tha.. I do not want to take the
pirmission of the House, because 1
have not moved it ye:,

Tue VICE-CHAIRMAN (SHr! B. C.

GHosE): No, it hag been moved al-
ready. It has to be withdrawn by
leave.
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+[SyEp MAZHAR IMAM: I think it
will be better if a clause regarding the
affixing of a photograph is added to
the clause relating to the affixing of
signatures.]

PanoiT S. S. N. TANKHA: My
amendment tg clause 13(2) is to the
effect that the words ‘‘conclusive evi-
dence of the fact that a marriage
under this Act has been solemnized
and that all formalities respecting the
signatures of witnesses have been
complied with” should be substituted
by the words “evidence of the facts
therein stated”., That is to say, T
consider the words ‘“evidence of the
facts therein stated” would be better
words to be used to convey the, full
implications and as such they shouid
be substituted for the existing ones
because the existing words circum-
scribe the ambit of what the conclusive
evidence will be, whereas my words
leave it open for a determination of
the facts as to the matters which can
be considered conclusive evidence of
the facts therein stated. Moreover, in

tEnglish translation.
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[Pandit 8. S. N. Tankha.]

the old Act of 1872 also I find the
wording in section 14 is—“The said
Marr:age Certificate Book shall at all
times be open for inspection and shall
be admissible as evidence of the truth
of the statements therein contained.”
It has left it at that and as such 1
would like that the words of my
amendment be substituted instead of
the existing words that occur in that
clause.

Special Marriage

SHRI C. C. BISWAS: I do not under-
stand whady learned friend wants. If
you look at the Fourth Schedule what
does it contain? The form of the cer'i-
ficate is set out there. It says: “I, E.F.,
bereby certify that on such and such a
day of such and such month and year,
A.B. and C.D. appeared before me and
that each of them, in my presence and
in the presence of three witnesses who
have signed hereunder, made the de-
clarations required by section 11 and
that a marriage under this Act was
solemnized between them in my pre-
sence.” If that is the certificate how
can it be any evidence of the fact
stated by the parties in the declara-
tion that they were of this age or of
that age? The certificate does not pur-
port to give a certificate on all those
points, and still you want that the
certificate shall be conclusive evidence
of the facts therein stated. If you add
those words, it will be tautologous.
Actually it will come to mean that the
certificate will be evidence of what it
contains, It takes you nowhere. What
is the point in this amendment? 1
could have understood it if he had
sa.d that the certificate would be con-
clusive evidence of the statements
made by the parties to the marriage
in their respective declarafions or it
would be a certificate of the findings
which the Marriage Officer arrived at
as a result of his enquiry. I can under-
stand that. But purposely in the Bill
we expressly said that this certificate
shall not be conclusive evidence. I will
tead out what was in the Bill when it
was introduced: “On a certificate be-
ing entered in the Marriage Certificate
Book by the Registrar, the Certificale
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shall be deemed to be conclusive evi-
dence of the fact that a marriage under
this Act has been solemnized and that
aill formalities respecting the si1g-
natures of witnesses have been com-
plied with”—and these are the words

that have Dbeen struck off now
—“but nothing contained in this
sub-section shall apply to ren-

der a marriage valid which would
otherwise have been invalid”. 1 can
understand an amendment that the
certificate will be conclusive evidence
as to the validity of the marriage, as
to whether the conditions laid down
in clause 4 had been complied with in
substance, not merely in the shape of
declaration, but in actual fact, that the
parties are of such and such age, they
are not within the proh’bited degrees
of relationship and so on. It 1is o.uly
the fact of the marriage having been
solemnized that the certificate pro-
claims. It does not purport to go oe-
yond it.

PanpiT S. S. N. TANKHA: Sir, I do
not press my ‘amendment No. 130.

The amendment* was, by
withdrawn.

leave,

Surr TAJAMUL HUSAIN: I would
also like to withdraw my amendment
No. 62.

The amendment* was, by
withdrawn.

leave,

Tue VICE-CHAIRMAN (Surr B. C.
GHosE): The question is:

“That clause 13 stand part of the
Bill”

The motion was adopted.

Clause 13 was added to the Bill.

Tre VICE-CHAIRMAN (Sur:r B. C.
GHosEg): Clause 14.

Panpir S. S. N. TANKHA: Aly
amendment No. 131 becomes unneces-
sary now and as such I do not move it.

vide col.

*For text of amendments,
5325 supra.
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SHRI J. S. BISHT: Sir I move:

20. “That at page 6, line 18, after
the word ‘Government’ the words ‘or
where an appeal has been filed under
sub-section (2) of section 8, within
three months from the date of th2
decision of the district court on such
appeal’ be inserted.”

T VICE-CHAIRMAN (Surr B. C.

GHOsE): The amendment and the
clause are open for discussion.
SHrr C. C. BISWAS: 1 accept

amendment No. 20 but I suggest for
the word ‘“Government” in the amend-
ment the words “Section 5” be substi-
tuted.

T VICE-CHAIRMAN (SHrr B. C.
GHOSE): Do you agree to the amend-
ment proposed by the Law Minister {o
your amendment?

Sur: J. S. BISHT: Yes, Sir; I agree.

Tue VICE-CHAIRMAN (Sur1 B. C.
GHOSE): The question is:

“That for the word ‘Government’
in line 1 of amendment No. 20, the
words ‘Section 5 be substituted.”

The motion was adopted.

Tue VICE-CHAIRMAN (SHrRr B. C.
GHosE): Now, I shall put amendment
No. 20, as amended, to the vote of the
House. The question is:

“That at page 6, line 18, after
the words ‘Section 5 the words ‘or
where an appeal has been filed under
sub-section (2) of section 8, within
three monthg from the date of the
decision of the district court on such
appeal’ be inserted.”

The motion was adopted.

Tue VICE-CHAIRMAN (Suri B. C.
GHosE): The question is:

“That clause 14, as amended, stand
part of the Bill.”

The motion was adopted.
26 C.SD.
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Clause 14, as amended, was added
to the Bill

{MR. DEPUTY CHAIRMAN in the Chair.]

Mgr. DEPUTY CHAIRMAN: Now,
clause 15, Mr. Tankha, do you move
your amendment?

Panprr S. S. N. TANKHA: Sir, I
move :

132, “That at page 6, line 25, after
the word ‘celebrated’ the words
‘under any law, or any‘custom or
usage having {he force of law’ be
inserted.”

MRr. DEPUTY CHAIRMAN: Mr.
Vaidya, do you move both of your
amendments?

SHR; KANHAIYALAL D, VAIDYA.:
Sir, I move;

133. “That at page 6, after line 29,
the following be inserted, namely:—

‘(ia) marriage is based upon the
complete willingness of the iwo
partieg and neither party has used
compulsion and no third party has
mterfered’;” and

135. “That at page 6, after line 46,
the following be added, namely:—

*(2) No marriage shall be regis-
tered where one party because of
certain physical defects, is sexual-
ly impotent or where one party is
suffering from venereal disease,
mental disorder, leprosy or any
other loathsome disease which is
regarded by medical science as
rendering a person unfit for mar-
riage’."

Dr. SurmMati SEETA PARMA-
NAND; Sir, I move:

21. “That at page 6, line 30, after
the word ‘marriage’ the words ‘re-
cognised by the customary law of
either parties to jhe marriage’ be
inserted.” - -
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Surr V K. DHAGE: Sir, I move:

22, 63 and 134. “That at page 6,
lines 40 to 42, the words ‘unless the
law or any custom or usage having
the force of law, governing each of
them permits of a marriage between
the two’ be deleted.”

SHR1 KISHEN CHAND: Sir, I move:

136. “That at page 6, after line 46,
the following be added, namely:—

‘(2) For the duration of one year
from the commencement of this
law, any martiage previously
solemnized under any law, usage
or custom, may be registered under
this Act by one party only for the
purpose of annulment, judicial
separation and divorce, and due
notice of such registration will be

y 7%

given to the other party’.
Sur; P. SUNDARAYYA: S8ir, I
move:

178. “That at page 6, line 35, for
the words ‘an idiot’ the words ‘ot
unsound mind’ be substituted.”

MR. DEPUTY CHAIRMAN: Clause
15 and the amendments are open for
discussion. Mr. Sundarayya.

SHry P SUNDARAYYA: Sir, my
amendment is a very simple one. I
want jusl a change, in place of ‘an
idiot’ in the clause unless the Minister
says that the word ‘idiot’ is much more
legally defined than ‘a man of unsouna
mind’. The word ‘dwot’ is rather
awkward; it 1s better to substitute this
word for some other word, I expect
that the clause should be retained as
it is, especially sub-clause (e):

“the parties are not within the
degrees of prohibited relationship,
unless the law or any custom or
usage having the force of law,
governing each of them permits of a
marriage between the two.”

Why I want the clause to be retained
{s this. Sir, I find the hon. the Law
Minister (Shri C. C. Biswas) consult-

[ COUNCIL, ]

Bill, 1952 539,

ing somebody else. This is an impor-
tant thing, Sir, and if he does not
histen, what is the use of my explain-
ing it?

Mr. DEPUTY CHAIRMAN: You
may explain it to the House;
will decide,

Sur1 P. SUNDARAYYA: Yes, but I
would like the Law Minister to hear
what I say.

Mr. DEPUTY CHAIRMAN: The
Law Minister is wanted.

SHRI P. SUNDARAYYA : Sir, I want
clause 15(e) to be retained as it is and
it should not be deleted because, after
all, this clause 15 is introduced and it
is a progressive introduction.

Dr. Surimvari SEETA PARMA-
NAND: Why do you recognise custom
now?

SHrr P. SUNDARAYYA: I am com-
ing to it, Madam. You can be a little
more patient and hear what I say. If
you have your own fixed views on
anything, please have a little patience
and hear why I want this sub-clause
to be retained rather than .....

SuriMaT: SHARDA BHARGAVA:
The hon. Member should address the
Chair and not Madam!

Surr P. SUNDARAYYA: Till we
finalise the Civil Marriage Act and
make it compulsory, we recognise all
different forms of marriage. Under
whatever forms they marry, that mar-
riage is registered under this Act; and
if the parties want to take advantage
of the succession and other benefits
under this Act, they will have to get
their marriages registered under this
measure. In whatever way or form
their earlier marrlage has been solem-
nized, they should be entitled, once
they get that registered under this Act,
to get the benefit of the Special Mar-
riage Act. If that is the intention of
the Act contemplated under clause 18,

the %
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it is natural that all marriages cele-
brated under the various personal laws
are recognised and all of them should
be allowed to come and register under
this Special Marriage Act. As you
know, Sir, in present-day India, there
are many different religions, differ-
ent personal laws exist and a vast
majority of people have married under
these laws and if they want to come
and ask the Marriage Officer to regis-
ter thefir marriage under this Act,
nothing should prevent them from
doing so In the prohibited list, the
way in which you have described it, it
is practically, as Shri Govinda Reddy
has been pointing out, 80 per cent. of
the marriages or 80 per cent, of the
population who have their marriages
celebrated under the personal laws; and
they cannot take advantage of this Act
because it prohibits many from coming
under this measure. As such, instead
of encouraging the idea of registration.
instead of encouraging the various
persons—by  which you are com-
ing a step forward to civil
marriage—to take advantage of the
measure, you should not do
anything which will create difficul-
ties. Our only plea is “Make this Act
as widely applicable as possible”. That
is why we say:

“unless the law or any custom or
usage having the force of law,
governing each of them permits cf
a marriage betweeh the two”.

It under the personal law the marriage
{s valid, then, why should this Act
come in the way and say: You can-
not do that? That is exactly the
reason why I strongly urge on the
hon. the Law Minister not to water
down this Act and make it only a
piece of legislation which cannot be
taken advantage of by the vast
majority of our people.

Mgr. DEPUTY CHAIRMAN: Mr.
Kishen Chand.

Dr. SurmaTt SEETA PARMA-
NAND: I think, according o the
order, I have to speak befare the hon.
Membser.
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Surr KANHAIYALAL D. VAIDYA:;
If that is so, I come first.

MR. DEPUTY CHAIRMAN: Let the
lady Member have the preference,

Dr. SurmmaTt SEETA PARMA-
NAND: Sir, I don’t want any prefer-
ence.

Mr. DEPUTY CHAIRMAN: No, you
can speak.

Dr. SHRmMATT SEETA PARMA-
NAND: Thank you, Sir. I know the
attitude of the House to the word
‘customary law’; but some of the hon.
Members are feeling shy of being
charged with inconsistency. This
amendment may seem inconsistent on
the face of it but is not so in fact.
Sir, if these words are not added there
will be a lacuna and it will allow rer-
tain people to circumvent the provi-
sions of the Act. 1 can best illustrate
this by giving an example. There
have been certain cases of marriages
which after their registration, after
this facility is given, would come for-
ward to take advantage of it. Sup-
posing there is a lady who has a son
whom she wants to please. That son
is in love with another married
woman with a spouse living and he
wants to live with that woman. The
mother chooses to pamper the son, and
that woman too. She arranges a big
ceremony; she issues printed invitations
and calls a large number of guests.
In the presence of so many guests it
is proclaimed that the woman has
married such and such a person. This
kind of marriage could never have
taken place even under the Special
Marriage Act or any customary law
hecause they belong to the first twon
order of Hindus, that is, the Kshatriyas
and the Brahmins. So, Sir, if such
peovle were later on to come for regis-
tering under the present measure, what
is to happen? It is said that neither
party has at the time of registration
more than one spouse living. Now at
the time nof registration if the husband
of that married woman is dead, she
would be able under this law {o legiti-
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[Dr. Shrimati Seeta Parmanand.]
mise or legalise a very obnoxious re-
lationship. This might be interpreted
as “a ceremony of marriage having
been performed” because written invi-
tations were issued saying that she
was marrying such and such a person,
and so Sir, I have brought in this
amendment, It is open to the House
to say whether it would like circum-
vention of law by people as the clause
would allow if not amended by the
word “customary” only because they
are sensitive to the use of the words
‘customary law’. That is all that I
would like to say, Sir. I would like to
add one more thing. Just as people
who are asking for certain customary
laws to be recognised are charged
with being mconsistent, I think, I can
equally charge other people who want
to be progressive when they are asking
for the customary marriages of uncle
and niece etc. under sub-clause (e) to
be recognised as being inconsistent.

st FEmers o dw: =¥
AT B AqT AT AR LY G
gam fEEl &1 s F9ar
® &
+[Sur1 KANHAIYALAL D. VAID-

YA : Through clause 15 of this Bill,
you are going to validate all marriages.]

Mr. DEPUTY CHAIRMAN: I think
your amendment No. 133 has been re-

jected. Amendment No. 135 also has
been rejected earlier. So they are
harred.

SHrr TAJAMUL HUSAIN: My

amendment is No. 63. Sir, you will
find under clause 15(e) that any mar-
riage can be registered under this Act
provided it is not within the prohibited
degrees, unless the customary laws
allow it. Now what would be the re-
sult, Sir? Take the case of Dravidians
in Maharashtra. They are allowed to
marry their sisters’ daughters. That
does happen in India. Now if they
are so married, would you allow them

1ﬁngllsh translation.
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lo go and get their marriages register-
ed under this Act? This is the oniy
objection I have got. I want to delete
these words. I want a marriage to be
registered under this Act provided it
is not within the prohibited degrees,
and nothing more. Therefore the rest
of the words in this clause should be
deleted.

Sur1 KISHEN CHAND: Mr. Deputy
Chairman., I have sent in my amend-
ment No. 134 which has been supported
by three other Members. The whole
discussion from the very beginning
on this Bill has been about the pro-
hibited degrees of marriage, and more
or less a large number of hon. Mem-
bers of this House have disapproved
of marriages between first cousins or
between uncles and nieces. Sir, the
whole idea is that we do not
want such marriages to be
registered under this Act by a back
door. We want to retain prohibition
against marriages between first cousins
and nephews and nieces. But if we
keep this addifional sub-clause (e),
the result will be that they will go
through a marriage and then come
forward to have that marriage regis-
tered under this Act, thereby defeating
the very purpose of this Bill. The
purpose of this Bill is that marriages
between certain relations should not be
permitted because they are biologically
unsound.

1 pM.

T have also sent in another amend-
ment which is very -controversial.
That ig No. 136. I will be allowed to
speak only once. So I will speak on
No. 136 also. My second amendment
is:

“That at page 8, after line 46, the
following be added, namelv:—

‘(2) For the duration of one
year from the commencement of
this law, any marriage previouslv
solemnized under any law, usage
or custom, may be registered
under this Act by one partv onlv
for the purposes of annulment.
judicial separation and divorre,
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and due notice of such registra-
tion will be given to the other
party.””

Under this sub-clause if both the par-
ties want their marriage to be regis-
tered, they can come forward and get
their marriage registered. 1 submit,
Sir, that this law is coming
into existence now. It is quite
possible that one party wants
the marriage to be registered under
this Act and the other party does not
want this marriage to be registered
under this Act. It is a question ol
divoree, judicial separafion, mullity,
etc. The whole underlying idea is
that without changing the customary
laws and without changing the reli
gious laws of marriage prevalent in
the various communities, if we can
bring in all such unhappy marriages
which have been performed under
those laws and where one party feels
aggrieved and wants to take advantage
of divorce laws and judicial separation
laws under this Act, that facility
should be given to the one party only
to come forward and register it under
this law.

SHRIMATI LAKSHMI MENON :
What about the inheritance laws?

Surr K. S. HEGDE (Madras): In
your amendment you have cleverly
left out inheritance.

SuR; KISHEN CHAND: Hon, Mem-
bers who are more judicially-minded

and know more about these things,
may put it in a  Dbetter form,
in a  Dbetter language. I do not

know much about these legal things. It
will be better if we can remove the
hardships caused to the parties and
get over the difficulties of those mar-
riages which have been performed
under sacrament and under religious
ceremony. There are well-known
cases of hardship in the marriages
performed under the Hindu law and
there are certain women who  are
suffering great hardships; they cannot
come forward and register their mar-
riages unless and until both the parties
agree to this registration,

[ 6 MAY 1954 ]

|
i

(
|

Bill, 1952 5398

I am submitting for the considera-
tion of hon, Members and the Law
Minister that if he accepts the 1dea
underlying it, then proper wording
could be given to it. If the House
does not accept the idea underlying it,
then there is no point in trying to im-
prove the wording. Therefore, 1
move my amendment.

Panpir S. S. N. TANKHA: May I
be permitted to speak on my amend-
ment No. 1327

MRr. DEPUTY CHAIRMAN: You
have already spoken during the firs¢
reading.

Panpir S. S. N. TANKHA: I may
be given an opportunity to explain
what I want.

Mr. DEPUTY CHAIRMAN:
minutes.

Two

PanpiT S. S. N. TANKHA: In mov-
ing this amendment, what 1 have to
submit is this: The question arises
as to what marriages ought to be al-
lowed to be registered under clause
15, The clause, as it stands, merely
says:

“Any marriage celebrated, whe-
ther before or after the commence-
ment of this Act...... may be regis-
tered.”

The question arises, “which marriages
does this refer to?” Certainly cele-
brated before, but under what custom
or under what law?

Mgr. DEPUTY CHAIRMAN: Is not
‘any marriage’ sufficient here?

PanoiT S. S. N. TANKHA: Suppos-
ing a man does not go through any
form of marriage but says later on
that there was a marriage.

Mgr. DEPUTY CHAIRMAN: You
want ‘any marriage’ to be amplified.

Panpir S. S. N. TANKHA: The
marriages that should be allowed to
be registered under this Act are mar-
riages celebrated under any law or
custom or usage having the force of
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[Pandit S. S. N. Tankha.] \
law, whether before or after the
passing of this Act. It is not that

every marriage should be allowed to
be registered.

Surr C. C. BISWAS:
clause (a) sufficient?

Is not sub-

PanpiT S. S. N. TANKHA: Here it
says, “a ceremony of marriage has
been performed”, but under what law?
1f you add the words I suggest here,
I have no objection.

Dgr. Surimmat; ' SEETA PARMA-
NAND: That is my amendment.

PanpiT S. S. N. TANKHA: What I
want to submit is that it should be:
made clear that only those marriages
can be registered which have so far
been recognised, and not mere con-
cubinage. That is what I submit. 1
think it is very necessary that these
words should be added here or in sub-
clause (a), wherever it is considered
more suitable.

Then as regards the amendment of
my friend, Mr. Sundarayya, I do not
understand why he wants the deletioa
of the words “an idiot”. An idiot is
<omething quite different from a
lunatic or a person of unsound mind.
It is a technical term, and you must
retain the words “an idiot”. You can
also add the words “of unsound mind”.
An idiot is a person who is born with
certain disabilities at birth, whereas a
person of unsound mind can become
s0 at any stage. These words in law
have acquired a certain significance
and we must retain the words ‘“an
idiot” but also add the words “lunatic
nr of unsound mind”.

-Surr H. C. DASAPPA (Mysore): |
would like to say something in favour
of retention of the clause as it is:

Mgr. DEPUTY CHAIRMAN: I had
already called the Law Minister. 1
only allowed Mr. Tankha to speak be-
cauge he had moved his amendments.

i
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SHR1 C. C. BISWAS: Several points
have been made in connection with
this clause. First of all, I shall take
up the first amendment which stands
in the order paper, No. 132
Mr. Tankha wants the addition of the
words ‘“under any law, or any custom
or usage having the force of law”,
after the word “celebrated”. It will
be seen that all that we require as
vregards the previous marriage is that
there should have been somea cere-
mony of marriage gone through by the
parties and the parties should have
Tived fogether ag mushangd and  wife,
That ought to be sufficient.

PanpiT S. S. N. TANKHA : The cere-
mony of marriage must be under some
recognised form.

Sury C. C. BISWAS: What is a
recognised form? That will create all
sorts of difficulties and raise all kinds
of questions. Who is to solve those

difficulties?
DRr. Surmaty SEETA PARMA-
NAND: We have solved them
until now.

SHrr C. C. BISWAS: In every case
the matter must be placed before a
court and a decision obtained as to
whether the previous marriage was a
marriage which was recognised by
any law, or any custom or usage hav-
ing the force of law. This law af-
fords certain benefits, and the whole
object is that these benefits should not
be withheld from parties who might
have been married in some form pre-
viously. It must be open to them to
come and register under this law.

PanpiT S. S. N. TANKHA: T do not
object to that.

Surr C. C. RISWAS: Therefore, it
ought to be made easy for persons to
avail themselves of the benefits under
this new law. No serious impediments
ought to be placed in their way. Sup-
pose there is some doubt about the
validity of a certain marriage. They
went through some sort of marriage,
whatevey it was, and if somebody takes
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the matter to court, the court may
possibly declare the marriage inval d.
I know of a case where at the end of
many years, after the parties had had
several children born to them, one of
them, for reasons best known to that
party, took the matter to the court and
said, “According to the strict law of
prohibited degrees in Hindu iaw
books, there was some remote rela-
tionship which should make that mar-
riage invalid.” There were elaborate
hearings in the court, all sorts of
questions were raised and ultimately
the marriage was dissolved, to the
satisfaction of both parties no doubt.
The children were there and you could
imagine what their position was.
Now, we want to avoid that. As a
matter of fact, in such cases, it should
be open to the parties to avail them-
selves of the provisions found in this
Bill.

Panpir S. S. TANKHA: The contin-
gency which the Law Minister con-
templates will not arise because of
sub-clause (e) where it says, “the
parties are not within the degrees of
prohibited relationship, unless the, law
or any custom or usage having the
force of law...... »

SHRI C. C. BISWAS: So far as sub-
clause (e) is concerned, you know that
there is an amendment for the deletion
of that sub-clause. As I have already
stated to the House, my own view is
that it should be deleted, and in tha:
way clause 4 and clause 15 should be
reconciled.

Surr P. SUNDARAYYA: Why did
you agree to it in the Joint Committee?

ans-
not

Sury C. C. BISWAS: I have
wered this question and I am
going to answer it every time.
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Dr. Ssrmmart SEETA PARMA-
NAND: Because of the majority agree-
ng.

SHr1 C. C. BISWAS: As I explained
yesterday, I am not prepared to give
the same latitude to Members of this
House as I have given to the Members

of the Joint Committee. If we do
that, then there is no end to it, and
every one will be pressing his own

point of view. I ought to state what
the Government’s view is, and the
Government’s view is there in the Bill
as 1t is. So far as the amendment re-
ferred to by my hon. friend is con-
cerned, it was inserted there in the
Committee,

But this is not my view. It is the
view of the Government.

SHR1I P. SUNDARAYYA: When the
Gaovernment’s view is one thing, can
the hon. Minister come and put forth
a different view?

Mr. DEPUTY CHAIRMAN: It is an
individual view. Will the hon. Minis-
ter take more time?, Shall we sit in
the afternoon?

HoNn. MEMBERS: No.

MRr. DEPUTY CHAIRMAN: Then
we will have to sit on Saturday morn-
The hon. Minister will continue

ng.
tomorrow morning We will sit on
Saturday.

The House stands adjourned till

8-15 a.M. tomorrow.

The Council then adjourned
till a quarter past eight of

the clock on Friday, the 7th~
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