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We would be bappy to see the Pakis-
tan Government pursue their reported
decision to its logical conclusion and
to agree to the solution urged by
India, which would mitigate the suf-
ferings of millions of evacuees in both
the countries. However, according 1o
another report published in the Indian
Press a few days ago, the Pakistan
Minister for Refugees and Rehabili-
tation is reported to have said at a
Press conference that he did not see
any basis for further discussions with
India on the subject of immovable
£vacuee property.

The hon. Members are aware that
for nearly seven years the Govern-
ment of India have been endeavour-
ing to persuade the Government of
Pakistan to agree to a reasonable
solution of this problem. One after
the other, our proposals have been
turned down or sidetracked by
Pakistan. We now feel that a deci-
sion regarding the fate of evacuee
property in this country can brook no
further delay and the Government of
Pakistan are being informed accor
dingly. We are communicating to the
Government of Pakistan our inten-
tion to acquire the right and title of
evacuee owners in their properties in
this counfry and to utilise these pro-
perties for giving part compensation to
the displaced persons. The final in-
stalment of compensation must await
a satisfactory settlement with Pakis-
tan. We are clearly of the opinion
that this course of action will be in the
interests of the evacuees, inasmuch asa
further deterioration of their properties
will be halted, and the evacuees will
get credit for the value of their pro-
perties when a final settlement in res-
pect of the evacuee properties is reach-
ed between the two countries. We
can have no objection if Pakistan de-
cides to follow a course of action
similar to ours. We do not think that
the course of action we propose to
follow would stand in the way of a
settlement of the evacuee property
issue between India and Pakistan.

We propose to finalise the details
of the compensation scheme with the
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least possible delay, and the legisia-
tion necessary for itz implementation
will be introduced in Parliament after
Pakistan has been addressed on the
subject.
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As a sequence to the proposals to
which I have just referred, the raison
d'etre for the continuance of the eva-
cuee property law, which we have al-
ways regarded as an abnormal law
enacted to meet an extraordinary
situation, will lose much of its force.
We, therefore, consider it proper that
the evacuee property law should cease
to operate in regard to cases where
the cause of action may arise in te
future. The proposed abrogation of
the law in respect of the future cases
will. I have no doubt, remove the
sense of grievance under which a sec~
tion of the people in this country has
laboured on account of the operation of
this law. The Administration of
Evacuee Property Act, 1950, will be
suitably amended, and for this purpose
I propose to introduce the necessary
legislation in Parliament as soon as

possible. Properties which have ai-
ready been declared as evacuee
property, or which have already

become liable {0 be declared as
evacuee property but have not yet
been so declared under the existing
law will, however, continue to be sub-
ject to the evacuee property law and
will constitute a poo! from which dis-
placed persons will be compensated.

Pending the finalisation of the com-
pensation scheme and the passing of
the requisite legislation, we propose
to extend the interim compensation
scheme to other categories of displaced
persons.

THE SPECIAL MARRIAGE BILL,
1952—continued

Suri P. SUNDARAYYA (Andhra):
Sir, before we proceed further 1 beg
to submit that yesterday the Minister
in charge of the Special Marriage Bill
maae a statement that Government
has got a particular view on clause 15,
which is under discussion, wheress
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[Shri P. Sundarayya.]
his view is different. My point of
order is this. As long as he is &

member of the Cabinet, is he entitled

to say so? And, if he says so, is he
competent to pilot the Bill in this
House?

Mr. CHAIRMAN: He made the

point very clearly that whatever may
be his personal opinion, the Govern-
ment of India’s view is another. He
has made that clear and therefore I
do not suppose there is any difficulty
about his piloting the Bill.

SHr1 P. SUNDARAYYA: But he
goes on expressing his own viewpoint,
and how can he pilot the Bill when he
has got a view different from thit of
the Government of India?

Mgr. CHAIRMAN: Whatever his
personal view may be, he is arguing
ot the basis of the Select Committes
Report. All right, Mr. Biswas.

Tue MINISTER ror LAW anp MI-
NORITY AFFAIRS (Sgrr C C.
Biswas): Sir, I now take up the
amendments which had been moved to
clause 15 of the Bill. The amendments
of Mr. Tankha and Shrimati Seeta
Parmanand were dealt with by me

yesterday.

1 now come to the amendment which
was jointly sponsored by Mr. Dhage,
Mr. Tajamul Husain, Prof. Wadia and
Mr. Kishen Chand and that refers to
sub-clause (e) of clause 15 (1). The
amendment is that certain words
which are to be found in sub-clause

(e) wunderlined should be deleted.
These words were inserted by  the
Joint Select Committee. Now, Sir,
there was an amendment on this

point in connection with clause 4. The
question is, what are the prohibited
relations between whom  marriage
will not be possible under this Bill?
Now in clause 4 it was stated that the
parties should not be within the deg-
rees of prohibited relationship, and the
degrees of prohibited relationship are,
according {o an earlier clause, the per-
sons whose names are mentioned in
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two Parts in the First Schedule an-
nexed to the Bill. Objection was
taken why these relations were speci-
fically enumerated instead of being
described in general terms, Well, we
are not concerned with that question
now. Now, Sir, it was argued by some
hon. Members that the lists of pro-
hibited relations read with the pro-
vision made in clause 4(e) would ex-
clude numerous cases of marriage be-
tween uncle and niece or aunt and
nephew, which are prevalent in South
India.

Sur1 . C. DASAPPA (Wysore):
Auni and nephew? Certainly not.

Mr. CHAIRMAN: “Uncle and
niece”; stop it there.

Sur1 C. C. BISWAS: Very well, Sir,
I withdraw what I said. Not being
very familiar with the customs which
are prevalent in South India I should
be excused if I made a mistake. Now
for that purpose amendments were
moved in connection with  gub-
clause (e), that is to say, it was sug-
gested that some words shouid be
added corresponding to what you fird
in clause 15(e). That amendment w1s
put to the vote yesterday and finally
lost.

SHRI RAJAGOPAL NAIDU (Mad-
ras): That was not put to the vote.
I moved that amendment and I with-
drew it later.

Surr C. C. BISWAS: Al right.
Lost or withdrawn. Therefore, Sir
some amendments were either not

moved or were moved and withdrawn
or were lost. T accept my friend’s
correction. Now the position is that
sub-clause 4(e) stands as it is in the
Bill, that is to say, “the parties are
not within the degrees of prohibited
relationship” without anv reference to
any customary variations, Now if vou
retain the underlined portion in clause
15(1) (e) this will irtroduce an incon-
sistency between clause 4(e) and
clause 15(1) (e). Sir, we must not
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SHR1 P. SUNDARAYYA : How does it
become inconsistent with clause 4(e)?
Clause 4(e) is about solemnization of
special marriages under this Bill
whereas clause 15 relates to registra-
tion of marriages celebrated in other
forms. The context is quite different.

Mr. CHAIRMAN: Clause 4(e)
states: “The parties are not within
the degrees of prohibited relationship”
but the degrees of prohibited relation-
ship are not defined there.

SHRr C. C. BISWAS: They are not
defined there. They are enumerated
in the Schedule. Now if you make an
amendment in the Schedule and you
include uncle and niece in the Sche-
dule that will satisfy the purpose, but
if you retain these words which are
underlined in clause 15(1) (e) then
that will lead to an obvious inconsis-
tency between clause 4(e) and this
clause, and that should be avoided.
And therefore although this was in-
troduced

SHrr P. SUNDARAYYA: I would
like to draw the attention of the hon.
Minister to this. In clause 2 “Inter-
pretaticn” “degrees of prohibited re-
lationship” has been defined. What I
say 1is, instead of the present defini-
tion, if the Schedule is amended to
allow for “prohibited relationships”
which are not contrary to the usage,
then how does that clause 4 which
vou have passed become inconsistent
with clause 15(1) (e) as it is, or even
without the underlined modification?

Surr C. C. BISWAS: For the pre-
sent I am assuming and I am proceed-
ing on this basis that clause 4 ard
clause 15 must be reconciled. Now
whether you will introduce amend-
ments elsewhere in the Bill, whether
the House will accept those amend-
ments or not, I do not know, bhecause
as a matter of fact there is no amead-
ment, so far as I have seen, and I dv

" not think there is anv amendment now

proposed in connection with the defini~
tion of prohibited degrees.
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Suri P. SUNDARAYYA: There is
the amendment and it is mine, No.
175.

Sur1 C. C. BISWAS: When did you
give it?

Sar1 P. SUNDARAYYA: It has
been given and it is in order.

SHrI C. C. BISWAS: At an earlier
stage?

SHr1 P. SUNDARAYYA: 1 have
given it two days back. It is on the
Order Paper.

Mr. CHAIRMAN: Supplementacy
List No. IV.

Sury C. C. BISWAS: I have not yet
examined List IV. May be, Sir. If
that is the case, Sir, we shall conss-
der it when that clause comes up for
consideration. Whether that amend-
ment will be accepted by the House
or not, that is a different matter.
Whether Government will accept it,
I am not in a position to state all at
once. Well, as I just suggested, if you
amend the Schedule as it stands by
inserting two or more relations who
are not now in that list, well, that
may be done. That is one way of
solving the difficulty. But for the
present, having regard to the fact that
clause 4 has been amended in the way
I have indicated, 1 think clause 15
must be consistent with it. And there-
fore, Sir, ...

SHRr P. SUNDARAYYA: Clause ¢
is not amended at all. Clause 4 stands
as it is in the Bill

Sur1 C. C. BISWAS: What I meant
to say was that there was an amend-
ment and that amendment was later
withdrawn. Therefore I take it that
clause 4 was accepted by the House
in the form in which it stands in the

Bill

Surr P. SUNDARAYYA: That
amendment was only withdrawn. We
will press it on another occasien



5413 Special Marriage

Sury C. C. BISWAS: I think I have
made myself sufficiently clear to every-
body in the House except fo my hon.
friend Mr. Sundarayya. That 1s why
I am stating, Sir, that for the present
we should make sub-clause (e) in
clause 15 correspond to sub-clause (e’
in clause 4 in the form in which it now
stands. This is what I was pointing
out. The other thing that I was sub-
mitting in this cobnnection is this. It
would not be right for us to allow
for customary variations as regards
prohibited degrees in this clause, not
having allowed such an amendment fo
be included in clause 4.

After all, what is the object of regis-
tration of marriage? The object of
registration of marriage is this. If a
marriage which had been previously
solemnized was to be solemnized after
the commencement of this Act, what
are the conditions to be fulfilled? The
conditions are laid down in clause 4.
As clause 4 now stands, the Masriage
Officer will not allow a marriage to be
held under the Special Marriage Act
for the first time if any customary
variations in regard to prohibited
degrees of relationship were to be
recognised. Now, the effect of registra-
tior. should be to make the previous
marriage equivalent to a marriage
solemnized under this Bill. You cannot
therefore by means of registration get
what you cannot get directly if the
marriage was going to be solemnized
on this day. That is the point. There-
fore if you look at the conditions which
are laid down in clause 15 you will
find that they are all conditions
corresponding to the conditions under
which a special marriage could be
celebrated. Take for instance the first
condition. It is that neither party
should have a spouse living. Here also
in sub-clause (b) it says, “neither
party has at the time of registration
more than one spouse living”. Take
the next one. Under clause 4 (b) it is
said that neither party should be an
idiot or a lunatic. Here also you find
a Ssimilar provision in sub-clause (c).
The next condition is about age.
Clause 4 (c) says that the parties
must have completed the age of 18
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years. But in clause 15 you find that
the parties must have completed the
age of twenty-one years at the time
of registration. Originally there was
this difference, but now the House has
accepted 21 years under clause 4 and
there is perfect similarity between the
two provisions. The next condition
relates to prohibited degrees of relation-
ship. There it is said; ‘“the parties
are not within the degrees of prohibijted-
relationship;”. Here also there was
the same thing, but the following
words were added on by the Select
Committee: ‘‘unless the law or any
custom or usage having the force of
law, governing each of them permits
of a marriage beiween the two."

SHR1 GOVINDA REDDY (Mysore):
I want to know whether this incon-
sistency was not considered in the
Select Committee.

SHRI C. C. BISWAS: It was consi-
dered and as I had explained I allowed
the Select Committee to have its own
say. Anyway the matter would come:
before the House, and then I did not
wish 1o interfere with ary decisior
which was acceptable to the Joint
Select Committee.

Dr. SHRIMATI SEETA PARMANAND
(Madhya Pradesh): If I may explain.
as a Member of the Joint Select Com-
mittee, even in the Jeoint Select Com-
mittee the point that the Law
Minister is making now was made
viz. that what is taken away by the
right hand should not be given back
by the left hand. that is, there should
be no contradiction between those two
clauses and so marriages like matul
kanya vivah etc. should not be accep-
ted. This view was expressed at that
time also.

Sur: C. C. BISWAS: The question
was considered from all points of view
and freedom was given to the Members
of the Joint Select Committee to put
forward their different views.

Serr K. S. HEGDE (Madras): On a
point of order, Sir. An extraordinary
convention is being developed in this
House. Members of the Joint Select
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Committee who subscribed to a parti-
cular viewpoint and signed their report
come here and tell here on the floor
of this House that they were against
it. It is strange that the Chairman
having signed and submitted the majo-
rity report should come here now and
say this. It is not parliamentary; it
is an extraordinary convention. If
there was any difference of opinion he
should have expressed it in a note of
dissent. Having expressed the inajor-
ity view, now it is his duty to subscribe
to that view.

Sur1 M. VALIULLA (Mysore): I
agree with that point of order, Sir.

Surr C. C. BISWAS: I have got my
right to express my personal views
either in the Select Committee or in
the House itself.

Surr P. SUNDARAYYA: The hon.
Minister has no such right.

Sur; C. C. BISWAS: I stated my
views quite clearly in the Select Com-
mittee but it so happened that my views
were not accepted by a majority. And
as I said, I was willing to abide by the
majority in these matters. That is
why I signed the Joint Select Com-
mittee’s Report as Chairman, but I
had made it perfectly clear......

Mgr. CHAIRMAN: Yes, yes.

SHr1 K. S. HEGDE: It is a bad con-
vention, Sir.

Surr C. C. BISWAS: I am not
creating any new convention. I am
only elxpressing my personal views

Mr. CHAIRMAN: Order, order.
The whole point seems to be that in
the Joint Select Committee this parti-
cular view was considered and voted
down. Now, as Chairman of the Com-
mittee you have subscribed to the
majority point of view. Al that you
say is that you had your own personal
reservations in the matter but as Chair-
man and as the Minister in charge of
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the Bill you are now piloting the Bill
and expressing the majority opinion
silently suggesting that in your perso-
nal opinion it is not the correct view.
(Laughter.)

SR C. C. BISWAS: That is not fair
to me, Sir. I have not issued any
whip on this matter which I might
have done. I stand by the Report of
the Joint Select Committee which I
signed.

MRr. CHAIRMAN: Yes, ot course.
Let us go forward.

SHRI P. SUNDARAYYA: But he
has been arguing against the Select
Committee. May I know.........

Sur1 C. C. BISWAS: If I am infer-
rupted by these questions, as I told
my friend yesterday, I could not be
expected to be answering all these
questions every day. The same ques-
tions are being repeated and I am
called upon to answer them every time.

SHR1 P. SUNDARAYYA: We would
like to know whether the Minister,
although he has signed the majority
report, is going to oppose.........

MR. CHAIRMAN: He is not oppos-
ing it.

Sury C. C. BISWAS: Am I not
entitled to point out if there is an in-
consistency so that the House may
decide?

Mr. CHAIRMAN: Mr. Biswas, let
us proceed with the Committee’'s
Report and the majority decision which
you are supporting.

Surr C. C. BISWAS: All that I am
pointing out is that there is an incon-
sistency between clause 4 and clause
15.

Surr V. K. DHAGE: In view of the
inconsistency pointed out by the Law
Minister, may I know whether the re-
tention of this clause would be in
order? The House having accepted
clause 4 (e), will it be in order to
discuss that proposition in clause 157
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Surr C. C. BISWAS: That point is

not for me to answer. That is a point

which Mr. Chairman will deal with.

SHR1 M. VALIULLA: Sir, I say it is
not inconsistent at all. Clause 4 re-
lates to new marriages that are to take
place while clause 15 deals with
marriages that have already taken
place. So there is no inconsistency.
(Interruptions.)

Mgr. CHAIRMAN: Order, order.

SHRI P. SUNDARAYYA: I would
like to point out that clause 4 is for
solemnization of special marriages but
clause 15 is for registering marriages
which have already been celebrated
earlier before the commencement of
this Act. Clause 15 is therefore
entirely different and covers not the
marriages that are sought to be so-
lemnized under clause 4 but marriages
‘which have been celebrated in other
forms. In such cases the parties can
under
this Act. As such, there is no incon-
sistency in clause 15 as it stands.

Syrr K. MADHAVA MENON
{Madras): Sir, the point of order raised
by my hon. friend Mr. Dhage is no
point of order at all. In the Report
of the Joint Select Committee, page 4,
clause 15 (old clause 14) it is specifi-
cally mentioned:

“In the opinion of the Joini Com-
mittee, the scope of this clause
should be widened so as to include
within it marriages, which al’hough
hit by the rule of prohibited de-
grees as defined in the Bill, are valid
under the personal law applicable to
the parties. This clause has been
amended accordingly”.

There is therefore deliberate mention
or it in the report. As such, where
is the point of order?

Sur1 K. S. HEGDE: But the point
is that the Law Minister is arguing
against it.
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Sur1 C. C. BISWAS: I was point-
ing out what had been decided by the
Joint Select Committee on clause
15 (1) (e). I also stated at that time
that personally I was not happy about
this. I merely expressed my personal
opinion. I do not for one moment
suggest that I do not accept the deci-
sion of the Joint Select Committee; 1
accept it and I stand by it. I submit
that I was entitled to say, as I said
here, I was not happy about it.

SHR1 P. SUNDARAYYA: You must
resign and express that view.

Surr RAJAGOPAL NAIDU: On a
point of order, Sir. The hon. tha Law
Minister, in the capacity of the Chair-
man of the Joint Select Committee,
has expressed the majority view though
personally he was against it and he has
not appended any minute of dissent for
doing so. I would like to know from
the Chairman whether he is entitled to
argue against it.

MRr. CHAIRMAN : He is not arguing,
he is just stating his personal view on
the matter.

SHRI K. S. HEGDE: Sir, being a very

important convention, I guite agree
that when the Report of the Joint
Select Committee is submitted and

where the Chairman has not appended
a note of dissent, it is his duty to sup-
port it here. But he places the Joint
Select Committee Report before us and
argues against it. It is just like a law-
yer arguing against his own party.

Mgr. CHAIRMAN: All that he meant
to say was that he was not happy
about it.

Surr C. C. BISWAS: I maintain, Sir,
that I am not happy about it. But I
accept the Joint Select Committee’s
Report and I stand by it.

Sur1 B. C. GHOSE (West Bengal):
The point of order was raised and two
issues were raised along with it. Does
it mean that a membker of the Select
Committee who has given his opinion,
apart from the question whether he
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was a Minister or not, cannot change
his opinion when the Bill comes up be-
fore the House? Secondly, the question
arises whether in a case like this—I do
not know what is the precedent in this
matter—when a Bill is brought by the
1Government,—whether it 1is being
piloted as a Government Bill or non-
Government Bill—and independence is
.given to the Members to vote as their
conscience dictates, whether a Minister
piloting the Bill cannot also express
his personal opinion. That is also to
be considered.

Surr P. SUNDARAYYA: Sir, I agree
that a Member is entitled to change
his opinion by the time the Bill comes
from the Joint Select Committee to the

House. Even a Minister is entitled to
change his opinion. But I feel that it
will be good for the parliamentary

tradition and for the smooth working
of Parliament if he chooses to resign
and do it. N

Surl K. S. HEGDE: Sir, the records

may be seen whether he was arguing |

against it or not.

MR. CHAIRMAN: He has not
changed his view from the moment he
was in the Select Committee up till
now; but both there and here he only
expressed some ‘unhappiness’ about
the particular clause, but he has decid-
ed to support the majority view both
in the Select Committee and here. If
he has such a conscientious objection,
then what you say may be all right;
but it is not so. He is now piloting
this Bill as it has come from the Select
Committee.

Surr C. C. BISWAS: Points of order.
Sir, have been raised.......

Mr. CHAIRMAN: Yes, yes, from
many sides; but please go on, Mr.
Biswas.

Sgri C. C. BISWAS: For my perso-
nal edification, Sir, am I not entitled
to express my personal views?

Some Hon. MEMBERS: You are.
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SoMme otHER Hon. MEMBERS: You
are not.

Sarr C. C. BISWAS: For my perso-
nal guidance in future, I should like to
have a ruling from you whether a
Minister who is piloting his Bill has
any right to express his personal view
or not.

Surr P. SUNDARAYYA: 1 would
iike to draw your attention to the fact
that the Constitution enjoins joint res-
ponsibility of the Cabinet, and as such,
a Minister is not entitled to express an
opinion different trom that held by the
Government, or different from the
Government point of view.

MR. CHAIRMAN: Mr. Biswas, you
have expressed your views. You are
now piloting the Joint Select Commit-
tee’s report. You had better proceed
with it.

SHRI M. VALIULLA : He has said he
is not happy with it; supposing we
agree with it, will he be happy?

Surr C. C. BISWAS: If my friends
are so delicate tha. the slightest sug-
gestion from the Law Minister setting
out his personal views is to upset them,
I can only express my sorrow for my
hon. friends here.

Surr P. SUNDARAYYA: In what-
ever way you may pass your Bill, peo-
ple are going to marry and they will
continue to do it.

Surr C. C. BISWAS: I strongly
object to the statement which is quite
unbecoming of a  Member of this

Surr P. SUNDARAYYA: I can say
that it is quite unbecoming of a
Minister to say so.

Surr C. C. BISWAS:.. ...to make
personal remarks and to hurl flings
aimed at a particular Member. This
ic not the way, Sir, in which we are
accustomed. as Mermbers of Assemblics,

] to function.
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SHAI P. SUNDARAYYA: Nor are we.

SHRI C. C. BISWAS: We do not draw
our inspiration from elsewhere.

SHRI P. SUNDARAYYA: Sir, I would
like him to repeat that.

Mr, CHAIRMAN: Mr. Biswas, please
go on to the next amendment.

SHRI C. C. BISWAS: I now come 0
the last amendment moved by Mr.
Kishen Chand. It raises a very impor-
tant point. His point is this. Now,
under the provisions of clause 15, any
marriage celebrated whether before or
after the commencement of this Act,
may be registered under this Act only
if both the parties agree. But, his
suggestion is that registration may also
be allowed at the instance of either
party to the marriage; even where the
parties do not agree it should be pos-
sible to get the marriage registered and
he wishes it should be allowed, not for
all purposes under this Bill, but only for
the purposes of “annulment, judicial
separation and divorce”.

There are other consequences of a
marriage under this Act. But it is only
as regards annulment, judicial separa-
tion and divorce that Shri Kishen
Chand suggests that it should be open
to either party to apply for registration
of a marriage.

There may be hard cases, Sir. I
admit it. But such a provision would
be necessary only where the parties had
previously married under a law which
did not give them the same facilities
in respect of these matters as the pre-
sent Bill does. I do not know if in such
cases it would be possible to confer on
them these rights even by enacting a
new law. Any way, Sir, the Hindu
Marriage and Divorce Bill has been
placed before the House, and if my hon.
friends will have a look at it, they will
find that that Bill makes express pro-
vision for judicial separation, annul-
ment of marriage, divorce, etc., almost
In similar terms as this Bill does. So
these rights of divorce, judicial separa-
tion, annulment of marriage etc., are
going to be given to Hindus. And the
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existing marriage laws of Christians,
Parsis and Muslims already allow them
these rights.

Sur1 KISHEN CHAND (Hyderabad):
On a point of personal explanation, Sir.
Even among Muslims, if a woman seeks
divoice, she loses all dower and alimony
etc. Therefore, I had introduced this
amendment providing ihat if a Muslim
woman seeks divorce under this Spe-
cial Marriage Bill, she will be entitled
to alimony and maintenance, etc., which
she could not get under her personal
law.

Kazi KARIMUDDIN (Madhya Pra-
desh): Sir, May I tell my hon. friend
that a Muslim woman does not lose her
right to dower?

SHRr1 C. C. BISWAS: What I am try-
ing to point out is this. Without going
into details of the provisions for divorce,
judicial separation etc. gvhich exist in
the marriage laws of communities, I
say that substantially"the amendment
which Shri Kishen Chand has moved
is for the benefit of Hindus—or I shall
put it in another way—is for the benefit
of persons domiciled in India who are
not Muslims, or Christians, or Parsis,
or Jews. Now so far as Christians
and Muslims are concerned, they have
got the right of divorce already provi-
ded for them under their personal law.
So also as regards Parsis, and as re-
gards Jews, ete. The only community
which does not now possess the rights
of divorce, etc., is the Hindu commu-
nity, for which the Hindu Marriage
and Divorce Bill is going to be enacted.
Now, Sir, all these rights which you
find in the Special Marriage Bill are
going to be provided for the Hindus in
that Bill. That shows that even with-
out allowing registration it will be pos-
sible for the Hindus, who do not enjoy
these rights, to get these rights when
the Hindu Marriage and Divorce Bill
is passed. Well, they have waited for
so long. Can they not wait for another
few months only, because that Bill has
been already introduced and this House
has referred it to a Joint Select Com-
mittee. It is coming up next week
possibly, in the other House when that
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House will allot its quota to the Joint
Committee. The Joint Committee will
meet shortly, and we expect, Sir, that
if not in this session, in the next session
the Bill will become law, and ali those
rights will be conferred on Hindus.
9 A And the word ‘Hindu’ hasz been

defined there in a very wide
sense. It includes Buddhists, Jains,
Sikhs and every other person who
is not a Muslim, Christian, Parsi
or Jew. Therefore it is a very
comprehensive Bill, and if that Bill
becomes law, all these rights will be
provided. A Hindu who is married
under his personal law will, under that
Act, when i1t is passed, e enfitled to
apply for divorce, apply judicial
separation, apply for nullity of mar-
riage ete. There is no point now in

departing from the scheme of this legis-
lation.

MaJ.-GENERAL S. S. SOKHEY /Nomi-
nated): May I ask the hon. Minister to
address all of Us? He is always ad-
dressing only those who are sitting on
his right.

Surr C. C BISWAS: I am speaking
to all the hon Members although I am
looking at you all the time, Sir.

Mr. CHAIRMAN: Yes, yes.

SuRr C. C. BISWAS: Therefore what
I am suggesting is that there is no point
in registering a marriage in the way
suggested by my hon. friend. Mr. Kishen
Chand. Therefore I oppose his amend-
ment.

Surr P. SUNDARAYYA: He has not
spoken on my amendment.

Mgr. CHAIRMAN: Do not bother.

Now the first amendment I am put-
ting is by Shri Tankha.

The question is:

132 “Thit at page 6, iine 25, after
the word ‘celebrated’ the words ‘un-
der any lawy, or any custom or usage
having the force of law® Ye inserted.”

The motion was negatived.
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Mgr. CHAIRMAN: Mr. Vaidya’s
amendments are barred. Now, Shri-
mati Seeta Parmanand’s amendment.

The question is:

21 “That at page 6, line 30, after
the word ‘marriage’ the words ‘recog-
nised by the customary law of either
parties to the marriage’ be inserted.”

The motion was negatived.
MRr. CHATRMAN: The question is:

22. 63 and 134. “That at page 6,
lines 40 to 42, the words ‘unles- the
law or any custom or usage having
the force of law, gaverning each aof
them permits of a marriage between
the two’ be deleted.”

The motion was negatived.
MRr. CHAIRMAN: The question is:

136. “That at page 6, after line
46, the following be added, nawme-
ly:—

‘(2) For the duration of one year
from the commencement of this
law, any marriage previously
solemnized under any law, usage
or custom, may be registered un-
der this Act by one party orly for
the purposes of annulment, iudi-
cial separation and divorce, and
due notice of such registration will
be given to the other party.’”

The motion was negatived.

Mr. CHAIRMAN: The question is:

178 “That at page 6, line 35, for
the words ‘an idiot’ the words ‘of
unsound mind’ be substituted.”

The motion was negatived.

Mgr. CHAIRMAN: The question is:

“That clause 15 stand part of the
Bill.

The motion was adopted.

Clause 15 was added to the Bill,
- Clause 16 was added io the Bill
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Mgr. CHAIRMAN: Now we come to
«lause 17. There are two amendments,
Nos. 137 and 81. Those who wish to
move can move their amendments.

PanpiT S. S. N. TANKHA (Uttar

Pradesh): Sir, I move;

137. “That at page 7, lines 12-13,

the words “refusing to register a
marriage under this chapter’ be
deleted.”

Ser1 GOVINDA REDDY: Sir, I

move:

81. “That at page 7, line 13, for the
words ‘fAfieen days' the words ‘Ahirty
days’ be substituted.”

MR. CHAIRMAN: The clause and
the amendments are now open for dis-
cussion.

Suri GOVINDA REDDY: This
should be accepted because we have al-
ready accepted an amendment to a simi-
lar effect toclause 8. There the appea!
time provided was only 15 days. My
amendment was that it should be 30
days, and here also it is the same. The
time provided is 15 days, and the
amendment is for 30 days.

Panpir S. S. N. TANKHA: Yester-
day I moved a similar amendment in
another clause whereby I wanted it to
be made open for any person who is
aggrieved against an order of a Mar-
riage Officer to appeal. That unfortu-
nately was not accepted by the House.

Mgr. CHAIRMAN: Therefore, you
don’t want to press this amendment.

PanpiT S. 8. N. TANKHA : No, Sir.

*Amendment No. 137 was, by leave,
withdrawn.

there is
The ques-

Mr., CHAIRMAN: Then,
ovly one amendment left.
tion is:

81. “That at page 7, line 13, for
the words ‘fifteen days’ the words
‘thirty days’ be substituted.”

*For teft of amendment see above.
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The motion was adopfed.

MR. CHAIRMAN: The question is:
“That clause 17, as amended, stand
part of the Bill.”

The motion was adopted.

Clause 17, as amended, was added

to the Bill.
MR. CHAIRMAN: The motion is:

“That clause 18 stand part of the
Bill.”

There are some amendments.

Panoir S. S. N. TANKHA: Sir, I
move:

138. “That at page 7, lines 23 to
26, the words ‘and all children born
after the date of the ceremony of
marriage (whose names shall also be
entered in the Marriage Certificate
Book) shall in all respects be deemed
to be and always to have been the
legitimate children of their parents’
be deleted.”

SHRI KANHAIYALAL D. VAIDYA
(Madhya Bharat): What about my
amendment, Sir? -

Mr. CHAIRMAN: They are all out
of order, new clauses 18A 18B and

18C.
Kazi KARIMUDDIN: Sir, I move:

168. “That at page 7, at the end

of line 26, the following be added,
namely:—
‘but they shall not inherit ex-

cept from their parents’.”

Mr. CHAIRMAN: 173,

by Mr. Biswas.

Then, No.

Sur1 C. C. BISWAS: Sir, I move:

173. “That at page ™ in line 19,
for the word ‘Where’ the words ‘Sub-
ject to the provisions contained in
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sub-section (3) of section 24, where’
be substituted.”

Mgr. CHAIRMAN: The clause and
the amendments are now open for dis-
cussion. -

Surt KANHAIYALAL D. VAIDYA:
Before we proceed, I want to say some-
thing on my amendment.

Mr. CHAIRMAN: I will give you a
chance of saying that, but you cannot
question the decision of the Chair.

SHR1 KANHAIYALAL D. VAIDYA:
I won't do that, Sir. I want to zayv
something only on my amendment.

Panprr S. S. N. TANKHA: Sir, my
amendment to clause 18 is to the
effect that this clause should end with
the words “Where a certificate of mar-
riage has been finally entered in 1the
Marriage Certificate Book under this
Chapter, the marriage shall as from the
date of such entry, be deemed to be a
marriage solemnized under this Act”.
The clause should end here and the
words “and all children born after the
date of the ceremony of marriage (whose
names shall also be entered in the Mar-~
riage Certificat2 Book) shall in all res
pects be deemed to be and always to
have been the legitimate children of
their parents’ should be deleted.

First of all, I would like to say, Sir,
that the Bill as introduced in the other
House did not contain the latter por-
tion of this clause. These words have
been added by the Joint Select Com-
mittee. My fear is that by the reten-
tion of these words in this clause you
are opening the flocdgates for litiga-
tion. It is certainly true that this liti-
gation will benefit my class, viz. the
lawyer class, but all the same I would
warn the House of the implications of
those words and would ask the House
to consider with a cool mind the con-
sequences of the retention of thesa
werds. You are well aware, Sir, that
there are two kinds of properties—the
self-acquired or separate properties and
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the joint family properties. In the
first class of properties, viz. separate

or self-acquired properties, the owner
has the fullest right to make a gift or
make a will"in respect of his propert-
ies, and therefore in such cases where
the owner has two wives, one the law-
fully wadded wife and the other who
has been accepted to be his wife though
she has not gone through any formalily
of marriage......

Sur1 RAJAGOPAL NAIDU: That is
only concubinage, and the law of con--
cubinage will apply.

Panpir S. S. N. TANKHA:... it
would be open to that owner in his life-
time to give away his property either
wholly or partly to the children born
our of this unholy alliance, and in such
a case, perhaps the retention of these
words will not adversely affect any
person if the father chooses to give
away his property to such children.
Now, let us consider the case of those
who own joint family properties, parti-
cularly those governed by the Mitak-
shara law, in which a child acquires

rights by birth. In that case, what
would be the position? With regard
to marriage which have not been

solemnized in any recognized form but
which are row attempted to be regis-
tered under this Act, the position will
be that whereas formerly the children
born out of the recognised form of mar-
riage were alone entitled to a share in
the properties with the father, since
they acquired their rights in the pro-
perty by birth. but now by the accept-
ance of this clause as it st.unds before us
now, the children born of the lawful
marriage and the childrer born out of
the unholv alliance will have an equal
share in the properties, with the result
that the share of those who have
acquired the prop=rties by right of
birth will be affected by the inclusion of
additional sharers. Now, is that at all
fair? Suppose there are three sons by
the first lawfully wedded wife and
there are three sons by another woman
not lawfully married, whom the father
now wishes to benefit. It is a verv
well-known fact that usually the father
is more attached to the second younger
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[Pandit S. S. N. Tankha.]
wife, and I shall not be surprised if to
the detriment of the sons of the first
wife, the father would now want to get
his second marriage registered under
this Act and thus give a share in his
property to the children of the unholy
alliance also. Therefore, I would ask
the House to very cooly consider the
implications of the retention of these
words and not be led away by the in-
terests of the children who were not
considered legitimate up till now. With
these words, I would ask the House to
delete the latter portion of the clause
and allow the first portion only to re-
main as has been suggested by me.

Kazr KARIMUDDIN: Mr. Chairman,
the implications of clause 18 are very
serious. It is laid down in the clause
as follows:

“All children born after the date
of the ceremony of marriage... ..
shall in all respects be deemed to

be and always to have been the
legitimate children of their par-
ents.”

In other words this means that even
if children are born within two months
after registration, they will be legaliz-
e under this clause and if they aie
legalized, they will be legitimate child-
ren of their parents. The first point
which I want to raise in this con-
nection is that these children will in-
herit from their parents under clause
21 under the Succesion Act. Once
they are legalized they are legitimate
children, even if they are illegitimate
under the personal law of the Muslims
they will inherit from other relations
also and if they are governed by the
Succession Act, the other relations will
not be entitled to inherit from them
Therefore the implication of this clause
is that the third parties are affected.
I want the Law Minister to look into
the matter. This view has been ex-
pressed by Mr. Pocker also in his
minute of dissent. He says:

“Those who register their mar-
riages under the Act are governed
by the Succession Act and hence
those who would have inherited
from them wunder their personal
law are deprived of such right of

L
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inheritance but on the other hand
the persons who register their mar-
riage under this Act are not debar-
red from inheriting from their re-
lations under their personal law.”

As an instance of this, under the
Mohammadan law, if the son dies
and leave grand-children, the grand-
children are deprived of their in-
heritance in  preference to other
relations. Under the Succession Act
there is a special provision. They
are entitled to a share under the
Succession Act. Now  those rela-
tions who are entitled to inherit if
the son dies and there are grand-
children, will be deprived of their share
under the Succession Act and those
who are illegitimate children under the
personal law and those who are legaliz-
ed under clause 18 will be entitled tec
inherit from third parties and other re-
lations. Suppose there are two brothers,
one brother who is a Muslim and
who does not marry under this Act has
no issues, has no wife and leaves in-
heritance, now the children who
are born of the other parents will

be entitled to inherit under the
personal law from the brother who
has mno issuzs and who has

left the property. Thus this is giving
special advantage to those who are
married under this Act. Therefore my
submission is that this law affects the
third parties and I hope that this un-
fair advantage will not be given
those whose parents were marriad
under this Act.

Surl KANHAIYALAL D. VAIDYA:
Sir, my amendments are conceraed
with clause 18 which says:

“shall in all respects be deemed to
be and always to have been the
legitimate children of their parents”

But it is silent on this. What about
the children? Sir, we are giving to the
society a new law based on equality of
sex but we don’t provide any protec-
tion to the children. Unless all those
things that are mentioned in my am-
endment, are given to the children, this
Bill will fail. While we are giving
these things to the society—all those
rights—you are not giving the protec-
tion which is required for children bora



4431 Special Marriage

out of such marriages. In our coun-
try there are thousands and thousands
of women and children and they are
either being treated as criminals or they
have to live on the mercy of others or
they have to live on prostitution. I
think I may be allowed to move my
amendment.

Mgr. CHAIRMAN: I am not allow-
ing them because they are outside the
scope of this Bill. You are allowed to
talk on the general proposition. These
amendments are not allowed.

Surt KANHAIYALAL D. VAIDYA:
Sir, I request you to allow them.

MR.
«cannot,

CHAIRMAN: I am sorry, I

Surr KANHAIYALAL D. VAQQ{A:
I want to speak on general principles.

Mgr. CHAIRMAN: You can talk on
this but not on your specific amend-
ments which are disallowed as they are
outside the scope of the Bill,

Sur1 KANHAIYALAL D. VAIDYA:
T can refer to them?

Mr. CHAIRMAN: Generally you
can talk if you want to. Not on the
amendment.

Sur1 KANHAIYALAL D. VAIDYA:
But I think the Law Minister will con-
sider seriously the point which I have
raised in my amendment. Unless you
give protection to those children, what
will happen to those children? They
will have to go to destitute homes or
they will have to rather take to prosti-
tution. We are not going to encourage
these institutions of prostitution and
begging and all the criminal type of
activities. There are no children’s
homes. It is shortage of those neces-
sities that the country is facing. There
are millions and millions of children
and they are not properly looked after
even by the parents and they have
rather given up their religion and they
are being sold to Christian Mission-
aries in this country. So far as Child-
ren’s Homes are concerned, they are
nothing but simple poor men’s homes
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where some beggars or some children
are  given protection. Therefore

making a legislation of this nature and
paiticularly wnen you have raised the
age to 21, I think it is in the interest of
the country that you should give seri-
ous consideration {o the problem of
children and particularly all those
children who are born out of wedlock.
You are dealing with a law which s
dealing equally with the males and fe-
males in the society. You are trying
to create a new social order based on
your Constitution. You have given the
right of equalitv of sex. So unless you
give serious consideration to these pro-

fHems, I think this law will not serve
any purpose to the marriage institu-
tion and will not be conducive to the
healthy growth of social order in the
country because those children who
will be governed under this law will not,
get the protection and unless they get
it and the parents are satisfied in their
social necessities and other things, I
think your new society and the country
cannot prosper. So I press that you
should do something so far as the child-
ren and the right of husband and wife
are concerned.

Surt K. S. HEGDE: Mr. Chairman,
my hon. friend from Madhya Pradesh
presenied to the House a certain diffi-
culty and asked us to consider the
amendments.

An Hon. MEMBER: Not Madhya
Pradesh but Madhya Bharat.

Suri K. 8. HEGDE: I am sorry. The
difficulty that he was entertaining is
probably due to not sufficiently appre-
ciating the wording of clause 18. Clause
18 ¢f the Bill read with clause 15 of the
Bill provides for a contingency where
celebration of a marriage might have
taken place much earlier—supposing
2 or 3 years earlier—and the registra-
tion of the marriage may take place
hereinafter after the passage of this
Bill. What is provided in clause 18
is, once the marriage 1is registered
under the present Act, the mar-
riage shall be deemed to have
been a valid transaction from the
date of the celebration of the mar-
riage. So if a man marries a
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[Shri K. 8. Hegde.l
woman with child and a child is born
within {wo months of the marriage,
here is an illegitimate child to which
you are extending legitimacy and cer
tain rights to property but what is pro-
vided in clause 18 is that mere-
ly because of certain want of
legal formalities the marriage might
have been deemed to be invalid under
the existing law but might have taken
place 10 years back, it is legalized by
the provision of clause 18 and it dates
back the validity of marriage. So I
would invite the attention of the hon.

Member to the words employed in
clause 18 and also to those used in
clause 16. It is stated in clause 18
that:

“Where a certificate of marriage
has been finally entered in the
Marriage Certificate Book under this
Chapter the marriage shall as from
the date of such entiry, be deemed to
be a marriage solemnized under this
Act”

And it further states:

“and all children born after the
date of the ceremony of marriage
(whose names shall also be entered
in the Marriage Certificate Book)
shall in all respects be deemed to be
and always to have been the legiti-
mate children of their parents”.

Therefore, this is a clause which is en-
larging certain rights which does not
exist under the law as it stands at pre-
sent.

Another misapprehension that is
shared by the hon. Member is that he
thinks this is a limiting Act and not an
enlarging Act. I shall explain myself.
He thinks this is an Act intended for
somebody who has no other go. It is
not so. We, many hon. Members of this
House believe that this is the first step
towards the bringing in of a common

Civil Code. This is an Act which con-
fers more and more rights. This is not
ai: Act which imposes limitations.

Wherever it is possible, the idea is {o
enlarge the rights, to get more and more
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people to come under the Act, and we
are looking forward, in the immediate
future, to a time when probably most
of the Indians will get married under
this Act and leave severely alone the
present custom which has got its own
limitations. So it is no good when we
consider an Act of this type, a liberal-
ising Act, to think in a very narrow
way. We should try to remove as.
many obstacles as possible. But ac-
cepting the amendment of Kazi Karim-
uddin would be accepting obstacles
in the way of the full implementation
and realisation of this measure. So I
oppose the amendment.

Mr. CHAIRMAN: Yes, Dr. Kunzru,
you wanted to say something?

Surr H. N. KUNZRU (Uttar Pra-
desh): Yes, but Shri Hegde has said
very well wnat I wanted to say and so
1 do not want to say anything now.

SHRI P. SUNDARAYYA: Sir, I
would only submit that this is one of
the most progressive provisions in the
whole measure which the hon. Mem-
ber’s amendment seeks to remove. So
I request the hon. Law Minister to
stick to the original provision and not
to accept the amendment provoscd.

Surr C. C. BISWAS: Sir, I cannot
quite understand the amendment
moved by my hon. friend from Madhya
Pradesh. After a great deal of thought
the Joint Select Committee accepted
this addition to clause 18 and it was
done with a definite purpose. The
whole object is, as I explained 1t in my
opening remarks, if there is any ques-
tion as to the validity of any previous
marriage, if it is registered under this
Act, then the marriage should be re-
garded as valid. That was one of the
main objects of clause 15. Now, so far
as the concluding part of clause 18
which was added by the Joint Select
Committee is concerned, that only
confers the status of legitimacy on
children born of the parents previcus
1o registration. 'That is about all that
it does. If they were not legitimate,
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sirictly speaking, after the registration,
they will be deemed to be legitimate
with retrospective effect. Sir, I should
think that everyone in this House
would welcume such a provision, After
all, the children who are born, are not
responsible for their legitimacy or ille-
gitimacy. However harshly you may
deal with those who have illegitimate
relations and produce the offsprings, no
blame ought {o attach to the offsprings
themselves. Therefore, Sir, it by vir-
tue of registration we can render those
who might otherwise be regarded as
illegitimate, legitimate, no harm is
done, On the other hand, it is doing
a piece of social service. Therefore,
no objection should be raised te such a
provisions as this, unless rights to pro-
perty or other important rights are
affected or interfered with. There will

be no difficulty in the matter
of succession. You will find
it provided in clause 21, which
deals with succession, that suec-

cession to the property of any person
whose marriage is solemnized under
this Act and to the property of the
issue of such marriage shall be regu-
lated by the provisions of the Indian
Succession Act. The question is, whe-
ther the children of a marriage now
registered, who are born before
registration can be regarded as if they
were issues of a marriage actually
solemnized under this Act. What is the
effect of registration? Will the children
on whom legitimacy is conferred by
this provision be regarded as children of
a marriage solemnized under this Act,
with full rights of inheritance to the
property of the person marrying, and
will succession to their property be also
regulated by the provisions of the
Indian Succession Act? Ip other words
will registration attract the provisions
of clause 21 regarding succession in the
case of children born before registration
in the same way as in that of children
who are born after registration? That
is the question which has got to be con-
sidered. Sir, I would not hazard an
opinion myself. That is a question
which is not wholly free from difficulty.
But even so, there need not he
any objecticn to thig provision,

Suppose the children who  were
25 C.5.D. ¢
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born  before registration of a
marriage are allowed by virtue
of registration to be legitimate, and thus
given the same position as the other
children, what difference does it make?
The fact that they were illegitimate be-
fore and are now rendered legitimate,
would only entitle them to inherit the
father’s property simultaneously with
the children who may be born after re-
gistration; in other words, all the child-
ren will share equally in the inherit-
ance,

SHrI K. S. HEGDE: The birth of
every child affects the position.

SHrr C. C. BISWAS: Yes, and there-
fore, what does it matter if the other
children are declared legitimate now?

PanpiTt S. S. N. TANKHA: May I
ask the hon. Law Minister whether this
will not mean divesting the persons of
the rights which have been vested in
them in respect of the property? They
had acquired certain rights by birth.
The property vests in them along with
the other sharers in the joint family
property which by this amendment you
will indirectly divest them namely of
the share that they have already ac-
quired in the property, and this I be-
lieve, the law cannot allow. .

SHR1 C. C. BISWAS: As a matter of
fact, even for children born of a mar-
riage actually solemnized, their rights
cannot accrue by birth. We are here
concerned with succession, which opens
on the death of the last owner, and
there can be no question of divesting.
It is only on the death of the person
who marries that the rights of others
to his property will accrue. There is,
therefore, no question of a vested right
being divested. We are only saving
that certain children born previous to
registration will be deemed 1o be legi-
timate, and they will succeed to their
paternal property equally with after-
born children.

Mgr. CHAIRMAN: Yes, the next

amendment.
vt ()
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T[Syep MAZHAR IMAM (Bihar):
I want to know whether an illegitimate
child will be considered to be legiti-
mate only by a legal provision.]

Saar 0 (he) e e
R T

4 [SHr1 TAJAMUL HUSAIN (Bihar):
Surely it will be considered so.]

Surr C. C. BISWAS: That is
very object of this provision.

the

The next amendment of mine is No.
173 in List II. In order to understand
this amendment, we should refer to
clause 24 of the Bill which deals with
void marriages. There it is stated
that:

“Any marriage solemnized under
this Act shall be null and void and
may be so declared by a decree of
nullity if,—

‘(i) any of the conditions specified
in clauses (a), (b), (c) and (e) of
section 4 has not been fulfilled.””

And then it has been declared that the
marriage which is registered will be
deemed to have been solemnized under
this Act. Now, it is very.difficult to it
in the case of a marriage which
is registered and therefore deemed
to be solemnized under this Act
with what you find in clause 24.
In the case of a marriage which

is registered, the conditions which
are required to Dbe fulfilled are
set out in clause 15 itself. Therefore.

I shall move, Sir, in connection with
that clause 24, an amendment which
really goes with this. That amendment
is “Nothing contained jn this section
shall apply to any marriage deemed
to be solemnized under this Act within
the meaning of section 18, but the re-

tEnglish translation.

[ COUNCIL ]

|
|

Bill, 1952 5438

gistration of any such marriage under
Chapter IIT may be declared to be of
no effect” that is to say, nullified, “if
the registration was in contravention
of any of the conditions specified in
clauses (a) to (e) of section 15”. Now
all these sub-clauses (a), (b), (¢) and
(e) of clause 4 seem to be inappro-
priate in the case of a marriage which
is deemed to be solemnized under the
Act. Therefore I am moving this.
It makes no difference in substance.

Kazi KARIMUDDIN: Sir, there is
no reply to my amendment.

SHR1I H. N. KUNZRU: We have not
been able to follow quite clearly some
of the remarks made by the hon. the
Law Minister,

SHRr1 C. C. BISWAS: Now, with re-
ference to what my hon. friend Dr.
Kunzru said, if there is any point
which requires clarification and on
which he had not been able to follow
what I had said, I shall be very glad
to offer such explanations as I may.
Now the question which was raised by
the amendment of my friend Kazi
Karimuddin raises a very important
issue, namely, whether the children who
will be now declared legitimate, will be
entitleq to share in the property of
their parents or not.

SHR; S. MAHANTY (Orissa):
not?

Why

Surr C. C. BISWAS: If they were
illegitimate, possibly they would not
be entitled to full rights of inheritance
from their parents. Accepting that
position, what is the effect of declaring

them to be legitimate? Would they
still be entitled to inheritance? That
is the question he has raised. @Now

that will depend upon what is the effect
of registration. If the registration
means that the marriage will be deem-
ed to have been solemnized under this
Act, then their rights of succession,
meaning rights of succession to the
property of the parents, will be regu-
lated by clause 21. That is the answer
to the question whether they would be
entitled to inherit from their parents
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because they are now declared legiti-
mate. They might have been illegiti-
mates, and then, but for this provision,
they would not have any rights of suc-
cession to their putative father, Now
the question is whether the fact that
they are now declared legitimate affer
registration entitles them to succession
to property.

Dr. SyrmMaTI SEETA PARMA-
NAND: How were they formerly
jllegitimate? They were never illegi-
timate.

SHRI C, C, BISWAS:
the point. That will
whether clause 21...

Well, that is
depend upon

SHR1 B. C. GHOSE: Well, clause 21
only says that the Indian Succession
Act shall apply. Do I understand that
the Indian Succession Act will apply
‘to a marriage deemed to be a marriage
solemnized under this Bill as per clause
217

Surr C. C. BISWAS: It ought to
apply according to my reading.

Sur! B. C. GHOSE: Will they share
in the properties?

Some Hon. MEMBERS: Yes.

Dr. SarimMaTi SEETA PARMA-
NAND: On a point of clarification. If
they are the children of marriages
which had been celebrated according
to custom, why should they be consider-
-ed illegitimate at all? They were
never illegitimate. 1 do not think that
the word “legitimate” is a happy expres-
sion. The question is that for purposes of
succession under the Indian Succession
Act they may not be considered legal
heirs. That is the meaning according
to me but I would like to have a clari-
fication if I am wrong.

Kazi KARIMUDDIN: The Law
Minister probably has not listened to
Ty speech and therefore no reply has
been given to the point raised by me.
My point is this. Those who are born
of this parentage will be entitled to
succession to the property of their
-parents under the Succession Act but
other relations will not be entitled to in-
herit under the personal law from the
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parents of these children. But
these children, when they are

legalised under clause 18, will be en-
titled to inherit under the Mohamma-
dan law also because they are declared
legal and legitimate childern. So they
will be inheriting from third parties
who have no connection but the third
parties cannot inherit under the Suc-
cession Act but these <children will
inherit from them also. So this is a
double advantage and this will be en-
croaching upon Mohammadan law and
in respect of those people who are not
parties to this marriage.

Sur1 C. C. BISWAS: The answer i§
very simple. As a matter of fact I
had indicated it. It is this. Tbe ques~
tion is whether these children who are
now declared legitimate will be regard-
ed as issues of a marriage solemnized
under this Act. If they are regarded as
issues of a marriage solemnized under
this Act they will be entitled to inherit-
ance, not otherwise. That is a point
on which, I said, I would rather reserve
my opinion.

SHR; B. C. GHOSE: We are passing
an Act and we should know what is......

Sur1 C. C. BISWAS: If you refer to
clause 21 you find, Sir, it is said:
“succession to the property of any
person whose marriage is solemnized
under this Act and to the property of
the issue of such marriage”. Now the
Succession Act provides the list of heirs
and there children are mentioned.
The question is whether the word
“children” as occurring in, I believe,
section 37 of the Indian Succession Act,
will include these children. But then
they are not children of a marriage
solemnized under this Act. They are
children of a marriage which by virtue
of registration is deemed to be solemniz-
ed under this Act, and if a marriage
which is solemnized in some other form
is by virtue of registration to be deemed
as a marriage solemnized under this
Act, well,....

Sur! K. S. HEGDE: There will be
different types of status.

SHR1 C. C. BISWAS: There would be
considerable force in the argument that
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[Shr1 C C Biswas.]

they should have the status of children
born of a marriage actually performed
under this Act That is the position,
Sir. That 1s my view, but 1t 1s quite
possible that a different view may be
taken That 1s what I indicated. We
want that a marriage after registration
would be regarded as a marriage
actually solemnized under this Act for
all purposes If for any reasons the
marriage as originally celebrated 1s of
doubtful validity and the children might
be regarded as illegitimate, they will
now be declared legitimate 1f the
marriage s registered, and will
have the status of legitimate children
with retrospective effect.

Kazr KARIMUDDIN: Sir, my point
has not been replied to What has
been urged 1s that they are legitimate
children. I do not dispute that. What
I have been submitting 1s that children
born of this parentage will be entitled
to inherit under section 37 of the
Succession Act and they will also be
entitled to mherit from third parties.
So they will be entitled to double in-
heritance, once from their parents and
again from third parties who are not
parties to this marriage.

Surr C. C. BISWAS That may be
so and that will be so That cannot
be avoided

Surr K S. HEGDE- Mr Chairman,
the hon the Law Minister instead of
throwing light has probably thrown a
lot of confusion into the discussion
He seems to have, like a Judge, reserv-
ed certan opinion which might have
been very helpful to the House In
Kaz) Sahib’s amendment a certain
principle 1s 1nvolved It 1s true that
children are legitumised for all pur-
poses I do not contribute to the view
that there can be different types of
legit mate children, one for one pur-
pose and another for another purpose
But the question before the Hoygse is,
would you accept the consequences of
that legitimacy or not? As Kazi Sahib
very rightly put it, once you legitimise
them, they can inherit both from the
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| parents and also from others. But
kindly cons der the converse cases.

Suppose a Muslim marries a Muslim
and then registers under the Special
Marriage Act. What happens 1f you
accept Kazi Sahib’s amendment then
that the child will only get from the
parent and will be debarred from

getting from the others. Supposing
even a MuslL.m marries legitimately
under this Bill, 1if you accept the
amendment the effect is that you

deprive the children of all their mights.
The alternative before the House 1s
either you stop the rights of certain
persons who get additional rights or
deprive them of all rights to which
they are otherwise entitled. The
object of the measure is one of enlarg-
ing the rights and not of limiting
them If two alternatives are before
the House and two consequences flow,
do please accept the one that enlarges
the rights and not the one that limits
them While it may take away the
rights 1n a few cases where they ought
to be taken away, is also takes away
the right of many people who are
entitled to that right So I would beg
of the House not to accept the amend-
ment of Kazi Sahib,

Mgr. CHAIRMAN: The question is:

138 “That at page 7, lines 23 to 26,
the words ‘and all children born after
the date of the ceremony of marriage
(whose names shall also be entered in
the Marriage Certificate Book) shall
in all respects be deemed to be and
always to have been the legitimate
children of their parents’ be deleted.”

The motion was negatived.
Mr CHAIRMAN: The question is

168. “That at page 7, at the end
of line 26, the following be added,
namely —

‘but they shall not inherit
cept from their parents’.”

ex-

The motion was nagatived

Mr. CHAIRMAN: Now, amendment
No. 173,
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Surr M. VALIULLA: I have got Clause 18, as amended, was added
something to say on the amendment to the Bill .

of the hon. the Law Minister before
it is put to vote.

MR. CHAIRMAN: Not at this stage.
You must have asked before I started
putting the amendments.

The question is:

173. “That at page 7, in line 19.

for the word “Where’ the words ‘Sub-

- ject to the provisions contained in

sub-section (3) of section 24, where’
be substituted.”

SHRy GOVINDA REDDY: But there
is no sub-section (3) to section 24.

Mgr. CHAIRMAN: When you come
to clause 24 you can raise the ques-
tion.

SR K. MADHAVA MENON: On
the face of it it is wrong. As it is,
there is no sub-section (3).

Mgr. CHAIRMAN: But the Law
Minister has read out what sub-section
(3) is going to he.

SHr1 C. C. BISWAS: Yes. I began
by saying that this and another
amendment which I shall move in

connection with clause 24 go together
and that is why I read out the other
amendment also. I read out my
amendment No. 174 then and if you
want, I can read it once again.

MR. CHAIRMAN: That is not ne-
cessary.

The question is:

173. “That at page 7, in line 19, for
the word ‘Where’ the words ‘Subject
40 the provisions contained in sub-
section (3) of section 24, where’ be
substituted.”

The motion was adopted.

Mgr. CHAIRMAN: The question is:

“That clause 18, as
stand part of the Biil.”

amended

“The motion was adopted.

Mr. CHAIRMAN: Now, we take up
clause 19. There are seven amend-
ments. Amendment No. 23 is out of
order, as it is a straight negative.

[MR. DEPUTY CHAIRMAN in the Chair.]

SHrr GOVINDA REDDY: Sir, I
wish to submit for reconsideration
that all negative amendments be not
disallowed. When it is a clause which
is included in another clause, an
amengdment to delete the former clause
is perfectly valid if a clause is redun~
dant for instance. So in certain cir-
cumstances negative amendments are
allowed. That is what I want te
submit. Here the clause is redundant.

Mr. DEPUTY CHAIRMAN:
the whole clause or sub-clause?

Is it

SHRI GOVINDA REDDY:
clause, Sir,

Whole

Mgr. DEPUTY CHAIRMAN: That is
out of order.

Surr GOVINDA REDDY: It cannot

be out of order for this reason. If it
becomes unnecessary by virtue of
another clause, then the amend-

ment for the deletion of that
clause will be quite valid. Here my
point is that clause 19 is quite un-
necessary because we have provided in
clauses 20 and 21 for succession to
property, that this is the status of the
member who marries under this Act.
Therefore when a status is already
prescribed there, is determined there,
this clause which is going to say some-
thing again is quite unnecessary. It
is redundant.

Mr. DEPUTY CHAIRMAN: If you
want, you may oppose it. This refers
to partition of the family and the
other one is in regard to succession.

SHr1 GOVINDA REDDY: In effect
it means the same thing.
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MR. DEPUTY CHAIRMAN: I rule 27. “That at page 7, after line
it out of order. 32, the following proviso be added,
namely:—
Surt TAJAMUL HUSAIN: May 1 ‘Provided that a marriage
§n ow at lwth ai stage we can oppose it? solemnized under this Act of
ow or later: any member of an undivided

Mr. DEPUTY CHAIRMAN: After-
wards.

DRr. SsrmmaTi SEETA PARMA-

NAND: Sir, I move:

24. “That for the existing clause 19,
the following be substituted, name-
ly:—

‘19, Effect of marriage on member
of undivided family—Any member
of an undivided family which pro-
fesses the Hindu, Buddhist, Sikh
or Jain religion, marrying under
this Act, shall not be deemed to
sever from such undivided family
if he does not elect to be govern-
ed by the Indian Succession Act,
1925 (XXXIX of 1925).’”

SHRr J. S. BISHT (Uttar Pradesh):
Sir, I do not want to move amendment
No. 25.

SHRmvMATI PARVATHI KRISHNAN
(Madras): Sir, I move:

26. “That at page 7, at the end
of line 32, the following be added,
namely:—

‘it at the time of the marriage
any such member makes a declara-

(]

tion for securing such severance’.

Surr KISHEN CHAND: Sir, I

move:

140. “That at page 7, at the end
of line 32, the following be added,
namely:—

‘unless the man by a specific
declaration before the Marriage
Officer desires to retain member-
ship of the joint family'.”

Surr S. MAHANTY: Sir, I move:

family who professes the Hindu,
Buddhist, Sikh or Jain religion to
a person professing identical re-
ligion shall not be deemed to effect
the severance from such family.’’

SHrRr B. M. GUPTE (Bombay): Sir,
I move:

83. “That at page 7, after line 32,
the following proviso be added,
namely:—

‘Provided that this shall not ap-
ply if the other party to the mar-
riage also professes the Hindu,
Buddhist, Sikh or Jain religion.’’

Mg, DEPUTY CHAIRMAN: The
amendments and the clause are open
for discussion.

Dr. SuriMati SEETA  PARMA-
NAND: Mr. Deputy Chairman, the
amendment I have given notice of
is very clear. I feel that the
word ‘“severance” occurring in clause
19, should have been put under
the clause for “interpretation” or
“definition” namely under clause 2;
because, the word “severance” has been
subjected to many a judicial interpreta-
tion and has been interpreted different-
ly. It has been taken in some cases to
mean that under the amended Actof
1923 the person marrying under this Act
has no claim even to the share in the
property. On the other hand, it
means that the person who is severing
from an undivided family is entitled
to a share in the family property, but
afterwards, he is not entitled to live in
the same house, he is not to claim a:
share in the continuous income from
the joint family property. I should

like to refer, at this stage, to the inter-
pretation given to the word by the
¢ hon. the Law Minister when he open-
ed the subject. He said that this word
“severance” does not mean severance for
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worship of a common deity, or enjoy-
ing other benefits like a common kit~
chen etc. It is not understood what could
have been the meaning of “severance”
if you could not be severed for worship
and cooking, etc. as this clause which
had to be put, according to the note
submitted then by Shri Tej Bahadur
Sapru and Sir Hari Singh Gour, would
show. In fact severance for this pur-
pose was desired. This was to apply
to people from different religions who
marry. It can be easily understood
in the case of a Hindu marrying a
Christian who would not be tolerated
by some extreme, orthodox people, and
would not like the mnewcomer to US€
the common house, to worship in com-
mon the ancestral deity and so on.
That is why I say that the word “sev-
erance” should be properly interpreted
so as not to leave it as a question of
doubt and provide a good field for
lawyers to reap a harvest of litigation
and also put the married couple in great
difficulties. There are a lot of people
who think today that they have pro-
gressed so much thal there is not going
to be any objection to people marrying
in Aifferent castes and in different re-
ligions living 1n the same fumily. That
is a matter of opinion. Stiil, Sir, the
law is to provide even for a few cases
where there are some orthodox mem-
bers of a family who do not like the
idea that one of them should marry in
a different religion and yet continue
to be a member of the joint family
and continue to live in the same house
and continue to worship the family ged.
Such people should not have to put up
with the consequences of his being in
the family. What is envisaged in the
amendment (No. 23) is that severance
should not be made automatic and it
gshould be left to the members to re-
unite at a future date. It is only from
this point of view that I have given
notice of this amendment. It says......

Mgr. DEPUTY CHAIRMAN: 1t is
clear, it is not necessary for you to read
it again.

Dr. Surmati SEETA PARMA-
NAND: Some Members......

[ 7TMAY 1954 ]

Bill, 1952 544

Mr. DEPUTY CHAIRMAN : They are
all so interested, all of them have read
1t.

Dr. SERIMATI SEETA PARMANAND;
Where the parties belong to the same
religion, a Hindu marrying a Hindu, the
severance would not be automatic.
It would also be another aspect of the
question: it is not common worship,
common Kkitchen, but the question of
succession where ‘he parties belonging
to the same religion come under .he
Special Marriage Act for the benefit of
succession and monogamy. The Law Mi-
nister has stated that when the compre-
hensive Hindu Marriage and Divorce
Bill is passed, this may not be neces-
10 am sary. 8o, as I have said ear-

lier, this Bill puts the cart be-
fore the horse and complicates things.
So long as the Bill is considered
in its entirety, it is necessary that two
people to be married should decide be-
tween themselves whether they would
like to be governed by the Indian Suc-
cession Act or the other Hindu Suc-
cession Act. I shall explain the posi-
tion.

Mr. DEPUTY CHAIRMAN: That is
what you have been doing all along;
you have been explaining.

SHr1 B. C. GHOSE: She is trying to
convince the House over and (ver
again,

Dr. SermMATI SEETA PARMA-
NAND: Sir, the personal laws of in-
heritance take different lines. Under
the Indian  Succession Act, the
benefits go mainly to the issue
of the person and particularly to
the wife The wife, in some cases
gets one-third share and the first
five thousand, or an equal share, and
so on. The fact is clear that under the
Indian Succession Act, the woman and
the direct issue of a person have the
right to inherit property. So, the man
should not be given the advantage of
getting the entire benefit of the Indian
Succession Act and claim also a right
of automatic severance angd claim a
portion of the family property under
the Special Marriage Act.



5449 Special Marriage

SuriMATI PARVATHI KRISHNAN:

L Sir, I wish to move this amendment
because I feel that this clause 19, as
it stands, really goes against the very
spirit of the Act, because, in this Act
we seek to enunciate the principle
ihat marriage by registration does not
mean ostracism. We seek to give op-

- portunities to as many people as wish
to register themselves under this Spe-

- cial Marrjage Act, and a clause like
this takes away from the very spirit of
the Act. It seeks to differentiate be-
tween the sacramental marriage and
the marriage under this Act and by
having a clause like this, we are 1pso
facto, saying “any one marrying under
this Act, breaks away from the

< joint family or from his family’.
By having such a clause, one
creates a position where i1 seems
as  though there is a sort of
stigma attached to the person who is
marrying under this Act. Both the
people, husband and wife, may belong
to the same religion; and inside the fa-
mily there may be no wish or desire for
such separation and even if they did not
belong to the same religion, the person
who might be coming from a different
community or belonging to a different
religion may be a very welcome addi-
tion to the family. Therefore, I feel
that this automatic severance that is
provided for in clause 19 will create a
situation where it makes it very diffi-
cult for such families to continue with-
out having to break up. I feel that
this clause which is almost like penal-
" ising the progressive nature of this Acl
should be amended so0 that it is left to
the individuals concerned and an option
is given to them to sever from the fa-
mily if they wish to do so. If there are
differences within the family, then,
such an amendment as I am putting
forward will provide for a severance,
at the same time, where families wish
*to remain united, where there are no

)

disagreements, it is our duty to see that
snch a thing is not denied to them. It
iz for this reason that the amendment
is brought forward. As it is, the clause

takes away from the spirit and pro-
gressive nature of the Bl
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Sur1 KISHEN CHAND. Sir, in the
uotes of dissent appended to the Sel-
ect Committee’s report, several Mem-
bers have pointed out that the inser-
tion of such a clause will come as a
handicap and act as a great deterrent
for marriage under this clause. I think
my wording is a little more clear. The
original clause remains as it is. The
amendment (No. 140) says:

“unless the man by a specific de-
claration before the Marriage Offi-
cer desires to retain membership of
the joint family”.

I thought it was a better way of put-
ting it; it is not in any way different
from the amendment moved by Shri-
mati Parvathi Krishnan. The wording
of my amendment, I think, is bettes

SHrr S. MAHANTY: My amendment
No. 27 is not the same. What I intend
to say is that I have tried to evolve a
sort of synthesis between clouse 19 as
it stands and the various points of
view which have been expressed
thereon. As it has been stated again
and again, this Bill is not intended
for the large majority of people wha
would always prefer to marry under
their own personal law. This law is
being provided for abnormal cases.
This has been admitted and I need not
go into that. Now the question is:
What is 3 family? A family is a primary
unit of society which represents a cer-
tain set of traditions or conventions,
Now if a particular member of that
family elects to break away from
that set of conventions, well, he Ioses
all his moral right to continue as a
member of that family. In such a
case severance from joint family is
only fit and proper. But if two mem-
bers professing the same faith marry
under this Act, there is no recson why
severance should be clamped down
upon them. That ig my point, Sir,

Mr. DEPUTY CHAIRMAN: Is your
amendment the same, Mr. Gupte?

Surr B. M. GUPTE: No. There is
a difference between his amendment
and mine. If a Hindu marries a
Sikh, his amendment will not apply
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-but mine will, as both are governed
by the Hindu Law. I would like to ex-
plain, Sir, why this amendment will
be necessary. Many a time it has
been shown that there is no necessity
for this clause at all because under the
Hindu Law any coparcener has the
right to ask for severance of the joint
status without assigning any reasons.
The mere expression on his part is
enough. Therefore there was no ne-
cessity for this clause. But a reply
was given by the Law Minister and the
Joint Select Committee that parties
<an re-unite. The reply would have
been correct if the joint status and
the re-union status were the same.
But it is not so. One is the creation
of law and the other of the act of par-
ties. If there is a minor coparcener,
there cannot be any re-union even
though all the adult parties may be
willing to have it. This clause is not
necessary even for those coparceners
who are violently opposed to a mar-
riage under this Act, because such peo-
ple will not wait even for solemniza-
tion of the marriage. As soon as a no-
tice is given, they will express their
Tight to sever, and severance will be
there. So this clause is not in any way
helpful to those who oppose, but at
the same time it imposes hardships on
those who do not oppose, because they
will not be in a position to re-unite
even though they may wish to doso I
therefore submit that if we are not
ready to go the whole hog, at least
my amendment which concerns all
those who are governed by the Hindu
Law, should be accepted.

Surt H. C. DASAPPA: The hon.
Members who have moved their
amendments, I am afraid, have not
applied their mingd to clause 21 regard-
ing the basis of succession among
those who marry under this Act. Now
either we must decide that the Succes-
sion Act applies to the couples who
marry under this Act or we must come
1o an understanding that they will be
guided by their personal law, the per-
sonal law of the male members. But
if clause 21 has to come into effect and
3f we are all agreed that we must take
the benefit of the Indian Succession
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Act, then, I think clause 19, as it
stands, has a place. Otherwise I am
unable to follow all this. Can we think
of g couple who is married under this
Act remaining coparceners in an un-
divided family and later when the
joint family property has been develop-
ed walking away with all the pioper-
ties when it d®es not suit them to re-
main in the family? Should they not,
right from the beginning, make 1t ab-
solutely clear as to under what law
they wish to be governed so far as suc-
cession and inheritance are concerned?
Therefore, Sir, if clause 21 remaing as
it is, clause 19 must have a place.

Surr B. K. MUKERJEE (Uttar Pra-
desh): If we cannot accept the amend-
ment for the deletion of this clause,
I am going to support the amendment
standing in the names of Shrimati
Parvathi Krishnan and Shri Bhupesh

Gupta—amendment No. 26. To my

mind, apart from raising the question
of property, this has got a psychologi-
cal effect also, if a law is enacted to
compel separation of the partjes taking
advantage of this Act. Marriages be-
tween persons professing different reli-
gious faiths are supposed to bhe encour-
aged under this law. But whatever
we give with the right hand to those
persons who prefer to solemnize their
marriages under this law we are
taking away that concession with the
left hand. The psychological effect will
not be se much in respect of the pro-
perty question as it will be in respect
of the penalty question. It will act as
a penal clause if we say, “If a Hindu
boy marries a Muslim girl, he will be
separated from the family; he will be
separated from the society itself.” That
operates as a penalty against his mar-
riage. Therefore, if the whole clause
cannot be deleted, the next best thing
will be to leave it to the parties
ccneerned to  decide whether they
want to go out of the family or
they want to remain in the
family. We cannot give this power to
other members of that family. The
parties should not be forced out of the
family. Therefore 1 support this amend-
ment. It is better than the amendments
standing in the name of either Mr.
Kishen Chand or Mr. Gupte. I feel
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[Shri B. K. Mukerjee.]
that we must Aeave it to the discretion
of the partis concerned to declare
whether they want to remain in the
family or they want a severance.

SHrr H. N. KUNZRU: Mr, Deputy
Chairman, the Select Qommittee gave a
great aeal of attention to this particular
clause, and I think that after consider-
ing all aspects of the question it decid-
ed to retain the provision contained in
clause 19. I think that on the whole
it arrived at a wise decision. How are
we, Sir, to decide whether the view
taken by the Select Committee was
sound or not? Are we to be guided
solely by sentiment and call it—as one
hon. Member did the other day—the
most vicioug clause in the Bill or should
we consider the effect of the omission
of the clause on the rights of the wife
and the daughters? The report of the
Select Committee makes it clear that,
if no severance from the joirt4 family
takes place, the daughters will not in-
herit any portion of the joint family
property. There are cases and there
may be cases where a man who marries
under the civil marriage law may not
be earning anything but may be depen-
dent on the interest of the money in-
vested by him along with his brothers.
What is to happen in such cases? Nei-
ther the wife nor the daughters
can have any share in the proper-
ty of this man, because, as the right
to property depends on survivorship,
no person can be supposed to have any
definite rights at any time, but if
clause 19 is retained, i.e., severance
from the joint family is agreed to, then
under the Indian Succession Act the
wife will have a share, since there will
be a netional division of the property
amongst the brothers, although they
may continue to live in the same house
and manage their property jointly. It
is not necessary even after the sever-
ance from the joint family takes place,
that the brothers or the members of
the joint family should go to a court
of law in order to have their shares
determined. They can live together as
they were doing before the marriage
under the civil marriage law, but legal-
1y the property of the person who mar-
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ries under the civil marriage law will
be separate from that of his brothers.
Consequently in that case, when he
dies, his wife and his daughters will
have a share in his property, but if he
remains a member of the joint family
and no severance from the joint family
takes place, neither the wife nor the
daughters will inherit any portion of
his property.

SHRI RAJAGOPAL NAIDU: Then
the Indian Succession Act will apply.

SHR1I V. K. DHAGE (Hyderabad):
That is with regard t{o separate pro-
perty.

SHRI RAJAGOPAL NAIDU: Une-
divided property.

Surr H. N. KUNZRU: My hon.

friend, Mr. Rajagopal Naidu, says that
the Indian Succession Act will apply to
the property of the person who, after
marrying under the civil marriage law,
dies. I am afraid that his ideas on the
subject are not quite clear. The
Indian Succession Act can apply only
when the share of the person who dies,
after marrying under the civil law, is
determined. How is that to be deter-
mined since no severance from the
joint family takes place? If there is
any other way of doing it, you can omit
these words, but I think the retention
of these words is necessary in the inter-
ests of the wife and the daughters. If
any other form of words can be devis-
ed to effect the same purpose, I do not
mind. The point that we should have
to consider is whether we want the wife
and the daughters of a person marrying
under the civil marriage law to have
any rights in his property or not. It is
all very gooq talking about the duty
of a joint family and so on, but we
must decide really whether we want
wife and daughters of the person to
have a share in his property or not.

Surr V. K. DHAGE: A share in the
joint property also.

Surr H. N. KUNZRU: There is one
more point to be considered. It is
quite possible that a man who marries
in an unorthoaox way may be earning
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something, may have some property
earned by him. In that case, of course,

the Indian Succession Act will apply to
his property, and his wife and daught-
ers will have share in it, but is there
any reason why they should be de-
prived of a share in the joint family
property? After all, the person who
marries under thig civil marriage law
has certain rights in the joint family
property. Are his wife and daughters
supposed to havemormally no interest
in it? I think that can hardly be con-
tended by us in view of the opinions
that many of us have expressed on this
guesiion in connection wifnh the dis-
cussion of the Hindu Coude in the Pro-
visional Parliament. It may be that
my hon, friend, the Law Minister, has
already drafted a law in regard io the
share of the wife and daughter of a
Hindu in his property, but the law 1is
not yet before us. We do not even
know whether even the draft of the law
is ready. When it will be ready and
when it will be passed by Parliament,
we do not know. It is therefore neces-
sary that we should, in considering
clause 19, pay due regard to the rights
of the wife and the daughters of a
man before agreeing to delete it. Its
deletion will be a retrograde move.
Apart from this, is it a fact that the
Hindu joint family is such a vital insti-
tution? Or is it slowly disintegrating?
It is a matter of common knowledge
that the Hindu joint family has been
disintegrating for a long time. It a
man dies leaving three or four sons, in
the vast majority of cases, they will
not continue to live together, and even
if they continue to live in the same
house, they will take care to divide the
property amongst themselves so that
the share of each person may be defi-
nitely known to him. What advantage

1 shall we confer on anybody by omit-

+ ting clause 19? We cannot save the
joint Hindu family which is already
dying from destruction in a few years.
We cannot change the effect of the so-
cial and economic laws that are in
operation now.

SHrRI RAJAGOPAIL NAIDU: The
joint family system will never die un-
less the law makes it die.
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Mgr. DEFUTY CHAIRMAN: We
need not go into that larger issue now.

Surt H. N. KUNZRU: Has he the
courage to fly in the face of facts and
say that the joint Hindu family 18 not
dying and will continue to live unless
its death is decreed by a law? The
facts of present day life are known to
everyone. We can say from our ex-
perience whether the joint Hindu
family is an exception rather than the
rule at the present time,

SHri GOVINDA REDDY: It has
been dying for haif a century.

Suri H. N. KUNZRU: I agree with
my hon. friend Mr. Reddy who says
that it has been dying slowly and
surely for about 50 years. Then why
should we retain that institution and
be unjust to the wife and daughters
of a man? I think, considering all the
circumstances, it is not merely desir-
able but necessary that clause 19
should be retained. Every notion of
fairness requires that the House should
agree to it.

Surt K. S. HEGDE: This 1s a very
important clause. Some of the special
laws are going to be affected.

Mr. DEPUTY CHAIRMAN: All.
points have been urged.

Surr K. S. HEGDE: I am going to-
show the effects.

Mgr. DEPUTY CHAIRMAN: Then
we will have to sit in the afternoon.

Surr K. S. HEGDE: That is another
aspect. This clause is likely to have
very mischievous consequences 4bout
it. I shall presently present before
you certain problems and I would re-
quest the House to see how we can
solve them. You have provided for
registration of the marriage under
clause 18 which has been passed by
the House. Supposing a man has
married under the Hindu Law and he
registers his marriage and he has got
some children; now what happens to.
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that marriage? Does he become sepa-
rated from his children or not imme-
diately after the marriage is register-
ed? A man with children registers
the marriage and the wording used is
“The marriage is solemnized wunder
this Act”. The moment he registers a
marriage, at that very point of time,
he gets himself divided and the child-
ren separate from the father from
that moment and they take their share
from the moment onwards and a sepa-
ration takes place. Suppose after the
registration you have some more
children and along with these children
the separated children also will get the
property on his death. The children
born after registration will not get the
full shares. That is one consequence.

Surt C. C. BISWAS: I did not under-
stand the point.

Surr K. 8. HEGDE: I shall again
analyse it. ‘A’ with 3 sons gets his
marriage registered. Immediately they
are divided in status.

Mgr. DEPUTY CHAIRMAN: Under
the Hindu Law children take only
through the father.

Surt K. S. HEGDE: But they have a
right of separation. Immediately they
are divided in status.

Mr. DEPUTY CHAIRMAN: The
father’s property is to be determined
first

Suarr K. S. HEGDE: It is a right by
birth.

Mr. DEPUTY CHAIRMAN: On the
death of the father they .....

Sur1 K. S. HEGDE: Even hefore the
death of the father they have a right
to claim their share. On registration
of the marriage, each one of the child
gets his share because they are in the
eyes of law divided in status. The
father gets only one-fourth of the
property. Now the father gets three
more children after the marriage. On
his death the property goes under the
Indian Succession Act i.e., all the six
.boys and along with other daughters

! as the first three boys who are born

under the ordinary Hindu Law will
get their share under the Hindu Law
and in addition they get their share
of the father’s one-fourth share under
the Indian Succession Act. That is,
the one-fourth share of the property
will be divided by 6 or 7 or 8 depend-
ing on the number of children.

AN HonN. MEMBER: That is inevi-
table as they are of two different
types.

SHrI K. S. HEGDE: As between the
two sets of children, one set will get
one-third of the property and the
other set will get 1/24th share. That
is one aspect. Take another aspect.
Under certain systems of law like
Marumakkattayam and Aliyasantha~
nam they are entitied to claim property
rights as a group. They are not get-
ting anything individually till a certain
event takes place. That is a valid
law. Take for instance that, I get
the right as a Kavaru. But mean-
while I am divided in status by my
marrying and registering the marri-
age and I am no more a member of
the family. I would not share in the
property. What happens to me?
These aspects have not been borne in
mind. Both under the Marumakkat-
tayam and Aliyasanthanam laws we
have no right of claiming an indivi-
dual share so long as the common an-
cestor is there, so far as the property
is concerned. It can be a physical
jointness and nothing else. Legally
we are severed from the joint family.
What property do I get? These are the
aspects, practical aspects apart from
the general principles, that you have
to take into consideration. You must
realize that you are providing a special
law taking into account a number of
existing customary laws. You are not
affecting them. So long as those cus-
tomary laws exist, they will have their
own peculiarities. You ignore them.
Obviously those who were in charge
of this Bill were not aware of a num-
ber of customary laws like Marumak-
kattayam law or Aliyasanthanam law.
They have not taken note of them.



Specwal Marriage

5459

Take the Aliyasanthanam law. Under
section 35 of that Act any Kavaru
represented by the majority can alone
claim the right to the property. Under
sub-section (4) no individual mem-
ber can claim the right to property, so
long as the common ancestor lives.
What 1s going to happen in contingen-
cles of this type? The basic 1dea be-
hind 1t 1s to exclude as many people
as possible from the operation of this
law So while on the one hand you
give the right, on the other hand you
take the right away. It 1s a reaction-
ary mind that has been working be-
hind the curtamn.

Sur1 H N KUNZRU It 1s a liberal-
ising mind.

Sur:1 K. S HEGDE: It is not. Dr.
Kunzru said that the joint Hindu
family 1s dying out. Why don’t you
bury 1t? You are keepmng the ghost,
you want 1t for the purpose of wor-
ship I am one with you in demolish-
ing the jomnt famuly but don’t pretend
to demolish it by this clause.

By this clause you are trying to pre-
vent the right to property of the man
who is trying to take advantage of the
liberalising provisions of this Act and
the existence of a provision like this
is a definite bar against the proper
implementation of this Act. What
will be the result? After all men love
their property as much as their wives.
Temporarily they may love their wives
more than their property but in the
ultimate analysis property 1s a big con-
sideration, But so lpng as you put
this clause in this way. certainly that
will serve as a big deterrent of tak-
ing advantage of this Act. As such
I request the House to delete the
clause No. 19 which 1s a very mis-
chievous one 1n its implications.

Surt GOVINDA REDDY I con-
sider this clause as quite unnecessary.
Unnecessary for this reason that if we
should argue that any member of the
joint family, any co-parcenary couid
abject to the marriage, as the Law
Minister has admitted and as it is
clear, it is open to any member to
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Panpitr S S N TANKHA: He will
have to go to a court of 1aw.

Surr GOVINDA REDDY: He need
not, All partitions don’t go to court.
By consent of the parties they may
partition.

PanpiT S S N TANKHA If there is
nc such consent, then they will have
to go to the court,

Sart GOVINDA REDDY: Even
without any marriage faking place, if
any co-parcener objects, then they
are free to go to a court of law.

Panpir S S. N TANKHA: But why
put such a member of the family in
the position of a plamntiff,

SHR1 GOVINDA REDDY That as-
pect 1s always there. It 1s not a new
thing which comes 1n because of the
deletion of this clause. The other
argument was that because we have
defined the succession of that person
who marries under this Bill and bhe-
cause his share in the joint family is
not determined, therefore this cannot
have any force. Therefore there must
be severance from the family so that
his share may be determined and the
wife and daughter may inherit. The
joint family is not only a union for
property, there are other things, sacred
things, attached to it 1wz, food, wor-
ship and other things. Then have we
to say that because we have definite
or separate property law, the law of
succession, the whole family should be
separated® It 1s our intention in pro-
viding in this clause to see that those
who marry under this Act should not,
even in the matter of worship, be
unmited? That 1s something which 1s
qu te unnecessary And apart from
other reasons. it 1s quite unnecessary
for the purposes of this Act Suppose
we do not have this clause, clause 19
i this Bill, what is the harm? The
only thing that could be said is that
the share of the man 1s not determined
and therefore, there will be trouble
mn the matter of succession. But even
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now such problems are there and they
are being solved. Suppose a man lends
money to a coparcener and the latter
does not pay back the debt. Then he
sues the party in a court of law. The
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same sort of question is here. The
creditor proceeds against the un-
determined share of the debtor.

AN Hon. MEMBER: Proceeds

- against what?

Sarr GOVINDA REDDY: Agalnst
‘the undetermined share he will pro-
ceed and the court shall decide what
his share of the property will be and
after the decree it will be set off
.against the debt. So I say it is not
any new problem that has come up
now. The same thing has been there
.all along. He will remain a member
of the joint family. Now there is a
separate law when it comes to a
matter of the wife succeeding the hus-

. band or the daughter succeeding the
father and certainly the share of the
. successor will be determined.

SHR1 V. K. DHAGE: But how
"wil the share be determined when
the property is a joint one?

SHr1 GOVINDA REDDY: The
:share of the coparcener is
“there. Suppose there are three brothers

AN Honx. MEMBER: What does the
daugater get?

Surr GOVINDA REDDY: Npo, the
daughters do not get any share in the
joint family property. The daughter
gets her share when the father gets
his. Suppose there are three brothers
and they are in a joint family and the
share of each in this property can be

- determined. The proportionate share
- of each is known.

Serr V. K. DHAGE:
. joint? What will happen?

If he dies

Surt GOVINDA REDDY: If he dies
. joint, the matter has to be determined
by the court. There is the law for it.
-It will be determined according to the
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Succession Act. The father’s share
wiil be given to the daughter or the
wife will succeed to that share.

Surr V. K. DHAGE: No, no. How
can that be?

MR. DEPUTY CHAIRMAN: Order,
order.

PanpiT S. S. N. TANKHA: Sir, my
hon. friend is entirely wrong in his
exposition of the Hindu Law.

Mr. DEPUTY CHAIRMAN:; Let him
g0 on in his own way.

Surrt GOVINDA REDDY: A credi-
tor lends money to a coparcener and
the coparcener dies. What is the re-
medy for the creditor? In that case
he will proceed against the joint fami~
ly. The creditor will be given remedy
against the share of the......

Surt V. K. DHAGE: Against the
entire joint family property?

Surt GOVINDA REDDY: Yes, if
the other members are also involved.
If you make out......

Mr. DEPUTY CHAIRMAN: Please
address the Chair,

Sart GOVINDA REDDY: Yes, Sir.
If it is made out that the whole debt
was for a family necessity, then of
course, he will have a remedy against
the property of the joint family, other-
wise not.

Therefore, I do not see that because
of these reasons, this clause should
remain here. Even if there is a real
difficulty, that difficulty will be solved
out in the working of the Act. Unless
this clause is found to be absolutely
necessary, why should it be included
in this Bill? I feel that it is absolutely
unnecessary.

Sart TAJAMUL HUSAIN: Sir, just
ohne minute.

Suri GOVINDA REDDY: Sir, I have
not finished, just one point more, I
have to deal with. Various authorities
that are now dispensing justice in the
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country, all the district and sessions
judges, some of the judges of the
High Court, bar associations, bodies

well-versed in the law, they have all
thought this provision unnecessary.
When they have all said that this
clause is unnecessary, why should we
introduce it in the BIill at ail?

MRr. DEPUTY CHAIRMAN: Do you
mean to say that the Joint Select
‘Committee did not consider all that?

Surt GOVINDA REDDY: No, I do
not say that the Joint Select Committee
have not considered this point. But my
argument is that the Law Minister
should tell us why this clause should
remain when the preponderance of
legal opinion is that this clause is un-
necessary.

Sur: TAJAMUL HUSAIN: Sir.......

Mr. DEPUTY CHAIRMAN: You
‘have just one minute.

Surr TAJAMUL HUSAIN: Sir, you
gave two minutes to my hon. friend
here and he took ten minutes. But I
say I will take one minute, and it will
be only one minute, provided, of
course, that nobody interrupts.

L

Mr. Deputy Chairman, I appreciate
every word that has fallen from the
lips of my hon. and revered friend
Pandit Kunzru; but I find that this
clause 19, if it is not deleted. will cause
some hardship somewhere. I will give
you, Sir, one concrete example. Now,
if a Hindu marries a non-Hindu, say
an Anglo-Indian, he is at once sepa-
rated from his joint family. And say,
after a few months, the man dies, leav-
ing the Anglo-Indian girl as his
widow. She inherits under the Indian
Succession Act, all his property which
was separated from his brothers.

AN Hon. MEMBER: Where is the
harm?

Surr TAJAMUL HUSAIN: There is
harm. Sir, let me finish. Part of my
one minute is already gone.
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MRg. DEPUTY CHAIRMAN: You can
have a few extra seconds.

SHrr TAJAMUL HUSAIN: She mar-
ries again, say an Englishman—she
can do it—and the property will be
there in her name and she can sell
it and both of them can go out of this
country. Do you think that is reason-
able? Is there no hardship in that? Is
there no hardship caused by that to
those brothers? Therefore, I submit
that many Hindus, many members of
joint Hindu families who come under
the Mitakshara law, who would like
toc marry under this Act, would be
frightened to marry under this Act.

AN HonN. MEMBER: Ask for sever-
ance as soon as the marriage is fixed.

Surr TAJAMUL HUSAIN: 1If he
does not want severance, but wants
to marry under this Act, what hap-
pens? Now, Sir, under the Consti-
tution, a man has the right to do any-
thing he likes in the world, provided
he does not interfere with the rights
of others, provided he does not injure
others. Now, if a Hindu marries un-
der this Act, he is severed from the
joint family. Therefore, does he not
affect the rights of his brothers and
the rights of all those who are copar-
ceners? These are serious difficulties,
Sir, and :

.

Mr. DEPUTY CHAIRMAN: And so
you oppose it?

SHrr TAJAMUL HUSAIN: Sir, that
was my amendment, but you ordered
that amendment meant for deletion
should not be moved. Of course, this
provision does not affect me at all. I
am not governed by the Mitakshara
law; but I feel that there is something
wrong somewhere. It is for those who
are affected by this clause to accept it
or not. 1 have nothing to say.

Surr M. VALIULLA: Sir, what is
the whole purpose of this law? For
what purpose is this measure being
enacted? Its purpose is to see that a
man should not have more than one
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wife and that the woman should have
the same rights as the man. But all
these 1deas and conditions will be ful-
filled when the Hindu Marriage Bill
is passed into law within the next few
months. In that Bill there will be pro-
visions to say that a man should have
only one wife and the other provisions
also will be there and that measure
will be before us 1n another two
months. Why not wait for a few more
months? Two months 1s not a long
period. Why have all these clauses in
this present Special Marrage Bill?

Secondly, Sir, there will be some
sort of a narrowness in the working
of this measure, There 1s to be the
joint family only 1f the woman mar-
ries a Sikh or only if she marries a
vegetarian and so on. You restrict it
to particular communities; why should
it not nclude Jews, Christians, Mus-
lims and so forth? The amendment
here 1s that if they mairy within parti-
cular groups, they do not lose the right
of membership of the jomnt family.
A Brahmin can marry a scheduled
caste member and be in the joint fami-
ly. Why should not this apply in the
case of Jews, Christians and so forth?
The point 1s that they do not want to
give the same status. For such pur-
pose, there 1s the Hindu Marriage Bill
Mr. Govinda Reddy has more or less
forgotten Hindu Law When a man
becomes a member of the joint family,
he is governed by the Hindu Law and
when a gentleman dies, his wife and
daughters do not get any shares
Women are now fighting for therr
rights but they should realise that
under the joint family system-——if this
amendment 15 retained—they do not
get the rights and if they do not want
to get rights, let them go to the Hindu
Marriage Bill. Now, Sir, if the Hin-
dus say that they want to be govern-
ed by the Hindu, the Mussalmans may
say that they want to be governed by
the Muslim Law, the Jews may say
that they want to be governed by the
Jewish Law and the Christians may
say that thev want to be governed by
their own laws, the Parsis may say
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\ that they want to be governed by their
[ own law and, therefore, what 1s the
need for one common code? Under
the circumstances, I oppose the amend-
ment, Sir.

Suarr GULSHER AHMED (Vindhya
Pradesh): I will just give one instance,
Sir, I will say that the deletion of this
clause will work hardship. Supposing,
there are two brothers One s mar-
ried under the Special Marr.age Bill;
the other 1s married This man had
married according to the Hindu Law
and, later on, gets himself registered
under the Special Marriage Act. From
that moment, his law of succession
becomes the Indian Law of Succession.
Sir, if the other brother dies leaving
a wife and a daughter, what will hap-
pen? The man who has registered
under this Act can claim the property
as being a member of the joint family,
as a coparcener and the wife will get
the right of the deceased only and
the daughter, if she 1s unmarried,
the right of getting some money for
marriage After the death of the
widow, this second brother who has
taken advantage of the Special Mar-
riage Act will be left as coparcener
of the property of his brother. If thig
man dies—who has registered under
the Special Marriage Act—leaving a
widow and a daughter, the whole pro-
perty will go to the widow or the
daughter but that the other brother
will not be entitled to get any share
from the property of this brother. If
this clause is deleted it will work
great hardship and 1y suggestion 1s
that it should be retained.

Ssrt P SUNDARAYYA: Sir, under
the Hindu Law 1if there are some diffi-
culties, they could be overcome, if the
whole ntention of this clause 1s only
to assure a right to the widows and
daughters 1n the property of the joint
family Thervefore, 1t is in the in-
terests of women but our objection is
from thts angle that by making a dis-
tinction between Hindu Marriage and
Special Marriage you are giving a
sort of penalising idea. Towards
avoiding that, we have directed all!
our efforts.
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Mr. DEPUTY CHAIRMAN: De- clause. We can keep the whole clause

<claration? but let the onus be put on the man.
Surt P. SUNDARAYYA: Our Mr. DEPUTY CHAIRMAN: Mr.

amendment No. 26 presumes that no
severance takes place in the joint fami-
ly unless he ot -he declares Shri
Kishen Chard's amendments say that
severance be taken for granted unless
at the time of marriage he declares
before the Marriage Officer that he
wants to contintie to be a member of
the joint family.

Mr DEPUTY CHAIRMAN: The
other members of the family must also
agree. 1t does not depend mainly on
the persons who marry but depends
upon the other members.

Surr P. SUNDARAYYA: If the other
members do not want to continue, they
can take suifable measures.

Mr. DEPUTY CHAIRMAN: You
want them to go to court?

SHrr P. SUNDARAYYA: They need
not go to court; they can demand on
their own right to divide. They need
not go to the court. Here we are ob-
ject:ng to the claude ‘as it is giwving
an idea of penalisation to the peopie
who want to marry under this Act.

Mr. DEPUTY CHAIRMAN: What do
you say to Dr. Kunzru's point?

Surt P. SUNDARAYYA: In spite of
that, if either our amendment or that
of Shri Kishen C(hand is accepted, then
the onus of losing that advantage, if
there 1s really any advantage, would
be on the man who is marrying and,
as such, I would appeal to the House,
especially to the Law Minister, to see
that when following the ideas that are
there, without depriving the wives and
the daughters of their shares, let the
onus be on the person who is going
to solemnize his marriage under this
Act, instead of taking that away, by
law, which would give a feeling of
being penalised or that something
different is going to be given. One of
these amendments would serve the
purpose; we need not delete the whole

25 C.S.D.

Naidu, have you got anything to add?
Be brief, please. We have spent nearly
ane hour over this clause.

Sur1 RAJAGOPAL NAIDU: I will
try to be brief. '

There are two things to be consider-
ed in this clause. Are we to consider
in this Bill that the persons who come
forward and marry under this Special
Marriage Act should inherit according
to the Indian Succession Act or whe-
ther we should provide a special type
of marriage wrespective of how they
are gomg to mherit. I find from the
Statement of Objects and Reasons of
this Bill that there are two objects;
the first and the most important object
is to provide a special form of mar-
riage for Indian nationals abroad.
That is the most important object of
this Bill. The second object of this
Bill is to permit persons who are al-
ready married under the other forms
of marriage to register their marriages
under this Act. So, Sir, these are the
only two objectives we find given in
the Statement of Objects and Reasons.
Property question was not a matter
of mmportant consideration according
to the Statement of . Objects and
Reasons. .

Mr. DEPUTY CHAIRMAN: The Bill
has to provide for all the consequencas
of marriage

Surr RAJAGOPAL NAIDU: If the
Bill has to provide for all the conse-
quences of marriage, then, Sir, it 1s
safe for Us to delete clause 21 but if
we ought to provide that those who are
married under this Aect will have to
inherit under the Indian Succession
Act

Mr DEPUTY CHAIRMAN: You
may oppose it when that clatise is
taken up.

SHrr  RAJAGOPAL NAIDU: The

question is that if.clguse 19 were to
remain......
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Sur1 C C BISWAS It 1s not a
question of others inheriting their pro-
perties under the Succession Act,

SHr1 RAJAGOPAL NAIDU There-
fore, my opinion would be that if
clause 19 were to be retained. clause
21 has also to be 1etained but 1if clause
19 has to be deleted then clause 21
has to be suitably amended

Mr DEPUTY CHAIRMAN You can
speak when clause 21 1s taken up

Sarr RAJAGOPAL NAIDU But if
this clause is to be retamned as 1t
stands, 1f wouid act as a deterrent (g
orthodox Hindus who would hike to
marry within then own spheres and
if they want to take advantage of the
Special Marriage Act, then of course,
there will be two kinds of impedi-
ments 1n this case The first impedi-
ment would be that a man will have to
get out of the family

SHrr H N KUNZRU He need not
leave the family at all.

Suri RAJAGOPAL NADIU Sir, I
am really sorry for my learned
friend, Dr Kunzru My friend thinks
that if a man marries under this Act
he does not leave the family but 1n law
he leaves Theie 1s a division I
status

Mr DEPUTY CHAIRMAN It only
determines his share at the time of his
marriage and Dr Kunzru’'s argument
1s that it 1s mn favour of the wife and
the childien

Sarr RAJAGOPAL NAIDU Sir, we
all know that after a division, if mem-
bers of the family live together, they
live not as members of the Hindu un-
divided family but they Live as tenants
m common Sir, that makes all the
difference 1n this particular case and
I would say that if two individuals
belonging to the same rehigion marry,
this law should not be made applica-
ble to them to make them automatical-
ly get themselves separated from the
famly

Then, Sir, I would ask After all
what 1s the difference between this
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kind of marriage and the Vedic type
of mariiage” The difference lies only
m the form of solemnization Even
under the Vedic type of mariiage two
persons of different communities can
marry and there 1s the Caste Disabili-
ties Removal Act, 1850 whicn 1emoves
every disability In the Vedic type of
marriage the solemnization takes place
before a Purohit who chants mantras
and under this Act the marriage 1s
solemnized before a Marilage Regis~
trar If the Vedic type of marriage
15 registered under this Act why should
the man be penalized by making him
sever from the joint family which, n
my opmion if done will work hard-
ship and no person will come forward
to marrv under this particular Special
Mariiage Act

Panpitr S S N TANKHA So many
Persons have already been married
under the 1872 Act People have been
married under that Act, how do you
say nobody will come forward to
Mmarry?

Surt RAJAGOPAL NAIDU With
great respect to Mr Tankha, in the
1872 Act this provision was not there.
This provision came into being n the
year 1923 The object of the original
Bill was not this The object of the
origmnal Bill was to provide for cer-
tain persons who did not beheve 1n
1dol worship for example, Brahmo
Samajists, Arya Samajsts, etc That
Wwas the original idea Then the thing
came by way of an amendment in the
year 1923 Then, Sir, we find even the
Judges of the Supreme Court have
given opinion 1mn favour of the clause
being deleted That 1s also theie

Then my friend Mr Hegde has al-
ready spoken about the Marumak-
kattayam law on which I wanted to
speak I will give one illustration
only about the difficulties 1n this Bill
Suppose one has some sons by a pre-
deceased wife and having lost his first
wife he comes forward and marries
under this Special Marriage Act  Sup-
pose that person who has married has
got brothers and 1s a member of the
Joint family, I would like to know fromr
the hon Law Minister what 1s to hap-
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pen, to the children of the pre-deceased
wife? Because they have a right,
what is to happen to the children of
the predeceased wife?

Sur; C. C. BISWAS: The pre-
deceased wife's children, when they
were born. acquired an interest in the
coparcenary and that interest will re-
main with them.

Mr. DEPUTY CHAIRMAN: That is
patent.

Surr K. S. HEGDE: They will also
have a right under the Indian Succes-
sion Act.

Sgrr K. MADHAVA MENON:
Clause 19 is a bad clause in this Bill,
but if it is inevitable, then let us have
it in such a way that it would be easy
for the parties to take advanfage of
this Bill. Sir, we are all speaking like
the proverbial blind man speaking
about elephant by feeling one part of
it. Each one of us has got his own
particular difficulties in view and so
some argue that this clause is in
favour of easy access to the Act while
others argue that it is a deterrent in
having access to the Act. So the best
course would be to accept the amend-
ment of Mrs. Parvathi Krishnan and
Jeave it to the person who marries to
decide what is best for him.

Surr H. N. KUNZRU: No, no.

Surr K. MADHAVA MENON: I
think it is better if you want him to
take advantage of the Act.

There is one defect regarding the
amendment of Mr. Kishen Chand. He
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puts it the other way about and he .

wants that it should be presumed that
his marriage effects his severance from
the family unless he makes a declara~
tion before the Marriage Officer desir-
ing to retain membership of the joint
family. If he wants to re-unite the
consent of the other members will be
necessary. So the best course will be
to accept the amendment of Mrs. Par-
vathi Krishnan whereby we let the
party decide what is best for him.

|
|
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11 aMm,

Snr1 C. C. BISWAS: We have dis-
cussed this matter several times. Of
course this question comes up now in
connection with this particular clause
and the whole field is again open. But,
Sir, there are certain basic facts which
ought not to be forgotten. Before I
deal with them there is just one other
factor which I shall remind the House
of and it is this. They passed the
Estate Duty Act the other day and the
Estate Duty Act cantemplates notional
partition at the date of death of a co-
parcener. By that notional partition
the interest of the deceased coparcener
is ascertained and estate duty is levied
on that The family remains joint
but there is a notional partition for
the purposes of determining the value
on which the estate duty will be im-
posed. That has been done under that
Act. Here, Sir, when it is said that
the marriage under this Act of a per-
son professing the Hindu, Buddhist,
Sikh or Jaina religion shall be deemed
to effect his severance from such fami-
ly, nothing more is intended than this
notional partition so to say.

Surr K. S. HEGDE: Are they not
divided in status?

Sarr C. C. BISWAS: I may not be
interrupted, Sir. After I have finished,
if there are any points on which hon.
Members want clarification, they will
kindly state them and I shall do my
best to be as helpful as I can.

Now, Sir, a Hindu joint family, as
I pointed out, is joint not merely in
estate but also in food and worship.
Now the material thing which requtres
consideration is as to what happens on
severance so far as the interest of the
member in the estale is concerned.
There is nothing, if all the other mem-
bers agree. to prevent a member who
marries under this Act staying on in
the same house and worshipping the
same deities as before, subject, as I
have said, to the agreement of the
parties. If there 1is disagreement,
marriage or no marriage under this
law_ any one can separate and nobody
can stop it. The only point is whe-
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[Shrn C C Biswas ]
ther the law here should be sllowed |
to effect a severance 1f there Is a |
marriage according to this law  That 1s |
the whole question If you are to |
leave 1t to their option, the option s |
aiways there The option 1s there
not only to separate bu* also to '
continue jomnt Even 1f there is a
severance effected by statute it is l
always open to the parties, 1f they so
mtend to remain united I pointed |
that out yesterday and 1if my hon |
friends require any authority 1n sup- ’
port of that proposition they will find
it 1n any textbook I

Surt K S HEGDE That 1s joint
living and not jomnt famuly That 1
the distinction

Sur1 C C BISWAS The question
with which we are mostly concerned
15, how will the interest of this parti-
cular member 1n the joint estate be
affected if he 1s severed as a result of
this marriage That 15 the main ques-
tion T am consxdermg In that con-
nection I shall just read out one pds-
sage from a judgment of the Judiciat
Committee “There 1s no presumptlon,
when one copatcener separates from
the others that the latter remain
united An agreement amongst the
remaining members of a joint family
to remain united or to re-unite must

be provided like any other fact It
1S open to the non-separating
members to remamn joint and to
enjoy as members of a joint

fam ly, what remained of the join:
family property after such a parti-
tion No express agreement 1s neces-
sary for this purpose” and so on

And at 1s further stated in the book
from which I am reading When
there has been a separation between
the members of a joint family, there
15 no presumption that there was a
separation between one of the mem- |
bers and his descendants If two bro-
thers A and B separate, there 1s no
presumption that there was a separa-
tion between A and his sons or a
separation between B and his sons”
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So, Sn, this 1s a statement of the
law and it ought to remove any mis-
conceptions which might exist 1n the
minds of the hon Members as to the
effect of severance It 1s not going to
do something verv very revolutionary
or something which 1s shocking Suir,
Itt us see (Interruptions

Mr DEPUTY CHAIRMAN
there be no intertuption

Let

SHrr C C BISWAS Let us see,
Sir, what are the benefits which fol-
low from a statutory severance As
I said yesterday 1t simplifies the law
of succession A member who mar-
rtes and who 1s severed from the
Joint family, may have separate pro-
perty of his own That will pass by
succession, under clause 21  Suppose
he 1s allowed to remain joint and
there 1s no severance, his interest in
the coparcenary will be regulated ac-
cording to the Hindu Law of joint
property He will have acquired
that interest by birth, and it will be
an undetermined interest and conti-
nues as such If there are subse-
quent births the interest may dimi-
nish 1n quantum as a result of that,
if on the other hand there are sub-
sequent deaths, 1t may become lar-
ger So if he remains a member of
the coparcenary his interest will be
fluctuating It may inciease or it may
decrease by the time a partition takes
place Till then that uncertainty will
remamn We are all assuming 1n our
discussions that if he 1s allowed to
remam jJoint his interest 1s bound to
increase  Nothing of the kind 1t
may diminish  On the other hand if
he 1s severed from the jomt family
on the date of the marriage, 1t may
give him something more than he
would be otherwise entitled to on a
subsequent partition long after the
date of the marriage That will of
couitse depend upon how many new
members are added to the family by
births As soon as a new member
15 added to the family, that affects
the quantum of the interest which the
other coparceners will be entitled to
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coparcenary. There-
fore it is not always that the member
will stand to gain by continuing to
remain in the joint family. He may
stand to lose if he does so0., So that
fact cannot be forgotten. ,

Now, suppose while remaining joint
he dies. What happens. Nothing
passes by succession. His interest
really lapses so to say, and it goes to
augment the interest of the surviving

coparceners. His interest passes to
the surviving coparceners. What
about the widow? What about the
daughters?

Mgr. DEPUTY CHAIRMAN: She
may claim only a maintenance.

Surr C. C. BISWAS: No doubt a
widow even in Mitakshara family is
now entitled to inherit under the
Deshmukh Act. Quite true, but what
1s the interest she gets? She gets a
widow’s interest—not the status of a
full owner, with rights of disposal,
whereas if the Indian Succession Act
applies, the widow will be entitled to
a stated share, the inheritance along
with the children, children including
poth sons and daughters. The child-
ren  will all share equally under
section 37 of the Indian Succession
Act. I would therefore ask hon.
Members to consider whether they do
not regard this as a benefit which
flows from severance as provided for
in this clause 19. Sir, I submit that
this is a very material and relevant
consideration~—the interest of the
widow, the interest of the daughter.
As a matter of fact, this point was
stressed very strongly by members of
the Joint Select Committee when
they pressed for the retention of this
clause and I do not at all understand
how the existence of this clause will
operate as a bar to marriages under
this law, seeing that separation will
not necessarily involve the separation
of the children by the deceased wife.
They become members of. the copar-

cenary as soon as they were born
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and therefore that right remains.
That is not affected by the severance
of the father who marries under this
law.

Then, Sir, the only other alterna-
tive will be to give some power to
the other remaining members of the
family whose interests also require
to be considered, as much as the in-
terest of the person who marries. In
all fairness they should be given the
right to buy off the share of the per-
son who marries under this law, and
this right should be guaranteed to
them by statute. I do not know whe-
ther that would be a more desirable
alternative than to allow this clause
to stand. Sir, this matter has been
discussed so fully here. I read out
the whole of the opinion which Sir
Tej Bahadur Sapru gave in support
of retaining a clause like this and I
do not think I should take up any
more time of this House.

Surt TAJAMUL HUSAIN: May I
know what was the opinion of the
Rau Committee and what was the
public opinion?

Surr C. C. BISWAS: The Rau Comi-
mittee was not called upon to consi-
der this question. They were not
preparing a draft of the Special Mar-
riage Bill. Sir, I oppose all the
amendments.

Dr. SurimaTi SEETA PARMA-
NAND: Sir, if clause 21 is taken up
along with this, hon. Members will be
better able to make up their minds.

SHrI K. S. HEGDE:
like to have some clarification on
three points. It is a question of law
and the clarification may influence
the decision of the House. One point
is this. The hon. Minister read out
from the Privy Council decision and
enunciated a principle that when one
man claims a share, others are not
deemed to be joint. I want to know
whether it is the correct position. I
am only asking for clarification. To
the extent I know the law, when a

Sir, T would
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claim for separation is made, there is
no general separation. There is only
an individual separation.

The other thing that he said was
that the claim for separation will be
only by the person and the children
are not separated: because this 18
separation enforced by law, you do
not make everybody separated. I am
not speaking about Mitakshara. Now,
are not the sons getting scparated
from the father even under the very
marriage which you are registering?

The third clarification that 1 want
is this. He said that people could
remain joint if they chose to. I am
not speaking of physical jointness
but what will be the legal conse-
quences? That is what I want to
know.

SHr1 C. C. BISWAS: As I have al-
ready stated, as a matter of fact,
when a  member who marries is
deemed to have been severed from
the joint family, it does not affect
his children by a predeceased wife
and it does not affect the other mem-
bers of the coparcenary. It does not
involve the disruption of the entire
family. It only severs him from the
family. That is my opinion, Sir, and
that is supported by what I have
quoted from the Privy Council deci-
sion.

Surr P. SUNDARAYYA:
amendment is accepted......

If our

Mr. DEPUTY CHAIRMAN: We will
see about it.

Surr P. SUNDARAYYA: Is there
ary difficulty in clause 21 applying

to marriages ..... L

Mgr. DEPUTY CHAIRMAN: We will
see when we take that up.

Surr P. SUNDARAYYA: But, Sir

’
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Mr. DEPUTY CHAIRMAN: How
can he express an opinion on a clause
which is not before the House?

Surr P. SUNDARAYYA: If clause
19 is deleted, I would like to know
whether clause 21 will automatically
get debarred or whether it will stick
on. At least that we must know be-
fore we can vote on this,

<

Mgr. DEPUTY CHAIRMAN: I think
clause 21 will have to be amended.

SHrRI P. SUNDARAYYA: That is
exactly what we want to know.

Mr DEPUTY CHAIRMAN: We will
see about the legal effect afterwards.

SHrr P. SUNDARAYYA: Before we
vote on this, we must understand the
effect of clause 21!

Mr. DEPUTY CHAIRMAN: That &
a 'different matter, Mr. Sundarayya.
This is about the succession to the
property of a person who marries
under the Spec¢ial Marriage Act; that

is about his position in the joint
famiiy. v e
N
,”, '.‘ .o '4"-
I am pufting ' the" Hhendmédts to
vote. ; o ”‘ .
! [ . ‘s

Surt’ RAJAGOPAL NAIDU: On a
point of order, Sir.

MRr. DEPUTY CHAIRMAN: What
is the point of order at this stage?
Order, order. = - . G

Surr V. K. DHAGE: If an hon.
Member wants to raise a point of
order, should he not have the op-
portunity...... , -

Mr. DEPUTY CHAIRMAN:
Seeta Parmanand, are
vour amendment?

Dr.
you pressing

Dr. SHriMaTI SEETA PARMA-
NAND: Yes, SLI‘ joem - M

Mr. DEPUTY CHAIRMAN: Mr.
Bisht.

- Y
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SHrr J. S. BISHT: 1 don’t move it.

Mr. DEPUTY CHAIRMAN: Mrs.
Parvath: Krishnan, are you pressing
vour amendment?

SuriMATI PARVATHI KRISHNAN:
Yes, Sir.

Me. DEPUTY CHAIRMAN:
Kishen Chand.

SHRr1 KISHEN CHAND: 1 am press-
ing my amendment.

Mr.

Mr. DEPUTY CHAIRMAN: Mr.
Mahonty.

Serr S. MAHANTY: Sir, I with-

draw my amendment No. 27.

Amendment No. 27 was, by leave

withdrawn
Mr. DEPUTY CHAIRMAN: What
do you say Mr. Gupte?

Surr B. M. GUPTE:
amendment, Sir. . .

I press my

Mr. DEPUTY CHAIRMAN:
question is:

The

24. "That for the existing clause 19,
the following be substituted. pname-
ly:—

‘19. Effect of marriage on mem-
ber of undwided family.—Any
member of an undivided family
which professes the Hindu, Bud-
dhist, Sikh or Jain religion, mar-
rywmg under this Act, shall not be
deemed to sever from such un-
divided family if he does not
elect to be governed by the Indian
Succession Act, 1925 (XXXIX of
1925)°."

The motion was negatived.

Mr. DEPUTY CHAIRMAN: The

question is:

26. “That at page 7, at the end of
line 32. the following be added,
namely:—

*For text of amendment, vide col.
5446 supru

s
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‘it at the time of the marriage
any such member makes a de-~
claration for securing such sever=
ance’.” A

g . a

(After taking a count), Ayes—21,

Noes—40.
The motion was negatived

Mr DEPUTY CHAIRMAN: The
question is:

140. “That at page 7, at the end of
line 32, the following be added.
namely: —

‘unless the man by a specifie
declaration before the Marriage
Officer desires to retain member-

R

ship of the joint family’.
The motion was negatived.

Mr DEPUTY CHAIRMAN: Mr.
Gupte, your amendment (No. 83) is
barred when Dr. Seeta Parmanand’s
amendment is lost.

Suri RAJAGOPAL NAIDU :Sir,
clause 19 does not stand part of the
Bill.

SHrRI K. S. HEGDE:
amendment is not barred.

Mr. Gupte's

Mr. DEPUTY CHAIRMAN:
right, I shall put it to the vote
the House. The question is:

All
of

83. “That at page 7. after line 32,
the following proviso be added,
namely:—

‘Provided that this shall not
apply if the other party to the

marriage also  professes the
Hindu, Buddhist, Sikh or Jain re-
ligion’.”

The motion was negatived

Mr. DEPUTY CHAIRMAN: The
question is:

“That
Bnl.’l

clause 19 stand part of
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The inotion was adopted. 14 < be breught up in-the religion of
: ‘ | either of the parties to the mar-

. Clause 19 was added to the Bill.

4

Mgr. DEPUTY CHAIRMAN: Clause
20. There are two amendments,
No. 84 and No. 141.

Sart KISHEN CHAND: My amend-
ment should really come as an amend-
ment to clause 21 and not here. The
amendment should read like this,
Sir:

“That at page 7, at the end of
line 46, etc.”

" MR. DEPUTY CHAIRMAN:
then,- we shall take it up when we
come to clause 21. The first one,
namely, amendment No. 84 of Mr.
Govinda Reddy, is barred. In effect,
there is no amendment to clause 20.
Then I shall put it to vote.

1 see;

The question is: - '
“That clause 20 stand part of the
Bill.”

i

The motion was adopted

Clause 20 was added to the Bill

Mr. DEPUTY CHAIRMAN: There

is a new clause, clause 20A. Mr.
Naidu, are you moving your amend-
ment No. 857 :

SHr1 RAJAGOPAL NAIDU: Yes,
Sir; I beg to move:
85. “That at page 7. after clause 20,
the following new clause be added,
namely:—

‘20A. Religion of children of
persons marrying under this Act.—
(1) It shall be lawful for any
two persons professing any two
different religions who have their
marriage solemnized under this
Act to provide by a document in
writing signed by both the parties
and attested by at least two wit-
Resses that any child of such mar-
riage shall, during his minority.

riage.
[ A

(2) Any document executed in
pursuance of sub-section (1) shall
not be valid, unless it is regis-
tered under the law for the time
being in force for the registra-
tion of such documents.

« (3) In"the absence of any such
document as is specified in sub-
section (1), anv  child of such
marriage shall be deémed to be
brought up in the religion of the
father”

Mr. DEPUTY CHAIRMAN: The
new clause, 204, is open for discus~
sion. Mr. Naidu.

Sart RAJAGOPAL NAIDU: Sir,
this House, by adopting this
clause—20A—will be making this
legislation perfect. Otherwise, this
piece of legislation will be most im-
perfect if we do not say to which re-
ligion the offspring belongs. This is
a very serious lacuna in the Bill
The hon. the Law Minister when he
moved the Bill has stated that this
aspect would be considered, and I do
not know how it has escaped the at-
tention of himself and of the members
of the Select Committee. Sir, what
is to happen to the children born out
of such lawful wedlock? Suppose the
husband belongs to gne religion and
the wife belongs to another; and they
come forward and marry under this
Special Marriage Act. To what re-
ligirn would the offspring belong?
What is the harm, when these parties
go before the Marriage Officer, in
their giving a solemn undertaking
“that the children born out of such
solemn wedlock will belong to the
religion of the father or mother”.

new

. L ] - -
Suppose, Sir, no religion has been
given to the child. What is to hap-
pen? We have to look forward to

*Expunged as ordered by the Chair.
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the vaiious decisions of the High
Couirts Who knows, there may be a

day when the mother will come for-
ward and say, ‘the child belongs to
my 1ehgion” Another day, the
tather will have to go to the court
10 decide the 1eligion of the child

In India the law courts have held
geneirally that the child born under
the ordinaiy circumstances must be
presumed to belong to the religion of
its father The question arises when
the father and the mother belong to
different religions A perusal of the
decisions of the High Couits will go
to show that the child belongs to the
1ehigion of the father Supposing in

this Bill, we leave 1t oft completely
w thout assigning any religion
o the child then according
to the decisions of the law

courts it will be the religion of the

father Sir I will just mention one
authority, ‘14—Moore’s Ind.an Ap-
peals—page 309” There a similar

_ case aiose The pomnt was that the
t wher and mother belonged to differ~
wnt rehigions and the question arose
as to what rehigion would the off-
spring belong Their lordships held
that the child will belong to the re-
ligion of the father So, I want 1n
this prece of legislation to make 1t
more precise Let us see what a
judge of the Supreme Court says
about our Bill After i1eading 1t, I
need not dilate on 1t any fuither, it
18 very clear It reads as follows —

“When persons of different re-
hgions marry, to what rehgion do
the offspring belong? ‘A child in
India under ordinary circumstances
must be presumed to have his
father’s religion and has correspon-
ding cwvil and social status’ Ac-
cording to this rule if a Hindu mar-
ries a Muslim girl the status of
the child of such a marriage 18
that of a Hindu Is he to be
governed by the personal laws of
the Hindus? This will raise diffi-
culties of a serious character in the
administration of law Apart from
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that, the more serious consequence
1s that it 1s veiy probable that the
child will be brought up neither in
the Hindu nor Muslim 1eligion nor
in any religion Such a prospect
must be viewed with gieat concern
by all persons who have the stabili-
ty of the society at heart History
has shown that there have been
persons who have been atheists or
agnostics who have maintained a very
high moral standard but such persons
are an infimtesimal exception It
cannot be denied that to the vast
majority of persons religion 1s the
main factor which binds them to
an honest and orderly life It 1s
no exaggeration to say that 1t 1s
the unloosening of these bonds that
have led to the growth of anti-
social elements in the society and
how to control such elements has
been one of the major problems
confronting the States at the pre-
sent day I should recommend no
measure which will have the effect
ot weakening the religious sense
and 1t 1s my view that the Bill as
drafted will have that effect”

That 1s the opinion on this Bill
one of our present Supreme
Judges

of
Court

Mr DEPUTY CHAIRMAN
you finished?

Have

Sart RAJAGOPAL NAIDU Yes

Surt KANHAIYALAL D VAIDYA:

st FgmeTs o dT  sgAWMG
weEy, ® A7 A9g F A qHEEE
(xmendment) FT T9IT  FAT
z wafea B 77 oF wEsas qAR 2
IR ACCIE I el i HEL M-
FEAA 7 fT397 I8 7 AT sAEATY
FY F AT AT FY {37 3R 7 Y 0 F
IAH FET T HY T AT FT FTS STTIAT
721 & fr oF == F1 /47 00 fqawy
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{Shri Kanhaiyalal D Vaidya.]

FATzH udEHe A F A5 F v T AW
¥ 1 amifas FEem 99 @ O3
ITH @ g F FV41 1 fgR @wer
§ gUgE FY HIT ® o wOIq ST
ST 2, 97 afg s zw af faaw
qXqr F weaa Ar w17 &5 fafEa
sqFEIT AF) FE, 41 A I591 F1 Af4-
oF AL SFHFT AT BT ST, AR
TAIT & %7q7 T AL (AW 4 a7
F=AT AT FTHIFI T #0774 77T,
ITRT T 2T frmr wmr wmEEE &
fagqr & a1 a% % fagg &, st 9
TAT7 AT 7 FiE qUer@er gar al
3 959 I 9Y AR ¥R feiw o
fv amiw F fou, ga 5 feu, &
=g ¥ & F@ Al | STEHOT
Ry WIS FT (AATT ATAT AIEA
F o7 3ud =@ AW F sTeRTar gy
zw #fvs @1 (marriage law) #
Z=g7 S 9feerm dar gi, oA fama:
faarz % #eq7 & J0°f o fATER
3 famsT 2w OF F=Er & wiay
qv 9%, 3% fava § w9 fae 7 o0
ayaeat a7 fo a8 g7 gifas gfee

F, #mfw w0 gfz &, g7
armd e # gz 7 wafaa
AT gTA ZT 0 TH OFEA F T

a1q = ¥ arfaT qF 97 a1y, ¥
¥ gayea (succession) * I? A
apedT 430 2\ fomw g § @
gaq arfaar frar 2 sraeR 7 faoy
§ i =7 frar & avfa & sfuwrdy
gY F 3gl g99 39 A9 5T qOET Y
frar & fv faar & 7=9 = wfy a0
Faex 3, Wtr =T AT FTA AT fAy
FwaF 173 a F weAr g

f& g8 € (stage) 77 W AT A7

[ COUNCIL }

|

i

Bill. 1952 548

AT IF FATT KT €007 FL I & Al
A &1 FH § F7 qUiqF GAST 7
T ST AT IH AT H A &
Y7&T IAFT AT A IT U T AW
¥ EW qE g, 7 5% gAY 4 zAiow
? TE AWIHT AT AT FTATE

|[For English translation, see Ap-
pendix VII, Annexure No. 279.]

Suri T. PANDE (Uttar Pradesh):

st Tto qig: zAfyar @ & o3
¥ ez TEAT AEATE, WA AW H
wrgar 2 £ & famz 7 Aifgg

9 qgT q 3 fagwEw § A 93
IRI J1e & £ 9 JUF1geT § a9h
AT g 7 7 Fwaar g OF o 73
9IETAE W TH YIRT AT qNA
T3 fofl w o ares s arfesr a7
997§ § TF HERI7 gM@T Z, 4w
v g F 1 wf| s gAaT faw ware
¥ wrea-ame 2o, fra fafy & saw
farert @ SRR S IR AT AECIT
ZFIT | g8 g9 FTAME @ g7 o
§ (T 2T g9 F SR faur §
# wwgar g i a8 9177 g9 woee §
fF 1T W AEEy #1519 T AT
IR EF T F9 7 fra 9 awg
FTAIT AET AT 1 T TR qTA H
TH TE TR FT THAT 7T F

[For English translation, see
pendix VII, Annexure No. 280.]

Ap-

SHr1 J. S. BISHT: Mr. Deputy
Chairman, I have got another amend-
ment on clause 21 which is similar to

uits.  That is No. 86.

MR. DEPUTY CHAIRMAN: We will
consider it after the fate of this
amendment is decided. If this

amendment is acrepted, yours will be
barred.



5487 Special Marriage

Surr J S BISHT If 1t 1s defeated?

Mr DEPUTY CHAIRMAN. Then
also 1t will be barred

Serr J S BISHT Then, Sir, I
would like to say something on this
1 would request my fitend, M1 Raja-
gopal Naidu, to accept my suggestion
Now, Sir, what he says 1s. “It shall
be lawful for any two persons pro-
fessing any two different rehigions
who have then marriage solemnized
under this Act to provide by a docu-
ment 1 writing signed by both the par-
ties and attested by at least two wit-
nesses ” My pomnt 18 Sir,
that they can do 1t even if he does
not provide for 1t If a Hindu mar-
ries a Muslim girl, both of them can
alter their marriage go to the Marr-
1age Officer and have their document
registered  Nothing prevents them
from doing that What I submit 1s
that there should be some provision
to the effect that either they agree
before the Mariage Officer that the
child will be brought up m Hindu
faith or in the absence of that the
father’s faith would be followed.
There have been such rulings among
the Parsis A Parst boy married a
non-Parst girl, and 1t was decided
that the child shall follow the religion
of the father That position 1s accept-
ed everywhere The child follows
the religion of the father Now there
was a viewpomnt expressed I think,
by a lady Member here that 1t should
be provided that the child shall fol-
low the religion of the mother And
1 have put 1n In my amendment that
if there 1s no agreement, it will be
assumed that the wife or the would-be
wife agrees to the child following the
faith of the father On the other
hand, 1if there 1s an agreement

3 i

Mr DEPUTY CHAIRMAN That 1s

contained 1n sub-clause (3)

Surr J S BISHT Sir, we have no
objection to their following any re-
ligion Let them follow anything, but
they must follow something

[ T MAY 1954 ]
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should not be allowed to grow wild
without any faith or religion

Panpir S. S. N TANKHA I sup-
port the suggestion that some provi-
sion should be made 1n the Bill in
respect of the religion of children
who aie born of the marriages cele-
brated under this law As I have
submitted previously, Sir, 1t 1s very
necessary that some provision should
be made so that i1t may be clear as to
which law would apply to these child-
ren 1n case they have a chance to
get a succession from outside It 1s
possible that if they aie governed by
the Hindu law, they may be entitled
to certain rights of succession from
other sources Dbesides those from
then fathers So some provision
should be made here You may say
that unless there 1s any agreement to
the contiary, 1t will be presumed
that the children belong to the re-
ligion of the father It should not
be left for the children themselves,
when they grow up to the age of 18
vears, to decide which relhigion they
would like to follow  There should
be some definite provision made here
1egarding this matter

SHrr C C BISWAS Sir, conven-
tions were referred to by some hon
Members I do not know what con-
ventions 1 should follow This ques-
tion was discussed in the Joint Select
Committee  The Joint Select Com-
mittee decided not to make any pro-
vision Therefore, wo do not have
any provision n this Bill What am
I to do® Am I to accept this amend-
ment although the Joint Select Com-
mittee did not accept 1t? What 1s
the convention that I should follow?
If I express my views which may be
different from what 1s to be found m
the Joint Select Committee’s report,
am I to accept the amendment which
the Jomnt Select Committee refused
to accept?

=",I:‘.xpunged_a\s ordered by the Chair.
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AN Hov MEMBER The House
has a 11ght to go agaiwnst that deci-
s10n

SHr1 C C BISWAS
to listen to the House”

Am [ entitled

o

Panpir S § N TANKHA Leave
1t to the House

MR DEPUTY CHAIRMAN ‘Tlhe

only course open to the hon Mmister,
if he agrees with the Jomnt Select
Committee 1s to oppose the amendment

Surp C C BISWAS I must accept
the decision of the loint Select Com-
mittee and oppose the amendment
Although I had said I was willing to
consider this, there 1s a ditTerent ruling
approved by the House, and 1 1must
follow the lead of the Jont Select
Committee and oppose this amend-
ment, and I oppose 1t on these
grounds that we do not require
any express provision lor  this
The reasons I gave yesterday What
du you gam even when the par-
ties belong to the same tebgion and
the children have the religion of their
parents? The difficulties are there and
they cannot be avoided My hon
friend gave a case—I do not know the
case under reference—but there also
the children had the religion of therr
parents and still there was some dis-
pute between the father and the
mother as to who shou.d have the cus-
tedy of the chudren and so on So
these difficulties will be there If the
parents are willing to act in the best
mnterests of their 1ssue then there
should be no difficulty whatcoever
merely because 1t 15 not formally staled
that they w 1l follow the rehgion of the
father or the religion of the mother

SHrt B B SHARMA (Uttar Pra-
desh) Are we free to vote on this
armendment? ,

Mr DEPUTY CHAIRMAN It 1s
left to hon Members It 1s not for
me to say

Surr1 B C GHOSE Members are
certainly free to vote as they like.
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1he

Ty

35 ‘That at page 7, after clause
20, the following new c(lause be
added, namely —

20A Relhgion of children of

persons marrying under this Act —
(1) It shall be lawful for any {wo

persons profess ng any two diff-
erent 1eligions who have thelr
marriage solemnmzed under this

Act w0 provide by a document in
wiiting signed by both the parties
and attested by at least two
wirtnesses tnat @ny ¢dmid ol such
marriage shall during his mn-
ority, be brought up 1n the religion

of either of the parties to the
marriage
(2) Any document executed 1n

pursuance of sub-section (1)
shall not be valid unless 1t 18
registered under the law for the
time bemng m torce for the re-
gistration of documents

(3) In the absence of any such
document as 1s specified in sub-

section (1) any child of such mar-

riage shall bhe deemed to be

biought up i1n the religion of the
father’ ”

(After taking a count), Ayes—13;
Noes—17

The motion was negat ved

MR DEPUTY CHAIRMAN The
motion is:

That clause 21 stand part of the
Bill”

There are five amendments

SHr1 RAJAGOPAL NAIDU 1
not move my amendment No 28

do

Mr DEPUTY CHAIRMAN Amend-
ment Nos 86 and 87 are barred.
There are only Nos 29 and 141
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Dr. Surmmatt SEETA PARMA-
NAND: 1 move:
29. “That at page 7, at the end of
line 46, the following be added.
namely : —

‘Provided that he or she elects
to be governed by the Indian
Succession Act, 1925 (XXXIX of
1925) at the time of the marriage
as mentioned in the certificate of
marriage’.”

Surr KISHEN CHAND: Sir. I
maove:

141. “That at page 7. at the end of

line 46, the following be added.

namely: —

‘Notwithstanding anything con-
tained in this section. a man, with

" the consent of his wife. may de-
sire to be governed by the succes-
sion law applicable to his religious
faith which he will have to de-
clare before the Marriage Officer’.”

Mgr. DEPUTY) :CHAIRMAN: The
clause and amendments Nos. 29 and
141 are now open to discussion.

Dr. SurRmvaTi SEETA PARMA-
NAND: In view of my amendrhent
to clause 19 making it optional for
people not to sever from the joint
family if they do not elect to be gov-
erned by the Indian Succession Act,
not having been accepted, some of the
force of this amendment is lost. and
the only useful purpose it can serve
now would be that, if people ask for
reunjon with the joint Hindu family,
then if they have opted not to be
governed by the Indian Succession
Act, it might be an argument in their
favour for the other members of the
joint family accepting them in their
fold.

'MRr. DEPUTY CHAIRMAN: -How
your amendment is relevant, I do not
know. Clause 21 is imperative. It
makes the Succession Act applicable
to all parties. Where is the questicn
-of election here?

SEETA PARMA-
1 am adding a proviso.

DR. SHRIMATI
NAND:

[ 7MAY 1954 }
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MR. DEPUTY CHAIRMAN: [
think it will be barred. If your in-
tention is that they should be govern-
ed by the ordinary Hindu law, then
you must have moved an amendment

Dr. SHRmMarr SEETA PARMA-
NAND: That is why I said this has
not got much force.

Mr. DEPUTY CHAIRMAN: It is
barred. I am sorry 1 did not notice
it previously.

. SHRI KISHEN CHAND: Mr.
Deputy Chairman. my amendment adds
a proviso to the clause that “Noiwith-
standing anything contained in this
section, a man. with the consent of
his wife. may desire to be governed
by the succession law applicable to
his religious faith which he will have
to declare before the Marriage Officer.”

Mr. DEPUTY CHAIRMAN: This
is also out of order.

SHR1 KISHEN CHAND: The man
has got to declare, not the children
or anybody else.

MR. DEPUTY CHAIRMAN: “...... a
man, with the consent of his wife,
may desire {0 be governed by the suc-
cession law applicable to his religious
faith ... .” This will be admissible.

Dr. SHRIMATI SEETA
NAND: This is also barred

PARMA-

Mr. DEPUTY CHAIRMAN: This
is an exception to the general rule.
You may vote it down, that is another
thing, but it can be discussed.

Sur: TAJAMUIL HUSAIN: Why
should it not be barred?

Sart KISHEN CHAND: It cannot
be barred.
Mr. DEPUTY CHAIRMAN: If the

House accepts clause 21, the general
right will be under the Indian Succes-
sion Act to the issues of special
marriage. His amendment is to pro-
vide for an exception.
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Surt TAJANMUL HUSAIN When
the law «<1vs that they will be govern-
€

Mr DEPUTY CHAIKMAN
House accepts, 11 will be open
wise 1t will not be open

If the
Other-

DR SHRiMATI SEETA PARMA-
NAND How 1 my amendment
diftcrent?

Mr DEPUTY CHAIRMAN Your

amendment 1S baired

Surr RATAGOPAL NAICU  That
15 ¢losed
SHr! KISHEN CHAND Sir I beg

to point out that during the discussivn
on the mram Bill on the first reading
ol the Bil several Members pointed
.out that in the fitness of things some
persons who are matrying under fhis
law may find it more advantageous to
themselves and to thar wives ond
children to he governed by a law rela-
ting to their religion 1n pieference to
the law of succession According to
the succession law 1t 1s qu te possible
tha* the children may not get the same
share as the parents wantto give to
their children  Therefore, we should
give due consideration to the suscepti-
bili*1es ot certain persons especially the
Mushms who expressed a fear that the
verson will be getting the inheritance
according to the Muslim law but his
children will be getting property ac-
cording to the law of succession ani
1t 1s possible that other members >f
the family may be deprived of ther
share they insist 4 that at least for
the Muslims they should give this op-
tion that thev mav be governed by
then personal law I think 1t 1s a per-
mrssive clauce and 1* 1s for the man
with the consent of his wife to make a
choree  In all <uch laws where a man
15 nven the right to choose between
iwo or three diflerent ways of dividing
his property he may select the one
which he thinks to be the best There-
fore I submt that such a  permissive
law should h¢ accepted by the House

[ COUNCIL ]
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Surr C C BISWAS In substance
[ the House has rejected Mr Naidu's

{ amendment and as such I don't think
| we should accept 1t

\ Mr DEPUTY CHAIRMAN It s
practically the same amendment

‘ SHrr C C BISWAS Yes As a

matter of fact 1f *his 1dea 1s to be ac-

Naidu's amendment

was certainly more effective Whn

the House has rejected that amend-

ment this amendment should be  re-
jected
Mr DEPUTY CHAIRMAN- The

question 1s

141 “That at page 7, at the end
of lme 46 the followwng be added
namely

‘Notwithstanding anything con-
tained 1n this section, a man with
the consent of his wife may desite
to be governed by the succession
law applicable to his rel gious faith
which he will have to declare be-
fore the Marriage Officer’”

‘ The motion was negatived

Mr DEPUTY CHAIRMAN The
question 1s

That
the Bill”

(lause 21 stand part of

The motion was adopted

Clause 21 was added to the Bill

Mr DEPUTY CHAIRMAN Clause
22 Amendment No 65 by Shri
Tajamul Husain and Shrit P Sun-
darayva 1s barred There 1s no other
amendment The question 1s*

‘That clause 22
the Bil1”

stand part of

Sury TAJAMUL HUSAIN
want to oppose the clause

Sir, I
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Surt AMOLAKH CHAND (Uttar Pra-
desh): The clause has been put.

Suri TAJAMUL HUSAIN: Why this
technical objection from the Whip? Sir,
as regards restitution of conjugal
rights. .. -

Surr H. N. KUNZRU: May I know
whether clause 21 was put to vote and
carried?

MR. DEPUTY CHAIRMAN: Yes.

Sur1r TAJAMUL HUSAIN: Now, we
arc dealing with clause 22 and we are
dealing with restitution of conjugal
rights. It means that if a wife does not
want to live with her husband without
a reasonable cause, then you can take
action under this clause. “Without rea-
sonable cause” is a very wide expres-
sion. It may mean anything. What is
reasoniable to one may be unreasonable
{o others. If she does not want to live
with her hushand, the husband can go
to a law court and force her to join him
and do anything he ‘ikes which she
does not want. I think this is very
much against the human rights. If she
wants to live separately, why should she
be forced? Likewise il the hushand
does net want to live with his wile, why
should the wife compel him to come and
live with him and do things which he
does not want to de¢ with her. Every-
one must be independent. There may
not he reasons to go to a court but
there are thousands of cases where the
husband and wife do not want to live
together. Of course in thig Bill there is
no such thing as divorce by mutual con-
sent. I would have preferred if a hus-
band and wife do not want to live to-
gether, they should be granted divorce
on an application filed in the court by
mutual agreement. Now that does not
find a place here. I had given an
amendment but that was disallowed.
Now the point is I don’t think anybody
should be forced to come and live with
his better half or worse half and do
things which he or she does not want to
do. -

SHrr P. SUNDARAYYA: Sir, this
clause is really unnecessary. It is only
a relic of the old laws. It is in fact a
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barbaric relic. In fact it violates the
conscience of any civilized being. If a

man or hushand does not want to live
with the other party, why should we
give permission to go to the court and
ask the court to force the parties?

Mr. DEPUTY CHAIRMAN: It will

be a step in aid. Sub-clause (b) of
clause 23 says......

Surr P. SUNDARAYYA: 1 agree.
There I would like it.

(Interruption.)

Mgr. DEPUTY CHAIRMAN: It is a
ground for judicial separation.

SHR1 P. SUNDARAYYA: That need
not be here. If they want judi-

cial separation, there should be a pro-
vision separately or under the divorce
clause.

Surt AKBAR ALI KHAN (Hydera-
bad): On a point of order. So long as
marriages exist and you- accept that
notion, provision for restitution of con-
jugal rights is a concomitant to the ac-
ceptance of the institution of marriage.
If they feel unhappy they can have a
divorce. There is nothing to prevent
a divorce but so long as there .s mar-
riage existing, it is a concomitant to
providing for the restitution of conjugal
rights.

Sur1 P SUNDARAYYA: If the wif2
or husband does not want to live with
one another, they can claim divorce or
as a first step to divorce, even judicial
separation. If anything is to be brought,
it should be under judicial separation
or under clause 26—Divorce. But to
keep this here and say that a man can
go to a court and demand the restitu-
tion of conjugal rights is beneath the
dignity of any human being. It is only
a relic of barbarism that is proposed to
be continued. This is completely un-
necessary in view of clauses 23 and 26.
Whatever modification is needed, let us
make it there. Let us not carry this
barbaric relief in our Statute Book at
lcast from now onwards. That is the
reason why we oppose it.
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SHR1 C. C., BISWAS: I only point | same time, we also know that it is a
out this. There is already provision |, very dangerous disease and so the hus-

for a decree for restitution of conjugal
rights in Order 21, Rule 32 of the Code
of Civil Procedure but that contem-
plates a suit. The right is given here
by petition and the mode of enforcement
of a decree under the Code is by attach-
ment of property of the defendant. Here
it is otherwise. If for two years there
is no reconciliation, a decree for di-
vorce automatically follows. That is

the difference. So the right is there
already.
MRr. DEPUTY CHAIRMAN: The

question is:

“That clause 22 stand part of the
Bill.”

Mr. DEPUTY CHAIRMAN: (After
¢ count) There are tihrty for and five
against the clause. So clause 22 is car-
ried.

The motion was adopted.

Clause 22 was ad&ed to the Bill.

Mr. DEPUTY CHAIRMAN: Now,
the rnotion is:

“That clause 23 stand part of the
Bill.”

Pannit S. S. N. TANKHA : Sir, there
is one amendment to this clause, amend-
ment No. 30.

Mr. DEPUTY CHAIRMAN: Is not
Shrimati Parvathi - Krishnan moving
that amendment? © © ¢

SHRIMATI PARVATHI KRISHNAN
Yes, Sir. I move:

30. “That at page 8, after line 16,
the following be inserted. name-
ly:— '

‘(c) on the ground of one of
the parties having contracted
leprosy.””

I

e
.

Sir, I bring this amendment before
the House because, although it is now
believed that leprosy is curable, at the

\,
\
l

|
|

|

band or the wife should have the right
to have a 1ud1(:1a1 separation as soon as
this disecase is contracted. In clause 26,
it is one of the grounds for divorce.
Sub-clause (f) reads thus:

“Subject to the-.provisions of this
Act and to the rules made there-
under, a petition for divorce may be
presented to the district court either
by the husband or the wife on the
ground that the respondent— .

* L d » * * *

(f) has for a period of not less than
five years immediately preceding
the presentation of the petition been
suffering from leprosy, the disease

not having been contracted from
the petitioner;”
So you will see, Sir, that sub-clause

(f) comes in when the person has for
a period of not less than five years
immediately preceding the presentation
of the petition been suffering from lep-
rosy. And when this provision is given
in clause 26, I fail to see why there
should not be this additional safeguard "
for judicial separation also as soon as
the disease is contracted.

Mr. DEPUTY CHAIRMAN: Thatis
already there. Please see clause 23(1)
(a) where they. speak of “any of the
grounds specified in section 26 [other
than grounds specified in clauses (&)
ancd (h) thereof]”. So the point you seek
is already ‘coyered.

SHRr1 P. SUNDARAYYA: No, Sir. 1t
is only after the person has been suf-
fering from leprosy for a period of not
less than five years that you can pre-
sent a petition, as mentioned in clause
26.

Mr. DEPUTY CHAIRMAN: Then it
is for you to table an amendment to
that clause.

Surt AKBAR ALI KHAN: Yes,
clause 26 and not to clause 23.

to
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SHRT P SUNDARAYYA But here
under this clause the moment one party
contracts the disease the other can ask
tor separation That party need not
walt tor five years He 1s entitled to
get this separation It 1s a measure of
prevention or  preca1tion  whereas
under clause 26(f) 1t becomes a claim
tor divorce

SHRIMAT} PARVATHI KRISHNAN
My amendment 15 necessary for the
reason that 1t enables the respondent
10 have the 11ght to apply for judicial
separation immediately leprosy is con
tracted and the provision of a period of
five years under clause 26 will enable
them to get together again, 1f they wish
after the disease 1s cured

Mr DEPUTY CHAIRMAN Would
1t not have been the better course 10
have moved an amendment to clause
267

Sgr! P SUNDARAYYA Then there
1~ this danger that under clause 26

Mr DEPUTY CHAIRMAN Do you
want the five year limit to remain 10
clause 267

SHr1 P SUNDARAYYA No, but the
position 1s this  If we put it in clause
26, then the moment either party con-
tracts leprosy, immediately 1t becomes
a ground for divorce and for that the
hon Law Mimster will not agree, nor
will the House agree and 1t will also be
too much to demand divorce the mo-
ment leprosy 1s contracted by one of the
parlies After all leprosy 1s curable
So we say, the moment leprosy 1s con-
tracted, let them separate and when it
is cured, they can get together.

12 NooN

DR D H VARIAVA (Saurashtra)
Sir, immediately leprosy 1s contracted,
I think 1t 1s not necessary for them to
have judicial separation They can
live together, because leprosy umme-
diately 1t 1s contracted, if 1t 1s treated
it can be cured. It 1s curable now
very quickly, say, within a fow
monihs and so to ask for judicial sepa
ration 1s not proper

25CSD
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Suri KISHEN CHAND Sir, the
question here is this IL.eprosy is a con-
taglous disease and 1if either party con-
tracts the disease, they want temporary
judicial separation During this
period of judicial separation, the per-
son can get cured, and then there will
be no need to ask for a divorce So it
1s jJust a precautionary measure to
avoid the spread of the disease

Dr D H VARIAVA But since che
disease 1s

Mr DEPUTY CHAIRMAN Order,
order The hon Member has had his
say and he cannot speak twice

Sertr A DHARAM DAS (Uttar
Pradesh) Sir, I wanted to make my
submissions at the beginning of Chap-
ters V and VI, because they include
mmportant provisions on restitution of
conjugal rights and judicial separation
which again includes grounds for di
vorce The provisions in Chapters V
and VI taking them both together, re-
lating to judicial separation and di-
vorce are very confusing They appear
{0 be a jumble of provisions in law and
do not fit into any

Mr DEPUTY CHAIRMAN Please
confine yourself to the clause before
the House

Sur1 A DHARAM DAS But I want
tc speak on these Chapters

Mr DEPUTY CHAIRMAN Please
speak on the paiticular clause that has
been taken up

Surr A DHARAM DAS If youtake
the help of clause 26

Mr DEPUTY CHAIRMAN We are
not on clause 26 but on clause 23

Surt A DHARAM DAS Yes, Sir.
But in clause 23(1)(a) we find 1t stat-
ed:

“on any of the grounds speci-
fied 1n sect on 26 [other than the
srounds specified 1n clauses (2)

and (h) thereof] ”
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[Shri A. Dharam Das.1
Therefore all the sub-clauses of clause
26, except sub-clauses (g) and (h) come
under this clause.

Mg. DEPUTY CHAIRMAN: Yes.

Suri A. DHARAM DAS: Take
clause 23. This deals with judicial
geparation. What is its definition and

what are its ingredients? What are its

implications? What are 1its effects?
What are its consequences? On all
these matters the Bill is silent. If we

compare clause 23 with clause 26, we
find that except for sub-clauses (8)
and (h) all the cases of judicial separa-
tion are covered by grounds of divorce
in clause 26. In every case of judicial
separation, the divorce clause will also
be equally applicable and it is not
known in which case a decree for judi-
cial separation should be passed and
in which case a decree for divorce.

Mr. DEPUTY CHAIRMAN: All
cases except those covered by (g) and
).

Surr A. DHARAM DAS: It is mnot
¢lear what relief judicial separation
secures for the petitioner as far as this
Bill is concerned. In the absence of
all this, the need for clause 23 is not
established. Its futility and helpless-
ness are apparent on the very face of
it. The case under clause 23(1)(b) “on
the ground of failure to comply with a
decree for restitution of conjugal
rights” is also provided for in clause
26 (i) “has failed to comply with a
decree for restitution of conjugal rights
for a period of two years or upwards
after the passing of the decree against
the respondent;”. The simplest remedy
for this lacuna is to make the Indian
Divorce Act applicable, subject to the
express provisions contained in this
Bill.

Sir, I submit that I feel rather dis-
tressed that the provisions relating to
judicial separation and divorce in the
Bill have been so haphazardly collect-
ed and amended. In a country like
ours where about three fourths of the
population has been against divorce up
tc this tlme on account of their reli-
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gious beliefs, and where such provi-
sions are being introduced in law for
them for the first time, and that also
in a permissive legislation, I think, we
should have been more cautious and
we should have paid greater attention
to the principles to be observed in
making the law on this subject.

Sir, the grounds for judicial separa-
tion should be exclusive of the grounds-
of divorce.

Mr. DEPUTY CHAIRMAN: Are you
opposing the entire clause?

SHR1 A. DHARAM DAS: I am op--
posing some of the sub-clauses there.

Mr. DEPUTY CHAIRMAN: There
are only two sub-clauses.

SHRT A. DHARAM DAS: The first
sub-clause is, “on any of the grounds
specified in section 26” and I am oppo-
sing all the sub-clauses contained
in clause 26 excepting sub-clauses (g)
and (h).

MR. DEPUTY CHAIRMAN: Ithink
the term “judicial separation” is a
well-known expression in law and the
hon. Member knows the full implica-
tion.

SHRI A, DHARAM DAS: Where is
the divorce law? The divorce law is
the Indian Divorce Act and that does
not apply to it.

Mr. DEPUTY CHAIRMAN: Order,
order. We are here concerned with the
simple amendment of Mrs. Parvathi
Krishnan only. The hon. Member is
making a long speech over the whole-
clause.

SHR1 A. DHARAM DAS: I would
like to invite your attention to clause
26. sub-clauses (b), (c), (d) and (h).

Mr. DEPUTY CHAIRMAN: The
hon. Member may speak when clause
26 is taken up.

SHR1 A. DHARAM DAS: My con
tention, Sir, is that some of these sub-
clauses should be brought wunder
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clause 23 and not be allowed to remain
in clause 26. Of course that they
should not be there, on that I can
speak when clause 26 is under consi-
deration but that they should be inclu-
ded in clause 23, I cannot have any
other opportunity except the present
lone. »

Mr. DEPUTY CHAIRMAN: You

have said that.

SHrRI A. DHARAM DAS: With your
permission, Sir, I would take you
through those sub-clauses, excepting
(g) and (h).

Mr., DEPUTY CHAIRMAN: I know
what they are; you let me have your
comments on clause 23.

Sury A. DHARAM DAS: The first
point is about adultery. My submis-
sion is that it should not be there
under judicial separation. This is a
serious ground and the parties should
have the right to go to court and ask
for a dissolution of marriage. The
next is, “he has deserted petitioner
without cause for a period of at least
three years”—this, to me it appears,
would be more appropridte under judi-
cial separation than under divorce. 1
would like to suggest that it be brought
under judicial separation. The next
one, sub-clause (¢) “is undergoing a
sentence of imprisonment for seven
years or more for an offence defined
in the Indian Penal Code”. The party
will have to wait for three years before
applying for divorce and it will take
about an year or so to get the decree
and for the confirmation of it, it will
take another year and, in all, it would
be 4} or five years before the decrce
was obtained. A sentence of seven
years will ordinarily amount to about
five and a half years if the conduct
of the prisoner had been good in jail.

Mgr. DEPUTY CHAIRMAN: I will
have to remind the hon. Member that
all these points have been covered
during the general discussion and I
wish the hon. Member does not take
any more time of the House on these
points.
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Surr A. DHARAM DAS: Al right,
Sit

SHRr K. S. HEGDE: Mr. Deputy
Chairman, I do not see any reason for
the existence of clause 23 now and
for a proper discussion of clause 23, to
some extent it has become necessary
to encroach upon clause 26 for the
reason that clause 26 is one of the
integral parts of clause 23. In fact,
it would have been better if there
was common discussion of clauses 23
and 26 for the reason that the same
reasoning would apply to clause 23 as
we give to clause 26.

Now, my difficulty has been that
most of the grounds for judicial separa-
tion are ad eundem the same thing
as are for divorce barring sub-clauses
(g) and (h),

Mr. DEPUTY CHAIRMAN:
to be necessarily so.

It has

Sur; K. S. HEGDE: Let us leave
sub-clauses (g) and (h). What I am
pressing for your consideration is,
supposing a certain party goes before
a court of law for a divorce which is
a larger right and has a larger conno-
tation than judicial separation ang if
the judge is pleased to give only a
judicial separation, what will be the
effect? Because you are here making
a certain term co-terminous with both,
you should differentiate betweén the
two. Many of the provisions of clause
26, barring sub-clauses (g) and (h) are
exactly the same as for judicial
separation.

Mr. DEPUTY CHAIRMAN: That
has been said by the previous speaker;
if there are any fresh points, you
may give them.

Surr K. S. HEGDE: The fresh point
that I am covering is, who is to choose
the mode of relief? Is it the petitioner,
is it the respondent, is it the court?

Mr. DEPUTY CHAIRMAN: The Bill
gives that right to the petitioner.
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SHR1 K S HEGDE  The Bill does
not give 1t to the petitioner but leaves
1t to the court

Mr DEPUTY CHAIRMAN It leaves
it to the decision of the court but gives
the right of choice ot relief to the
petitioner

SHrr K S HEGDE  Supposing A
applies under clause 26 Is there any-
thing which precludes the judge giving
relief under judicial separation 1n
clause 23° The court may say, “I am
not going up to divorce For the
present I am merely g ving judicial
separat on” All that 1s required 1s
to say ‘“if after two years no order
under clause 22 1s applied, 1t would
have been g ground for divorce”

Panbir S S N TANKHA There 15
also provision in the Indian Divoree
Act that 1f the ground taken by the
petitioner 1s not found to be correct
and the judge therefore comes to the
conclusion that no divorce can be

granted he can still grant judicial
separation
i
SErr K S HEGDE Undoubtedly

What I am saying 1s that you taxe
away certain of the rights and limita-
tions of the Divorce Act and you are
making a special Act No more will
the Divorce Act apply When there 1s
a general Act and a special Act, the
special Act will control the general
Act So far as the question of divorce
1s concerned in this Act, 1t will be only
within the Iimits of this Act and you
cannot travel outside We cannot
take advantage of the other Act That
1s why my submission to the House 1s
that the whole of clause 23 would be
unnecessary All that will be required
1s sub-clause (b) which could be made
one of the grounds i1n clause 26 As
> such this clause may not be accepted
by this House

Surr P T LEUVA (Bombay) What

about sub-clause (b)?

Surr K S HEGDE That 1s exactly
what I am saying make sub-clause (b)
one of the grounds in clause 26
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SHrr C C BISWAS Sir, I do not
know why there should be so much
of objection to this clause The 1dea
about judicial separation 1s that you
need not force a party to apply for
dissolution of the marriage, for declar-
ing 1t null and void or for voiding it on
the ground that 1t 1s voidable You do not\
force them to that course First of
all, let them seek judicial separation
and after two years 1if they are not
able to get reconciled, the judge then
grants the more drastic remedy of
divorce That 1s all

Mr DEPUTY CHAIRMAN
a propationary period

Glves

Sur1 C C BISWAS As a locus
peenitentice, a period of {wo vears 18
provided for That 1s provided for in
sub-clause (h) of clause 26, ‘has not
resumed cohabitation for a period
of two years or upwards after
the passing of a decree for
judicial separat on against the res-
pondent” Similarly, Sir, the next sub-
clause there, (1) “has failed to comply
with the decree for restitution of con-
jugal rights for a period of two years
or upwards after the passing of the
decree against the respondent’ The
whole scheme of marriage law 1s to
give the parties a chance to give them
the lesser remedy and then 1if 1n spite
of that, they cannot come together, to
give them the greater remedy That 1s
the scheme and that is why the very
same grounds have been set out in

clause 23 for judical separa-
tion as you find n clause
26 for  divorce Sir,  judicial

separation 1s a form of remedy which
1s very well-known well-understood,
and I do not understand why any hon
Member should have any doubt as to
what this means Judicial separation,
restitution of conjugal rights, etc, are
already there, they are well-known
11ghts and, therefore, there need not be
any misapprehension on that ground,
and so, Sir I say that there is absolute-
ly no justification for accepting these
amendments

Mr DEPUTY CHAIRMAN What
about Mrs Parvathi Krishnan’s amend-
ment?
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SHrR1 C. C. BISWAS: The question
is that experts stoutly deny that lepro-
sy is a contagious disease. Sir, if, as
is suggested, at the very first appear-
ance of any symptoms of leprosy it
should be open to the parties to go
and apply for judicial separation,
would that be right, having regard to
the generally accepted medical opinion
that it is not contagious and so on?

Therefore, if that is the idea, there
is no amendment here as to the period
of time. Whether you should have the
same period of five years as is provided
for divorce or whether you should have
a shorter period or not, that is a differ-
ent matter. There is no amendment
to that effect. It is now explained by
the mover of this amendment that as
soon as any sign of leprosy makes itself
manifest, the right of judicial separa-
tion ought to be there. I do not think.
Sir, that would be right.

SHR1 P. SUNDARAYYA: Is he pre-

pared to accept any lesser period than
five years?

SuRr C. C. BISWAS: As a matter of
fact, the Leprosy Association waited on
deputation on me. They produced
literature. I have not got the litera-
ture here. They submitted to me a
mass of literature. I have studied that
and T am satisfied. I myself went
down to the Tropical School of Medi-
cine in Calcutta and T actually met
hundreds of persons who are coming
here for treatment and after treatment
they appear to be perfect and they are
certified to be free from leprosy. But
I am not suggesting for one moment—
because I paid only one or two visits—
that there is no possibility of contagion
from such cured persons

SHRI GOVINDA REDDY: But those
cases are different,

Sury C. C. BISWAS: But to say that
leprosy by itself ought at once to be a
ground for judicial separation or even
for divorce without giving a chance to
show what kind of leprosy it is will
not be fair.
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The

30. “That at page 8, after line 16,
the following be inserted, name-
ly:—

‘(c) on the ground of one of
the parties having contracted
leprosy.’ ”

The motion was negatived.

Mgr. DEPUTY CHAIRMAN: The
question is;
“That clause 23 stand part of

the BilL.”
The motion was adopted.
Clause 23 was added to the Bill.

MR. DEPUTY CHAIRMAN: Clause
24. There are amendments.

PanpiT S. S. N. TANKHA: I am
not moving amendment No. 142 but
I move No. 143. I move:

143. “That at page 8, line
atter the words ‘an idiot or a
lunatic’ the words ‘at the time
of marriage’ be inserted.

33,

Sur1 V. K. DHAGE: I move:

31. “That at page 8, line 28, the
brackets and letter ‘(¢) be delet-
ed.”

32. “That at page 8, line 30, after

the word ‘impotent’ the words
‘or frigid® be inserted.”
Surr C. C. BISWAS: I move:

174. “That at page 8, after line
37. the following be added, name-
ly:—

‘(3) Nothing contained in
this section shall apply to any
marriage deemed to be solem-
nized under this Act within
the meaning of section 18, but
the registration of any  such
marriage under  Chapter  III
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[Shri C. C. Biswas.]
may be declared to be of no
effect if the registration was
in contravention of any of the
conditions specified in clauses
(a) to (e) of section 15:

such decla-
in any

Provided that no
ration shall be made

case where an appeal has been
preferred under section 17 and
the decision of the district

court has become final.’”

SHR1 P. SUNDARAYYA: I move:

179. “That at page 8, lines 32
to 35, the words ‘on the ground
that the other party was an idiot
or a lunatic or on the ground that
at the time of the marriage either
party thereto had not completed
the age of eighteen years be
deleted.”

Surr C. C. BISWAS: I move:

189. “That
for the words
the words ‘“twenty-one
substituted.

at page 8 line 35,
‘eighteen years’
years’ be

[Tee Vice-CHAIRMAN  (SHRI B. C.
GHoOSE) in the Chair.]

“Sert V. K. DHAGE: My first
amendment is with regard to deletion
of (c) from clause 24 (1). Clause 24
(1) (i) reads in the Bill as “any of
the conditions specified in clauses (a).
(b), (¢) and (e) of section 4 has not
been fulfilled”. I have moved an
amendment to say that (¢) should be
eliminated. Now sub-clause (¢) of
clause 4 reads as follows under an
amendment that has been adopted by
the House: “the parties have comp-
leted the age of twenty-one years”,
and sub-clause (2) of clause 24
will also read as a consequence thus:
“Where a marriage is annulled on
the ground that the other party was
an idiot or a lunatic or on the ground
that at the time of the marriage
either party thereto had not com-
pleted the age of twenty-one years,
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is made shall be specified in the
decree, and shall, in all respects, be
deemed to be and always to have
been, the legitimate children of their
parents.” That is to say, if the par-
ties have married before the age of
21 the marriage shall be annulled
and shall be held to be void but the
children of that marriage will be
considered to be legitimate. This is
rather not quite fair if you will read
it in conjunction with clause 15 be-
cause under clause 15 if a marriage is
celebrated just below the age of 21
in any other form and is registered
agiterwards the children of that mar-
riage will be legitimate and such a
marriage can be registered under
clause 15. Now to provide (¢) in
this clause 24(1) seems to be not
guite proper when you take into
consideration the provisions of clause
15. T therefore feel that what you
are trying to do is that a marriage
celebrated in any other form before
the completion of the age of twenty-
one vyears and registered under
clause 15 of this Bill is proper but
if such a marriage below the age of

21 happens to be solemnized under

this Act then that marriage will be
bheld to be null and void. That
seems to me to be a very incongruous
position and I would therefore say
that sub-clause (¢) of clause 4
should not be applied here and (c)
mentioned in clause 24(1) (i) should
be deleted.

Another point is this. Supposing
these people are below the age of 21
and their marriage has been annulled
under clause 24 which however pro-
vides that the children born to them
before the age of 21 shall be deemed
to be their legitimate children. Now
there is nothing to prevent these
people from appearing before the
Marriage Officer after their comple-
tion of 21 years of age and asking
for their marriage to be solemnized
under this Act. There can be no bar
to a thing like that. Therefore to
say now that under sub-clause (c) of
clause 4 the marriage shall be annul-

children begotten before the decree | led seems to be redundant. What I
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mean to say is
«chance a marriage Dbetween two

people below the age of 21 has taken
place under this Bill, that marriage
will be annulled wunder sub-clause
(2) the children remaining their
legitimate children whereas in the
case of a marriage between two
people below the age of 21 celebrated
before and registered under clause 15
of this Act, by virtue of clause 18
that marriage and those children
will be perfectly valid. But if by
<chance the marriage happens to be
only under this Act and if the party
happens to be below the age of 21,
while the children will be legitimate
the marriage will be void. This seems
fo me rather a very incongruous
position. Now that we are commit-
ted to clause 18 as well as to clause
15, I would think that the elimina-
tion of (c¢) in 24(1) (i) would be
rather the best thing to do.

Another amendment that I have
moved is to clause 24(1) (i). In
the Bill if reads: “the respondent
was impotent at the time of the
marriage and at the time of the in-
stitution of the suit”. I have sug-
gested after the word “impotent”
the words “or frigid” may be added.
Now the idea of a marriage being
made void on the ground of “im-
potent” is that the marriage is not
consummated or is 0ot capable of
being consummated and that being
the case the marriage should be
held void. Now, Sir, frigidity is the
counterpart of impotency in men, and
also the marriage in that case cannot
be consummated. That being the
case, Sir, I think it is only fair that
wou should also include the words
“or frigid” after the word “impotent”.
I am quoting, Sir, as to what frigi-
dity is from the sexual point of view,
and what is the consequence of fri-
gidity. “There are different kinds of
frigidity, or sexual anesthesia, just
as there are as many variations in
human temperament.” At this point,
however, we are concerned with the
congenitally ‘cold’ type of frigidity.
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this. If by any | “The congenitally frigid person is

one born deficient in sexual libido, or
sexual feeling,” This is from the
book “Sex and the Love Life” by
William J. Fielding. c

Surt AKBAR ALI KHAN: Is he a
medical man? Is he an authority
on that?

Surt V. K. DHAGE: I think so. I
will quote some other medical men if
you are very much interested in the
subject. I am just giving the defini-
tion of frigidity. I do not wish to
give a lecture on what frigidity is.
What I merely mean to say is that
it is a counterpart of impotency and
since it has been provided that a
marriage is void on the ground that
the person is impotent, similarly
marriage should be void if the wo-
man suffers from frigidity. I do not
think I need dwell on that point any
longer and it was only to substantiate

my arguments that I was reading
from this book. If Mr. Akbar Ali
Khan wants references, I do not

mind giving, but I think it is best not
to take up more time of the House.

Dr. D. H. VARIAVA: Sir, it is not
the case. There is difference be-
tween impotency and frigidity. I know
of many women who are frigid, but
who have got many children. Fri-
gidity as a cause for divorce is not
right. After all, frigidity is only a
state of the mind, but the other
faculties for producing children are
there. In impotency the faculty to
produce children is not there, but in
frigidity it is not so. I know, as I
said, of many women who have got
many children but who are frigid.
It only means that they do not enjoy
the sexual contact but at the same
time they submit to it and they do
get children. So to make frigidity as
a cause for divorce is not the right
thing to do.

Surr GOVINDA REDDY: Is it not
true also of impotency?

Dr. D. H. VARIAVA: If a man is
impotent, that means that he is not
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[Dr D H. Vanava.]
able to produce children. That 1s the
meanming of impotency But frigidity
1s only a state of mind.

Tue VICE-CHAIRMAN (SHrt B C
GHose) Let us not enter into a dis-
cussion over the point.

SHrrt P SUNDARAYYA: S,
amendment (No 179) reads
follows:

my
as

“That at page 8, hnes 32 to 35,
ithe words on the ground that the
other party was an 1diot or a
lunatic or on the ground that at
the time of the marriage either
party thereto had not completed
the age of eighteen years’ be
deleted ”

If my amendment 1s accepted the
sub-clause will read thus “Where a
marriage 1s annulled, children be-
gotten before the decree 1s made shall
be specified 1n the decree, and shall,
mn all respects, be deemed to be, and
always to have been, the legitimate
children of their parents”

Sir, my point 1s only this The
marriage may be annulled but why
should you make the children illegi-
timate? Further we have accepted
two grounds—idiocy and lunacy-—
when the children should be consi-
dered legitimate even though the
mariiage may be void Also we ac-
cepted the clause “that either party
thereto had not completed the age of
18 years”

Tug VICE-CHAIRMAN (Surt B C
GHose) That will be twenty-one
now

Surr P SUNDARAYYA 1f child-
ren born of marriages consummated
before the paities were 21 years of
age or 1t they were 1diots or lunatics
could be accepted as legitimate, why
cannot we accept in the other two
cases also, that 1s when the spouse ‘
is Iiving or when they are within the
degrees of piohibited relationship? 1 |
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would like the children born in these
two cases also to be legitimised. Their
legitimacy should not be questioned.
When we extend legitimacy in two-
cases, 1 would like the same legiti--
macy to be extended in the other two-
cases also I would request the hon.
Minister and the House to consider
1t dispassionately I hope all the
women Members at least will certamn-
ly support

SHR1 K § HEGDE Then you put
us 1n the opposition?

SHrr P SUNDARAYYA. No, I
take 1t for granted that all mem
Members—as I am speaking on be-
half of the men Members—will vote
for my amendment I am appealing
to the women Members also to vote
for this amendment so that no stigma
of 1llegitimacy will attach to these
children Sir, this 1s a very reason-
able amendment and I hope the hon.
Minister will accept 1it.

Panpir S S N TANKHA Mr.
Vice-Chairman, the amendment which
I have tabled 1n respect of sub-clause
(2) 1s that the words “at the time of
marriage” should be added after the
words ‘an idiot or a lunatic”. 1 find,
Su, that marriage can be annulled or

declared void only on any of the
conditions specified 1n clauses (a),
(b), (¢) and (e) of clause 4 not

having been fulfilled I take 1t, Sir,
that sub-clause (2) contemplates an-
nulment of marriage in case the con-
dition mentioned 1n sub-clause (d)
oif clause (4) has not been fulfilled
also If that 1s the correct position
then I have merely tried to make
that position clear by adding the
words “at the time of marriage” If
1t contemplates the declaration of a
mairiage as null and void even
though the party has become lunatic
sunsequently then 1t 1S necessary
to clarify that position The clause
provides that a marriage 1s liable to
be annulled on the giound that the
other party was an 1diot or a lunatic,
but does not specify at what stage
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that disability occurred Did 1t occur
before or after the marriage? Some-
thing must be done to make this
position clear 1 have no objection
to making the children legitimate,
certainly, they should be legitimised
but 1t should be made clear as to
which children does 1t refer to An
idiot, I understand, 1s a person who
13 born with certain mental defici-
encles, but a person can become a
lunatic at any stage So if clause
4(b) contemplates only the annul-
ment of marriage on the ground that
the person was 1diot or lunatic at the
tume of marriage, as the wordings of
the clause clearly go to show, then
those words do not provide for those
cases where the person becomes a
lunatic later on Therefore, I would
like some provision to be made, as to
which persons this clause refers to
here It 1s very indefimite It may
mean at the time of the marriage or
it may mean after the marriage
This point may be made clear by the
addition of some suitable words I
do not 1nsist upon the inclusion of the
words ‘“at the time of marriage” at
the place I have suggested 1n my am-
endment, but I would certainly like
the pownt to be made clear definitely
I would also hike the childien to be
legitimised whose father becomes a
lunatic subsequent to the marriage

Surr P T LEUVA Please
clause 26(e)

Special Marriage

see

Tue VICE-CHAIRMAN (Surt B C
Guoose) This is relevant to the con-
dition before marriage. That 1s en-
tirely different.

PanpiT S S N TANKHA 1 do
not think 1t solves my piroblem
Sart S  MAHANTY Mr  Vice-

Chairman, I rise to suppoit the am-
endment standing 1n the name of my
hon colleague Mr Dhage (No 32),
Sir as 't has been urged by many
authorities that impotency 1s only a

temporary  psychological phenome-
non, I ask whether impotency 1s an
mcurable discase There are also

authorities on sex psychology who
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have pronounced thewr views on this
matter I can do no Dbetter than
quote one such authority, for the
satisfaction of the House, who has
stated that mmpotency 1s a mental
aberration, a sort of temporary psy-
chological phenomenon, and it can be
cured if 1t 1s taken up with sympathy
and care Therefore, Sir, if 1mpo-
tency 1s to be taken as a cause for
declaring a marriage void, what rea-
sons could there be not to inciude
frigidity as a reason to declare the
marriage void”

Secondly, Sir, after all, 1f impo-
tency 1s to be taken as a ground for
declaring a marriage void on account
of the fact that lack of potency does
not conduce to procreation, then, un-
der the same reasoning frigidity also
1s not conducive to procreation
Therefore, if impotency 1s to be taken
as a reason for declaring a marriage
void I think there 1s enough justifi~
cation for including frigidity also
a ground for declaring a marriage
void In this connection I want to
quote from no less an authority than
Oswald Schwarz, the author of “The
Psychology of Sex” His academics
cannot be disputed, he has been a
professor of medical psychology 1n a
number of universities 1n Europe—
Vienna, Munich, Berlin, so on and so
forth I shall substantiate my state-
ment by quoting that authority that
frigidity in a woman also leads to
mental aberrations in the other party

and even, at times, culmmates 1n
gruesome murders
Surr GOVINDA REDDY Sir, fri-

gidity 1s said to be a state of mind

Suri S  MAHANTY Impotency
also

SHr; GOVINDA REDDY. Iti1s a
state of body

SHRI S MAHANTY Here I

would pause for guidance from our
docto1 whether impotency 1s an in-
curable disease or not As far as T
know Sir 1t 1s a temporary failure
of certain mechanism
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Hon. MEMBERS: Oh!

Surr S. MAHANTY: Sir, let me go
on.

Sur: K. S. HEGDE: Once an impo-
tent is not always an impotent.

Surr S. MAHANTY: That is what
I say. I am not yielding now to in-
terruptions. Let me go on. I say
that there is enough justification why
frigidity is to be considered as a
ground for declaring a marriage void.
On page 207 of his book, “The Psy-
chology of Sex”, the author (Qswald
Schwarz) remarks: “Once upon a
time”-—he tells us the story of a
peculiar case.

Tue VICE-CHAIRMAN (Surt B. C.
GHosg): It is enough if you only
read the conclusion.

Surr S. MAHANTY: It is only four
or five lines, I shall read:

“Once upon a time, there was a
man who was deeply in love with
his wife. But she was completely
frigid. In vain he tried to bring
the lively marble statue to life. In
vain he raged against her motion-
less resistance. In despair he felt
the scornful smile behind those
firmly closed lids. One night he
strangled her.”

Sir, this is one of the cases; hund-
tveds of cases of this type have hap-
pened. So, if impotency is to be
counted as a factor that has led to
the failure of many a married life,
frigidity also should be taken as a
reason that will lead to the nullity
of married life. Therefore, Sir, the
House should not be prejudiced but
should take it (the amendment) in
the real spirit and accept frigidity
as a ground for declaring a mar-
Tiage void.

Surr K. S. HEGDE: Sir, my ob-
jection to this clause (No. 24) is
three-fold; the first is one of sub-
stance; the second is the inconsisten-
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¢y of the Act; and the third is a pro-
cedural one. Let me take them one
by one. My first objection is one of
substance. As my hon. friend Shri
Sundarayya has stated, there is no
point in seeking to penalise the
children for the fault of the parents.
It is an old barbaric law which at-
tempts to punish the children for
the acts of omission and commission of
the parents. We take it that the
parent’s sin should not be visited on
the children, living as we do in this
twentieth century. We must try
more and more to see that the law
legitimises as many children as pos-
sible. We, as citizens of free India,
must have the maximum protection
of law; and our children—as many
of them as possible, to a large ex-
tent—must be taken as legitimate.
Let us do the right thing by these
children. I shall give you a con-
crete case. Let me go to my second
point which will illustrate my first
point. You will find in clause 2,
sub-clause (f) the words:

“‘degrees of prohibited relation-
ship—a man and any of the per-
sons mentioned in Part I of the
First Schedule and a woman and
any of the persons mentioned in
Part II of the said Schedule are
within the degrees of prohibited
relationship;”.

Supposing a man marries his sister’s
daughter which, under the custo-
mary law, is allowed. I feel this is
an important matter and I would
request the Law Minister to take
note of it. A man marries under
the customary law and registers
under clause 4(e) which applies not
only to marriages to be solemnized
but to the marriages already solem-
nized under the customary laws.
Even though he registered under
clause 15(e), the marriage becomes
void and is declared a nullity under
clause 24(1). Under clause 4(e)
marriage may be solemnized if at
the time of marriage “the parties are
not within the degrees of prohibited
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relationship”; and clause 24 says:

“Any marriage solemnized un-
der this Act shall be null and
void and may be so declared by
a decree of nullity if—(i) any of
the conditions specified in clauses
(a), (b), (c) and (e) of section

\ 4 has not been fulfilled;”

SHR1 C. C. BISWAS: May I for
a moment interrupt my hon. friend?
In the amendment which I have al-
ready moved to clause 24, I have said
that nothing contained in this section
(24) shall apply to any marriages
deemed to have been solemnized
under this Act within the meaning
of section 18, the registration 6f any
such marriage under Chapter III
may be declared to be of no effect if
the registration was in contravention
of any of the conditions specified in
clauses (a) to (e) of section 15 and
nothing contained in clause 24 shall
apply.

SHRI K. S. HEGDE: 1 am obliged
to the hon. the Law Minister. If, as
has been pointed out by him, we
accept his amendment No. 174 under
clause 24, the difficulty that I am
contemplating will not arise.

Let me go to the next objection.
Sir, I was in the Supreme Court
yvesterday and the day before, and
the Lordships of the Supreme Court
were  regretting the  increasing
amount of deterioration that has set
in in our drafting of Bills. It is es-
pecially felt in the way in which
marriages have been classified into
two—void marriages and voidable

marriages. If a marriage is to be
made void, it should be from the
beginning, ab initio. There is mno
question of nullifying it later on.

If you accept the position, what
happens is under sub-clause 2 it is
only a question of annulment. You
are not annulling a non-existing
thing. Where is the question of an-
nulling it when it is not existing;
but you ecan declare void whatever
is existing. It is only a judicial dec-
laration,
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Hence, Sir, I submit that there is
no question of annulment because
the marriage is deemed to be void
ab initio. Being so, how can you
annul a thing that is not existing.
Do you want that position? Would

the House be satisfied with that?
Supposing a marriage has taken
place transgressing the limits of

law. Will it not be sufficient if we
make that marriage a voidable one?
I shall give you an instance. Let us
suppose that there is a gentleman
in Calcutta, and he has a wife. He
goes South and wants to settle down
there. He marries somebody there
and settles down, giving an impres-
sion that he has no other wife. In
that case, who is to be penalised?
Would you penalise the wife and the
children and not the gentleman
concerned? Are the children to be
penalised because somebody had
played a fraud? So, let us make
room for making a marriage a void-
able marriage and not making the
marriage void. The children are not
to be taken to task for the fault of
either the mother or the father.
Coming to the original point, it
would serve the purpose if you
specifically say that the marriage is
void instead of making the children
illegitimate. Under this clause, you
are helping the man who had played
a fraud. There is no punishment so
far as the parents are concerned.
The punishment is there for the
children. He is not asked to pay
for their maintenance excepting
when it comes under the provisions
of the Criminal Procedure Code.
There is no liability to maintain the
children, because you have annulled
the marriage. Now for this reason,
Sir, I would request the House to ac-
cept the amendment moved by my
hon. friend, Mr. Sundarayya.

Dr. D. H. VARIAVA: Sir, I think
what Mr. Mahanty means by impo-
tency is that no children can be pro-
| cured. Sometimes impotency mar
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[Dr. D. H. Variava.} |
be temporary, and it is quite pos- |

already moved, then this question
does not arise because the conditions

sible that the man may be impotent |
to a certain woman only. If he
marries another woman, he can pro-
duce children. But here the word
“impotency” means that he is not
able to produce children. And fri-
gidity and impotency are two dif-
ferent items. Frigidity means that
the sexual power is there, but the
person does not like it. That is the
idea of frigidity. Frigidity is not
impotency. Frigidity means that
there is no desire, but if the act
takes place, children are produced.
And if you make frigidity a cause
for divorce, then I say that in the
case of 25 per cent. of the marriages
there will be divorce.

SomeE Hon. MEMBERS: No, no.

Dr. D. H VARIAVA: Yes, yes,
because there are many people who
may be frigid, but when they do the
act, they produce children. I think
that you understand that frigidity
15 not impotency and the divorce is
given not because of frigidity but
because of inability to produce child-
ren. Sometimes a man is impotent
to a certain woman only but not to
other women.

Surt V. K. DHAGE: Is not frigi-
dity the same way......

Dr, D. H. VARIAVA: Not at all
Frigidity is quite different, my dear
man. By impotency we mean that
the man is not able to produce any
children. But where there is frigi-
dity, children can be produced and
are being produced. So these are
two quite different subjects. And to
make frigidity a cause for divorce is,
I think, absolutely groundless. So I
oppose this amendment once again.

Surr C. C. BISWAS: Sir, it is said
in amendment No. 31 that “At page
8, line 28, the brackets and letter
“(c)” be deleted.” Now, Sir, if we
accept the amendment which I have

-

relevant will not be the conditions.
specified in clause 4 but will be the-
conditions specified in clause 15.

Then, Sir, comes the question of
frigidity. I confess, Sir, I am not an
expert in these matters.

SHrr S. MAHANTY: May I ask the
hon. Minister as to why, in the case-
of leprosy, did he go all the way to
ascertain. .....

SHrr C. C. BISWAS: If I have made-
a study of one particular matter, does
it follow that I must study all the

SHRT S. MAHANTY: Your profes-—
sion demands it.

Surr C. C. BISWAS: I canot plead
personal experience here. (Interrup-
tion.) Well, whatever that may be,
as regards impotency, speaking on the
authority of judicial decisions, I can
say that it may be with reference to
the wife as weM as the husband. As
regards frigidity, well, my hon. friend
over there is a medical practitioner
and he is competent to speak about
1it. It is a sort of repulsion and the
sexual urge is not there. So no com-
plete and proper sexual intercourse
possible. That is all; nothing else.
And in no other law have I found
frigidiw to be a ground for divorce.

Suri S. MAHANTY: That should
not be the reason......

Surr C. C. BISWAS: I am only
stating what I have found. I might
have missed some systems of law.
But so far as my investigation goes,
frigidity is not reckoned as a ground
for divorce in any law, and therefore,
let us not introduce this innovation
at the very early stage when we are
enacting this law.

And then, Sir, I will explain my own
amendment. You see that the words
which you find in the Bill as drafted
will be inappropriate in the case of a
marriage which is registered and not

i solemnized for the first time under the
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Act In the case of a marnage re-
gistered under clause 15 the conditions
have been specifically laid down Those
conditions correspond substantially no
doubt with the conditions mentioned
m clause 4 But still there is some
difference And what I am providing
Hor by my amendment 1s this It savs.

Nothing contained
tion shall apply to any marriage
deemed to be solemmzed under
this Act within the meanmg of
section 18 but the registration of
any such marriage under Chapter
III may be declared to be of no
effect 1f the registration was in
contravention of any of the con-
ditions specified 1n clauses (a) to
(e) of section 1H

in this sec-

Prov ded that no such declara-

ton shall be made 1mn any case
where an appeal has been pre-
ferred under section 17 and the

decision of the
become final”

district court has

sHrr K S HEGDE About legifi-
macy why don’t you accept the princi-
ple of

SHrRr C C BISWAS That I will ex-
plain  Sir we have proceeded 1n this
Bill on this basis Certain conditions
which are laid down in clause 4 are
of the fundamental character, and
rcn-fulfilment of those fundamental
conditions ought not to be overlooked
So far as children are concerned, I have
all along mamntained that they ought
not to be penalised and therefore, we
have provided that children will be
regarded as legitimate It 1s suggest-
ed that this should apply to all mar-
riages, whatever may be the conditions
which are wviolated If we do that,
that really will be rendering those
conditions wholly infructuous There
is no point in saying that these are
essential conditions of marriage which
must be fulfilled and at the same time
allowing people to break them, by
declaring the children of such mar-
riage to be legitimate That 1s why
vyou find 1in this sub-clause (2) that it
applies only where a marriage 1s an-
mulled on the ground that the other

[ 7 MAY 1954 1

Bull, 1952 5524

party was an 1diot or a lunatic or on
the ground that at the time of the
marriage either party thereto had not
completed the age of 21 years So,
you may ignore those conditions but
nol the other conditions For instance,
suppose a martlage takes place when
there 1s another spouse lhiving, or the
marriage takes place within the pro-
hibited degrees of relationship The
whole point 1s, are you or are you not
prepared to condone the non-obser-
vance of those essential condifions?®

Surt GOVINDA REDDY The mar-
riage becomes void Why should we
penalise the children”

SHrt C C BISWAS We are saying
that the children will not get any pro-
tection 1n those cases only to make 1t
less possible for the parties to the
marriage to break those conditions
That 1s the principle on which we have
proceeded Certain of those conditions
are i1egarded as fundamental, and 1if
those conditions are not fulfilled then
the children of such illegal marriage
will not be recognised as legitimate.
I am explaimming to you only the prin-
ciple on which we have proceeded.
Sir I oppose all these amendments

Serr P SUNDARAYYA May 1
pomnt out to the hon Minister that he
has recognised the legitimacy of the
children born of marriages within pro-
hibited degrees in the case of custom
or usage having the force of law?
Therefore, it 1s not fundamental It
1s only a question of degree of allow-
ance Why not consider these cmld-
rer also legitimate?

PanniT S § N TANKHA May 1
know from the hon Minister what he
thinks of my amendment No 1437 Are
these words necessary or not?

Mr DEPUTY CHAIRMAN He has
opposed all the amendments

Panprtr S S N TANKHA But he
has not given any reasons nor has he
stated whether they are or are not
necessary
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Mr. DEPUTY CHAIRMAN: It

follows that he thinks that they are
not necessary.

PanpiT S. S. N. TANKHA: That is
what I want to know. What is his
legal opinion about it?

Mr. DEPUTY CHAIRMAN: If, in
his opinion, they were necessary, he
would have accepted the amendment.

PanpiT S. S. N. TANKHA: If he
does not consider them necessary, 1
will not press my amendment.

Surr C. C. BISWAS: As a matter
of fact, clause 4 (b) says: “Neither
party is an idiot or a lunatic.” 1t is
there. He must not be lunatic or an
idiot at the time of marriage.

*Amendment No. 143 was, by leave,
withdrawn/

1 pv.

Mr. DEPUTY CHAIRMAN:
question is:

'IYhE

31. “That at page 8, line 28, the
brackets and letter ‘(c)’ be delet-
ed.”

The motion was negatived.

. Mr. DEPUTY CHAIRMAN: ‘The
question 1s:

32. “That at page 8, line 30,
after the word ‘impotent’ the words
‘or frigid’ be inserted.”

The motion was negatived

Mr. DEPUTY CHAIRMAN: The
question is:

174. “That at page 8, atter line
37, the following be added, name-
ly:—

‘(3) Nothing contained in this
section shall apply to any mar-
riage deemed to be solemhized
under this Act within the mean-
ing of section 18, but the regis-
tration of any such marriage

*For text of amendment, vide col.
5508 supra.
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under Chapter III may be de-
clared to be of no effect if the
registration was in contraven-
tion of any of the conditions
specified in clauses (a) to (e) of
section 15:

Provided that no such de-
claration shall be made in any
case where an appeal has been
preferred under section 17 and
the decision of the district court
has become final’”

The motion was adopted.

Mr. DEPUTY CHAIRMAN: The
question is:
179. “That at page 8, lines 32 to

35, the words ‘on the ground that
the other party was an idiot or a
lunatic or on the ground that at
the time of the marriage -either
party thereto had not completed
the age of eighteen years’ be de-
leted.”

(After taking
Noes—25.

a count) Ayes—26;

The motion was adopted.

Mr. DEPUTY CHAIRMAN: No. 189.
Is it necessary now? The words have
been omitted. Since the other amend-
ment has been accepted, this falls
through.

Surr C. C. BISWAS: It is not neces-
sary now. It automatically falls.

Mr. DEPUTY CHAIRMAN: The
question is

“That clause 24, as
stand part of the Bill.”

amended,.

The motion was adopted.

Clause 24, as amended, was added
to the Bill.

Mr. DEPUTY CHAIRMAN: The
motion is:

“That clause 25 stand part of
the Bill.”

There are a number of amendments..
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Dr. SurmvatTi SEETA PARMA-
NAND; Sir, I move:
34, “That at page 8, lines 43 to
47 be deleted.”

A Y
Sur1 KANHAIYALAL D. VAIDYA:
Sir, I move:

97, “That at page 8, line 44
after the words ‘venereal disease’
the words ‘or any loathsome dis-~
ease’ be inserted.”

88. “That at page 9, after line 3,
the following be added, namely:—

‘(v) either of the parties to the
marriage has, after the marriage,
undergone sex-transformation.’ ”

Sury P. T. LEUVA: I am not moving
my amendment No. 144, I am moving
only No. 180. I move:

180, “That at page 8, lines 43 to
45 be deleted.”

Surr S. MAHANTY: Sir, I move:

33. “That at page 9, lines 1 to 3
and lines 13 to 21 be deleted.”

Surr LAVJI LAKHAMSHI (Kutch):
Sir, T move:

89. “That at page 9,—

(i) in line 14, for the words,
‘unless it is satisfled that’ the word
‘if’ be substituted; and

(ii) in line 15, after the word
‘were’ the word ‘not’ be inserted.”

Mr. DEPUTY CHAIRMAN: The
clause and the amendments are now
open to discussion.

Dr. SurimMaTr SEETA PARMA-
NAND: Sir, the reason why 1 want
these two clauses to be deleted is that
they would cause hardship particular-
ly to women as the proof of who
contracted disease from whom—now

L
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that the medical certificate has not
been accepted as a condition for mar-
riage—would be difficult to produce
and it might cause harassment. Who
is going to prove later on whether
the woman was pregnant at the time
of marriage? Similarly, “the respon-
dent was at the time of marriage
suffering from venereal disease in a
communicable form, the disease not
having been contracted from the
petitioner” is there. This is also like-
ly to cause unnecessary harassment to
women and only for that reason it
would be better to remove these two
clauses.

SHRI S. MAHANTY: Sir,
moved:

I have

33. “That at page 4, lines 1 to
3 and lines 13 to 21 be deleted.”

Sir, I am apprehensive of the fact
that reteniion of this sub-clause will
throw open the flood-gates of litiga-
tion. It has been stated in the sub-
clause that:

“The consent of either party
to the marriage was obtained by
coercion or fraud, as defined in
the Indian Contract Act, 1872.”

In the Indian Contract Act, 1872, a
consent is said to be free when it is
not caused by—

1. Coercion,
2. Undue influence,
3. Fraud

so on and so forth.

Here we are concerned only with
coercion and fraud. Now, coer-
cion is defined in the Indian
Contract Act as follows:

“Coercion is the committing or
intention to commit any act forbid-
den by the Indian Penal Code or the
untawful detaining or threatening to
detain any property to the prejudice
of any person whatever with the in-
tention of causing any person to enter
into an agreement.”
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The fact has to be borne in mind
that we have raised the age-limit to
21. Moreover, we have eliminated
the guardian in between the man who
intends to marry and the woman.
‘Therefore neither there 1s an agent
who can either perpetrate fraud or
coercion and can bring about such a
marriage nor can we think of a situa-
tion when either the man or the
woman will take to any of these things
which have been mentioned in seec-
tion 15 of the Indian Contracts Act.
Therefore I feel that coercion has got
no meaning in this given context. No
caerclon can ever he exerted ta hring
about a marriage under the Indian
Special Marriage Act.

Similarly, you will find that “fraud”
means and includes anvy of the follow-
ing acts committed by a party to a
contract or with his connivance or by
his agent with intent to deceive an-
other party thereto or his agent or to
induce him to enter the contract:

1. “The suggestion as a fact of
that which is not true by one who
does not believe 1t to be true.

2. The active concealment of a
fact, one having knowledge or be-
lief of the fact.

made with-
of pertorming

3. That a promise
out any intention
i’

so on and so forth.

What I intend to ask now 1s how
either party 1s going to prove that
the fraud or coercion was exerted.
So I venture to think that if we re-
tain this clause, we will unnecessarily
throw open the flood-gates of litiga-
tion. It will also lead to most fri-
volous litigations for declaring the
marriage void. Therefore under the
circumstances, I urge upon the hon.
Law Minister to consent to the dele-
tion of sub-clause 4 because it seems
redundant.

Mgr. DEPUTY CHAIRMAN: Shri
Vaidya. You can speak on your
amendment{ on sex transformation.
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. Surt KANHAIYALAL D. VAIDYA:
Yes. Apart from that there is an-
other amendment reading as follows:

97. “That at
after the words ‘venereal
the words ‘‘or any
disease’ be inserted.”

wmmf‘:r wﬁ?ar 39 favx @
Z w31 F fF T mz wfawr

page 8, line 44,
disease’

loathsome

b>
w7 2 f& ww affre e
veneveal discases) #FY A1 ag
oY sAfE 21 gAY 1 aA S
7% Frmien & fowd v § 398 9wt
FY IFeqT FI4 AT IG&A § 1 A
grr FAfae feiigs &1 ordr &
e (void) g7 & fo7 n¥ w19z
(ground) wmw & @fFT s g
a%g FY g4 apfear , s Fr Svaw
(loathsome) & =% 219 =
Y AT ATAE FAEY WAT | T AT
TF e AT &1 SqTeyT FEAT AR
ar afifers fefidas & arg am
say ot #7 @ WA
TEIT | FF o9 aqfere ey W
TAAZ T EY FT qAT AAR AT JAR
2 Ar afg T q7g @y @ drarfat
g ar 3a% for ft sgaer w1 arfed
FFqAT S FT agA AT FI

—_ ﬂl/o.ﬂ

AT A FHTHE T £

88. “That at page 9, after line
3, the following be added:—
‘(v) either of the parties to

the marriage has after the mar-
riage, undergone sex-transfor-
mation.””

3 fge ¢ fEmr 8 & fﬁaﬁw

TEY £ | TF AT g BT 9§ AT 3@y
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forat & “o A A A, A
3 1| % g0 § Jaei—gm @
qael oF qagas a7 AR a9 4¢ |
I gfEds & Frar Tad ¥ Qaad
& 7 | Qael et 7T ¥ S #%
We " g Y e & fod
e 2w @ A

WA @A AW & F FEER
2 | 7g fomr & ‘e 33 =i g
|TEaT & |

Ewifeenl, WS &, WAWIEET
F Yo FHT TRW S HEAT FFATCT
FT 3T |, SAATH H, AT &FT |
TF ol SR S XY ¥ &Y
T M | A AfFElS & a© o g
31X 9g ATgAT X IO SN W@ § |
IR gl fF 97 ag ©ff T FL e
HAT qF 98 I LA & 919 [q9Ag FX
& fE9 S99 94 & a9 M FT
arrg feam 2 1 dfwafer swfar &
T WA g F T & |
faamg g T 91 AR IAE TF F7AT
W g7 g% | 319 a8 Fd & i aga arel
ysR T wasaTg wag e aa g’
R W 9 fae W W | E |
A T A AT AT AT A L F)
st fF 77 oY 97 F1 g 5 Ow
oo F Q% da Y 9I7 F A a9 38
qTT X | G FEA A T THL I F18
et AT & fF ST oy & ana Ry
FT JF9 AT g1 9 v F ;AT
FG A ITHI T qT SRAW FA FT

25 c.s.D.
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FfqFR gFm R T s Ay &
e FALT A AR

Surt T, PANDE:

st Do qi¥: § WA I A
FzaT 5 99 THT srgeyT RO A% aE0
T foar et |

Surr KANHAIYALAL D. VAIDYA:

5t TS ¥o qW: gW 4G
FITT qET GHTS & fod A am @ E |
T A T FIA T &aeq qeZ &7 fatoy
F & fod 1 gaw o gafan &
AT ® 5T F9r W g | ST wE
gger a1 ar gfear 7Y arfaal & fo
FIE FAT a7 TS § AL I GAT g
TR GG ¥ § AT | 39 AT AT |
gaAdT § fF 39 axT 9% Tedrar @
WA FEA AT AiET A A
FET AAfE@ AR I S & §
IHT TEL TIFL FF QET sgaedm
F1 S =vgd fr afy 5o s Ay feafa
& &1 ST Q1 S SAA SARAT
fr & 3§ 419 F FAT F FA0T FUE
(court) & @ ST FT TFR  FU
g ST AR T AT SFEAT qF |

[For English translation, see Ap-
pendix VII, Annexure No. 281.]

Mr. DEPUTY CHAIRMAN: Mr.
Lavj Lakhamshi, you will speak to-
morrow.

The Council then adjourned
till a quarter past eight of
the clock on Saturday, the 8th
May 1954.



