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LShn P. Sundarayya.J Shri Chatterjee that he 
is labouring under the British Constitution of a 
revising Chamber and all that. Our House is not 
a revising Chamber as per our own 
Constitution. If some common procedure is not 
evolved before we adjourn, we request that this 
question be taken up again on Tuesday or 
Wednesday to be referred to the Privileges  
Committee. 

MR. CHAIRMAN: All that I say is, at the 
moment I am anxious that the two Committees 
should meet and evolve a formula by agreement 
and consent to apply in such cases. 

So far as the other matter is concerned, that 
will be kept pending. 

DEFECT    IN   THE  SOUND  SYSTEM 

SHRI R. P. N. SINHA (Bihar): May I "iraw 
your attention to the fact that the sound system 
operating in this House has been working very 
badly and that we cannot hear even a single 
word at all? 

MR. CHAIRMAN: I am very sorry for the 
inconvenience caused but we are in touch with 
the All India Radio and the Telephone 
Directorate to set this matter right and we shall 
still pursue this matter. 

THE   CODE   OF   CRIMINAL  PROCE-
DURE (AMENDMENT) BILL, 1954— 
continued 

SHRI  D.   NARAYAN   (Bombay): 
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Justice delayed is  justice  denied, 
Justice  expensive  is   justice    denied,   
and 

Justice   corrupted   is   justice   de/r 
nied. 

[For English translation, see Appendix  
VII,  Annexure  No.   318.] 

SHRI MAHESH SARAN (Bihar): Mr. 
Chairman, we have to look at this Bill from 
the point of view of the aims and objects as 
mentioned in the Statement of Objects and 
Reasons and see whether they will be 
fulfilled. These are provisions for adequate 
facilities for the defence of the accused and 
speedy 
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disposal ol cases. My submission is that this 
Bill is in certain respects a good Bill but it is a 
halting Bill. It is a Bill which slightly changes 
here and there the procedure already followed 
and makes no radical changes. We have, at 
this particular moment, to consider that we 
have also to dispense justice to all those 
people who were before in the native States 
which are now ex-Indian States. Those people 
are simple people. I had the occasion of 
moving about in the villages of these 
backward areas, and I found that the people 
were absolutely bewildered at these laws. 
They do not know what is all this about. They 
were used to a very simple form of justice and 
they "used to get that very cheaply and very 
quickly. Now, they have to run from place to 
place and when they go from one place to 
another they do not know what they have to 
do. Therefore my submission is that now 
those backward people also have come under 
the Union, the Criminal Procedure Code and 
the Civil Procedure Code must b<; made 
much simpler and capable of being easily 
understood by the people and they should be 
such that people should not feel bewildered at. 

Then, the other point which is of 
importance is that it must be a cheap form of 
justice. There is no mention in the objects 
that justice should be cheap. It is very 
essential because people here are very poor. I 
know of many criminal cases and civil cases 
going undefended because people have no 
money to pay to the lawyers. If the case in a 
complicated one, the lawyer wants a lot of 
money before he takes up the case. The 
Select Committee should take this state of 
affairs into consideration and I would request 
the Select Committee to make radical 
changes so far as these points are concerned. 

Now, I do find that there are certain 
improvements. The proposed amendments are 
good in certain respects, but in certain other 
respects I do not agree that it is a step forward 
but I feel that it is a step backward. We find 
that . up till now the proceedings in criminal 

trials are very lengthy. The accused have to 
come in person to the court; then another date 
is given for the witnesses to come and depose, 
and so on. A change is proposed now and it is 
said that the defence witnesses will be present 
on the very day when the-accused is 
summoned and they will be examined on the 
same day. This means that at least the poor 
client will be saved one day's fee of the 
lawyer. 

And then, time taken also becomes shorter 
because another date cannot be before fifteen 
to twenty days after the date on which the 
accused presents himself in the court for the 
first time. So, this is a good method, but I 
would submit that the copies of the statements 
of the witnesses and other documents must be 
given to the accused' much before the 
witnesses are summoned. I do not know how 
that is possible because the accused is sup-
posed to come on the very day when the-
witnesses are to be examined. Therefore, I 
would invite the attention of the Select 
Committee to this aspect of the question for 
their ^fefSeJT'^bn-sideration. 

Now, so far as the change in the procedure 
of Sessions cases is concerned,, no 
commitment proceedings would take place 
now. This, I think, is an improvement because 
the same sort of evidence used to be repeated 
in the Court of Session which was recorded in 
the Magistrate's court. The client used to be 
harassed, he had to pay a lot to the lawyers in 
the Lower Court and then again the Court of 
Session. This change in the procedure of 
course, will make the defence cheaper than 
before. 

Now, there is another procedure :n the 
Code of Criminal Procedure and tnat is with 
regard to cross-examination of the witnesses 
before charge and after charge in warrant 
cases. That again meant that the witnesses had 
to come twice for cross-examination. It is 
really a good measure that in the amendment 
proposed cross-examination after charge has 
been restricted. As  I  have  said  before,  all  
the  docu- 
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[Shri Mahesh Saran.] merits, statements 
and other things must be with the accused 
before he is able to cross-examine the 
prosecution witnesses and attention should be 
directed towards this question. 

Now, the other difficulty was that the 
prosecution had always the upper hand, 
because it was mostly the Gov--ernment 
which was the prosecutor. One or two 
witnesses out of those who came were 
examined, and a date was fixed for the 
examination of the rest of the witnesses either 
because the Magistrate had something else to 
do or because the Sub-Inspector wanted time, 
which the Magistrate always granted. All the 
witnesses were not examined on the same day 
and it was harassment so far as the accused 
were concerned. 

Now, according to the new provision, no 
adjournment is to be given to the prosecution 
without examining all the witnesses present 
except for special reasons to be recorded in 
writing by the Magistrate. This is a measure 
which does take us a little forward towards 
improvement. 

There    are    certain    other matters which  
require     careful    consideration and one of 
them is that the jury system  which  very  
many   hon.    friends have liked, is not a 
system, which is a good one.   So far as 
assessors    were concerned, they were  useless   
because their voice had no weight.   But I 
know of cases where the assessors even were 
paid by the accused because their saying  'not  
guilty'  might  in  some    way soften the heart 
of the Magistrate    or Sessions Judge and he 
might let them off.   So far as jury is 
concerned, their verdict is very important, and 
so they are heavily    paid.   I    know of cases 
where this has happened.   So    money 9AM      
Dlays a vefy important part so far as the jury 
system is concerned.    So far as a poor   
person    is concerned, to get justice this 
becomes very difficult.   There   are   some   
rich clients; they are able   to pay and they 

go scot-free but a poor client who has no 
money to pay, bemoans his fate. He can do 
nothing. He can only pray ti God that justice 
may be done to him which he never gets^ So, 
I think this jury system is an obnoxious sys-
tem and the sooner it goes away the better it 
would be for the country. 

SHRI  P.    SUNDARAYYA:     If  you 
bribe the Magistrates themselves? 

SHRI MAHESH SARAN: If you bribe 
everyone, that is a different matter. I know of 
cases where if you bribe a Magistrate he takes 
proceedings against you. Leave the Magis-
trates alone. For God's sake do no* put 
temptation in the way of people by making 
them jurors. Do not add one mistake to 
another; two wrongs do not make a right. This 
system of having the Sessions trial at a place 
which is near the place of occurrence is a very 
good measure but I would humbly suggest 
that it should only be done if the accused 
wants it. You are having it for the convenience 
of the accused. The prosecutor is the Gov-
ernment; it does not either lose or gain by 
having the trial anywhere because all facilities 
are given to it. Therefore, my submission 
would be that in cases where you want the 
cases to be tried at a place close to the place of 
occurrence, the wishes of the accused must 
prevail. 

About Honorary Magistrates. I feel that this 
is not a good system. The Honorary 
Magistrates during the British regime had a 
feeling that they were appointed by the 
Government and they thought that they had to 
carry out the mandate of the Government. 
They did not know what that mandate was. 
They had an inward feeling that conviction 
was the mandate. So they were always keen to 
convict people unless, of course, they were 
interested in any particular person. The 
Honorary Magistrate of olden days was an 
unlettered person. When you asked your client 
where the case was to be heard, he replied in 
anari Magistrate's court. Anori means 
uneducated. That was the   real   state 
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of things. In those days, anybody could 
become an honorary Magistrate. I am very 
pleased that an amendment is proposed which 
says that a person who has held any. judicial 
position or possesses such other qualification 
as may be specified in this behalf by the 
Government can-'alone become an honorary 
Magistrate. This is an important change. You 
can have some retired persons doing this work, 
but as I said before, very careful scrutiny 
should be made in selecting people. You have 
to make the choice very cautiously so that you 
have only honest and good people, not people '' 
who are anxious to increase their prestige or 
get other benefits which I need not mention 
here. 

There is another amendment. In order that 
the case may be finished within six weeks, 
section 497 has been amended. 

MR. CHAIRMAN: Hurry up, Mr. Saran. 

SHRI MAHESH SARAN: The provision is 
as follows: 

"If the trial of any person accused of a 
non-bailable offence cannot be concluded 
by a Magistrate within six weeks from the 
date on which he appears or is brought 
before the Magistrate, he shall be released 
on bail to the satisfaction of the Magis-
trate, if he is in custody, unless the 
Magistrate, for reasons to be recorded in 
writing, otherwise directs." 

The Magistrate will always otherwise direct. 
He does not want that a person should be 
released on bail, because he would say that it 
would not be in the interest of justice, that he 
would tamper with the witnesses, that he 
would create all sorts of difficulties, if he is 
left free. Therefore, although in this sub-
clause it is said that the case should, be 
finished within six weeks, yet the powers 
given to the Magistrate are such that it shall 
never be finished within six weeks. I there-
fore,   do   request   the   Members     who 

wo aid be sitting on the Committee to see that 
a better provision is made so that speedy 
justice may be possible. 

. Lastly, I would only mention that this 
amendment is just cutting out a few sections 
here and adding a few there. The whole basis 
remains the same. I do really feel that for the 
people, who are ignorant, some sort of new 
addition for cheap and speedy justice should 
be made.   Thank you, Sir. 

MR. CHAIRMAN: 9:35 is the time when 
we are expected to end, but I see here about 
six or seven speakers. So I am extending it by 
an hour and a half, i.e., 11-5. You must give 
about 30 to 40 minutes to the Minister. So I 
hope those who will now speak will limit 
their remarks to about ter minutes.   Mr. 
Kaushal. 

SHRI J. N. KAUSHAL (PEPSU): Mr. 
Chairman, the Criminal Procedure Code, as 
was said by the hon. the Home Minister, is a 
major Code, and its revision has been taken in 
hand. I think the effort made by the Home 
Minister i< very laudable. Certain changes 
have been made which are welcome, but there 
are other changes which, I feel, are very 
retrograde. They wili put great difficulties in 
the way of the accused in defending 
themselves. I would, therefore, try to deal 
with those changes first, which I feel are not 
at all desirable. 

The one change which has been made by 
this Bill is that in all cases the police would 
get the statements of the witnesses recorded 
under section 164 of the Crimim>l Procedure 
Code. I feel that this measure is going to work 
great hardship on the accused. As we know, 
the police generally, in order to prove their 
case, gets some false witnesses, and if they 
are pinned down to their statements before a 
Magistrate it is very difficult for the accused 
tr> get justice. We have considerable judicial 
authority which says that the practice of 
getting the statements of witnesses recorded 
under section 164 is to* be deprecated. And 
the reason is very-obvious.   If a witness has 
been made 



 

[Shri J. N. Kaushal.) to state a falsehood at 
one stage, the for the fear of prosecution he 
wi never try to revert to truth, and ther will be 
a very great effort on his p-u to stick to the 
falsehood which he ha once stated. I, 
therefore, feel that thi is going to be an engine 
of oppressioi -with the police. 

The other measure which this    Bil seeks to 
introduce is    the deletion o section  162 of the 
Criminal Procedure Code where it is laid down 
that   those statements which  were recorded  
during the investigation by the inves'iga "tor 
could not be used for any purpose -except for 
the purpose of contradict ine "the witnesses who 
were called by th<= prosecution.   Now the    
Bill    seeks tn •omit that provision which will 
naturally mean that all statements which are 
recorded by the police can be used for "the   
purpose    of   corroborating   their statements 
which are made at the time of the trial.   Well, 
this is changing the very basis of our 
administration of criminal justice.   Are we quite 
prepared to give those powers to the police    so 
"that the statements which are recorded by them 
at their sweet will, when are not signed by the 
witnesses, and which are    recorded in a    
haphazard manner, are rendered of a great corro-
borative value in respect of the statements  
which  are  given  at  the  trial? The experience 
of the judicial    courts shows that the 
investigators do not in vestigate their cases    
honestly.   They are, as a matter of fact, the 
master? of their own will when they want to 
Tecord certain statements in favour of the 
accused and they want to let him off. And when 
they want to the accused to  be   tied   down,   
they  record   statements  in  that  direction.    
My  submission to the hon. the Home Minister 
c»nd the Members of the Select Committee i? 
that this drastic change in the very basis  of the 
administration  of justice ia not at all needed.    
We cannot in the present state of affairs give 
those powers to the police.    Our police unfortu-
nately does not inspire that confidence which it 
ought to, and unless the police is improved, the    
statements recorded by it must be held to be 
inadmissible, 

as was done under section 182 of the 
Criminal Procedure Code when they could 
only be used for the purpose of contradicting 
a witness when he made a statement contrary 
to the one which he had made during the 
investigation. 

They} the other provision to which I take 
strong objection is that the powers of revision 
given to the High Courts have been  tried  to  be  
whittled  down by this Bill.    Under the existing 
law a High Court has the power to look to the 
legality, propriety   or   correctness of any 
decision which may be brought before it in its 
revisionary jurisdiction. But now the Bill says 
that the    High -: Courts will have nothing to do    
with facts.   On that matter again I  would 
submit   that   this   is   a   very   valuable right 
given to the parties to approach the High Courts 
against capricious and arbitrary decisions given 
by the subordinate courts.    And knowing as we 
do the subordinate judiciary, this was a great 
check on them that their decisions were   open   
to   revision by   the High  Courts.    Now,  if 
facts  are    not open, I am afraid in a criminal    
case there  are  very  few law-points   which can 
be taken to the High Court, and, as a matter of 
fact, that is the basic distinction    between    the    
revisionary powers of the High Court exercised 
on the civil side as well as on the criminal side.   
On   the  civil   side   the   powers have been 
limited only to questions of jurisdiction or 
legality of the judgment given.   And   in   
criminal   cases   since justice has to be given 
not between the parties but between the State 
and the subjects,  the  High  Courts  had     been 
given the widest powers to look to any decision  
given    by    the    subordinate courts.   We also 
know that the High Courts  do  not  exercise  
those  powers frequently.   But that check 
should be there.   If that check is abolished, I am 
afraid a very free hand will be given to  the  
subordinate  judiciary   to  pass any judgment 
they like, and they can take any view of the facts 
which suits their convenience.   So, this change 
is not at all conducive to the better ad-
ministration of justice. 

Then, the other fundamental change which 
has been introduced in this Bill 
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is that the accused can be put questions by the 
Magistrate under section 342 of the Code. This 
would mean the right of cross-examination 
given to the court. The other connected change 
is that the accused has been given the right to 
appear as a witness in his own case. This is a 
very serious matter and since our Constitution 
has -adopted one view, i.e., that the accused 
cannot be compelled to be a witness against 
himself, I feel that the proposed change is 
going to be inconsistent with the provision in 
the Constitution. Either the accused should be 
given the right to appear as a witness , or he 
should not be given the right to appear as a 
witness. Merely giving him the option is not 
going to be for the benefit of the accused 
because, although we have laid down that no 
inference should be drawn, there will be -a 
psychological bias in the mind of the -court 
that the accused has shirked to speak in the 
witness-box, and that psychological bias is 
going to affect the -accused greatly, and 
instead of working to his benefit, it is going to 
work ior his detriment. 

One suggestion which I would like to 
place before the House is that, since we are 
very much worried about the large number of 
acquittals which take place in the courts, I 
feel that one remedy is that we should give 
the right of appeal, may be by special leave, 
even for the private complainants, because in 
State cases, it is very seldcm that the State 
files an appeal—the procedure prescribed for 
appeal is so lengthy—but where a private 
complainant wants to vindicate his honour in 
the High Court, then I think it will be 
desirable to give him the right of appeal. 
This will only meet the ends of justice. 

SHRI II. C. DASAPPA (Mysore): Mr. 
Chairman, I believe that the fact that this 
wholesome and desirable measure has been 
sponsored by the Home Minister and not by 
the Law Minister has provided a lot of 
ammunition for friends opposite to criticise 
the Bill as a whole and make very severe 
comments on the   police,    law and order, 

security in the land and so on. If only the hon. 
Dr. Katju had been the Law Minister and 
introduced this same Bill, I am certain that 
much of the edge of the criticism would have 
been knocked down. 

Sir, I was thinking that, when the idea of 
minimising law's delays was in the air, the idea 
referred more to civil litigation than to 
criminal litigation. The very term 'law's delays' 
is more applied to civil litigation than to cri 
minal litigation. When all is said and done I 
think that our Magistracy has been doing fairly 
well to expedite disposal of cases, and the 
High Courts also are taking sufficient interest 
in the matter and seeing to it that there is 
speedy disposal of cases. I do not mean, 
however, that there is no room for simplifying 
criminal procedure and bringing in some 
improvements. As regards the necessity for a 
Bill of this kind, my own view is that there 
need not be any more justification for it than 
the mere fact that it purports to simplify the 
Code to make it mere expeditious and also to 
make it possibly cheaper. There was hardly 
any need for trying to apportion blame for tne 
delays in the disposal of criminal cases. I 
believe that reflections on the part played by 
the members of the Bar in this matter as also 
on the character of witnesses that appeared in 
the courts either for the prosecution or defence 
are hardly necessary to justify a measure like 
this. 

So far as the question of defective 
investigations goes as a factor contributing to 
the failure of prosecutions, I think there has 
been a fairly universal complaint that there is 
room for improvement in that respect. From 
my own experience I can quote a number of 
instances of how defective investigation led to 
acquittal in the cases. I may give a recent case. 
Merely because the murder took place about a 
mile from the village and the police were 
unable to find witnesses at that rather out of 
the way place they located the scene of the 
occurrence in the village itself, when all the 
blood spots and other pieces of evidence went   
to 



6563 Code of Criminal Procedure   [ COUNCIL ]    (Amendment) Bill, 1954 6564 

[Shri H. C. Dasappa.] show that the murder 
could only have taken place at the spot away 
from the village.' The culprits went free and 
the court could not do anything in the matter. 
This obviously shows defective investigation. 
Nor can I say that all the police people are fair-
minded and some of them are not capable of 
resorting to methods which are not fair. Some 
of us have been victims Of such an attitude on 
the part of the police. Thirteen of us including 
an hon. Minister of Cabinet rank here were all 
accused of certain police offences when We 
committed no offences ol the kind. All of us 
were sent to jail. Furthermore, we were de-
barred. This was no doubt in the pre-freedom 
days. Therefore, what I want to say is that you 
cannot say that everything was all right 
without these amendments and the moment, 
you introduce these amendments things are 
going to be very bad. It is all a question of the 
personnel concerned, and I wish to emphasise 
that every care must be taken to see that we 
have got the right type of men in the police 
force especially in the ranks of those people 
who are charged with the duty of investigation. 
I have also had instances where merely 
because they were honest and efficient some 
police officers have come to grief. Now, I say 
that there are these things which have got to be 
very closely watched and corrected before we 
can get the best results out of this Code. 

The other thing that I wish to strongly 
emphasise is that there should be separation 
between the judiciary and the executive. I 
think the time has now come when our 
professions in this regard should be made 
good. I do not need to give any reasons for it 
here at this stage. 

I will now come to some of the clauses in 
the Bill but not deal with those that have 
already been referred to by others. There are 
very many good points in this Bill. I have 
absolutely no doubt that this Bill by and large 
has got to be warmly welcomed; e. </., the 
provision for increasing the 

powers of the Magistrates, extending the 
scope of summary trial, doing away with de 
novo trials, etc.—a whole host of them—I 
must say, are really very helpful and 
desirable. 

But there are certain things where I might 
just sound a note-of caution. Take section 
145—it is clause 17. That relates to the 
question of breaches of peace with reference to 
property and land. Now the old provision saw 
to it that there was an enquiry and the interests 
of the person found to be in possession of the 
land were safeguarded and his possession was 
not disturbed. The other man was asked to go 
to the civil court but now as things t stand, the 
only reason on which he may act is when there 
is likelihood of breach of the peace and that 
would be enough for him to attach the-land and 
drive the parties including the rightful party to 
a civil court. That would certainly work as a 
hardship. I have also gone through the various 
opinions expressed on this clause. I ask, 
whether this amendment would not give room 
for a lot of mischievous elements to prevent 
lawful owners from peaceful enjoyment and 
possession of their land. I find here that under 
subsection (3) of section 145 as amended apart 
from saying that the parties may be heard and 
on hearing the parties the attachment may be 
continued or may be done away with, there is 
no reference whatever to the question of 
rightful owner being put in possession of the 
land and the other man being asked to go to a 
court to establish his rights. This is at variance 
very extraordinarily with the Statement of 
Objects and Reasons given in the very Bill. On 
page 29 it is stated and very correctly, that "It 
has. however, been provided that the parties 
affected thereby should be given adequate 
opportunity of being heard in-the matter either 
before or after the attachment to enable the 
Magistrate, where necessary, to withdraw his 
orders of attachment and restore possession to 
the party rightfully entitled to it." 

(Time bell rings.) 



1 don't find anywhere in the amendment, 
now made, the words 'and restore possession 
to the party rightfully entitled to it' for 
.securing this very good and wholesome 
objective. I, therefore, say that it is very 
necessary to incorporate a provision to that 
effect in clause 18. In clause 18, in the 
proposed sub-section (1A) of section 147 
something of that nature is to be found. 
Even, that I am not very much satisfied with 
and I think it would be very desirable if this 
further amendment is made so as to secure 
that the lawful owner is not going to be dis-
turbed. 

Then another matter I wish to say is •with 
reference to clause 20. There in all cases of 
investigation the police officer is expected to 
take the witnesses to the Magistrates and 
have the evidence recorded in cognizable 
cases. In all cases of sessions, that is a 
mandatory provision. That would mean that 
it would not only be duplication of work but 
my own view is that it will hamper and 
hinder the very objective that we have in 
view viz., of further successful investigation. 
While the work of Magistrates will be 
greatly increased on the one hand an 
opportunity will be given to the accused on 
the other hand of knowing the nature of the 
evidence that will be against him well before 
hand during the investigation itself. 

There is only one more point, viz., with 
regard to the making of defamation cognizable 
in the case ' of President, Rajpramukh, 
Governors, Ministers and public servants. It is 
stated by some friends that this is going to be a 
hardship on the accused. My own view is that 
in defamation cases the man really in the dock 
is not the accused but it is the complainant and 
I doubt very much if legal recourse is to be had 
to that particular provi- i sion, it would not be 
to the disadvantage of the public servants 
because there will be such a lot of exposure. I 
would, therefore, like these cases to be few and 
far between and there must be provision for 
obtaining sanction from Government and it is 
only in exceptional cases that recourse    may 
be   , 

33 C.S.D. 

had to this clause.   I therefore, generally 
welcome this Bill. 

SHRI BODH RAM DUBE (Orissa): Mr. 
Chairman, I welcome this Bill on the ground 
that the Civil Procedure Code was passed long 
ago in 1898. After that a small amendment 
was made in 1923 and a third amendment was 
made in 1941. Now this Act is going to be 
overhauled practically, but the clauses that are 
enumerated in the Amending Bill are not 
adequate to overhaul the Criminal Procedure 
Code in all its aspects. Some sections still 
remain which require to be overhauled and 
that is the reason I appeal to the members of 
the Select Committee to take up this question 
in order to have an all-round good Code. There 
should be amendments in all connected provi 
sions of the Criminal Procedure Code which 
are inter-related to the provisions which are 
going to be amended. 

Now the objective of the Bill is very 
laudable. The object of the Bill is to give all 
facilities to the accused to defend himself 
properly. The other objective is to make a 
speedy disposal so that the real culprit is 
convicted and punished very speedily and an 
impression is created in the mind of the public 
that there is speedy disposal of cases and that 
if they commit offences, they would also be 
punished. The third objective is that the 
accused person is to be given all facilities for 
defending himself. Another objective is that 
perjury is to be put down. These are laudable 
objectives, and there can be no doubt about it 
but the question is whether the amendments 
that are being proposed clause by clause, will 
achieve that objective. We are to look into it. 
If they are not to achieve the objective, then 
the Select Committee should take into mature 
consideration and arrive at such decisions that 
these objectives are achieved. 

The first point that I wish to raise in this 
House is in regard to provision 145. So far as 
the present provision goes, it contemplates 
that a notice is issued.    When   the   police   
report   la 
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LShri Bodh Ram Dube.] submitted to the 
Magistrates that there is apprehension of 
breach of peace with respect to any land or 
property or water, then a notice is issued to 
the accused, to have the written statement 
filed, to give evidence if necessary and then 
after considering the evidence produced, an   
order   is     passed.    If   there     is 

. an emergency for attachment of the property, 
it is attached, but if there is no emergency, 
then the whole evidence is gone into and after 
that if the court comes to the conclusion that 
the person who was in possession within two 
months prior to the initiation of the 
proceedings of that property has been 
dispossessed, he is placed in possession 

 of it. So far as the present amendment is 
concerned, it contemplates that a notice will 
be issued to the party at the instance of one 
party and the property is attached and both 
the parties are sent to the civil court to fight 
out their case as to who will be entitled to the 
possession of the property. That is a 
procedure that would take years and years. It 
may be that the person whose main source of 
living was that property will be deprived of 
that for years together. It may be for 10 or 15 
years.    Such a procedure, I submit, 

. is not welcome. Here the provision should be 
that the    person who   is in 

, possession should not be disturbed and 
should be allowed to be in possession of that 
property and the other party should be asked 
to go to the civil court and establish his 
rights. This provision that goes against the 
principle I have stated, should be dropped. 
You should not deprive the original owner of 
the property. That is the objection I have so 
far as this clause is concerned. 

The second thing which I object to is the 
deletion of section 162. This section is used 
for the purpose of contradiction. 

SHRI RAJAGOPAL NAIDU (Madras): For 
the purpose of corroboration by the accused 

SHRI BODH RAM DUBE: Yes. But so far 
as    the amended    provision is 

concerned, it is not clear whether it will be 
used for corroboration or contradiction. If 
section 162 is deleted, then a real right of the 
accused will be taken away. 

So far as the amendment to section 164 is 
concerned, in ordinary criminal cases, all 
witnesses considered material in the opinion 
of the investigating officer will be sent by the 
investigating officer to the Magistrate and in 
the sessions cases this is mandatory and the 
statements of witnesses will be recorded under 
section 164. And it is an undesirable thing 
which pins down the witness to the evidence 
given. But it will in fact be a duplication of 
the evidence. The number of magistrates will 
be increased. Evidence will be taken 
thereafter and then they will proceed with the 
case. But I think this is not a healthy 
procedure. Under section 164, all the material 
witnesses' have to be sent to the Magistrate 
and so far as sessions cases are concerned, it 
is mandatory on the part of the investigating 
officer to send all the witnesses to a 
Magistrate for recording, evidence under 
section 164. So the suggested amendment will 
only mean duplication of work without 
attainment of objectives. 

So far as sections 252, 256 and 257 are 
concerned, the changes proposed in them will 
not, I submit, be helpful. Under the amended 
section 173 all the papers will be supplied to 
the accused. That is to say before the evidence 
stage the statement of the witnesses and all the 
papers will be supplied to the accused when he 
is brought before the court. Then the 
Magistrate will decide whether the case should 
bo referred to the Sessions Judge or not. But it 
is not clear whether all the papers, that is to 
say. the reports o,r the chemical examiner, the 
report after the post mortem examination the 
statements made under section 27 of the 
Evidence Act, whether these also will be 
supplied or not. In these circumstances, it is 
not clear whether these provisions will serve 
the purpose for which the amendments are 
now-proposed to be made.    There are other 



provisions also which require to be 
overhauled. Of course, there are certain good 
provisions in the Bill and those salutary 
provisions should be adopted. The number of 
criminal courts should be increased, and judi-
ciary should be separated from the executive. 
There is also provision for copies of 
judgments to be given without delay. There 
are also provisions that decisions by 
Magistrates, 2nd Class and 3rd Class 
Magistrates, will be appealable in the Court of 
Session. There is also the provision for 
insertion of a new section 555A. Rules are to 
be framed for getting less costly remedies so 
that the public may be free to approach the 
Magistrates for justice. All these good 
provisions, I welcome. But those provisions 
which are not salutary, should be thrown out. 
On the whole the objectives of proposals for 
the amendment of the Criminal Procedure 
Code are good, and I hope the members of the 
Joint Select Committee will take into 
consideration all aspects of the question and 
bring in necessary modifications. 

The hon. Home Minister referred to the 
number of acquittals. I submit tnat the main 
reason why acquittals are very large is that the 
investigation is not efficient. If the 
investigating offi cers, the police officers, the 
supervisors of investigation, namely circle 
police inspectors, the superintendents of 
police, the assistant superintendents, if they 
happen to be efficient, there will not be so 
many acquittals. If there are no defects in the 
investigation then there will be no difficulty in 
the case being properly tried and right conclu-
sions arrived at. In order to do that, I submit 
the system of recruitment to the police should 
be overhauled. These police officers are junior 
officers and they are placed in charge of the 
police stations and the work of investigation 
being in their hands, they do not investigate 
the case properly. And from my own 
experience, I may say that quite often the 
defence gets all the necessary points from 
these defective investigations. If defence goes 
through the statements of the prosecution wit-
ness supplied from the police diary, it 

gets the points for the defence. If the 
police officer investigating the case has 
experience and does the ............. 

MR. CHAIRMAN: That will do. 

SHRI BODH RAM DUBE: If the in-
vestigation is done properly, then I submit, 
the number of acquittals will not be many. 

With these words, I support and welcome 
this measure and I appeal to the members of 
the Joint Select Committee to take into 
consideration the objectives of the Bill and 
modify it wherever necessary. 

KAZI KARIMUDDIN (Madhya Pradesh) : 
Mr. Chairman, I am sorry that though I 
attempted to catch the eye of the Deputy 
Chairman yesterday, I could not succeed and 
so I lost all enthusiasm, but since you have 
called me, I will speak a few words. 

I sincerely congratulate the hon. Minister 
in charge of the Bill for bringing forward this 
piece of legislation. There is not the least 
doubt that the hon. Minister is actuated by the 
highest ideals and wants to introduce reforms 
in the Criminal Procedure Code so as to 
prevent costly litigation, dilatory ways of 
cases and to avoid delay in- justice being 
meted out, for justice delayed is justice 
denied. These three things are coming in the 
way of the administration of justice. There is 
also no doubt that looking to the eminence of 
the hon. Minister in charge of the Bill, and 
his wide experience, it is very difficult to 
make suggestions here. But since I have been 
practising on the criminal side for the past 28 
years and since I have been a prosecutor as 
Mr. Hegde here I have some suggestions to 
make. 

SHRI RAJAGOPAL NAIDU: Not pro-
secution. I suppose. 

KAZI KARIMUDDIN: Freedom of speech 
and freedom of the Press are the very life and 
essence of democracy and I find that they are 
sought to be curtailed   and   restricted   in   
regard  to 
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tKazi Karimuddin.] 
the offence of defamation. Defama 
tion is being made cognizable under 
the proposed amendment and in my 
opinion the provisions of arrest, seiz 
ure and the several things connected 
with the investigation of the case will 
be a source of harassment and at times 
will be a mechanism of oppression. Let 
us study the law of defamation in Eng 
land. In England, in regard to prose 
cutions for defamation to be launched 
by the public servants, there are two 
ways; one is by indictment and the 
other is by information. In both these 
cases it is not the public servant and 
the police who launch the prosecution 
but the District Courts or the Judges 
in Chambers do it and a notice is issu 
ed to the other side. After that is 
heard, it is within the discretion of the 
Judge in Chambers {o launch a prose 
cution. Why should there be this de 
viation in India to make it cognizable, 
passed my imagination. The intention 
of launching prosecutions and taking 
cognizance ......... 

SHRI B.    GUPTA    (West     Bengal): 
Minister incognito. 

KAZI    KARIMUDDIN:............ is    bound 
to affect the independence of the Press and is 
bound to affect freedom of speech of the 
public. I will, therefore, make an earnest 
appeal to the Minister in charge, who is also 
guided by the highest motives and ideals, to 
copy or study the law of defamation in 
England. In England, as I have said, an 
affidavit has to be filed on information or on 
indictment and after hearing the party, the 
Judge passes the order. In the present case, 
what will happen is that the District Magis 
trate and the District Superintendent of Police 
who happen to be generally one and if a local 
Press is writing against him, immediately the 
Sub-Inspector of Police will arrest the editor, 
seize his document and as a result of it it may 
be that the paper may be stopped. Therefore, 
it is not an ordinary matter of procedure 
whether to make it cognizable or not but it is 
a matter which indirectly stifles the freedom 
of speech and the freedom   of the 

Press which is the very life of democracy. 

Another point which I want to sug 
gest to the Minister in charge is about 
section 145. That is a very important 
section in the Criminal Procedure Code 
and. according to the English law, pos 
session, as has been stated by some 
Member, is the right to title, and in 
Criminal Jurisprudence it has been 
laid down, (i) it aids the criminal law 
by preserving the peace, (ii) interfer 
ence with possession inevitably leads 
to violence, (iii) order is best secured 
by prosecuting a possessor, and (iv) 
possession is protected as a part of law 
courts. Let us see what has been done 
by the substitution of the new section 
for the old one. A court enquiring in 
to the police report will only see, whe 
ther there is any dispute about posses 
sion and if there is dispute, irrespective 
of the merits, the property will be 
attached. Suppose a goonda without 
having any title or right to possession 
of that property commits trespass and 
there is a likelihood of breach of peace 
and dispute about possession, irrespec 
tive of the claim, the property will be 
attached. This is going to be the posi 
tion which cannot be tolerated in law. 
In times when proof of title is difficult 
and transfer of property requires intri 
cate formalities, it would be unjust to 
cast on every man whose possession 
is disturbed the burden of proving the 
title. Now again section 53A of the 
Transfer of Property Act will be hit. 
According to that section, if there is a 
contract and in pursuance of that con 
tract  the  property    is  transferred .................  
(Time  bel!  rings) .......... and    if    he      is 
arrested as a plaintiff he cannot use that but 
as a defendant he can raise that. Therefore, 
my submission is that it comes in the way of 
peaceful possession of the property. 

[THE    VICE-CHAIRMAN    (SHRI    K.    S. 
HEGDE)  in   the   Chair.] 

The other thing that I want to impress on 
the Minister in charge is the system of jury. 
In England and in America people have 
begun to realise 



6573Code of Criminal Procedure [ 15 MAY 1954 ]    {Amendment) Bill, 1954  6574 
that except in political offences, the system of 
jury is a failure; not only that but they are 
introducing the clause of waiver. The parties at 
times have a right to waive the right of being 
heard by a jury. In India it is as clear as day-
light that people in the villages and people at 
the district places who form the jury are not 
high Iy educated. 

DR. K. N. KATJU:  Jury system    is 
waivable in criminal cases. 

KAZI KARIMUDDIN:   I  am talking of civil 
cases.    In India very few educated people 
come forward to  act as jurymen.   I can say,    
as    Mr. Hegde has narrated his experience as a 
Public Prosecutor—it is very unfortunate that I  
have  to  make  that  statement but I have to 
disclose it—that in several communal cases the 
Public Prosecutor knows the decision of the 
jury, as to what it is going to be, two    or three 
days before judgment.   It is very unfortunate 
but that is so.    Therefore, in our country where 
you cannot get educated  people  as jurymen,  
in    our country  where   there   is   so   much   
of caste systems and communities,    it is very 
unsafe to try cases by jury.   My suggestion  is    
that    the    Minister  in charge   of  this  Bill   
should   insert     a clause to give an opportunity 
to    the accused to waive trial by jury and have 
trial by the Judge alone.    There is no doubt 
that in England and in America once this 
system of jury was regarded as a safeguard for 
the freedom of the people in political offences; 
especially in subject countries that was  a gua-
rantee for justice.   In India also when there 
were English Judges, in political offences it 
was thought essential   that the accused should 
be tried by jury in order that they may 
understand    the sentiments of the people 
properly,    in order that they may understand    
the ideas  and the prevailing customs    of the 
country properly.   When we    are independent 
I think that trial by jury even for political 
offences has become meaningless. 

Another thing that I want to bring to the 
notice of the Minister in charge 

!   .......(Time bell rings.)............. is this point 
about the compounding of offences like 

i theft, cheating and breach of trust which is 
made permissible. In my opinion, these are 
the most serious offences which can be said 
to be anti-social or against the society and if 
people are allowed to compound these 
offences there is no doubt that it will tell on 
the society. 

Now there are very many good pro-
visions in the Criminal Procedure Code and 
section 164 regarding recording of 
statements is a good one. 

THE VICE-CHAIRMAN (SHRI K. S. 
HEGDE): Just a minute more. There are a 
number of other speakers. 

KAZI KARIMUDDIN: Section 164 is the 
most important section that has been 
enacted. There have been many cases where 
witnesses have been tampered with. That is 
my experience of criminal law. Therefore, if 
you have that provision under section 164, I 
am sure the witnesses will be afraid of being 
prosecuted for perjury. Whether those 
statements are recorded for purposes of 
corroboration on contradiction is not the 
point, but there would be the danger that if 
they go against the statements they have 
made, they may be prosecuted for perjury. 

There are many other provisions in the 
Bill which are revolutionary and which will 
help in avoiding delays in the trial. 

I submit, Sir, that I commend this Bill 
with the suggestions that I have made. 

SHRI KANHAIYALAL D. VAIDYA 
(Madhya Bharat): 
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[For English translation, see Appendix 
VII, Annexure No. 319.] 

SHHI S. C. KARAYALAR (Travan-core-
Cochin): Mr. Vice-Chairman, I rise to support 
the motion that has been moved by the hon. 
the Home Minister. 

Sir, this is a very important piece of 
legislation which has come up before 
Parliament. The object of this amending Bill 
is to simplify the procedure so that all delays 
in criminal proceedings  may  be  minimised.    
In    so- 
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far as this object is concerned,  it is very   
much   to   be   commended. 

I am not a lawyer by profession, but 
having had something to do with law, I shall 
make some general observations. 

It was contended by some hon. Members 
that this Bill now before the House is not 
exhaustive. It was pointed out that in order to 
make this Bill really exhaustive an 
amendment of the Penal Code and of the 
Evidence Act in certain particulars should 
also be attempted. The point was that unless 
the Penal Code and the Evidence Act were 
also amended there could not be a complete 
scheme for criminal proceedings and as such 
this ought not to be attempted without 
amending them. I cannot really agree with 
this point of view. In so far as this Bill 
proceeds to simplify the procedure, I support 
the provisions of the Bill. 

Coming to the provisions of the Bill, I shall 
refer briefly only to one or two clauses. As 
regards the clause relating to commitment 
proceedings, it has been aptly pointed out that 
the preliminary enquiry does not really serve 
any purpose. It has been pointed out that in 
98 out of 100 cases, the cases are actually 
committed to the Sessions. The object of 
commitment proceedings being only to find 
out whether there is a prima facie case to go 
before the Sessions, that object is defeated by 
having protracted proceedings first before the 
Committing Magistrate and then having a 
duplication of the same proceedings" during 
the Sessions trial. If we attach any meaning to 
the statistics, namely, that in 98 out of 100 
cases the Committing Magistrate commits the 
cases to the Sessions, there is no advantage in 
having a preliminary enquiry and I support 
this provision in the Bill for doing away with 
this preliminary enquiry. It was suggested by 
some hon. Members that there should be 
some kind of a preliminary enquiry. I could 
not understand what was meant by some kind 
of a preliminary enquiry.   The  scope  of  that  
kind  of 

preliminary enquiry ought to have been 
defined so that suitable provision might be 
made in this Bill itself. 

Coming to another provision, it is 
proposed to do away with the trial with the 
aid of assessors. It is a very wholesome 
provision. It has been almost unanimously 
condemned by practising lawyers on the 
ground that trial with the aid of assessors 
serves no useful purpose. So it may be very 
conveniently buried. 

Then I shall say something about the 
proceedings under section 145. The object of 
the old section 145 is really to start 
proceedings when there is an apprehended 
breach of peace. Very often, of course, the 
proceedings are started on the report of the 
police but actually the person behind such 
proceedings is the party to the dispute. He 
often sets the machinery of section 145 in 
motion for the purpose of achieving some 
fraudulent motive. It was pointed out by one 
hon. Member that very often it occurs that 
some goonda trespasses upon some other's 
property and he wants to set the machinery of 
section 145 in motion. It ought to be made 
impossible for such proceedings to be started 
and as a matter of fact proceedings ought to 
be started against the goonda by resorting to 
section 107. There is, of course, provision for 
it. What I would suggest is that in such cases 
there ought to be a provision in the proposed 
Bill for the Magistrate to find out the correct 
position by having some sort of summary 
enquiry instead of giving room for the 
goondas to take advantage of the provision. 
That will to a great extent avoid delay. Some 
sort of machinery ought to be found by which 
this kind of speculation in the matter of 
possession may be done away with. 

As was pointed out by some Hon. 
Members, the real object of this section is 
only to prevent a breach of peace. Under the 
proposed amendment protracted proceedings 
are to be done away with but there is no 
provision for dropping the proceedings 
altogether 
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[Shri S. C. Karayalar.] under section 145. 
When really there is no apprehension of a 
breach of peace, it should be possible for the 
proceedings to be dropped. Long after it 
ceases to be a position in which there is an 
apprehension of breach of peace, the 
proceedings are continued. There ought to be 
some provision made to drop the proceedings 
when there is no apprehension of a breach of 
peace. That is my suggestion. 

I do not propose to go into other iclauses. 
These are some of the suggestions I wanted to 
make. With these words I support the Bill. 

SHRI AKBAR ALI KHAN (Hyderabad): 
Mr. Vice-Chairman, as regards the Bill that is 
being entrusted to the Select Committee, I 
think, after hearing the opening speech of the 
hon. Minister that it should be considered as a 
national measure and not as a party measure 
and all the arguments, I have come to the 
conclusion that in substance and in its major 
portions I am inclined to oppose this measure. 
I thank the hon. Minister for the little mercies 
that he has shown—in the matter of 
curtailment of the period regarding bail or 
furnishing of the copies of the reports and 
statements and I do attach importance to the 
fact as he has correctly laid emphasis that the 
enquiry should, as far as possible, be held at 
the place where the crime has been 
committed. We are obliged for all these things 
but taking into consideration the other 
fundamental things, for instance, the abolition 
of the commitment proceedings, the 
modification of the section relating to dispute 
concerning land which is likely to cause 
breach of peace and thirdly the matter relating 
to the protection of the Ministers and the 
Government servants and lastly, the attempt 
to further re duce the powers of the High 
Court in relation to revision, I do not agree 
with the hon. Member. I will confine my 
remarks to these four points. 

It is evident that this double procedure of 
committal and then further trial has been 
confined   to   only very 

serious offences. It is necessary that we 
should have speedy justice, but in that 
attempt and in that anxiety to have speedy 
justice let it not be that there is no justice. In 
such serious cases double testing, double 
vetting in two places, I think, is in the greater 
interest of justice and in view of the 
conditions in the country—the lack of 
education and the admittedly low standard of 
the police—it is necessary that there should 
be committal proceedings as well as further 
trial. I think, that there are other methods to 
curtail the procedure. For instance, a direction 
to the magistracy to continue the proceedings 
without break will certainly achieve that aim 
to a certain extent. In this connection. I may 
point out to my learned friends that in the 
year 1926 when Sir Ali Imam was the Prime 
Minister of Hyderabad, in consultation with 
Sir Tej Bahadur Sapru, we enforced in our 
State the separation of the judiciary from the 
executive throughout the State, from the 
bottom to the top, with the result that the 
delay that used to occur on account of the 
administrative responsibilities of the Revenue 
officers has been very much curtailed. May I, 
therefore, request the hon. Minister to 
concentrate on this and to see that the pledges 
given by the Congress—several resolutions 
have been passed by the All India Congress 
Committee in this connection—that there will 
be a separation of the judiciary from the 
executive are fulfilled? It is high time that the 
pledge should be implemented and 
implemented without  further  delay. 

That is one of the important measures 
which would achieve the object which is so 
dear—and which is certainly a laudable 
object of the hon. the Home Minister—to 
avoid delay in dispensation of justice. So. I 
think this procedure in the case of these 
serious offences of having two trials—
committal and further trial—should not be 
lightly treated. And. I am sure, the Select 
Committee will give due thought to this 
measure. 

Now, the second thing that I referred to was 
regarding the provision re- 
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lating to the breach of peace and action taken 
by attachment of land. Here again, I feel that 
in order to achieve the curtailment of the 
length of proceedings, this provision has gone 
a step backward which would cause grave and 
serious injustice. The mere fact that there 
would be a breach of peace should not lead to 
attachment of land. This would be giving a 
premium to the undesirable and putting 
persons in possession under a serious 
disability and disadvantage. We want, of 
course, the proceedings to be summary, but let 
there be an enquiry, let there be evidence to 
the satisfaction of the Magistrate, let him 
satisfy himself that it is a case where the 
attachment is necessary. To do away with that, 
I think, really amounts to tampering with jus-
tice. 

The third thing, that I referred to, was the 
further protection given to Government 
servants. I need not go in detail into this; but 
when an offence is made cognizable what 
more does the police want? The consequences 
of .search and arrest automatically follow in 
the course of investigation. It would be 
positively interfering with the rights of the 
citizens. 

You have got recently the Press Act. I 
entirely agree that there is 'yellow' Press and 
that 'yellow' journalism has to be stopped and 
stopped effectively. There you have the 
measure; it is in addition to the ordinary law. 
Why do you want further protection to the 
servants of Government or the Ministers? I 
must say this is bound to do more injustice to 
the citizens than the advantage you 
contemplate. There may be a thing which is 
hard; but we have to see whether by 
introducing this provision we are introducing a 
thing which is harder to the public. So, in view 
of these reasons, I think that it is not called for, 
and the Select Committee will, I hope, 
certainly remove that provision that there 
should be further protection regarding 
defamation. I entirely disagree with this 
provision. 

Lastly, we believe that the High Courts will 
be the altars and sacred 

places where justice will be done. I am sure 
the hon. the Home Minister is fully aware 
that the High Courts are very strict in using 
the powers of revision; they are very reluctant 
to go into the matter of question of fact, but 
whatever the power, they have got to see that 
justice is done. If you reduce its powers by 
saying that they would be confined only to 
points of law in criminal matters, where it is 
mostly the question of fact, it is not at all 
desirable in the present context of things. I 
am sure, as this Bill is being sent to the Select 
Committee, these and many other points—I 
do not want to cover the ground that has 
already been covered by my learned 
friends—will be given very serious 
consideration by the Select Committee. This 
is a very important Bill and I know, that the 
hon. the Home Minister had been at it for the 
last three years. Whenever he went anywhere, 
he used to discuss this matter. These are the 
matters which, I think, should be given 
further consideration. 

THE VICE-CHAIRMAN (SHRI K. S. 
HEGDE);  The hon. the Home Minister. 

DR. K. N. KATJU; Mr. Vice-Chairman, we 
have had a very valuable discussion in spite of 
the fact that some charming words were used 
by my hon. friend who is accustomed to ' using 
them with reference to me. He called the Bill 
an 'obnoxious' measure, 'a monstrosity' and all 
sorts of things. I do not propose to enter into a 
discussion of language only. All the speeches 
which have been delivered here and in the 
other House will, I imagine, if the House 
approves of this Bill, be going to the Select 
Committee to be considered by the members 
there very carefully, and every suggestion 
made will receive the fullest consideration. I 
have said times out of number that I am not 
wedded to a single proposition in this 
particular Bill. It is a matter for the considera-
tion of the whole House. I may hold an opinion 
formed on such consideration as I am capable 
of. But it may be wrong. Other people may be 
wrong.   It is a matter on which the 
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[Dr. K. N. Katju.] majority     opinion,     the     
substantial opinion   in   the   country,  should   
prevail. 

Now, with these introductory observations, I 
shall take up a short time in dealing with some 
of the important points which have emerged. It 
so happens that everything else is overlooked, 
and there are only just three points. Sections 
162, 164 and defamation. And something has 
been said about prosecution for perjury and 
section 145. Let me take section 145 first. 

With all due respect, it sometimes occurs to 
me that insufficient attention is paid to the 
wording of the present statute and what the 
amendment intends to do. Now, as I understand 
the law, section 145 becomes applicable when 
there is a dispute regarding possession—that is 
number one— and that dispute either has raised 
or is likely to raise a danger to the peace, or is 
likely to raise a breach of the peace. You know, 
the police may make a report; the party may 
make a report; and if the Magistrate, after 
reading and hearing the parties, finds there is 
no dispute as to possession, he does not 
interfere. When the .land is definitely in one's 
possession, well, if anybody disturbs the peace 
of the land, he will send him to jail. If thek 
Magistrate is satisfied that I am actually in 
possession, he will not allow anybody to 
dislodge me from my possession whatever the 
threat may be. The Magistrate acts when he 
comes to the conclusion on two points—
possession is doubtful, he cannot make up his 
mind which party is in possession, and 
secondly, when this doubt is coupled with 
another doubt in his mind that if he allows the 
situation to continue, there may be a 
disturbance to peace. Today, under the Code, it 
is open to him to attach the property. He may 
or may not do it. Secondly, what he does is that 
he calls upon the parties to present before him 
evidence as to their possession.    Wh«n   we   
sat  down    to 

discuss these amendments, we received 
complaints from many many quarters that these 
enquiries into possession used to be protracted. 
I was told that in some cases it had taken up to 
18 months. Secondly, there are rather difficult 
questions for a magisterial mind and what was 
said to us was that this inquiry into possession 
should go before a civil court and—they said—
here the possession is doubtful, disturbance of 
the peace is likely, and therefore instead of per-
mitting the Magistrate to enter upon this 
question of possession and adjudicate upon it, 
to ask him to attach the property^which he can 
do even today —and leave the question of 
possession which is of a civil nature, to be 
decided by a civil court. Now that is at the back 
of their mind. I do not know whether my hon. 
friends here who have taken part in this discus-
sion have had this picture before them. Now 
we have got the amendment. Someone said to 
me "a reasonable thing". Well, if you leave it to 
the civil courts, then the man may have to go 
there and may have to pay something towards 
court fee and summons, and so on and so forth. 
We like to simplify the procedure. In I the U.P. 
we have got Rent and ! Revenue Acts. There it 
is said that if a question of title arises, then it is 
open to the court to frame an issue and to remit 
it or to send it to the nearest civil court of 
competent juris-I diction and ask that civil 
court to give its finding upon it, to remit it to 
the revenue court and the revenue court will 
decide upon it. One alternative may be that 
where the Magistrate is unable to come to a 
clear conclusion on the material available —
the police report and the other party reports—
as to who is in possession, well, he may attach 
the property, and then and there frame an issue, 
and send it to the nearest Munsiff's court and 
say, "Well, here is this dispute before me. Will 
you kindly within two months or six weeks let 
me know after recording evidence as to which 
party is in possession according to you?" The 
matter goes  before the Civil Judge, the man 
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who is accustomed to try these cases, 
and he sends his findings to the 
Magistrate after six weeks, and the 
matter is finished. So, the whole of 
my point is this that it is not the way 
in which you decide it. I was trying 
to explain to the House the reason 
why this measure has been intro 
duced. There was nothing sinister 
about it, and there was not the least 
possibility of a Magistrate disturbing 
me. Supposing I am there in posses 
sion of a house. I pay the water tax; 
I pay the house tax. And somebody 
goes and gives a false report that so 
and so is not in possession, and, there 
fore, there is likelihood of a breach 
of peace. I go before the Magistrate 
and I say "Here am I in possession of 
the house." The Magistrate will at 
once reject the whole thing. That is 
at the bottom. I am trying to explain 
this because I think that there is 
some misapprehension about this 
section  145 ........  

SHRI H. C. DASAPPA: May I request the 
hon. Minister to point out the provision in this 
clause relating to the question of restoring the 
possession to the rightful owner? 

THE VICE-CHAIRMAN (SHRI K. S. 
HEGDE ): He is only suggesting what could be 
done. 

DR. K. N. KATJU: Mr. Vice-Chair-man, 
the criticism that was made very vigorously is 
that this amendment is likely to be misused 
because a person who is in possession may be 
disallowed and may be compelled to go to the 
civil court and there prove his title, he may 
have to incur enormous expenditure, court 
fees, fees for lawyers and witnesses, and all 
the rest of it. And there may be great injustice 
done to him. I will tell you, Mr. Vice-
Chairman, as to what was at the back of our 
minds. We were told by lawyers at different 
places—it did not occur to me—that the 
Magistrates were not sufficiently competent 
to adjudicate even upon questions of 
possession. Therefore, this matter should go 
to the civil court. I have been thinking over 
this matter, and I do not know what the Select 
Committee will decide.   But it    may    be 

that you ask the Magistrate himself to frame 
an issue and send it to the Munsiff and have 
his decision. If the Select Committee 
Members say, "No, no. The magisterial 
decision is quite all right; that decision 
generally takes only two weeks", I have 
absolutely no objection. Let section 145 
stand; I am not wedded to anything.    Now 
that is one thing. 

The second thing was raised by Dr. 
Kunzru. He first put some matter about 
panchayats. Now the House knows from the 
Statement of Objects and Reasons that the 
panchayats are not within the four corners of 
this amending Bill. We thought over it, but 
then we said that in every State of India they 
had a Panchayat Act of their own. These 
judicial panchayats, generally called nyaya-
panchayats, are provided for in different 
Acts, and they have got different procedures 
and everything different. My hon. friend quite 
rightly said, "Well, that is no good, because 
in the newspapers we read reports of writs." 
Now sometimes this reporting conveys to you 
a very imperfect picture of what is actually 
happening. For instance, take Uttar Pradesh. 
As a matter of fact, these days the Uttar 
Pradesh Legislative Assembly is engaged in 
overhauling the whole Act. They have 
introduced an amending Bill and I am not 
exactly familiar with the provisions therein. 
But I asked for information, and I was in-
formed that 2,40,000 cases had been filed 
before these judicial panchayats, both civil 
and criminal. Out of these, one lakh cases 
were amicably compromised. You will be 
astonished to hear, Mr. Vice-Chairman, that 
only in 2,000 cases was there interference by 
the revisional court, not the High Court. The 
Act permits applications in revision on the 
general ground of miscarriage of justice and 
not observing the natural processes of justice. 
The revision is allowed and an eight-anna 
stamp is affixed on the application. About 
6,000 applications were filed, 4,000 were 
rejected and 2,000 were allowed. Please  now  
remember   that    2,40,000 
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[Dr. K. N. Katju.] cases were decided on the 
spot without vakils, without paying a single 
penny of court fee, without coming to the 
district headquarters or the sub-divisional 
headquarters. There was absolutely no expense 
to the parties concerned. And the provision 
there is that the Munsiff or the Sub-Divisional 
Magistrate cannot substitute his own judgment. 
He must send back the case to another Bench 
for a decision. Some ingenious lawyers—I 
might have done it myself—found that under 
the Constitution some writs may also be 
applied for. Now, applications were made. I 
haven't got the statistics with me as to how 
many applications were made and ' how many 
were allowed; probably 13 or 14, or let us say 
15, in a year. But the learned Judges—I am 
always very respectful to them—gave two-
column judgments, as if they were judgments 
by a Constitution Bench of the Supreme Court. 
They say that the sar-panch was not properly 
called, or that something was done. And if you 
read those judgments in the U.P. newspapers, 
you are inclined to get an impression that the 
whole thing is bad and it is doing the gravest 
injustice and the people are not being really 
served. All these facts which I have now given 
to you, the newspapers do not carry. Someone 
probably reminded me that the very best way 
of amending the criminal procedure would be, 
in every case, not to allow an appeal, not to 
allow any witnesses to be examined, not to 
allow any vakils to appear. And he said that 
there would be unadulterated justice. I think 
there is some sense in that. Not the witnesses, 
not the arguments. It reminded me of the 
agitation carried on strongly against the 
Rowlatt Bill of 1917, and the slogan then was 
"No appeal, no vakil and no daleel." And I say, 
the more we have of the pancJin.yat system, 
the 
better for us. Today the jurisdiction 
of the panchayats is very limited— 
Rs. 200 on the civil side and very very 
minor offences on the criminal side. 
Sometimes I was thinking.............  

SHRI H. N. KUNZRU (Uttar Pradesh) : 
May I remove what seems to me to be a 
misapprehension on the part of the Home 
Minister? I did not criticise the formation of 
panchayats. What I pointed out was that the 
writs filed for revision of the decisions of the 
panchayats had added to the work of the High 
Courts, and that the Government had done 
nothing in spite of the greatly increased work 
of the High Courts to increase the number of 
Judges. 

DR. K. N. KATJU: That is a different 
matter altogether. We are not concerned here 
with the work in the High Courts. 

(Shri H. N. Kunzru rose to speak.) 
I am coming to it. The greatest cause which 
has added to the work of the High Courts is 
the Constitution itself. I think that, after the 
Constitution came into operation, with all the 
zamindari litigations and all that, in the 
Allahabad High Court alone 8,000 
applications were filed under the Constitution. 
So far as the question of the arrears is 
concerned, that is a different matter 
altogether. I am in entire agreement with my 
hon. friend that the arrears should be reduced, 
but it raises a different question. It has nothing 
to do with the Criminal Procedure Code. Here 
we are primarily concerned with the decisions 
of the cases in the lower courts. If you are 
unlucky enough today to get convicted by a 
Sessions Judge, you go to the High Court, but 
you are not so unlucky. -You are lucky to be 
acquitted by the High Court. On the figures "I 
gave about a particular district, there was no 
question of appeal to the High Court. There 
was nobody convicted. We are now 
discussing under this measure the cases tried 
in the lower courts. On the general point, I 
entirely agree that, if there is a High Court in 
which there are large arrears, there should be 
a sufficient number of Judges. If you ask me 
in a proper manner and on the proper occasion 
as to why Judges have not been appointed in a 
particular High Court, then I will give you the 
reasons why 
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it has not been done.   But I do not want to 
enter into that question here. 

Then, I think you mentioned, Mr. Vice-
Chairman, and I think some other hon. 
Members also referred to it, the question of 
the appointment of a Director of Public 
Prosecution or a Director of Prosecutions. It 
is a very attractive phrase. I shall make en-
quiries about how a Director will work, 
because, I think, all hon. Members know 
that in every district it all depends upon the 
cases. In ordinary cases, it is the Sub-
Inspector or whom we call, the Station 
Officer, who submits a charge-sheet. If it is 
a case of any gravity or of any importance, 
then, while the investigation is proceeding, 
the Circle Inspector comes along for a day 
and supervises the investigation. If a case is 
a complicated one, even the Superintendent 
of Police comes into it, because the 
Superintendent of Police in the district is 
supposed to have complete knowledge of the 
investigation from day to day. I think the 
rule is that a copy of the police diary should 
be sent to the Superintendent of Police every 
evening. So, he keeps an eye on all the 
important cases, and not occasionally but 
frequently, if it is a case of some magnitude, 
the Superintendent of Police himself goes to 
the spot and checks the investigation, checks 
the evidence and all that. Sometimes even 
the D.I.G's. go there. The point that I am 
labouring is that in every district there is 
adequate machinery to supervise the 
investigation. You may say that the whole 
stream of investigation is polluted right from 
Gangotri to the Bay of Bengal. It is unfair, it 
is not proper to say that the Sub-Inspector 
produces or manufactures evidence, that the 
Circle Inspector sees the idea and keeps 
quiet, the senior Superintendent of Police 
also says, 'It cannot be helped' and so on. I 
have given you the present procedure. Now, 
I do not know what exactly will be the 
function of the Director of Public 
Prosecution and how he will be appointed. I 
shall have to consult the State Governments 
about it, and 

I the Select Committee also will go into this 
matter. Take, for instance, U.P. or Bengal 
or Madras. There are three crores of 
people or four crores of people and 
numerous districts. If you have just one 
Director of Public Prosecution sitting in 
his headquarters at Madras or Calcutta, 
then I don't know how many Assistant 
Directors will  have  to  be  there,  what 
sort of 

! staff they must have, how much ex-
penditure it will be. You have to work it 
out. You cannpt have just one Director of 
Public Prosecution sitting, let us say, in 
Lucknow and doing the whole job in the 
State. He just cannot do it. He will have to 
have his Assistant Directors in every 
district. According to you, he must control 
the proceedings, control the investigation. 
The idea is very good, ' and I shall see what 
can be done about it. By the time the Bill 
goes to the Select Committee, we shall 
have some further information on how   
this   system   works   in   England 

1   and how it will work here. 

Next,    the    point    which   was em-
phasised,  of  course,  was  the    police. The 
police is the villain of the piece, but  the    
cases  are    true.    You  were pleased to say 
that 95 per cent, of the cases were true cases, 
that 95 per cent, of  the    charge-sheeted    
people  were really guilty people.   But it 
was said that the evidence was generally 
false. You   were   pleased  to  say  that  
sufficient attention was not paid to detec-
tion.    Now,    this   matter    has    been 
under    consideration    and    in    every 
State we have got a police school. We are 
taking    steps to    strengthen    the courses   
in   detection,   in   observation; research     
laboratories     have     been established    in    
every    State,    where !   fingerprints,   
footprints,   hand-writings, all  these  
adventitious,  external    aids I   for 
determining and helping investigation—are     
being     studied     and     en-j   couraged,  
and a  very fine  course    is I   being    given  
to  every  police    officer 1   who starts    
service,  not only a    fine course     to     
begin     with    but     even 1   refresher    
courses.    Last  month    we I   sanctioned—
rather     approved     of—a I   proposal to 
establish a Central School 1   of Research in 
Investigation Methods. 
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IDr. K. N. Katju.] We are doing all these. 
The difficulty in Indian conditions is this: 
Most of the crimes are committed in rural 
areas. They are not crimes of a scientific 
nature which you find in England or France or 
the ^United States. They are primitive in 
character and the information reaches the 
police after some passage of time, five hours, 
seven hours, ten hours. Now, I have been a 
reader of Sherlock Holmes myself and I know 
what investigation is. By the time the Sub-
Inspector reaches the spot thereabouts or even 
the day after, there must have been multitude 
of men passing over the place obliterating all 
footprints, etc. I have seen many times myself 
that there is no investigation in a scientific 
sense, but we are trying to do our best. 

The question of integrity is a different 
matter; it is a matter of public opinion; it is a 
matter of social opinion. Most of us here have 
got our sons or sons-in-law or nephews as 
police officers. I should like to know from 
hon. Members and also from people outside, 
if a police officer makes Rs. 10,000 or Rs. 
5,000 in any particular case and brings home 
the money, how many fathers are there who 
would say. "You have brought disgrace to the 
family. Well, you get out or I get out and 
commit suicide."? But the family will be jolly 
glad. We may talk about it on the public plat-
form, but the family will be very happy that 
Rs. 5,000 have come to the family. There will 
be some feeding with poories and kaehories. 
If there is a daughter to marry, she can be 
married with the money, or they can have 
some ornaments for her. Social conscience, I 
tell you, is dead. We talk about it here. We 
don't put it into practice. That is about the 
integrity of the police and the legacy is bad. 
My only hope is—my living hope is—when I 
go to Abu where we have got a Police 
Training School, where there are I.P.S. 
officers, fine people, lads of good standing, 
some come from the Dehra Dun School, some    
from  the  Scindia School    and 

various others from the Universities, 
—we shall do our best. We put be 
fore them these ideas. Well, we are 
hoping that they will continue to 
build up traditions. The tradition 
has been bad, I quite realise it. Why 
it has been bad is an unnecessary 
thing. This social opinion should be 
built up; public opinion should 
condemn it: not public opinion here 
only in this hall, but public opinion 
in railway trains, public opinion in 
mohallas, public opinion in the way 
of social boycott; if you find that any 
police officer is a corrupt police 
officer, then I say he should never be 
invited to any dinner party, he should 
not be invited to any social function, 
he should not be invited to attend any 
marriage, and if possible don't take 
his daughter in marriage. If you do 
thai......... 

SHRI H. C. DASAPPA: And Government 
take no action. (.Interruptions.) 

SHRI B. GUPTA: The trouble is in 
our country the police officers' 
daughters are getting Ministers' sons 
for marriage........... 

DR. K. N. KATJU: So far as this police 
business is concerned, I have told you. The 
other thing is—you know it yourself—that 
there are two 

I   reasons  why  cases    are  false    cases. 
, One is a case in which the police is, what you 

may call, an encouraging party in ordinary 
cases of murder and the policeman as you 
said, wrongly thinks, "I must produce two eye 
witnesses or something—embroidery" and 
thinks foolishly "If I were to tell a plain story, 
the case would fail." He does it. I remember 
myself a case. A man was murdered. He 
suspected —he was rather afraid that he 
might be killed because there was an enemy. 
So he had employed two guards. He used to 
sleep in one charpoy in the middle, one guard 
this side and another guard on the other side. 
The 

I man was murdered. Now it so happened that a 
day before, one of the guards had gone on 
leave. So there was only one guard left.    If 
the 

[   police had left that case with that one 



 

guard—produced the one guard—the case 
would have been proved. Foolishly they said 
that both the guards were present and that man 
who had gone on leave came forward, he im-
pressed the Sessions Judge and the Sessions 
Judge sentenced the man to death. The case 
came to the High Court. I was able to establish 
up to the hilt from that record that one man 
was not there. I could get him acquitted. He 
said "What is to be done? How can we 
believe? The case is a false case." That is the 
way it happens sometimes. The other way is 
this, which is the more common one. There 
are village factions, 10 people on this side and 
10 people on that side. A fight takes place 
over a piece of land or crop and the usual 
lathis and spears are used and 2 people of one 
party are killed. Everybody knows who are the 
assailants. Let us see what happens. When you 
go and lodge your report, what do you do? 
You name the three who have actually killed 
and you name other five. You are familiar 
with that class of cases. They are sons, 
nephews, close friends and you say eight 
people came and two people were killed. The 
poor Police Inspector says—I know—"What 
are we going to to do ? For God's sake tell the 
true story." They say "No. all these eight 
people came." The police is not to blame. It is 
the village faction which is to be blamed. Very 
familiar story. And the man says, he did not 
do it and sometimes you produce a perfect 
alibi, either false or true, and if the judge gets 
suspicious that two innocent men are being in-
volved in this, they say that the whole case 
may be false and all the eight get away. 

SHRI H. N. KUNZRU: Does money pass 
hands in these cases or not? 

DR. K. N. KATJU: Not much. Money 
passes in other ways. My submission is that 
the way in which it works is rather 
complicated but we are concerned here in this 
Code of Criminal Procedure with dealing with 
what you call, the legal procedure.   I cannot 
put a section that no 

33 C.S.D. • 

one should take a bribe. What is the use? 
There is a section in the Indian Penal Code 
which says that no one should take bribe and 
if he does, sentence him. 

Then my hon. friend said he was thinking 
of the arrears in the High Courts. We have a 
section here which authorised Magistrates to 
deal with a large number of cases—what you 
call section 30 Magistrates. Now I shall look 
into it and I am obliged to him for raising this 
point because I don't want the right of appeal 
to a High Court in a severe case to be done 
away with. Whatever may happen in the 
revision cases, to which my hon. friend 
referred—a revision is a very unsatisfactory 
method. It depends from judge to judge. I 
think the present rule is that if a case is 
decided in the Sessions by an Assistant 
Sessions Judge and if he inflicts a sentence 
below 4 years or 4 years, then the appeal is 
heard by the Sessions Judge. If he imposes a 
sentence exceeding 4 years, then the case goes 
in appeal to the High Court. I shall look into 
this matter. We may entrust a trial to a 
Magistrate under section 30 empowering the 
imposition of a sentence of 7 years or to an 
Assistant Sessions Judge whom we propose to 
give the power up to 10 years but so far as 
appeal is concerned, whether an appeal should 
lie to the Sessions Judge or the High Court, it 
might be looked at from the point of view of 
the sentence but as I said, I am grateful for 
this point having been raised. 

Sections 162 and 164 have been the two 
things at which everybody has had a shot. Now, 
so far as section 164 is concerned, I don't want 
to enter into any elaborate or lengthy argument 
but it really surprises me that the argument is 
that a witness is prepared to tell a lie under the 
pressure of the police. He is truthful but he 
cannot withstand police pressure. The moment 
he comes indeed before a Judge, he becomes a 
truthful man, an absolute embodiment of truth. 
He 1  contradicts what all he had said and 
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[Dr. K. N. Katju.] he is telling the truth and 
rulings jiave been quoted before me. I have not 
seen them because I disliked sometimes 
reported decisions of any High Court or Privy 
Council in the latter days of my practice. The 
Privy Council had said if a statement of the 
witness had been recorded under section 164, 
he became a tainted witness. The police is 
tainted, the witness is tainted, the witness is 
under the pressure of the police and the police 
is trying to bind him down by taking him 
before the Magistrate and getting his 
statement, and, therefore, he is not entitled to 
much weight. Only that man or witness is 
entitled to weight who is examined during the 
course of the investigation in the first 2 or 3 
days and then left alone and he may then come 
before the committing Magistrate after five 
months or 7 months and there he will tell the 
truth. During the investigation he was under 
the pressure of the police and he was telling 
lies. When he comes before the committing 
Magistrate, he begins telling the truth. Now 
this is a picture I tell you of your 
imagination—a figment of your imagination. 
There is no presumption either way. The man 
may have been telling the truth during the 
course of the investigation and by the time the 
case comes before the committing Magistrate, 
under pressures of various kinds, from 
relations, neighbours, castes, creeds, political 
pressure, money pressure, he is prepared to tell 
anything he likes and he does it. Please 
remember I am not delivering what may be 
called a party speech at all. I am trying to 
place my own experience before the House. 
The offence has been committed. If it is a 
murder, the dead body is there. There is 
sensation. Conscience is roused and everybody 
is shocked. And people come and tell the truth. 
I have seen wives giving most damaging 
evidence against their husbands, sons against 
fathers. The thing comes out. They simply 
blurt it out. But if you allow time, what 
happens? One month, two months, •many  
months    pass.   The    sensation 

goes away. The shock disappears. The man 
who had been killed, well, he had been buried 
or cremated. No one then listens to the 
moanings of his widow or the cries of his 
children and all sympathy goes to the accused. 
"The poor man," they say, "defend him. Say 
this way or that," and the witnesses change. 
This is a fact which will be borne out by every 
experienced lawyer. I am just following the 
experience in these matters. You look at a 
police diary. I tell you in 99 cases out of a 
hundred, you will be struck by the absolute 
truth of the statements in the diary. Well, it is 
but natural. But you allow witnesses and then 
you will see the difference. Let me ask you, 
Mr. Vice-Chairman, in how many cases in 
your experience has it happened that the 
accused stuck to his innocence, stated his 
innocence from the very start? When the 
accused states his innocence from the very 
start, then the chances are a hundred to one 
that he will be acquitted, because the Sessions 
Judge will say, "This man asserted his 
innocence right from the very beginning." But 
then of course, we lawyers are there and we 
start examining. There is the confession 
recorded by the Magistrate. Hon. Members 
know section 164. The Magistrate takes the 
greatest possible care to record the confession, 
after giving him every warning and so forth, 
telling him, "Do you know who I am? Tell 
God's truth, otherwise it may go against you." 
Then he makes a confession in three days. But 
the moment he comes before the court he 
retracts from the confession, the classical plea 
being, "I was beaten by the police." But if you 
see the police diary, you will see the thing 
clear. Murder will be out, for that is human 
nature. If a man kills another, for the first two 
or three days, he tells the truth. He blurts it 
out. He probably passes sleepless nights. He 
admits, "Yes, this is the knife, or this is the 
dagger. There is the bloodstained shirt or kurta 
which I have buried at such and such place." 
And you find them all there. Of course, the 
police being very poor, or having a  bad    
reputation    or    bad    repute, 
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lawyers and witnesses and everybody helps 
him and the man gets off. But if you were to 
read the police diary, if I put it before this 
House as before a panchayat, then you may 
be certain that 95 per cent, he will be 
convicted. It is after all human experience. I 
heard hon. Members, one after another refer 
to sections 164, 162 and other sections—I am 
not blaming anybody. Four things were 
picked out, Mr. Vice-Chairman. Sections 162, 
164, defamation and summary trial for 
perjury, and listening to remarks in this House 
and in the other, one would think they want to 
encourage perjury. It looks like that. 

11 A.M. 

SHRI B. GUPTA: No, we want to stop it. 

DR. K. N. KATJU: Very well. Let me go to 
the next point, I have to finish somewhere. 
Let me come to this question of defamation. 
When I heard the remarks made on this point, 
I was amazed. I was asked by hon. 
Members—I think you, Mr. Vice-Chairman, 
asked it—everybody asked, if the Bill had 
come from the Law Minister things would 
have been all right, the Law Minister is the 
embodiment of justice, impartiality and so 
forth. But the Home Minister, poor fellow, he 
is concerned with law and order and he wants 
that everybody should be convicted, right or 
wrong. 

THE VICE-CHAIRMAN (SHRI K. S. 
HEGDE): I did not say so. 

DR. K. N. KATJU: Very well, if you were 
to read it, you will find somebody said it, 
something> about the Law Minister and the 
Home Minister. 

SHRI H. C. DASAPPA: I only said that you 
were providing ammunition for the 
opposition. 

DR. K. N. KATJU: There is no question of 
provision of any ammunition. Do you think 
that in the closing days of my life I am going 
to send innocent men to jail?    I want a peace- 

ful life afterwards. Indeed, I have never been 
pained so much as by this charge, that I am 
here trying to put a noose round the necks of 
innocent men. If the Communists say it I 
would not mind, for they are perfectly at 
liberty to say what they like. Now take this 
question of defamation. My hon. friend there 
for whom I have great reverence, and others 
also, referred to administrative law. A very 
fine phrase; it captivates us. But what is 
administrative law? A different procedure, 
different substantive law, different series of 
codes for the favoured people? What is in the 
Bill? The amendment, if it passes the Select 
Committee and if Parliament approves of it, 
says that in the same court a case may be 
instituted by any other party. The procedure is 
the same. The witnesses are the same. The 
evidence is the same. It is just a question of 
who starts it, who opens the door so that the 
proceedings may begin. I am rather surprised 
when they talk about Ministers and their 
exercising pressure. If a Minister is defamed 
today, as a citizen he can start. Suppose you 
defame me. I go before a First Class Magis-
trate in Delhi and lodge my complaint and the 
procedure starts. We considered over this and 
we said this. If a Minister becomes the 
complainant, or if the police starts the case in 
which the first witness will be the person 
defamed, then you say, "Here is the 
Magistrate, poor fellow. He has just started 
life—only 10 years over, under police 
pressure, probably No free trial." We have 
therefore, provided in the Bill that the case 
should start before a Sessions Judge, right 
from the very beginning in order that there 
may be a free trial before a superior officer, 
because against the Sessions Judge, no one 
can say a word that he is under the influence 
of the executive. No hon. Member referred to 
that. And another thing we say is that if a 
Magistrate tries it, then the case goes before 
the Sessions Judge on appeal. The Sessions 
Judge may hear it or refer it to the Assistant 
Sessions Judge, a junior officer. The case 
must be fully  heard.   Therefore,  try  it  by  a 
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of administration should be purified or those 
people who bring such unfounded charges 
should be told that it is not a jolly matter. 
Someone said that the freedom of expression 
and the constitutional liberties and all the rest 
of it would be affected. What does it mean? Is 
there a guaranteed liberty to tell lies, to spread 
malicious lies and reports and all sorts of 
calumnies against anyone? Someone said, 
"Why not add the M. P's also?" I have no 
objection whatsoever but please remember—I 
am putting it right from the start—that it is "in 
the exercise of their public functions". We are 
interested only in public functions. If a charge 
were made against a Member of Parliament 
that he was abusing his authority, his position 
as a Member of Parliament, by trying to influ-
ence the Home Minister, or the Railway 
Minister, well that is a gross defamatory 
charge and it ought to be investigated. If you 
want it, I shall get the police to investigate it. 
If you have done it, you ought to be exposed 
and if you have not, then the man who said 
that should be punished, sent to jail for three 
years. So far as the private charges are 
concerned, charges of blackmail against 
private individuals, I am not much concerned 
The law is there and I am concerned in the 
other thing because I want to have pure 
administration. That is what I will put before 
the Select Committee and leave it to them. As 
I said, I am not wedded either to this or that 
but it is not fair—my hon. friend will pardon 
me—starting the hare of the administrative 
law, starting the hare oi the Press (Objection-
able Matter) Act and all that. Here is a direct 
issue, and what do you want or what is it that 
you do not want. I can understand that 
stringent care should be taken either by the 
legislative process or by executive order to see 
that there is no harassment, that the police 
does not go and arrest an editor or anybody 
else. I can understand that the case should go 
to the highest level or even take it to another 
State, as I have said, so that there may be the 
fairest trial free 

from all local   influences    but    there must 
be something. 

Then we come to another bogey about the 
perjury business. I again rubbed my eyes with 
wonder. My hon. friend said a rather curious 
thing, rather good, and he said, "Why do you 
punish the lying witness? There is a section 
about abetment; the man who asked him and 
who instigated him to tell lies ought to be 
punished". I entirely agree with him if you 
catch hold of him. You would not get at him. 
On the one hand everybody condemns perjury 
but when it comes to brass tacks and how to 
do it, everybody says, "let the poor accused 
produce lying witnesses; let him produce 
tampered witnesses and let the police produce 
lying witnesses". I have seen with my own 
eyes what happens; you Mr. Vice-Chairman, 
must have had the same experience in the 
South. A witness comes, perfectly false 
witness, clever and cunning. Let us say there 
is a not very clever cross-examiner. The 
witness defeats him by his ingenuity. He steps 
out and receives congratulations on all hands. 
I would not wonder if somebody garlands him 
and says, "You have outwitted Pandit Motilal 
Nehru; you have outwitted Dr. Hriday Nath 
Kunzru". I think everybody would say so. 
Now for such witnesses, the section says that 
it is not on a point in issue. Of course, one 
must hear all trie evidence; let us see what the 
appellate judgment says relating to his 
veracity where the fact that he has told lies is 
as patent as the sun is shining, something 
absolutely clear. Let us assume that he says 
that he was in Delhi on such and such a date 
whereas by his own letters, by his own 
statement or by his own deposition in a 
particular case it is shown that he was on that 
very day in Monghyr in Bihar. What is to be 
done' The proper thing to do is to call upon 
him to say whatever he has got to say on this 
or send him to jail for fifteen days. You have 
alternative suggestions; you say, "Very well, 
that Judge should not himself try but he must 
send him to a neighbouring Magistrate".    
Very   well, let   us   say 
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[Dr. K. N. Katju.] that, but I want to create 
a psychological impression so that they will 
know that lying is not now profitable or 
something which one can indulge in with 
complete impunity. Today, in every law court, 
civil or criminal you may go and tell as many 
lies as you like and no one will hurt you. The 
only thing that will hurt you is when after 
three months or six months or a year the 
judgment is written if the learned Judge says 
"A. B. came before me and I regret to say that 
I find him absolutely untrustworthy". It is 
finished. Nobody cares. He remains a member 
of the society. He remains a member of all 
clubs and he may remain a Member of. Parlia-
ment   also. 

SHRI B. GUPTA: And he may become a  
Minister also. 

DR. K. N. KATJU: Yes, it all depends. Now 
this is the present situation and we inserted 
this provision from that point of view. If the 
House does not like it, very well, let it go. 
Today what happens, Mr. Vice-Chairman, you 
know. There is the process of starting a 
perjury case. I ask you, Mr. Vice-Chairman, in 
how many cases have you seen in your 19 
years of practice a Sessions Judge or 
Magistrate starting a perjury case? None. It is 
all so to say in the existing procedure. Why 
take the trouble? You draw up the judgment 
and finish. I want something to be done. Even 
if it becomes known in a district that here is 
this law and there is the possibility that if you 
are going to tell lies then you may not be able 
to return home, to your wife and children you 
may go elsewhere but not to your home and to 
your wife and children— I think it will have a 
checking effect. 

Now the last thing is this, which my hon. 
friend referred to. He started with my view 
and I thought I was going to get his support 
but then he had come to the conclusion that 
he must strongly oppose or disagree with it. 
He had not been convicted. Therefore, he    
does   not    know   the 

mind of a convicted man. But I sometimes 
think that it is not only the accused, the 
convicted individual, but his wife and children 
who have got to be saved. I would ask my hon. 
friend to go to the Supreme Court and find out 
in how many cases today applications for 
leave to appeal against the death sentence are 
filed— from all over India. And each appli-
cation must be costing the wife and the 
children and the father of the; accused 
anything from Rs. 300 to Rs. 500 and 98 per 
cent, of those applications—take it from me—
are dismissed in two minutes. In one day 20 
applications may be dismissed. I do not know 
whether you are aware of it or not. It is a 
question of life and death; you try. When the 
appeals, used to go to the Judicial Committee 
in the U.P. I had the statistics of mercy 
petitions, and if I remember aright, we had 147 
cases and 147 petitions filed, and in each case 
you had to send to the solicitors Rs. 700 in 
order to get a stay of execution. The poor wife 
would sell all her ornaments and send it. The 
result? I got 144 dismissed  and 3 dismissed 
later. 

Similarly, it happens on the revision side. It 
is a little bit more of a gamble. The Judges are 
there. You get that revision, and, as my hon. 
friend said himself, there is a convention that 
the High Court will not interfere on a finding 
of fact. I have, seen some Judges who would 
not even listen to me, who would not open the 
record. I say: "Will you kindly look at the 
evidence of Shyam Narain who seems to be a 
liar? He says: "Why should I ? The Sessions 
Judge has believed him. I am not going to. 
open the record. Why should I open?" He 
won't listen to me. Then there are Judges and 
Judges. Please go and find out this process, as 
to, how many people with revision appli-
cations come to the High Court headquarters, 
how many of them after spending lots of 
money come back disappointed because no 
vakil will touch their petition, how many are 
filed,    how many are summarily    re- 
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jected, how many are rejected after hearing 
and how many are ultimately heard on facts. 
Take it from me— I have been there in the 
High Court for very many years—not even 3 
per cent. The suffering and sorrow behind 
each petition moves my heart. It is not a joke. 
You may add to the language. 'Illegality' you 
may add. 'impropriety', 'irregularity' or some-
thing like that. But you have the word 
'correctness'. Of course, you can read the 
entire evidence if you can persuade the Judge. 
Sensible Judges don't do it, but there again is 
another story and the result comes to the same 
thing. Now it was from that point of view that 
this power of revision was restricted. If my 
hon. friend says "No, no", then start it. Have a 
third appeal. I have no objection. Begin with 
the Second Class Magistrate, appeal to the 
Sessions Judge, a second appeal to the High 
Court where one Judge tries it, then have a 
third appeal before two Judges or five Judges 
and if you provide for this series of appeals 
and revisions, you can take it from me that the 
people will go on fighting the case till the end. 

SHRI AKBAR ALI KHAN: We had 
discussion about revisional power and you are 
referring to appeal cases. 

DR. K. N. KATJU: I am talking about 
revisional power. I am talking about revision 
from one to another. Why should you? Please 
remember I am left in doubt, when I read the 
judgments of the Sessions Judge and I read the 
judgment of the High Court on appeal, as to 
which one was correct, whether the man who 
acquitted it was correct or whether the 
Sessions Judge who heard the witnesses was 
correct What I want to say is: If you take it, 
somehow in civil cases the chances are that 
the judgment of the civil judge which was 
reversed by the High Court is in turn restored 
by the Supreme Court or the Privy Council on 
the ground that the subordinate Judge was 
more sensible, that he had occasion to see the    
wit- 

nesses.    I tell you it is all a gamble. Don't    
blame    the poor vakils.    They do their jobs.   
I once went before two Judges    and    argued    
a    point.    The Judges decided in my favour, 
namely, accepted    my   point    of    view.      
Six months later, in  another appeal from 
another district it so happened, unfortunately, 
that I was   appearing for a client who    was    
absolutely contrary. It was regarding Hindu 
law; an    important point.    I had    to    do    it.    
I stood    up.    I began    to    argue.    My 
learned  friend    on    the  opposite side said—
he  could not  restrain  himself— "My Lord, 
what is Dr. Katju doing? Six months ago he 
argued the opposite way.    Now he    is    
arguing quite contrary to that."    I said:   "My 
Lord,  I am not competent to  decide the case in 
favour of this party or that party. I am only 
putting before you the different aspects   of this   
question.   You accept    whatever    you    like.    
Either accept this or accept that."    They ac-
cepted    the    reverse.    They    differed from 
the first  two  Judge?.    A    third case again 
came.    Again I was there. So I was successful 
in two.    What is the    poor vakil to  do?    
Somebody—I do not know; I think my hon. 
friend from    Bombay—blamed     the     
vakils. Why not  blame the Judge?    He gets 
Rs. 2,200 or Rs. 4,000.    If I am there to befool 
him why is he befooled? He is supposed to be 
most eminent, most learned,  most experienced.    
So let us not put it on the lawyers.   I think it is   
very  unfair.     Supposing   somebody is 
convicted, if I were    convicted,    I tell   you,   
I have made   up my  nind that I will not 
engage any vakil aL all. I will just go before 
the    Judge and say:     "Hear this case.    You     
are    a very    experienced    man.      You     
are highly paid    and    employed    by    the 
State.    Please look into    this    matter and do 
what you like."   He will have to study my 
case. 

I won't take any more time. I am very 
grateful to the House for hearing me for such 
a long time without any interruption for the 
first time even by my communist friends who 
have been indulgent to me this time. 
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and umlong) 
[Dr. K. N. Katju.] 
Now the last thing that I want to say is this. 

I take it that the House will approve of the 
remission of this case to a Joint Select 
Committee, I mean this Bill' seeking to amend 
the Code, which has been working for 95 
years now. I think it will be a notable 
achievement of this sovereign Parliament in 
its first session—first session in the sense after 
the general election—that before our career 
comes to an end, so far as the Lok Sabha is 
concerned, we carry this out so that we may 
go to the people and say, "Here it is; we have 
done something for your benefit and for your 
welfare. It is not a party measure. We have 
done our best and we do hope that we will 
now be able to get speedy justice and efficient 
justice." Every innocent man may be able to 
go before the court of law, so that if he 
establishes his innocence he will be acquitted 
and so far as guilty men are concerned, I 
repeat again, in spite of all slogans, that they 
ought to be punished. 

THE VICE-CHAIRMAN (SHRI K. S. 
HEGDE) :   The  question  is: 

That this Council concurs in the 
recommendation of the House of the 
People that the Council do join in the Joint 
Committee of the Houses on the Bill 
further to amend the Code of Criminal Pro-
cedure, 1898, and resolves that the 
following members of the Council of States 
be nominated to serve on the said Joint 
Committee ! 

1. Shri K. Madhava Menon 
2. Shri T. S. Pattabiraman 
3. Shri Barkatulla Khan 
4. Shri Biswanath Das 
5. Shri Sumat Prasad 
6. Shri J. S. Bisht 
7. Shri Gopikrishna Vijaivargiya 
8. Diwan Chaman  Lall 
9. Shri P. T. Leuva 10.

 Shri K. B. Lall 

Laws Bill, 1954 H. 
Shri S. D. Misra 12. Shri M. P. 
N. Sinha 
13. Shri S. N. Dwivedy 
14. Shri  Bhaskara Rao 
15. Shri P. Sundarayya 

16. Shri  M.  Roufique. The 

motion was adopted. 

THE SHILLONG (RIFLE RANGE AND 
UMLONG) CANTONMENTS 

ASSIMILATION OF LAWS BILL, 
1954. 

THE MINISTER FOR HOME AFFAIRS 
AND STATES (DR. K. N. KATJU):   Sir, I beg 
to move: 

"That the following amendment made by 
the House of the People in the Bill to 
assimilate certain laws in force in the 
scheduled areas to the laws in force in the 
Khasi and Jaintia Hills District be taken 
into consideration, namely: — 

That at page 1, for line  1,    substitute.— 

'Be it enacted by Parliament in the 
Fifth Year of the Republic of India   as   
follows: —'." 

THE VICE-CHAIRMAN (SHRI K. S. 
HEGDT:):   The question is 

"That the following amendment made by 
the House of the People in the Bill to 
assimilate certain laws in force in the 
scheduled areas to the laws in force in the 
Khasi and Jaintia Hills District be taken 
into consideration, namely: — 

That at page  1, for line  1,    substitute— 

'Be it enacted by Parliament in the 
Fifth Year of the Republic of India  as  
follows:—'." 

The motion was adopted. 
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