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COUNCIL OF STATES

Friday, 23rd April 1954

The Council met at a quarter past eight of
the clock, MR. CHAIRMAN in the Chair.

MEMBER SWORN

SHRIT. V. Kamalaswamy (Madras):

MESSAGE FROM THE HOUSE OF
THE PEOPLE

SECRETARY: Sir, I have to report to the
Council the following message received from
the House of the People, signed by the
Secretary to the House:

"In accordance with the provisions of
rule 132 of the Rules of Procedure and
Conduct of Business in the House of the
People, I am directed to enclose herewith a
copy of the Finance Bill, 1954, as passed
by the House at its sitting held on the 22nd
April, 1954.

The Speaker has certified that this Bill is
a Money Bill within the meaning of article
110 of the Constitution of India".

I lay the Bill on the Table.

THE MUSLIM WAKFS BILL, 1952

SHRI AKHTAR HUSAIN (Uttar Pradesh):
Mr. Chairman, I beg to move:

"That the Bill to provide for the better
administration and supervision of wakfs, as
passed by the House of the People, be
taken into consideration."

Sir, this Bill aims at making provision for
the proper management, control and
supervision  of  dedicated  properties
designated as 'wakf.

12 C.S.D.
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As the House is aware, religious-
minded and pious people, with a view
to spiritual advancement, set apart
some portion of their property for the
purpose of its being utilised for the
benefit of mankind. The idea in creat
ing wakfs has always been.....................

SHRI H. P. SAKSENA (Uttar Pradesh):
What is the real title of the Bill—the
Muslim Wakfs Bill or the Wakfs Bill?

SHRI AKHTAR HUSAIN: If my hon.
colleague had only taken the trouble of
reading the Bill as amended by the Select
Committee, he would ! not have asked  the
question. He i would have seen that
originally the name of the Bill was the
Muslim I~ Wakfs Bill but later on when it
went [ to the Select Committee presided over
by our Law Minister, the whole matter was
carefully gone into and the new name given
to the Bill that 1) have the privilege of
moving for consideration before this
august House I is the Wakfs Bill.

SHRI H. P. SAKSENA: But I have before
me a copy of the Bill which clearly says: "The
Muslim Wakfs I Bill, 1952" and because it is
so I raised the point. So I cannot be accused of
not having read the title of the Bill.

SHRI AKHTAR HUSAIN: I can accept no
responsibility for any incorrect copy that my
hon. colleague may have provided himself
with or a copy which might not be up to
date or a copy which might have been
printed before final shape was given by the
Select Committee to the title and the
provisions of this Bill.

I am sorry I have allowed myself to be
side-tracked, but the subrmV sion 1 was
making was that these .' charitable
endowments were created by people for the
benefit of mankind and with a view to carry
out what they considered to be their
religious I obligation, these properties have
been I set apart, and the view that prevails [
is that when a Mussalman creates a
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[Shri Akhtar Husain.] wakf, that property is
dedicated to the ownership of God. When pro-
perty is so dedicated the owner divests himself
of the ownership of the wakf property and
ownership of such property is vested in God
Almighty. No man can have any right of
ownership in such property. Such properties
continue to remain eternally dedicated for the
purposes considered by Islamic law as pious,
religious or charitable. Sometimes the authors
of these wakfs continue to remain associated
with the management of such properties for
their life-time. All wakifs in due course of
time pass away from this world and the
management of wakfs created by them is
transferred to the hands of trustees called
"mutawallis". Some of these mutawallis
certainly carry on the work of the wakfs effi-
ciently and give full effect to the objects for
which the wakfs were created. But there are
others who make free use of the profits of the
wakf property. Some of them even alienate
wakf property and others misappropriate the
profits of the property and not only do they
misappropriate the profits of the property but
they misuse profits and the income of wakf
properties for purposes which could not have
been even dreamt of by those pious people
who set apart their properties for the purposes
of the benefit of mankind. They did not use all
their properties for their own benefit. They did
not spend it themselves. They did not pass on
these properties to their near and dear ones,
but they set apart these properties so that the
income of these properties may eternally be
used and utilised for the benefit of mankind. I
would place before the House, Sir, the re-
cognised definition of a wakf.

SHRI RAJAGOPAL NAIDU (Madras) : 1
would like to know from the hon. mover
whether there are no private wakfs for the
benefit of the heirs and representatives of the
man who has created the wakf.

MR. CHAIRMAN: Later on you can ask
these questions.
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SHRI AKHTAR HUSAIN: I hope to be able
to satisfy my friend. I hope my hon. friend
being himself a lawyer knows it well.

SHRI V. K. DHAGE (Hyderabad): May 1
know, Sir, whether the profits of the wakf
property are to be utilised for the benefit of
mankind or only for the Muslims?

SHrRI AKHTAR HUSAIN: Now, as I was
saying, Sir, I will give to the Council and
through you to the hon. Members the exact
definition of 'waKf as recognised in the
textbook on Muhammadan Law by Sir
Dinshah Fardunji Mulla, a very eminent jurist,
who was at one time a Member of the Privy
Council also, and this is what he says: 'The
term wakf literally means detention. The legal
meaning of wakf, according to Abu Hanifa, is
the detention of a specific thing in the
ownership of the wakif or appropriate”™ and
the devoting or appropriating of its profits or
usufruct, "in' charity on the poor or other good
objects." According to the two disciples, Abu
Yusuf and Muhammad, wakf signifies the
extinction of the appropriator's ownership in
the thing dedicated and the detention of the
thing is the implied ownership of God, in such
a manner that its profits may revert to or be
applied "for the benefit of mankind". A wakf
extinguishes the right of the wakif or
dedicator and transfers ownership to God'.

M&J.-GENERAL  S. S.  SOKHEY
(Nominated): Are we called upon in

this House to express our belief in
God?

MR. CHAIRMAN: Let the thing be moved'
first. Then it will be open for discussion.

SHRI AKHTAR HUSAIN: I hope to-be able
to satisfy my learned friend in due course of
time.

If my hon. colleagues will bear with me I
will finish my preliminary remarks in order to
acquaint those hon. colleagues of mine, who
may not have had the opportunity of
acquainting themselves, with what the spirit
ofa
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wakf is. A wakf extinguishes the right of the
dedicators and transfers the ownership to God.
The mutawalli is the manager of the wakf but
the property does not vest in him as it would
vest in the trustees in the English law. I do not
wish to make my submissions to this House a
legalistic survey of the law of wakf, but I think
I have stated enough to satisfy my hon.
colleagues that transfer by wakf is a purely
religious dedication and the object is to set
apart property in wakf in order to obtain some
spiritual benefit. With this object in view large
properties have been set apart and, as you are
aware, the mutawalli who is the manager has
no right of ownership in the property and he is
bound to expend the income of this wakf
property in a suitable manner in accordance
with the wishes of the person who has tied the
property to the ownership of God. The essence
of the matter is that it is the obligation of the
mutawalli to carry out the wishes of the person
who has created the trust and to give full effect
to those wishes and to expend the income from
the property in the manner prescribed by him.
Sir, it is a recognised responsibility of the
State to see, just as minors are the res-
ponsibility of the State to see that nobody
takes away the property of the minor, that, in
the same way where a property is left by
religious-minded deceased persons, it is not
misappropriated by those persons who carry
on the management of that property. For this
reason in some of the States long before the
dawn of independence special enactments
were passed for the purpose of controlling the
activities of these mutawallis. They have
established Wakf Boards, they have had a
survey made of all the wakf properties, got
them properly registered and full control is
exercised over the persons who are in charge
of the management. If the Wakf Board finds
that the persons are mismanaging the property
then those persons are removed. The necessity
for such legislation was felt quite early in the
States; in some cases about 20 years before,
because we have a Bengal Act of the year
1934 and our Uttar Pradesh Act is of the
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year 1936. Even the Madras State has passed
an enactment and so has the Delhi State and
also Bihar. All these States have passed such
legislation for the proper protection of the
wakf properties and for the purpose of
enforcing the law against the mutawallis. They
have also simplified the provisions relating to
the removal of mutawallis, because before
these enactments, which I have just now men-
tioned, were made in those various States, it
used to be a very cumbersome legal process to
institute a suit, to pay ad valorem court fee, to
carry on the litigation for years, to produce
evidence and do so many other things which
were beyond the capacity of the average
public-spirited persons who had to spend
money out of their own pockets to get the
property placed in the hands of suitable
managers. So with a view to remove all those
technical difficulties, the State stepped in. The
enactments were passed at the instance of
certain public-spirited persons and the
working of the Wakf Acts in the various States
has shown that the control now exercised by
the Wakf Boards over managers is very much
more effective.

When this improvement was noticed, it was
realised that now that our country is one, there
should be uniformity of legislation in all the
States and after removing the defects which
the working of these Acts had disclosed in the
various States where local enactments had
been passed, this Bill was framed. When this
Bill was framed, it was introduced in the
House of the People where it received the
support of various sections. It was realised
that it was a very laudable object to have
uniformity of legislation all over the country
and to make adequate provision for the proper
management of dead men's property and to
give full effect to the wishes of those people
who had no selfish motives in setting apart
those properties. They only just wanted that
the income of these properties which they left
should be utilised for the betterment of
humanity. Having regard to these objects, the
House of the People referred this Bill to a
Select Committee presided over by the
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[Shri Akhtar Husain.] Law Minister and I
shall give to the House the names of the
members of the Select Committee to
demonstrate that it was a Committee which
was representative of the various sections of
opinion. It was a Committee of 19 members
including the Chairman and apart from the
nine Muslim members, I will give the names
of the non-Muslim members among whom”
the first is of course the Chairman. The others
are—Shri Gurmukh Singh Musafir, Pandit
Krishna Chandra Sharma, Shri Hira Vallabh
Tripathi, Shri Mohanlal Saksena, Dr.
Jaisoorya, Shrimati Subhadra Joshi, Shri
Nara-simham, Shri Atma Singh Namdhari and
Shri Piare Lai Kureel. These were the public-
spirited persons with experience of public
affairs who helped in the deliberations of the
Select Committee. The Select Committee met
several times, more than a dozen times in a
period of over one year. The whole matter was
gone into, public opinion was elicited and the
Law Minister very kindly placed at the
disposal of this Committee the services of the
expert draftsmen of his Department who went
through the Bill and drafted it in accordance
with the directions given by the Committee.
The whole Bill was redrafted and what we
have now before us is the combined wisdom
of all shades of public opinion and it is this
Bill which I beg of the Council to take into
consideration.

Now, I would state very briefly what this
Bill consists of. It consists of 69 clauses. The
first chapter is only a preliminary one and it
describes the extent of the operation of the Bill
and the places where it would apply. The
second chapter requires that a survey of the
wakf should be made in those States where a
survey has not already been made. Chapter 111
relates to the establishment of the Board of
Management and its functions. One important
matter to be placed before the House with
respect to the functions of these Boards is that
in some of the States there are two Boards—
one relating to the Shia
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v wakfs and the other relating to the Sunni
wakfs. There has been some difference
between the legal incidents of a Shia wakf and
that of a Sunni wakf and in order to give the
fullest confidence to the two communities of
Shias and Sunnis it has been provided that in
the State of Uttar Pradesh the Shias will have
their own Wakf Board so that they may be
able to determine in what manner the property
set apart by the Shia wakfs should be
managed and spent, and the Sunni Central
Board of Wakf is entrusted with the duty and
responsibility of making provision for the due
utilisation of the funds of the Sunni wakfs. We
felt that the two communities were very
touchy and sensitive about this matter. They
do not want that the income of the Shia wakf
should be utilised for the benefit of the Sunnis
or the income of the Sunni wakfs should be
utilised for the benefit of the Shias.

In my State of Uttar Pradesh, there was
some litigation with the Sunni Wakf Board on
the one side and the Shia Wakf Board on the
other where the Shias said that they cannot
allow the income to be utilised to the ex-
clusion of the Shias. That was a passing
phase, and in this Bill that is before the House
now, we have made provision that two
separate boards need not be established. All
that the Bill provides is that when the objects
provided for in the original deed of the wakf
have failed, it is no longer possible to utilise
that income for those purposes and objects,
then this income should be diverted
to equally religious objects, or objects of
spiritual import, and the determi-

I nation should be made by the coreligionists of
the person who sets apart that property; that is
to say, if the object of a certain Shia wakf had
failed and the question arisen how the income
should be diverted for other suitable religious
purposes, this should be left exclusively to the
determination of the Shia members of the
Board, and similarly with the Sunni property.
The Bill before us makes this distinction
between the two sects. Otherwise, in other
respects it has
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been found that the establishment of two
separate boards of management would be
unnecessary, expensive, and the money can
better be utilised for other more beneficial
purposes and for more humanitarian work.

Then, Sir, I come to Chapter IV. It provides
for the registration of wakfs and imposes
penalties for not registering such properties.
The Board may collect information regarding
any property which it has reason to believe to
be wakf property, and if any question arises
whether a particular property is wakf property
or not or whether a wakf is a Shia wakf or a
Sunni wakf, it may, after making such inquiry
as it may deem fit, decide the question. There
is a statutory obligation on the mutawalli to
disclose what wakf property is in his
possession and have it properly registered and
brought under the proper and suitable control
of the boards of management.

Then we come to Chapter V. This deals
with Mutawallis and Wakf Accounts. This is
an important chapter which prescribes
effective remedies of getting rid of erring
mutawallis and removing them without any
long legal process.

Then, there is Chapter VI, dealing with the
Finances of the Board. It contains nine
clauses. This chapter prescribes that a sum not
exceeding five per cent, of the net annual in-
come of such of its property as is situate in
the State of the Board is to be utilised for
purposes of the various boards.

The next chapter is Chapter VII, relating to
judicial proceedings. This chapter provides for
the judicial proceedings in respect of suits by
courts and lays down that in case of any wakf
property being taken over by proceedings
under the Land Acquisition Act, the Wakf
Board concerned will be made a party and
intimation of it will be given so that wakf pro-
perty, dedicated property, or endowed
property may not be taken away in any
wrongful way without adequate
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concerned.

Then, Sir, I come to Chapter VIII, the last
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chapter.  This relates to mis-'  cellaneous
provisions, which provide for issue of
directions by the Central I  Government,

directions by the State Government, power to
supersede the Board, power to make rules and
issue regulations and other matters of that kind.
But the most important provision introduced
in this chapter is one which does not exist in
the other existing Acts, and that is that the
Central Government has the authority I to issue
directions to  the  various | wakf boards
through the respective State Governments.
Under the provisions of this chapter, the Union
Gov-i ernment has been given the authority I
to obtain the information and to ask the State
Governments to submit al report about any
matter about which they feel concerned and

after considering  such  report  or
information, ! the Union Government will have
the ! authority to issue directions.  This, I

submit, is a very salutary provision because
it is designed to secure uniformity. The
Union Government will thus have the
authority to exercise its control and give proper
guidance to the various State Boards.

Now, Sir, I have taken much of your
valuable time to place before you the various
provisions of the Bill.

11 should only like to submit that it is a measure
formal in character and I hope so far as the
properties of the dead men are concerned, the
dust of controversy shall not be raised. The
other matter concerning wakfs that deserves
consideration is that apart from the purely
public and religious wakfs, there are a certain
number of wakfs called the wakf-alal-

I aulad. In the case of the wakf-alal-aulad, the
property is tied to the ownership of the family,
but when the line of the family becomes
extinct or when the descendants of that family
cease to exist, then the entire property is
devoted for pious, religious or charitable
purposes, that is to say, in all the wakf-alal-
aulad it is necessary that there should be an

i ultimate act of charity. The funds
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[Shri Aktotar Husairi.] of the wakf property
are utilised for this charitable purpose after the
line had become extinct. In many cases this
happens early, and in some cases after long
periods. When that happens, the objects
provided in the deed of wakf have got to be
given effect to. They are specified in the deed
of wakf and it is usually prescribed and
provided in the wakfs that when the line of the
creator of the wakf becomes extinct, then the
income of the entire property shall be utilised
for the establishment of a college, mosque or
pilgrimage to Mecca or some other place or
for some other similar objects. It then becomes
the responsibility of these various Wakf
Boards to see that the income made available
for these religious, pious and charitable
objects, is properly utilised.

Now, Sir, I have placed before you some
material to enable you to see what the
incidents of this measure are; and I would like
to emphasise that these are purely religious
matters amongst Muslims. The wakf is a
purely religious transfer and it seeks to tie
down the property to the ownership of God,
and the income only to be utilised for
humanitarian purposes considered pious,
religious or charitable either by the creator of
the wakf or by those who are entrusted with
the charge of management of these properties.
In these properties, the responsibilities of the
State are considerable and it appears that
actuated by these feelings, our Government
has been pleased to allow the services of their
expert draftsmen to be placed at the disposal
of the Committee, and we have this Bill now
duly passed by the House of the People and I
beg to commend the Bill for the consideration
of the House.

MR. CHAIRMAN: Motion moved:

"That the Bill to provide for the better
administration and supervision of wakfs,
as passed by the House of the People, be
taken into consideration."

(I}

There are” two hon. Members
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amendments. I should like the gentlemen who
have given notice of amendments to move
them formally without making a speech. The
motion and the amendments will then be open
for discussion. Syed Nausher Ali is absent.
Now Shri M. Muhammad Ismail.

JanaB M. MUHAMMAD ISMAIL
SAHEB (Madras): I am not moving my
amendments.

MR. CHAIRMAN: Now the main motion
is before the House.

MAJ.-GENERAL S. S. SOKHEY: On a point
of order, Sir. I heard the mover of the Bill
saying that it is a religious Bill and the
property is dedicated to a gentleman known
as God Almighty. I have not met such a
gentleman. But anyhow I would like to know
whether this House is expected to deal with
this religious Bill.

Mp. CHAIRMAN: Many people have
taken the oath in the name of God. And we
have allowed them.

MAI.-GENERAL S. S. SOKHEY; I have not.

MR. CHAIRMAN: You may not have. But
we have admitted them. Therefore this
objection does not arise.

MAJ.-GENERAL S. S. SOKHEY: The point
is this. This is a religious Bill. Is this House a
law-giver for Muslim religion? I just want to
know that for my information.

MR. CHAIRMAN: Such things are being
discussed in this House. There was the
Hindlu Marriage Bill.

MAJ.-GENERAL S. S. SOKHEY: It was a
bad Bill. I objected to that at that time.

MR. CHAIRMAN: Well, well. Now any
other gentleman who would like to speak?

Dr. P. V. KANE (Nominated): Sir, I do
not want to go into the details of the Bill.
But I And that there are
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going to be perpetuities created. In this Bill—
I hope everybody has got the Bill in his
hands—there is clause 10 which says that
certain perso-are to be nominated on the
Board, and that the Board shall consist of 11
members, 7 members and 5 members. In
clause 13 it is clear that no member of this
House can be a member of the Board unless
he is a Muslim. So there is going to be a
diarchy. The Shia wakf is different from the
Sunni wakf. And in the Board there must be
Shia members as also Sunni members, and
they will be in two bodies. That is the
question. I do not want to say myself as to
how 1 feel, but let the House consider this
matter, this very idea of wakfs, which is no
doubt religious. But there are certain
restrictions in it which partake of the nature of
perpetuity. For example, you will consider the
definition of 'wakf. In clause 3(1) "wakf"
means the permanent dedication by a person
professing Islam of any movable or
immovable property for any purpose
recognised by the Muslim law as pious, religi-
ous or charitable—mind you, that is the
wording. The hon. mover said "for humanity".
Probably the original author, the great
prophet, thought that the whole world would
be a Muslim world. But here we have got the
Muslim law. Therefore, charity created for all
mankind will not be 'wakf in that sense. It
must be for the purposes recognised by the
Muslim law as pious, religious or charitable.
In sub-clause (iii) it is said "a wakf-alal-aulad
to the extent to which the property is
dedicated for any purpose recognised by
Muslim law as pious, religious or charitable."
My objection is to that last thing. The very
idtea of wakf is really retention in the custody
of God. The Muhammadan lawyers say,
"Charity begins at home." Therefore create a
charity for your children. And remember that
in the Muhammadan law there are so many
heirs and shares. It is a charity to the family of
the person who created the wakf. Therefore
there is the perpetuity. The general rule is
that perpetuity
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should not be recognised ordinarily except in
the case of charitable and and religious
things. This is called a religious thing. But
what is the substance of the whole thing? The
substance is that it is meant for the benefit of
the children, the children's children and so on.
So this is creating a perpetuity. The result is
that all these charities of this nature, namely,
alal*aulad, become a private property. The
learned mover himself said that the wakfs
have not been very well managed. I do not
want to go into that, but let the Shias and
Sunnis come together. They swear by the
same sacred book; they honour the same
prophet. Why do not Shias and Sunnis come
together? Why is it said that this is a Shia law
and' that is a Sunni law?

Then, Sir, there is clause 55 about judicial
proceedings. At present if anybody has to file
a suit for a declaration that a certain property
is religious and charitable etc., he has to do it
under the Religious Endowments Act or
under section 92 of the Civil Procedure Code.
But Were in clause 55 what do we find? It
says:

"A suit to obtain any of the reliefs
mentioned in section 14 of the Religious
Endowments Act, 1863 (XX of 1863) and
in section 92 of the Code of Civil
Procedure, 1908 (Act V of 1908) relating
to any wakf may, notwithstanding
anything to the contrary contained in those
Acts, be instituted by the Board without
obtaining the leave or consent referred to
in those Acts."

Under section 92 you have to take leave
either of the Advocate-General or of the
Collector of a District. Now here there is a
discrimination made. A Muhammadan wakf
can be sued upon by a person without such
consent as above. I therefore submit that this
must be omitted here. You cannot have a
power to bring a suit about which there is a
provision different altogether from what
applies to all. Not only Hindus, but even the
Christians and Parsis cannot do it unless, they
come under section 92 of the Civil Procedure
Code. Therefore my
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[Dr. P. V. Kane.] submission is that the
learned mover will see his way to omit
this clause. These are the few remarks that I
wanted to make on this Bill.

SHrI K. S. HEGDE (Madras): Mr.
Chairman, I agree with some of the
observations made by my learned
friend, Dr. Kane, on this Bill. I have a doubt
in my mind whether this Bill is changing
indirectly some of the methods that are
found to exist in administering trust law both
in regard to Hindu trusts and Muslim trusts.
It is well-known to everybody, particularly to
my lawyer friends, that many trusts are
created in the name of wakfs or  Hindu
religious trusts just to avoid
disintegration of the property. Oftentimes
persons heavily involved create some type
of trust or other to cheat the creditors, and
in  some cases, to see that the property is
kept over for their  children and grand-
children. That has been found to be i the
practice both among the Hindus as well as
among the Muslims. By putting the seal on
certain matters, it is very likely that we are
strengthening these tendencies by passing this
measure.  That is why it is necessary to 1
analyse and divide trusts into two !
categories—public  trusts and private I
trusts.  Many times, wakfs are  private
trusts and the benefit goes to the heirs.  The
property is only nominally put in the name of
God, but the income is utilised by the
children and grandchildren. I for one would
like to see that the law distinguishes be-
tween the public wakfs and those of private
character. It must only apply to  trusts
where  the  benefit  entirely goes for
religious or charitable  purposes and not in
cases where the benefit is likely to flow to
private individual. But this object has been
lost sight of in framing this measure. In
fact, in framing the Hindu Religious
Endowments Act in the Madras State, they

had in  view this difficulty  and
distinguished ~ between private trusts and
public trusts, and the Hindu Religious
Endowments Act was made applicable

only where it was a
trust and any  trust

100 per cent, public
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which partook of the character of a private
trust wholly or partly was excluded.

Now, another difficulty that I have-found is
that under the law as it exists today, if any
dispute arises whether a trust is a public trust
or a private trust, whether it is a trust at all,
we have to take recourse to section 91 of the
Civil Procedure Code. Now, any suit under
section 91 is one that is appealable, but under
this Bill what has been done is that in clause 6
the position is:

"If any question arises whether a
particular property is wakf property or not
or whether a wakf is a Shia wakf or Sunni
wakf, the Board or the mutawalli of the
wakf or any person interested therein may
institute a suit in a civil court of competent
jurisdiction for the decision of the question
and the decision of the civil court in
respect of such matter shall be final."

You are indirectly amending section 91 of the
Civil Procedure Code. Now, as the law now
stands, there is a right of appeal, and we can
agitate the-matter whether a trust is really a
trust or not, whether it is a private trust or a
public trust. What is being done under this
Bill is to make the decision of the original
court final. I do not know how the Law
Minister was a party to enacting a law like
this, under which the right of appeal is taken
away, whereas the right of appeal exists with
regard to other trusts.

SHRI AKBAR ALI KHAN (Hyderabad):
Finality does not mean that the right of
appeal is taken away.

SHrr K. S. HEGDE: My hon. friend is
trying to point out whether the word 'final'
means finality or otherwise. Now the right of
appeal is not an inherent right. It is a right
statutorily conferred by law and this statutory
confirmation is under the provision in the
Civil Procedure Code. Now, you are
amending section 91 of the Civil Procedure
Code, by saying that the decision is final.
Why is the word 'final’'
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used here? In fact, this word 'final' had
opened up a large area for legal conflict in
connection with many other Acts. And the
courts, the highest of of them, have come to
the conclusion that it is finality within the
Act. Taking that interpretation of the word,
we have to assume that the decision of the
trial court is final. Otherwise, 1 see no reason
for the inclusion of the word 'final' here. No
appeal is provided for anywhere in the Bill.
The right of appeal is a statutory right and
not an inherent or a natural right.

9 AM.

THE MINISTER ForR LAW AND
MINORITY AFFAIRS (SHri C. C. BISWAS):
The Law Minister took the view that the
words 'civil court' used in any enactment
include any appellate court. It means that the
decision of the ultimate court of appeal exer-
cising civil jurisdiction is final.

SHr1 K. S. HEGDE: I am grateful to the
Law Minister for his interpretation, but he
will pardon me if I say that I differ from him.
As 1 was saying, the right of appeal is a
statutory right and not a right which is in-
herent.

SHRrI C. C. BISWAS: The Civil Procedure
Code is the statute that gives that right of
appeal, and it is not taken away because the
words 'civil court' are used in this enactment.

SHRI K. S. HEGDE: 1 would agree with
the Law Minister if he says that he intended
to give the right of appeal. I suppose we are
agreed on that, but the question is whether
the right of appeal is actually there. That is
the question before the House. Let me, with
the indulgence of the House, read the clause
again:

"If any question arises whether a
particular property is wakf property or not
or whether a wakf is a Shia wakf or Sunni
wakf, the Board or
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the mutawalli of the wakf or any person
interested therein may institute a suit in a
civil court of competent jurisdiction for the
decision of the question, and the decision
of the civil court in respct of such matter
shall be final."

I fail to see how the interpretation of the
Law Minister can hold.

" SHRI V. K. DHAGE: May I draw attention
to clause 27? Sub-clause (2) of this clause
says: "The decision of the Board on any
question under subsection (1) shall, unless
revoked or modified by a civil court of
competent jurisdiction, be final." Here also
the word 'final' is used. What is the effect of
this sub-clause on the clause in the Bill with
which the hon. Member is dealing?

SHrI K. S. HEGDE: My hon. friend is a
little off the track. Clause 27 refers to
another matter. Clause 6 refers to the civil
court. Clause 27 refers to the decision of the
Board.

SHRI V. K. DHAGE: The sub-clause says
'shall, unless revoked or modified by a civil
court of competent jurisdiction, be final.' I
am trying to support him.

SHr1 K. S. HEGDE: This is more or less
on the lines of the other Endowment Acts,
where administrative Boards are created and
are given certain judicial powers. They go
into certain judicial problems and decide the
matter, and that decision, unless revoked or
changed by a civil court, becomes final. That
is given to the Board under clause 27. It is a
quasi-judicial body, it goes into the matter
and comes to certain decisions, but that is
subject to the decision of a civil court, which
might revoke it. I was entirely on a different
point. I was dealing with clause 6. By using
the word 'final', the only meaning that can be
given to it is that the decision that was
contemplated and was provided for was the
decision of the court
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[Shri K. S. Hegde.] which tried the case,
and unless that is the meaning, I do not see
why the word 'final' should have been
used here.

SHRI K. MADHAVA MENON (Madras) :
The statement made by the Law Minister that
the Bill does not go beyond section 92 of the
Civil Procedure Code has practically no
meaning in the light of clause 55 of the
present .Bill. This clause says:

"(1) A suit to obtain any of the reliefs
mentioned in section 14 of the Religious
Endowments Act, 1863 and in section 92 of
the Code <of Civil Procedure, 1908, relating
to any wakf may, notwithstanding anything
to the contrary contained in those Acts, be
instituted by the Board without obtaining
the leave eor consent referred to in those
Acts.

(2) No suit to obtain any of the reliefs
referred to in sub-section (1) relating to a
wakf shall be instituted by any person or
authority other than the Board without the
consent in writing of the Board."

It is the Board's decision which is said to be
final. Otherwise you cannot go to the court. If
you want to take action under section 92 of
the Civil Procedure Code, you have to take
the consent of the Board. I wish to know
whether that interpretation is possible.

MR. CHAIRMAN: I am asking the Law
Minister to take note of all these objections
and answer at the end.

SHRI K. S. HEGDE: For the present I was
not on that aspect. Consciously or
unconciously this Bill might have the effect
of amending section 92 of the Civil Procedure
Code with regard to suits coming under
clause 6 of this Bill and you might take away
the right of appeal which is absolutely
necessary in a case of this nature, because
oftentimes the parties who might come before
a court may not be the real parties who are
prejudiced by the decision of the courts. My
ex-
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perience as a lawyer has shown me that in
endowment suits the interested parties may
not know about the existence of the litigation
in question. The Board may not have all the
information to assist the court to come to a
correct conclusion. As such in all suits of this
nature, at least provision for one appeal is
absolutely necessary and' I suppose the Law
Member is also agreeing with me that that
should be done. It may require reconsideration
and he may again consider the matter and see
whether by this provision which says that the
decision of the civil court shall be final, he has
not taken away the right of appeal.

Another matter to which Mr.
Madhava Menon also referred is regarding
clause 55. Clause 55 is more or less a model on
the basis of section 73 of the Madras Religious
EnHow-ments Act. There what is provided is
this.  First you go to a quasi-judicial Board.
The Board goes into the matter and
gives its decision. The parties are given the
right to move the District Court or High Court,
whatever the court might be, and question the
correctness of the decision of the said quasi-
judicial Board' without its consent  but
unfortunately ~ here we find a curious
procedure.  You go to a Board which takes a
decision and before you can question that
decision you should take the consent of  the
Board whose decision you are  questioning. It
is well-known that these Boards are judges in
their own causes. To explain myself, normally if
A and B have a dispute, they go to C who is an
impartial judge and ask for a decision. But for
the sake of administrative exigency we are
oftentimes constituting the very complainants or
one of the parties to the dispute as a judge.
They sit as judges in their own causes.
These Boards give decision and they are
interested in their decision, and if their consent
is to be sought before we can question it in
the court, I think it will be an embarrassing
situation even if it could be held to be a
constitutionally  valid clause. My submission
would be that it would be constitutionally invalid
because you cannot make a party to a
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litigation the judge and further say that his
judgment cannot be questioned without his
consent.

Another objection  that my friend Mr. Kane
took is this. He said that under section 92 you
have got to take the sanction of the Advocate-
General or Collector before you institute a suit,
and that is a  section  which  binds both
Hindus and Muslims. We cannot take it away.
I am unable to  agree with him on this matter.
The reason behind this rule is this that in these
matters some responsible body or person must go
into
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of the Board—a Statutory tjoara. AS such I
don't think there will be any discrimination
and in that respect the clause may not be
repugnant. Now take this Bill into
consideration with the suggestions that I have
made to the House and consider to what ex-
tent the Bill may require amendment. In fact I
should have been happy if the hon. Member
who had moved for reference of this Bill to
the Select Committee had made the
amendments because I for one have good
reasons to think that the Bill may require fur-
ther amendment though essentially the object

the matter before they come to a court of of this Bill may be one that might be of a

law, private grudge should not be the cause of laudable character. With these remarks, I

litigation, evidence should have been sifted by a
seemingly  responsible  body which again
applies its mind and gives its sanction or
withholds the sanction. In fact in matters like this
it is well-known that when an application is
made to the Collector, the application i
forwarded to the local Government Pleader wh
gives his advice to  the Collector and wh
normally, if not invariably, accepts his advic
and then permission is either granted or refused
That function is to be performed under this Bil
by a Statutory Board here, i.c., the Board'. [
could be trusted with that responsibility. Th
provision is analogous to the provisions in th
other Endowment Acts. When yo
constitute a Statutory body which ha
opportunity to go into the matter and come to
conclusion prima facie that here is a matte
which must be placed before a court of law fo
its decision, then the sanction of the Collector o
the Advocate-General on this matter may b
unnecessary.

Adverting to another aspect of it, th
criticism of Prof. Kane again may not b
valid. He said that there will be discriminatio
between the Hindu Trusts and Muslim Trusts
There is no such discrimination. This idea o
mdiscrimination may not be correct because i
must be one of discrimination in substanc
and not one of theory. That has been held b,
the Supreme Court. Coming to substance,
what is being substituted here is to substitute
for the Collectors' consent, the consent

request the House to see whether the clauses
to which I have invited reference, could not
be suitably amended.

SHRI  RAJAGOPAL NAIDU: Mr.
Chairman, when I was going through the Bill as
amended by the Select Committee, I had certain
confused ideas of the intentions on the part of
the mover with regard to making of a law for
the wakfs. When I heard the hon. mover
now, my confusion became worse
confounded and I am at a loss to know as to
what the intention of the mover is in moving
this Bill. A wakf is both religious as well as
charitable in its purpose. Now we have to see
whether we are competent to enact a law
affecting religion. I am afraid it is opposed
to Fundamental Rights. If it is purely one for
charitable or pious purposes, we can certainly
pass a law of this kind. We find one of the
objects of the wakfs, as defined in the very
book which  has been quoted by the hon.
mover, is reading Koran in public places
and also at private houses. Now, are we here
to pass a law to propagate the object of the
wakf to see that Koran is read in public places
and also at private houses?  There are two
kinds of wakfs. We have the private wakfs
and we have the public wakfs. I was not able
to understand clearly from the mover whether
this particular Bill applies both to the private
and the public wakfs. I find that the defini-
tion of the word "wakf", as given in
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[Shri Rajagopal Naidu.] clause 3 of the
Bill, is very dubious, because I find it
embraces even private wakfs:

++ 'wakf means the permanent dedication
by a person professing Islam of any
movable or immovable property for any
purpose recognised by the Muslim law as
pious, religious or charitable and
includes—

(i) a wakf by user;'.
And then there is something under (ii).

SHrI V. K. DHAGE: It is "mashrut-ul-
khidmat".

SHRI RAJAGOPAL NAIDU: I could not
pronounce it and so I conveniently left it.
And then there is (iii):

"a wakf-alal-aulad to the extent to which
the property is dedicated for any purpose
recognised by Muslim law as pious,
religious or charitable;".

Sir, I understand that the meaning of the word
"wakf-alal-aulad" is this that it is a pure and
simple private wakf. It is a wakf which has
been dedicated for the benefit of the family of
the person who was responsible for creating
the wakf. The word has been defined in
section 158 of Mulla's Mahomedan Law:

"A private wakf is one for the benefit of
the settlor's family and his descendants and
is called wakf-alal-aulad."

When we see clause 69 of this Bill we find'
that the following enactments, namely:—The
Bengal Charitable Endowments Regulation,
The Religious Endowments Act, The
Charitable Endowments Act, and other Acts
shall not apply to any wakf to which this Act
applies. That means the Wakfs Validating Act
of 1913 will be made applicable so far as
wakfs under the present Bill are concerned.
When we come to the 1913 Act, we find that
that Act applies to private wakfs also, but here
in clause 3 we find that private
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wakf will come in "to the extent to which the
property is dedicated for any purpose
recognised by Muslim law as pious, religious
or charitable." But I do not find any private
wakf made for a purpose which is pious,
religious or charitable, for it means it is
entirely for the benefit of the family and the
descendants of the person who creates the
wakf. So I am unable to understand the legal
effect of the definition of the word "wakf"
particularly with regard to private wakfs. That
is why I was a little bit confused and I wanted
to ask the hon. mover even at the beginning
whether this measure applies to private wakfs
also.

SHHI K. S. HEGDE: As the Bill stands, it
applies to private wakfs.

SHRI RAJAGOPAL NAIDU: As it is, it
applies to private wakfs, but we find that it
has been subjected to restrictions to a certain
extent.

Sir. I am opposed to the provisions of this
Bill for the simple reason that various States
have been consulted in this matter, and as the
various States have got analogous laws,
they have not been in favour of such a
measure, as the one that is proposed. 1 know
for certain that there is a law in Madras;
and we find in  States like West Bengal,
Bihar, Uttar Pradesh, Saurashtra,
Mysore, Travancore-Co-chine, Madhya
Pradesh and Hyderabad, they have got
analogous laws. And all these  States
are of oneopinion in saying that they
do not want the Central Government to pass
any such law for the wakfs in their States.
When the various States are of this opinion, I
do not understand why the Central
Government should try to impose this law
upon the States.

SHrRI TAJAMUL HUSAIN
Government are not imposing it.

(Bihar):

SHrRl RAJAGOPAL NAIDU: My hon.
friend to my left says that it is not the
Government that is trying to enforce the law.
But I say it is the Government that is behind
the whole thing. It is the Government that is
behind the screen. Otherwise this Bill
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would not have oeen passed by the other
House.

SHRI C. C. BISWAS: It is not a fact that the
Government is behind the screen. If
Government wanted to sponsor this measure,
they could have come forward openly. It was
a private Member's Bill which was sent to the
Select Committee. The Government's attitude
was one of complete edetachment. If the
Members of the House desired that this Bill
should be referred to a Select Committee and
accepted by the House with such modi-
fications as the Select Committee might
make, well, it was up to them to take that step
and that step was taken. Government did not
want to stand in the way. The Government
wanted the House to express its own opinion
and then act according to that opinion. It is
only accidental that I was made the Chairman
of the Committee and I was there not in my
mcapacity as Law Minister, sponsoring the
Bill on behalf of the Government. My object
there was to give proper shape and' form to
the measure. I made that perfectly clear. And
when the Bill and the report of the Select
Committee came before the House of the
People there was hardly a word of dissent and
the Bill went through in less than fifteen
minutes.

SHr1 K. S. HEGDE: Sir, the hon. Law
Minister was pleased to say that he was in the
Select Committee not as a Minister, but in his
individual capacity. If that is so, then I
submit that the whole Bill is invalid, because
he had no right to be on the Select Committee
of the House of the People of which he was
not a Member. He could have been there on
the Select Committee only as the Law
Minister, not otherwise.

SHRI C. C. BISWAS: What I meant was, |
was not there representing the Government's
view in respect of this matter. I made this
point perfectly clear both in the Select
Committee and in the House of the People.

SHRI RAJAGOPAL NAIDU: Sir, the Law
Minister is completely beaten. He
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is a Member of this House and it is
preposterous for him to state that he had been
there on the Select Committee not in his
capacity as Law Minister. I ask this question
of the Law Minister: "What is your capacity
or right to be a Member of any Select
Committee of the other House unless you are
there in your capacity as Law Minister?"

SHRI C. C. BISWAS: Sir, whatever I say is
always found to be preposterous by some
sections of the House.

MR. CHAIRMAN: Let us proceed.

SHR1 RAJAGOPAL NAIDU: 1
again ask this question. Is

once
there

MR. CHAIRMAN: It has been asked by
Mr. Hegde.

SHRI RAJAGOPAL NAIDU: I am going to
a different point. Is there any private
Member's Bill, however laudable its objective
be, that has been passed by this House? I have
always found the Treasury Benches coming
forward to say that a more comprehensive Bill
is to be brought forward by them, and so "you
had better withdraw your Bill, otherwise it
will be voted down." That has been the fate of
every private Member's Bill. That has
uniformly been the fate of such Bills,
introduced either in the House of the People
or in the Council of States. I know of certain
important and well-worded Bills moved in
this House—there will also be hereafter— but
they meet with the same fate.

AN HoN. MEMBER: This is a welcome
departure.

SHRI C. C. BISWAS: The statement was
made by me in the House of the People that it
was the Government's intention to bring
forward a Bill which would apply to
endowments of all kinds and denominations.
Unfortunately the House did not accept that
view and thereupon the Government thought
they would not stand in the way of  those
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[Shri C. C. Biswas.] Members who desired
that this kind of a private Member's Bill
should go through. That was my attitude. As a
matter of fact, the Law Ministry has
circularised the different States trying to
collect information regarding the endowments
which are to be found in these States. The
idea is to bring forward a measure dealing
with endowments of all kinds. Unfortunately,
well, Members of the other House suggested
that they might go on with this Bill, and if the
House took a different view, that did not mean
that the Government should oppose it. I left it
to the House.

SHRI RAJAGOPAL NAIDU: Sir, T had
seen the Bill as it was introduced by the
private Member. I had also seen the Bill as it
came out from the Select Committee.

If the hon. Members would glance through
the Bill they will find the black line on the
margin right from the first page to the last
page. There is not even a single clause that
does not remain unaltered in the entire Bill.
We find the whole structure is changed.

SHri V. K. DHAGE: In the Select
Committee's Report it is stated that it is
entirely redrafted.

SHRI RAJAGOPAL NAIDU: It is entirely
redrafted and redrafted by the hon. Law
Minister as the Chairman of the Select
Committee.

SHRI B. GUPTA (West Bengal): What do
you say to that?

SHRI RAJAGOPAL NAIDU: Now, Sir, |
shall come to the other aspect of the Bill.

Sir, in the Directive Principles of State
Policy it is said that we should have a uniform
civil code. It was said that this was not a
Muslim Wakf Bill but it is only a Wakf Bill
but I fail to understand whether there is this
system of wakf in uny other religion and even
the definition in clause 3 says, "wakf means
the permanent dedication by a person
professing Islam of any movable
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or immovable property for any purpose
recognised by the Muslim law as pious,
religious or charitable.............. "I had not
heard of any other religion having wakfs. Only
Islam has wakfs and it should be very
appropriate that it should be called the Muslim
Wakfs Bill. If that is so, then under the
Directive Principles of State Policy which says
that there should be one uniform civil code, is
it not better and proper that we have a uniform
civil code throughout India for all religious
and charitable endowments affecting not only
the Muslims but also the Hindus, Parsis, Jains,
Sikhs and every other community that is found
in India? Why should there be a separate piece
of legislation for religious and charitable
endowments of the Muslims? It is now for us
to consider whether we should have a uniform
law with regard to the religious and charitable
endowments for every religion in India or not
and I leave it, Sir, to the House to judge
whether it is right on our part to go against the
Directive Principles of State Policy and enact
a law affecting only the religious and
charitable endowments of one particular
religion.

Sir, I have nothing more to say except that
there is already a particular Act and we find it
is given in clause 69, the Charitable and
Religious Trusts Act of 1920, which deals
with the religious endowments not only of
Hindus but also of Muslims and of every other
religion in the country. When there is such a
comprehensive Act, it is right on our part to
see whether that Act should be amended or
whether we should bring in a different kind of
Act instead of passing an Act which affects
only the religious and charitable endowments
of a particular religion.

Sir, with these words, I resume my seat.

SHRI H. P. SAKSENA: Mr. Chairman, I am
in entire agreement with each and every word
and syllable that has fallen from the lips of my
friend, Mr. Naidu. I am also thankful to the
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Law Minister for having given a clear
declaration that the position of the
Government with regard to this Bill is one of
complete datachment and consequently I find
myself absolutely free to exercise my own
discretion in the matter of this Bill.

Now, Sir, I have a sort of feeling that a
huge fraud is being practised upon us in this
House so far as this Bill is concerned. I look
upon this Bill as of a purely communal
character, applicable only to one community
residing in this country of ours. There is a
change in the name. Even just now I have be-
fore me the paper, 'List of Business, dated
April 23, 1954' and I hammer that point again
that the Bill is a Muslim Wakfs Bill and not a
Wakfs Bill alone because the words "Muslim
Wakfs Bill, 1952" are there. Whatever the
other House might have done and whatever
the Select Committee might have done in the
matter of that Bill, it is not binding on us. We
are considering this Bill afresh, anew.

Now, Sir, merely the change in the title of
the Bill does not change the character of the
Bill. We have experience of the Muslim
Conference of Kashmir being changed into
the National Conference but it did not change
its character and unfortunately it remained of
the same old pattern. Similarly, the Muslim
Wakf Bill deals only with Shias, Sunnis, with
wakf-alal-aulad and all those things which are
purely and exclusively of Muslim character
and cannot be applicable to any other
community of the country. This Bill, Sir, is of
such a character as to benefit those who
believe intensively in God. For my part, I am
no unbeliever in God but I would look to the
interests of the creations of God rather than on
God who is not in need of any assistance from
us mortals. Sir, time has now come when my
friend the mover of the Bill ought to pay
attention to advising the people to set apart
money for the establishment of hospitals,
schools and colleges rather than all this alal-
aujad business which is, after all, a purely
personal endowment and of no use
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to humanity at large. Sir,
smacks of........

Dr. SHRIMIAT] SEETA PARMA-NAND
(Madhya Pradesh): May I ask the speaker
under what clause of the Constitution is he
saying that it wduld be against the principles
of the Constitution to pass a Bill for a
particular community?

SHRI H. P. SAKSENA: It is against the
Fundamental Rights.

this

SHRI K. S. HEGDE: Under which clause
of the Fundamental Rights?

Parliament is a supreme body and
we can pass legislation for the en
tire body or for a section thereof. If
you can show us one single clause in
the Constitution which prohibits en
actment of such laws, either by letter
or by spirit ...........

SHRI B. GUPTA: You can pass a law even
relating to Mr. Mohanlal Saksena.

SHRI H. P. SAKSENA: I am not Mohanlal
Saksena.

MR. CHAIRMAN: What he perhaps has in
mind is the general directive that we should
endeavour to have a uniform civil code for all,
but we have been passing separate
legislation also.

SHrr K. S. HEGDE: It is a wrong
conception. Although, as he says, we are a
Secular State, it does not mean that we are
not religious and there is no clause anywhere
in the Constitution which says that we should
not pass any legislation for any particular
community.

MRr. CHAIRMAN: All that he is
saying is that although there is no
clause in the Constitution, our objec
tive is to ..........

SHRIK. S. HEGDE: Even there it is not so;
there is no question of elimination of
religion.

MR. CHAIRMAN: We are not talking of
elimination of religion.

SHRI H. P. SAKSENA: I am not satistied
with the objections of my friend Mr. Hegde.
The principles describe the objective and
the objective
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[Shri H. P. Saksena.J

is that no communal spirit is advanced and
tolerated in the country. Now, with that object
in view, the Bill is clearly against the spirit of
the Constitution and, therefore, I submit that
it should not be accepted. For once, I am
prepared to throw it out even at this
consideration stage and not to waste our time
in going through the provisions of the Bill.
The Bill clearly applies only to one
community and I want this august House to
pass such legislation as will be applicable to
all the communities of the country whether
they be Jains, Christians, Parsis or Hindus.
Had it been a Hindu Endowment Bill I would
have opposed it in the same way as I am
opposing this. I am not against any
community of India as such because I look
upon each community as a component part of
the country as a whole and for that reason I
look upon myself as an Indian, never as a
Hindu, and I want my other friends to culti-
vate the same feeling towards the country so
that the whole country might be consolidated
and, in the difficult times to come, we may be
able to think as one man, as an Indian, and not
as a Muslim, Shia or Sunni, etc. For this
reason, [ oppose the Bill, lock, stock and
barrel,

SYED MAZHAR IMAM (Bihar): What is
the view of the hon. Member on the Hindu
Code Bill?

DR. SHRIMATI SEETA PARMA-NAND: I
ask the same question.

MR. CHAIRMAN: Quite right. Mr. Gupta.

SHRI B. GUPTA: Mr. Chairman, it is not
given to many people in India to have private
property. The overwhelming majority of the
people do not have the occasion to make such
endowments, religious or otherwise, and the
opportunity to make endowments or create
charitable trusts or institutions is confined to a
handful of people in our society who have the
fortune to own properties beyond their
requirements. As far as the bene-
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ficiaries are concerned, probably tne Bill will
relate to a larger section of the people who
may come within the range of a charitable
trust or certain other endowments that are
envisaged in such a measure.

Sir, piecemeal as it has come before us with
the detachment of the Government but
nevertheless with the vote of the Congress
Party in the House of the People, it does not
meet the requirements of the situation. We are
not of the view that we cannot pass legislation
here affecting one or the other community.
We are Interested in all legislations provided
they go to help the people and to advance the
cause of the people. That is to say, if a
legislation is socially valid, helpful and
beneficial, we welcome it regardless of
whether it relates to a particular community or
not. It will be my contention here that it does
not even much help the Muslim community.
After all there are very few Nawabs,
Badshahs and landlords amongst the Muslims.
The overwhelming majority of the Muslims in
our country are sunk in poverty. They are
workers, agricultural labourers and peasants
who live in extreme poverty, who are placed
in a situation which calls for charity rather
than in a situation which enables them to
create charities. Therefore, Sir, if the measure
was one which would promise some benefit to
them, we would be interested in it.
Unfortunately, however, this Bill falls very far
short of expectations even if we have a
limited view before us.

Sir, as you know, we have got under the
Hindu law debattar properties and we have
got under the Muslim law wakf properties.
Both these properties have been grossly
abused. The laws have been abused by the
vested interests more especially by the
landholding class who try to evade even
certain ordinary provisions of the law by
creating debattar properties or by creating
wakf properties, depending upon whether
they are Hindus or Muslims.
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Now, Sir, in the Muslim law you have got
certain provisions of inheritance and
succession. They bring in a wide range of
successors and heirs in Muslim law and it has
been found that certain people who are
property owners try to evade those provisions
of the law by creating wakf estates. They
style themselves or some of their nominees as
"mutawallis" just as we have in the Hindu law
the institution called "shebaits". You must
have seen some Mahants in Puri and if you
look at the limousines which they drive and
the majestic way in which they ride on
elephants you will never think that they were
in communion with that institution which is
called Almighty God. Now whatever else
they may be, they are as far from religious
things, as far from God, as, I suppose, the
Himalayas from the Indian Ocean. They are
poles apart. Yet we find huge properties
created under these debattar laws managed
by these people who spend the money not
even for religious purposes according to the
laws of the Hindus, but for meeting their own
extravagant needs, for luxurious purposes and
some such things. Likewise in Muslim law
you have the mutawallis.

Now, Sir, if you go into the history of these
mutawallis you will find that the mutawallis
and the Nawabs are often identical figures.

SHRI TAJAMUL HUSAIN: Not at mal.

B. GUPTA: Very often it is
and I know my friend will
irritated. ~ After all

SHRI
the case,
be annoyed and

the leopard does not change its spots
even in a big House like this. Now,
Sir. 1 sympathise with the hon. land

lord because his game is a losing game
and naturally there will be..................

SHRI TAJAMUL HUSAIN: Not 'losing'
but 'lost' game.

SHRI B. GUPTA: Now, Sir, in Bengal, for
instance, to whose laws references have been
made, certain enactments were made apart
from the Muslim Wakfs Validating Act of
1913. Now -what do we find? You go
round—and

12 C.S.D.
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SHRI TAJAMUL HUSAIN: Ex-landlords.

SHKI B. GUPTA:........... and you will
find what their blood-brothers are doing.
They settle the properties, create endowments
and then in the name of God—and that is the
most scandalous thing of all—they lead a
luxurious life with extravagant habits and
waste the money when the people around
them starve, and live in poverty and the
blessings of God are something which are
never known to them. That is what we find,
and their selfishness has driven them to such
a position that they not only deny the
common peqgple who are not their kith and kin
that way, but also deny their close relatives
who, but for this law, would have had a claim
on such properties by way of inheritance and
succession. That is how it is done. But, Sir,
this Bill, we find, does not relate to any of
these aspects.

We find a Board will be created. But who
will sit on the Board? Certain people and the
mutawalli himself. Why on earth should the
mutawalli be on the Board? Keep him where
he is and create a Board which will be unin-
fluenced by such mutawallis controlling the
administration of such charitable properties
so that they really benefit the people.

Now here a provision is made for the
mutawalli. I have just pointed out one
drawback and you will find that the whole
thing is one of a procedural nature. The
sponsors of this Bill include the vicarious
spokesman, the Law Minister, who has
pleaded for it but he says he is fully detached
from the Bill although he was the Chairman
of the Select Committee and he has supported
the measure. But now he is detached from it.
Anyway he should have seen to it that the
abuses are removed. If you at all pass such a
measure you should take note of all the
abuses that have taken place and all the
abuses that are before him, and as a former
Judge of the Calcutta High Court he should
have known
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[Shri B. Gupta.] them better than I do and
better than many people do as to how these
institutions had been abused. Therefore, Sir,
instead of trying to maintain here, again, a
kind of neutrality that suits him, he should
have seen to it that provisions are made even
in this bad Bill so that such abuses which we
have been experiencing over a number of
years are eliminated. He has done nothing of
the sort. Therefore he says, "I am detached."
Now I do not believe in such split personality,
a personality that can be divided in between
the House of the People and the Council of
States whenever it suits him and can be united
whenever it again suits him. We want people
who will have one conscience as far as the
people are concerned, as far as meeting their
social needs is concerned. We will have but
one conscience and we will consider every
measure in the light of that good conscience
and see that something good is done. Our Law
Minister has not been a law-giver of that sort.
Since the days of Manu we have heard for the
first time of a law-giver who pleads such
detachment from this measure in this House
according as it suits him although he had been
the Chairman of the Select Committee and
although the Bill had been passed in the
House of the People by some 366 people who
sit on the Government side. Sir, that kind of
thing may be very interesting for them but
does not interest us much.

Our main contention is this. The whole
thing has to be gone into, I mean this debattar
property and the wakf property. Now these
have be-come—whatever the ancient law-giv-
ers might or might not have intended —
institutions of fraud on law; they have become
institutions of exploitation; they have become
institutions for defalcation of charitable funds
and the Government of our country have done
nothing whatsoever to put a stop to such
malpractices and abuses that go r>i the name
of services to God. That is why I say that this
measure does not much satisfy anyone. Even
if I take the position of a religious Muslim
who is interested in the well-being
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of his people, even from that angle this
measure does not satisfy anyone. It may
satisfy certain landlords; it may satisfy certain
big people who want to retain their property.
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Now, when these land measures are being
passed in various States and I am saying a thing
which has not been told by any other when these
Land Acquisition Bills are being passed, you
will find a tendency on the part of some
landholding elements in the country, especially
the big ones, to create endowments whether
Hindu or Muslim, whether debattar or wakf, in
order to evade even those restricted land
measures and in order to get more compensation
from the Government. This is another fact which
one must bear in mind because we are passing
such measures in the context of a situation
where we feel in our wisdom that certain old
laws and in-i stitutions, which are not
compatible j with the temper of our time and
which j are not in keeping with the new social
and dynamic developments, have to be changed.
Here is an attempt on the part of certain
elements in the country to utilise in the name of
religion—because that appeal becomes much
more forceful to them than any other appeal—
certain measures handed down to them by our
forbears, in order to evade various measures that
are passed and to take away whatever
progressive element there may be in those
measures. There is an attempt to perpetrate a
kind of fraud on public, on social legislation,
and this is a factor which one must bear in mind.
Therefore the hon. sponsor of the Bill in this
House who spoke from far behind the official
benches should take note of this. I hope he
means well of his people, but as I have said time
and again we respect all sentiments including
the religious sentiment of the common people
and therefore if from his religious angle he is
interested in having such a measure sponsored
here, he should see to it that it is sponsored in
order to ensure the interests of the people of his
community. Religion is a private matter and we
leave it to the private indivi-
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duals. We respect that right but when we deal
with such a measure there 1is social
implication in it; there is a certain social
element in it; there is a certain social
jurisprudence inherent in it. Therefore we
would ask him to rise to the occasion and see
that that aspect is also taken into
consideration.

Sir, I would not go into the legal wrangle
that is going on between very eminent lawyers
and, I suppose, our redoubtable Law Minister
will also join the fray, but I am not interested
in that aspect of the matter. I only say that if a
piecemeal legislation of this sort is to be
passed even from the narrow religious angle,
the guiding force of such legislation should be
on the one hand to eliminate the abuses that
the existing laws permit and, on the other
hand, to ensure the interests of the people at
large, the public, who suffer all the same
whether you pass this legislation or not.
Therefore, it is only with that sense of change
for the better, and with that dynamic outlook,
one should come forward with such
legislation. Otherwise he will be doing no
good either to his own community or to the
broader sections of the public.

SHRIK. B. LALL (Bihar): Sir, such a piece
of legislation really makes me sad. I thought I
would remain silent and generally I do
remain silent, but
because some points were raised ................

[MR. DEPUTY CHAIRMAN in the Chair.]

SHRI C. C. BISWAS: Except when the
Deputy Chairman is here!

SHRI K. B. LALL: Sir, some points were
raised on which our friends have expressed
that it is not a communal piece of legislation
and it is that which has provoked me to say a
few words on this. There is no doubt that this
is a communal legislation and as such there
should not have been any wrangle over that. I
do not blame one community or the other.
When my' hon. friend Mr. H. P. Saksena
raised the point that it is a communal piece of
legislation, there were lawyers here who
began to question him saying that i/> the
Constitution itself it is provided that we can
legislate for any community or even for
oneself. This is
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going too far. All that I want to show is that
we cannot quote scripture for that purpose.
The Constitution is quite clear. Article 44 says
that we must evolve a uniform civil code for
the whole nation. After this, if we make any
provision for doing good to this community or
that community it is not conducive for unity;
we are only allowing to disintegrate the nation
and to keep up a separate existence. Otherwise
article 44 would have no meaning. Instead of
helping the process of integration there is a
tendency everywhere towards separatism, for
disintegration. This reminds me of a story.
There was a conference of crows in order to
pass a resolution that they should not take the
leavings from anybody's dishes. After that an
amendment was brought forward saying that
they should take the leavings from the dishes
of the Brahmins; then there was another
amendment that they should take the leavings
from the dishes of the Kshatriyas and there
was another amendment permitting them to
take from the dishes of Vaishyas also. In the
end they decided, 'let us take the leavings of
all' and they dispersed. It is in that way that
our Constitution is interpreted by our friends.
The very essence of it that we should evolve a
common civil code is now left behind and we
are trying to legislate for each community
separately today. Today we have got the
Muslim Wakfs Bill; tomorrow we will have a
Hindu Code Bill; then we will have a Sikh
Code Bill. In this way we will go on passing a
series of communal legislations, but at the
same time quoting our Constitution for pass-
ing them. Can we put our hand on our heart
and say that we are not really going against
the spirit of the Constitution which requires
that we should evolve a common civil code
for the whole nation? As it is, we are going on
recognising each community. I do not mean to
say that we can do away with all the
communities all at once in one day. It is true
we cannot do that but if we move in the
direction in which we are moving now, there
will be no end to communalism howsoever
much you may declare from the

385
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[Shrf K. B. Lall.] housctop that we have tion has been framed with a view to discourage
declared war against communalism. You this communal tendency, and that aspect has

may  say that, but it will go on flourishing
and you can never come to the end of com-
munalism.  Instead of evolving a common
code you will be helping the evolution of
separate codes for separate communities. J
would not have spoken at all but I thought it
better to point out that when you are doing
something you must have the spirit of the
Constitution in your mind. Do not quote
the scripture always  for  your purpose.
Some of my friends are interested in the Hindu
Code today; I do not know what is going tqg
fall from heaven out of that code. For a simi-
lar purpose you may be allowing 4
Muslim Code also; perhaps a Sikh Code
and Aryasamaj Code, a Brahmo-Code, a Jain
Code, a Buddhist  Code. We will have al
kinds of codes and at the same time we wil
be declaring that we have declared war
against communalism.

SHer K. S. HEGDE: You are misin
terpreting article 44 of the Constitu
tion. You have not read article 26 of

the Constitution which definitely pro
vides for the enactment of law relat
ing to property of a.............

SHRIK. B. LALL: You are quoting everything
to your purpose.  You are missing the very
spirit of the Constitution. The framers of
the Constitution wanted to evolve a common
code. Thatis my purpose. Everything is
there in the Constitution; for lawyers
everything is in the law books, otherwise
there would not have been such  big
libraries and so many books. Even
the worst case can be fought and
won in the law court provided one takes
the help of ingenious lawyers like my
friends here. You can fight and win a case
even if there is nothing in it. I do not
dispute that. Although I am myself a lawyer, I
have at the same time gone into the spirit of
the framers of the Constitution and I pay them
compliments that they have not left any
loophole there. But you want to disintegrate
the nation by encouraging communal
tendencies. Our Constitu-

been totally ignored, totally neglected and
hairs have been split just as my friends here
have been doing to by-pass everything in
the Constitution and to have their own
way. Sir, itis in this spirit that I have
thought it fitto speak on this measure. [
remember how my old friend Mohammad
Ahmad Kazmi in the old Legislative Assembly
brought a Bill for making uniform application
of the Shariat law irrespective of any customary

law. At that time, I remember, even Mr.
Jinn ah was governed by the Hindu law  of
Mitakshara school. For three years the

whole Act remained stultified. By that time,
Mr. Jinnah had changed to a very great extent.
Today, some sections of the people who were
governed by the Hindu law are made to be gov-
erned by the Arabic law of inheritance. By that
you are helping disintegration. I brought this
matter up in the Party meeting; there I was told,
"What have we Hindus got to do with the
Muslim laws?  Let them go on in their own
way."  Although it is our duty to see that no
disintegration sets in, we are daily asking people
to go towards that. It has become a fashion to
say Hindus and Sikhs although the Sikhs were
part and parcel of the Hindu fold. We are, each

time, emphasising  on 'Muslims' and
'Hindus'. The Britishers were keeping on
emphasising these differences and thus
brought about a division and created a separate
nation of the 'Muslims'". It is a
psychological factor, and in this way
disintegration "goes on. I see that there has

been no change in our mental outlook, in  our
mental attitude towards all such small things
that may go to disintegrate our nation. It is
from that point of view that I have raised this
point. My hon. friends keep on saying: 'it is
there and it is there'. Yes, whoever denies that
it is not there? It is there for their purpose and
s0 you go on disintegrating. My own purpose
in speaking today is that it is a communal piece
of legislation, and if you are doing anything do
it with a good conscience for the betterment of
the nation.
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Of course, my lady friend Shrimati Seeta
Parmanartd was threatening to speak on that
point. I greatly apprehend that. She is very
much interested in the Hindu Code and so she
could not afford to waste this opportunity of
speaking on this measure and so she
welcomes this Muslim Bill. I am
protesting against this measure not because
it is intrinsically bad, not because its objects are
bad, its principles and policies are bad, but
because it smacks of communal spirit, and [
do not like that. Ihave already stated that
there should be a uniform civil code in which
all these things should be merged. 1 do not
comprehend why there should be a distinction
between the Hindu—I would not call it Hindu

but Sanatan—national and the Moham-madan
national and the Sikh national. To my way
of thinking, Hindu is not a community or a
religion. So we should not bring in the word
Hindu. Mrs. Seeta Parmanand may give her
blessing to anything that is communal; but
there is a limit up to which we can go, lest in
our hurry or enthusiasm we should do
something to gain our object against the
interests of our country. When the m question
of the building up of our nation is concerned,
we should not be narrow, communal-minded
and throw overboard some of the high
principles which we cherish.

10 A.M.
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[For English translation, see Ap-

pendix VII, Annexure No. 2086.]

Dr. Svrimatt SEETA PARMA-

NAND: Myr. Deputy Chairman, I



3867 Muslim Wakfs

would like to make a few observations on some
of the points raised during the course of the
debate, because I feel, Sir, if they are allowed to
go unchallenged, they might set up a bad
precedent. Sir, it has been said that the nature of
the Bill has been changed so much that it is not
perhaps the same Bill which was originally
drafted. I feel, Sir, that that is what is perhaps
done during the deliberations of every Select '
Committee. And if, Sir, that argument were to
be accepted, it would be a very dangerous
handicap for ' the progress of any Bill. During
the Select Committee sittings, Sir, members are
allowed to have their majority view by
Government spokesman without any hindrance.
As you will see, Sir, in the case of the Special
Marrige Bill, the Bill is perhaps changed
bodily—you may call it—by omitting certain
clauses altogether, which might be considered
as changing the nature of the Bill, or perhaps by
adding some new clauses altogether.

So, if on that ground, the Bill is j not to be
allowed to proceed, then it would be almost
impossible to take up any Bill in which a Select
Committee has been given a free hand, and on
this ground, I would like the House to consider
whether it should give any importance to the
point raised that the Bill is a different Bill as it
has emerged from the Select Committee.

Now, with regard to the point raised by Mr.
Saksena that, if the Bill is passed, it would
amount to passing communal legislation, I do
not think there is anything in the Constitution
which specifically lays down anything against
bringing in legislation for the bettering of the
conditions of any community. Till we have
become a well-knit nation, we should not
allow separatist tendencies, but if on this
ground we should have disallowed anything,
we should have disallowed the linguistic
formation of States and also the
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appointment of a Commission to sit on that
question, because if anything is going to
divide the nation, this is going to do it. Sir, I
was reminded of a story which I had read in
my school days inthe Hitopadesa.

It is called "iIRT"t f&RW tfRWA" The English
translation is 'Dog in the manger policy'. A
dog which was sitting on a heap of hay barked
at the cow coming to eat it. The cow
said,

3868

"You are not eating it and you are not giving
it to me." If you are not going to make proper
use of this facility, there is no reason why you
should prevent other communities from doing
it. True, we want perfect unity, but for that we
should allow every section of the community
to organise and improve itself first. That
would not lead to any separatist tendencies, if
we take care and behave in a friendly way. If
anything is going to lead to separatist
tendencies, it is this opposition in the House
to the Muslims wanting to better the
administration of their wakfs. That would
surely create separatist tendencies. I would
like to make a special reference to the
correctness of bringing piecemeal legislation
for particular communities. We have already
introduced the Hindu Code Bill. Nobody
raised any objection then. Incidentally, it is
not my Bill though an hon. Member called it
my Bill. He has forgotten that it was the
Government which introduced it. It was a
Government Bill. I would also like to say this
that, if it had been my Bill, it would not have
progressed like this, and it would not have
been necessary repeatedly to beg the
Government to allot some time to it. So, what
I would like to point out is that we should not
accept these grounds that the Bill has changed
its character and so it should not be
considered. We have given a new name for
the Special Marriage Bill, and the Hindu
Marriage and Divorce Bill might also change
its name. I would- suggest that, instead of
being Hindu Marriage
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Divorce Bill, it should be merely 'Hindu
Marriage Bill'. Why bring in divorce in
the Bill? All these things should not come
in the way of our accepting this Bill. In
connection with the ground of bringing in
communal legislation, Mr. K. B. Lall
referred to observing the spirit of the
Constitution. I would ask him a question:
In how many things are we following the
spirit of anything? Our Prime Minister at
the time of the elections gave a directive
of which the spirit is not being observed.
He said, "Honesty, integrity and ability
were to be the guiding principle of an
action." How many of us are abiding by
that? Even in minor matters here in
Parliament, all of us are not observing the
spirit of honesty and integrity.

SHrI K. S. HEGDE: IS the hon.
Member going to make a rule of
dishonesty?

DR. SHRIMATI SEETA PARMA-
NAND: I am not making any rule of
dishonesty. 1 was only saying that we
should not bring in such grounds as
reasons for opposing this Bill. It is not the
spirit of the Constitution also that a
community should be debarred from
bringing in  legislation for its
improvement. For that matter the law of
Muslim Succession remains separate, and
so what is wrong in having a law for the
management of Muslim endowment and
charitable trusts and wakfs? If you are
going to stop them from having a separate
law of succession, stop this too. I think
that, until the day when we can have a
uniform and comprehensive civil code for
the country as a whole, we can allow a
Bill such as this. I would also remind my
Muslim brothers that at that time, they
must fall in line with the others and
should not oppose it.

SHRI H. P. SAKSENA: It may be
bargaining, but it is no argument.

DrR. SHrRIMATI SEETA PARMA-
NAND: It may be bargaining, I do
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not know, but I should like to know why
it is not an argument. Government itself
evidently thinks that it is not possible
now to bring in a uniform civil code for
the whole country; otherwise they would
have brought such a measure. Sir, in the
end, I would make an appeal. As it is,
there is very little time left today for my
Bill on the Suppression of Immoral
Traffic and Brothels. I hope the House
would allow at least half an hour, if not
45 minutes, for hon. Members to take
part in that debate. That is the only thing
that I have to say.

PROF. A. R. WADIA (Nominated): Mr.
Deputy Chairman, I had not the least
intention to take part in this debate, for I
am not qualified for it, but I am surprised
to find that the debate has taken a very
unfortunate turn and we are practically on
the fundamentals. It is very necessary that
we should clear our minds on the
fundamentals. It has been argued against
the Bill that this country is a secular
State. Perfectly true, but it only means
that the State does not identify itself with
this or that particular religion. It certainly
does not mean that it does not recognise
the existence of religions. The
Constitution recognises the existence of
religions and it gives everyone of us the
right to profess and practise our own
religions. This implies the recognition of
particular communities—Hindus,
Muslims, Parsis, Jains, Sikhs, etc.

SHRI K. S. HEGDE: Ours is not an
atheistic State. It is only a secular State.

PrROF. A. R. WADIA: Because the
Constitution recognises the right of
everyone of us to profess his own
religion, it implicitly recognises the
existence of religions. It is my point that
it implies that all these religious
communities are there. It seems to me
that this piece of legislation, if anything,
is certainly not religious. It is absolutely
secular in character
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for this reason that it only provides for
the proper management of certain
charitable trusts. It seems to me that the
most important parts of the Bill are
Chapters IV and V which deal with the
registration of wakfs and the
maintenance of mutawallis and wakf
accounts.

Now unfortunately it is a well known
thing even in my community, as in other
communities, that the charity trusts are
often mismanaged, that the main purpose
why these trusts were brought into
existence is forgotten, and as a result of
it, a good deal of corruption has crept into
their management and it is the duty of the
State to see that every charitable trust is
well managed. If a charitable trust
belongs to a particular community, there
is no reason why we should say, "This is
communal, let them be as dishonest as
they can be and we have nothing to do
with it." It seems to me that that is a
perfectly unreasonable attitude to adopt
for any State and especially for our State.
It is for that reason that I wholeheartedly
support the principles of the Bill. It is our
duty to come to the assistance of the
Muslim community to set their house in
order. We ought to help them to see that
their trusts are better managed. Coming to
details, I am not competent to speak
about them but if we have honest doubts
about this or that particular provision,
e.g., that a mutawalli should be there on
the Board or whether there is anything in
contravention of section 92 of the C.P.C.,
etc., if there are any such honest doubts, I
think it might be worth while postponing
this Bill and to refer it again to the Select
Committee for further consideration
rather than throw it out altogether. It
seems to me that this House would be
stultifying itself if it negates the right of
the Muslims to manage their own affairs
in an honest and legal fashion.

Kazi  KARIMUDDIN (Madhya
Pradesh): Mr. Deputy Chairman,
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most of the objections to this Bill, in my
opinion, are based on sentiments and
prejudices and more particularly because
of the zeal to be secular-minded. I must
tell those people who are objecting to the
Bill that they have not cared to read the
object of the Bill itself. The object of the
Bill is to provide for the better
administration and supervision of the
wakfs. It is not that today wakfs or
dedications are being made. There have
been dedications in the country since a
long time. This Bill only enacts that
wakfs which have been created already
should be administered by this law. How
my learned friends can bring into
discussion that this is going to be a
communal legislation, I really fail to
understand. This Bill has been brought
for the administration of dedications
which have been already made by
Mussal-mans. One objection which has
been raised in this House is that this is

more communal than secular. The
dedications have been made for a
particular purpose. Can my friends

change the object of the dedication? If a
dedication is given for educational
purposes, can that grant be applied to the
Railways? I really find that there is a
great misconception and
misunderstanding in appreciating the
provisions of this Bill. Those dedications
are for particular purposes and that they
are for mosques, durgahs and other
charitable institutions. Can we be called
secular if we change the objects of the
dedication? Can we legally change the
objects of the dedications which have
been made in the past? If we appreciate
this position that the objects of the dedi-
cations cannot be changed, much of the
discussion will be curtailed. The only
point is to provide for the better
administration of those wakf properties.
Therefore it is no use arguing and it is no
use objecting and saying that this is
communal. What is the definition of
communal? If some people of a
community have dedicated properties for
a particular religious  or charitable
purpose, the
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[Kazi Karimuddin.] incomes of that
property cannot  be utilized for any other
purpose legally except for the purposes
dedicated either verbally or by a written
document. Therefore we should
stop such a discussion because it is futile
and it is n«t fruitful. My friend Mr.
Gupta said that the mutawalli and the
landlord who dedicates generally is the
same. He could have raised an
objection that  this dedication is for God
and  for  charity purposes and if he
does not believe in God, the whole Bill
should be discarded. I tell him that this
measure takes away  the  individual
ownership ofthe man. Itis one step in
further -ence of his ideals of
communistic  progress that the
properties should not centre in one
hand. This is dedication of the
property and  dis-ownment of his
personal belongings in the interest of the
society and the interest of the people. It
may be a sectional thing. What is done in
the wakfs is that the man who gives
the wakf disowns himself. He gives away
that property  and he has no individual
ownership for the property. St it is in the
interest of the society. It may be in the
interest of a section of a society that the
property is dedicated and it is  certainly
for the betterment of the  society and
the religious  institutions. It should be
understood that  as long as religions are
recognized in  India, as long as religious
institutions  are recognized, it is futile to
argue that any dedications made to the
sectional institutions should be taken
away or that they should be spent away on
other objects. Now if Islam and
Hinduism exist and they are
recognized by the people, then they are
bound to make  provision for  the
maintenance and administration  of those
institutions and what is communal in this, I
really fail to understand.  In that way Mr.
Saksena's name is communal. My
name is communal. Is he going to discard
his name and am I going to discard mine?
Is he going to discard his religion and
am [to I discard my religion?  This
objection |
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is based on no other ground but on
sentimental grounds. If you recognize
religions, if you allow religious
institutions to exist, there are bound to be
dedications in a sectional way and if it is
not inconsistent with the spirit of the
Constitution, all our objections are invalid
and we are arguing in ways which are not
tenable. One of the objectors on this side
said that there may be good principles
underlying this; but his objection is that
they are communal. My submission is
that as long as religions exist, as long as
religious institutions exist, and in a
secular State they are bound to exist, it is
essential to pass this Bill which is for the
proper administration of the religious
institutions for which dedications have
been made.

SHRIB. K. P. SINHA (Bihar):

ot dte ®o dre g (fagm) -
ITEAA HEAA, G6% & FAex qrAAT
HqaE| 4 4% W@ aeal § 5 fAaas
F1 fasre fear &1 3eEia afeae
#Y gErs &, a-fachaar & goE @
A1 mrrforw soifa 7 gard 47 ) gur
aregarET o ot e T § 37 /97-
farat #r & = famman o o7 HearEi
7 oqr € 3 1 IFH Far i et an-
FIE AT ¥ A2 F A1 afaat o 45T
I

Surr B. GUPTA:
big Prophet.

fal s

Mutawalli is a

Sarr B. K. P. SINHA

At dto ®o qto forgr @ T TET
AT TE AT AT HIT, AT ST F@ AT
wrfagt 299 a1 7% & 99 49 9, GLF1T
FT W AT £ #17 ¢y fadgw &
T FTEI AT AT WTE AT 8
dr T Eufagt w1 awg #
gz foras @wr owm g1 @l
7 a7 wegw fFar e o7 a5 518 e
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= werfaat av, o sraEl 97 adf
T, a7 &% 3 gataar gedr £ 99
@A HT T walaay 71 77 ¥4 F
fod &% s, v wwi A, o A8

(board) #art i & it fadror 7

5 |

ferrelf & el & fod awr &

T2, drt " &, G § [T va
(Gurudwara Act) # =1 7%-
ardt & wet 9 fraxo veaT s, 3T H
ST HEA A1 qAFEE) A1 F, IAHT 2w
Owa F T avg ¥ A T
feere & fad afeew 79w 0w
(Muslim Wakf Act) #r 7#f & afex
ferg Afeewr darsiez mez (Hindu
Religious Endowment Act)
fY 1 ug w741 fr 77 faw (Bill)
fods ol ¥ Ba frav @ g, 0w

-

=@ § e e g )
Surt H. P. SAKSENA:

«ft uso dYo H¥FAT: F1E 7 fra-few
I F e Z0O |
Sarr B. K. P. SINHA:

oft gt~ Fo dyo fargr: 777 feafy
T g frfeg dfoww gz daz 4
qarfas o {18 F A g, 7 feg
e g = A ¥ qEene a9%
& ford ot &1E F097 o7 W@ & /A AT
qHEFT A AETEN | TSAT F B
F AT LT AE0 F W= qawArT &
TET | st g AT R gAra w1 7 34,
gz A 72w F fgg Qfoaw gars-
¥z @iz & gesfeag Gwat ¥ arv {7
Tzt a7 fag 7 gfw s (Supreme
Couit) # 7z wwar faar ar fa
geEgiHa falat &1 w72 9rad adafs
¥ 1
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A i & f fagre & wfeer 2wl
¥for fragadgdd arfec o
g ¥ ag w2 b5 i % faor wfeew
Ta%1 ¥ foq wrar wr w1 £ vafed a7
AT &, T SAEATFAT FY, FEwrfgsar
FT ATERT 34T 7, Y wurw ¥ fewm
TAE ) YT AEi A A A
ars & o7 wzr B A ag w2
Z fF ga wp AT Y AT T, OF
aar F o fraw gamds 7z @
2, ofeT a7 a1 garr o 2, gar
arzfega  (ideal) 2 forwr aw z#
HAT &, FT I9 A= 07 F9 OF IIA
®, UF IB(F AT AL TFA WFAL |
FEAT AT AT F F TS w1 " fzaw
W & S §, | ATC T FATT A7 S0
Y E, BT 3qa Y samEn 747 917 92
& f& FaF v i wfafae 2 2,
ST THTA F1AT 7 IAT A7 F fAgw @
g edraw A Al e 3 fafa
forer @ant & #1¢ FIoFE T4 Z,
az frdY zoa § w13 afF grawar )

zor faafa® & ag saq wor fazre
#r ux fafa 7 Faf Fov & 7@
NI A HIEA ATEAT AT ATET H OLEA
FALT 1 FAT-ZAT {7 FrAAT F: 7w,
wlwT wm T w11 & fod dae T
a7 $T F A A T4 qdrEr
gz 2 & */w a1 & BT S aEe
AWM TH FIT AT HIZEAT FE E
wifegi @ w2w fear smar 2, feae-
afaai #7 AT § A7 AT FAA
AT ST RT3

ar AgwT 4¢ € fr 23 9 21 /-
SIFAT GREAT AT & o vw wary FAv
F1feq, ST gart aura § s (794
o & ar faad  Sew (sections)
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[Shri B. K. P. Sinha.]
T4 g4 #, IAHT AN 5 A% faew TATC
(ignore) & #7 TFd, ITHr ATH
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Fwe aw Al Ay | vfefy A

SATT @ HT FAT AT AL § AT
FTFT AATAT AT AL & | FAIL AvEAL
7 Far & Frw wa & foa o A
wfgd, WY qF aFm AT @ | 43 2,
ECALIEAE I A L i
TEl wE wen qare & e & fw oo
F1§ wefa—arfas, st ar
% feg—art aufar Zar & a1 weEe
(founder) # =1 = &
ag @y werfa qefae @t o §
Iz BT A4} far o wwar 1 T feaw
FT HIT FAT A, AT SAA WL A AWAT
& 1 fawma 31 wifeerz (Parlia-
ment) & a1 § FEr AT 5 SwEr
a7 FAT sfere s # foam sod
fr 72 w2 ®1 #7A A AT w1 A2
TE aar aEdl, W T FT 7T qFAT
# 1| 70 wg wlwwre o & fr 2z @nr
TTFHZ FLAE § T TSR 41 T
T A gA, IN WA F SIwT
(character) &1, 9% w&wWE
Tl a7 gF § | T 3w e AW R
AT A FE AT T HIA FI UF FHT
e var # f fmd avrfea 4 2 ga
=T A FAZAT TAT AT ST I
udr fraw & o s T s F off
Aeree & | BT 3 ST g ag wHew
¥ TIT9HE F AT A UFEw 139
7 fow& @re w9 WY OTEET HraAr
fuss, a1 ¥ 7 @ar & fr st
Y I qTTF FATL T T AT | 3y
T g F1E F A UF AHAT Ja
g ar fored 35T 4g S taar qr fr
feeftorr SeTsd= a7 ST & AT T
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g ATH & STEYT B E H AT E a1
#T e 9w ez (property
rights) #1 #=zwwiw  (inter-
ference) &1 # waua FEUTAFE |
zafeq ST AT T UL AT ¥ FAE F
ferlt 3o ST F7 TEF AT FL, ANS H
FT A7 AUAE A ZR0 AE A —
€1g 98 UF (R A7 &1, AT UF qLAT
#1 Zr—ar faar g fod aff &
aFd | afz gw 39 & TAATT F7 A7
Al AT THET qAwA qg A fF IAET
wefey &Y e T f o v @
Z A7 g wfgaw & qAare AT
ZFT, swaeTfE e 1 sfaae ar
T WA H gHET AT Fan @ fF
&R F1 a7 & T A9 A AY T
faega & & sror TAan & | Gt g
¥ afraw A gg 4w fasge e
e aoa Ao g

fie =t fraiera &7 a3 At &
T Hawd | 4g gwaar § fF aew a9
F A arst F1 4 gfgwe g fe
IR AT ST G T FE AT AL |
ST 9 I N FHEAT & [ O & H ATAT
FEATHAT FT AAET AT IT FCATHT AT
gt &7 ¥ W™ w1 Afawe v 9
& 9T AT F1 g7 Arfgd 1 AT
ST srferTe Sl § srar & I9ET aw
Hfaar & ara 9% &Y I F ST AR
1 wufed o AowEr & aae ¥
gfydqre & &7 & W FTAT W
T aga  wEd F 1 #AF e
q Tor § FAT &, ST o quT gy
% e # f deae F aufar @)
Fratfeat st vl & | zwfeR 9w 9%
faeror AT e AT A #

uT fer aregardr weae, A o
aear, 4 #72r  fv gam &1 wafa o
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T 81 1 &, vu% o  ag v | oft, P Y e R wor @AY

STAT & | g A W W A T
aré i ug A & f% sran 2 7 anfE
7 faay fre fodt 7 oo fam & oo
(clause) = & (r) (zif) # faar
BT & —

“wak{” means....., and includes......

(iii) a wakf-alal-aulad to the ex-
tent to which the property for any
purpose recognised by Muslim law
as pious, religious or charitable.”

% I% geyfe 97 g e oaraz
fasra & & qzar & %7 § ST ATEAT
g

Surr B. GUPTA: Sir, the hon.
Member has misunderstood me. 1
never said that this Bill goes against
the public progress. All that I said
was that progressive provisions that
we require are not there.

Sart B. K. P. SINHA:

St dto ®o dto fawgr : anfax
ag w1 wifaws  (provision) 9r
77 At IFIA IF TR FATH A, TEEA
% grevmafes= (hypothetical)
AEH H RN AT Avgar #iF 7 o
097 47 Fua @ & S gEr afeg
7% fae & 78 2, Fv T fed ag Ar
TR aaoTAT AT AR | WY R AT
HqEA 9 FaT TE 4% 47 v sy,
qETHTEA, FATATE A1 waal & feq
AT FATHT TG | HEH TAT TE I
T HTAA & | B AT AT qNe
g1 WX USY W ®Z nF
T AN T 4T ® AW E Uw

AT AT AT I Aw F FEAI
¥ ol aga oo % g afed T
FATATE | T T S & A A A
F1 3T FA & ol ux av€ aerar T
# fomdr ga¥ woa 1 A, @0 F
AT F WA AT g8 FTH1 A, 90§
Fr1 #, o & wri F, =T #1 werd
¥ FWi F oy | zEfed ag I fas
qHH FT G £ | IH 417 47 faw gw
qTOT F HT F AT E

T IA FWTL WTRHATE Ered AT
T AT FT AT, @7 @ | oan, fw
Ta i & foram wffare ot a9R
o #fra & wow A 7 , 97 w
FTEfEAT & qAm vAT AT @ E | WA
sttt w waf T, fag fedfiom
izgAz o1 qfeww 3w 9 #rE I -
ZATT Y AAF ALY @ T F, TAAT
|r st aefrfeat 4f a7 dw afedm
(land legislation) & &%
fegrt 0@z (Land Reform Act)
¥ oare & Fywd | 0 g 7 I
I AT F1% qfaamz 78 wrew gt # |

Surr B. GUPTA: May I ask him,
Sir, if it is not a fact that whereas
certain ceilings on holdings apply in
regard to private individuals, with
regard to wakfs and other Hindu
endowments the ceiling on holdings
does not apply?

Sart B. K. P. SINHA:

st @0 ®o dto fargr : HAifew
st gifezwwr (ceiling on holdings)
T TS H a1 orE wE E, @
aute & fr oo 2w & Tl wow 7 w0
arg &1
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Surt- B. GUPTA:
ST Wam T o€ F |

Surt B, K. P. SINHA:

ot ate Fo dqre fargr @ T Fed
gfrxf s vy ox aaa 7 71
A GO A GATE | WA A FT AT
fagre e o, e & ar 30 & 29
Far At - Fm ey o T
FATE | #T TF 3T (CHET F AT FIAT
79 & 7 fam qvz safery ol
T TR F1T F 340 g 5T HeArAT 97
q = Z

Wi ua 3z frw gardr e
A@H Z191 F AT A T8 FwoT AEH AT
# dmaam F 5 ewar Gdw s
TEaREfal 1 9% wEE 1 F &
Famar 5 sanfade Fo soa &
7 =il A 5 w0 F sifs 1T %9
AT K AAARI Z THAT AR
AT A fagr sty BiwT § A wagar
frzad #18 gam A swigeweq
IIFI IT HAGEAT AT F 9 |
TR F 42 2 Fr a2 F Jeqq ) dear
FAT 10, T4 o AT HA 4 = Al
I AFE T ATIEA A AT FiwT
7z 9= 741 & f ot @wr fod AT
IR WIATEH 1 17 77 weqr A Afaq
2, 399 AT TEET e &y 2 R feedy
A8/ 0F qITeH T samEr A w3ar
AT ST 12 F UF qAgeEr o ZY 47 F
T4l wagar & Far @t @Y w0 w9-
ST IF ATE H A =Ear |

SHRI B. GUPTA: Don't you realise -

what Birla means if he is on the Congress
Working Committee?

SHRI B. K. P. SINHA: I know Mr.
Gupta is a greater host than Birla.
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st @to ®o qto fagr : fer 3z
war war fw ag fae gart dvo dro o
C. P. C.) #t zwr <2 ¥ fa=ms
| aafit 7% Fw zfeeswin & ad Zar
wlwa o 79 WA 41F F IAE AT 97
§ waaar § fr 9z 985 fadg 4 74
st | St %3 344 fefigs s (Dis-
trict Judge) =FdvE Fr saF
a1 78 FAFT 3T 312 1 Fzar mar
& | AT FAZCE! BN TZ AH ATF 0T
fir Fefegge o & T wfase 72 arad
71 fefeza st 71 oft afqwe 724 2
#1241 F1 o FHF 720 F AT 24T
FT F217 T94% 97 21 AAT 2 | B AT
FAA AT AMA IAL FAZAT F
forg 414t omreer vz & St £ 0 AT
qiEr 41 9@ & foq 3@ faw &1 fee &
T ATAT AT 4 AT WER T &R
FOF I AT HAGTE | A IN
fam Fi g2a F TA4T FAT § AL AT
Fear 7 5 @ meawedt 97 awl &
faerf & & a7 77 21 AAA ARAAT F0T
THFT AT FA |

a
=
5]

[For English translation, see Appendix
VII, Annexure No. 207.]

SHRI GOVINDA REDDY (Mysore):
Sir, I wish to say a lew words on the
principles of the Bill. Nobody, in my
opinion, Sir, can object to the proper
regulation of the religious trusts of either
the Muslim community or of the Hindu
community or of any other community.
As there are wakfs, there are other trusts
created for beneficial purposes in other
communities. For instance, there is a
dharmasala meant for the public use and
a man leaves his property for it. There is
a trust for a temple meant for the welfare
and the upkeep of the temple and in this
way there are trusts almost in all
communities that we have in India.
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I agree, Sir, with those hon. Members who
have said that there is no prohibition in the
Constitution for any citizen to profess and
practise any religion he wants and for any
community to develop itself by means of any
institution that it may create provided these
things do not contravene any law in existence.
We have that freedom and I do not think it is
proper to argue or to dub any community
which wants to develop in this way as
communal and any legislation which is
brought to promote it as communal but, Sir, it
is one thing to allow any religion or any
community to run institutions and it is quite a
different thing for the State to identify itself
with and this august Parliament to set its seal
upon these things. Let us, Sir, visualise the
consequences of  Parliament or the
Government approving a measure of this kind.
Sir, it is a matter of common knowledge that
our Constitution aims at a social welfare State.
Unfortunately, in this land of ours, we have
many religions, numerous sects, castes and
creeds which even go contrary to each other.
It is the object of every one to see that these
difference fade away as much as possible and
as early as possible and at least the State
should not be a party to perpetuate these
differences. Therefore, when the State sets its
seal of approval on gifts or trusts which are
separatist in character then the State must
hesitate before it gives its approval. I will take
an instance, Sir; | create a trust for my com-
munity and [ say that no other community
shall be the beneficiary and in the
management of the trust I place people of my
own community alone and the State sanctions
this. This means that the State will be a party
to perpetuation of this tendency. In my
opinion the State should discourage these.

MR. DEPUTY CHAIRMAN: What do
you say to article 26 (d)?
SHRI GOVINDA REDDY:
know the language of the article, Sir?
12 C.S.D.

May 1
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MR. DEPUTY CHAIRMAN: Article 26
says, "Subject to public order, morality and
health, every religious denomination or  any
section thereof
shall have the right " and (d)
says, "to administer such property in
accordance with law". So, law has to be
made.

SHRI GOVINDA REDDY: I am in full
agreement with that clause, Sir, and that is
why we have the Religious Endowment Acts
and the Trusts Act.

MR. DEPUTY CHAIRMAN: And also this
Act.

SHRI GOVINDA REDDY: I am going to
point out the difference it makes and that is
exactly why I stand up, not that I am opposing
the passing of this Bill. If any wakf or
religious trust wants to regulate its act
according to law, we have got the Trusts Act
and we have got the Religious and Charitable
Endowments Act and it is open to any
beneficiary of the trust to question the
management of the trust and to see that the
trust is properly managed and utilised for the
objects with which that trust was created.
There is a law which applies to all trusts in
the land and it is open for me, if I want to
create a trust, to register my institution under
that Act and therefore, there is nothing
preventing any community to come within the
operation of the law by having itself
registered as a trust or as a religious
endowment.

I will have no objection to create a separate
law for instance for a trust of the kind we
have got, the Raj ghat Trust; that is a Trust
which is open to all; there are no religious
scruples, no restrictions and a man of any
community may come and a man of any
community may be on the board of
management, but to say that my community
alone should be there or that the members of
my community alone should receive the
benefit is a different thing from that
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[Shri Govinda Reddy.] and the State
should not be a party. That is my argument
and the State should not be a party to allow
me to perpetuate this by creating a trust with a
separatist tendency and then seek the
protection of the law. There is protection of
the law for them and that is under the ordinary
law of the land.

Why do we want a special measure when it
is open for any wakf to be registered as a
trust? Why do we need a separate law for
this? Also you will find that wakf-alal-aulad
is included in wakf. That is a private trust, a
private trust not open for the community in
general but a trust which is open only for even
a family and the heirs of the family. Well, that
is certainly a trust which the State should not
encourage. In my opinion the State should
fight to see that such trusts are not estab-
lished. At least the State does not give
sanction to these trusts.

SHRI C. C. BISWAS: I would read the
definition of wakf. It "includes a wakf-alal-
aulad to the extent to which the property is
dedicated for any purpose recognised by
Muslim law as pious, religious or charitable.”
A wakf of that character is not recognised to
the fullest extent.

SHRI GOVINDA REDDY: That is
exactly my point. If I create a trust
and then say that it is open only to
a section of the Hindus according to

the law of that section, it is this
purpose that the State should not
encourage........

MR. DEPUTY CHAIRMAN: You have got
the provisions also in article 26 of the
Constitution wherein it says, "(a) to establish
and maintain institutions for religious and
charitable purposes; (b) to manage its own
affairs in matters of religion; (c) to own and
acquire movable and immovable property;
and (d) to administer such property in
accordance with law." As long as there
are
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such trusts a law has to be passed.

SHRI C. C. BISWAS: Yes, it is mentioned
in that article "every religious denomination
or any section thereof shall have the right"
etc. That is one of the Fundamental Rights.

SHRI GOVINDA REDDY: Quite right; I
have no quarrel with that position. My point is
missed. My point is this. I don't contend at all
to say that a community or a section of the
community has no right to see that the trust
which it creates is regulated by law or to use
its funds for the purposes of the trust. That is
not my point, and I myself said that if a
community wants to create such a trust there is
a law under which it can be registered. It can
get into the operation of law. I don't question
the object that any trust can be regulated by
law. That is not my point. My point is with
regard to a trust of this nature, for instance, a
private trust, a trust which is communal in
character, say, for instance, I establish a trust
for my own community and I prevent others
from coming in. I establish a trust for a temple
and I prevent the Harijans from coming in. I
prevent the Muslims from coming in. I prevent
the Christians from coming in—they are quite
within their rights to do-so. I don't contest that
position, but my point is to say that in a
secular State and a social welfare State the
Government should not encourage such an
attitude. That is all I want to say and the
Government should not pass this legislation to
encourage that. Even then they have been
given the protection of their rights under the
Religious Endowments and Trusts Act. They
have the protection of law. Therefore I don't
question that. Still the State should not pass
separate legislation and encourage such trusts.
On the other hand the State should discourage
such things. Imagine, Sir, our passing a
legislation, for instance, in favour of the
Banaras temple, and
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the Banaras temple has a rule that any

Harijans are not to be admitted. ,, ’
It is absolutely wrong. 1
11 AM.

would certainly oppose it.
Everybody, in my opinion, should oppose
it. The State should not be a party to it.
Maybe the Banaras temple is a private
trust. They have got a right to admit
whomsoever they like. I may admit
anybody into my house and I may refuse
admission to anybody into my house.
Similarly if I create a trust in favour of
my community for a temple, then it is
open to me, because it is private property,
to accord admission or to refuse
admission to anybody and I will be within
my bounds. But when I seek the aid of the
State, then the State must insist that the
trust should conform to certain general
principles, and those principles must be
not to exclude the benefits of the trust to
any one. Those principles must be not
communal in character. They have some
rules, for instance, that the Muslims may
come into a Hindu temple, the Christians
may come, but they should remove their
shoes. If you go to a mosque and if you
go to the prayer place, you are asked to
remove your shoes. Such regulations for
the sanctity and proper running and
upkeep are not banned but if the benefits
of the trust itself are banned to a section
of the community, although the trust may
be a valid trust, although it may have the
protection of law, my only point is that
the State should not be a party to it and
the State should discourage these things
and when any religious trust wants to get
the help of the State, the State should
insist that all the separatist characters of
the trust should go. Therefore, Sir, I
believe the State would be committing
itself to a principle in approving this Bill;
the Parliament would be committed to a
principle of this kind. Tomorrow I may
create a trust and tomorrow the Jains may
float a trust. Already a quarrel is

raging among the Jains about the
admission of the Harijans to the Jain
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temples. Tomorrow they may as well
seek a measure from the Parliament for
protection of their temples from the entry
of Harijans. Therefore, Sir, this is a thing
in which the State should be faultless and
this is a thing the State should not
encourage. If there was no other ordinary
law open for these trusts to be regulated
according to law, then of course there
would have been the need to pass a
legislation of this kind. Even then I
would not be a party to pass such a
legislation as this. But when there is a
law according to which these things can
be administered without the State setting
its own approval, without the State giving
its own special aid for that, why should
this Bill be passed? And apart from this
so many defects have been pointed out.

I really appreciate the interest of the
Government in this matter that they
would themselves bring a measure of this
kind. When the Government have
undertaken to bring a measure of this
kind, I do not see why we should go on
and press this Bill. Therefore, Sir, I
would like to appeal to the mover to
withdraw this Bill on the assurance given
by the Law Minister that he was prepared
to bring a measure of this kind. I must not
be misunderstood when I say this that I
am against regulating these trusts. I have
nothing to say against these religious
wakfs. My only point is that the State
should not be a party to this Bill.

SHRIONKAR NATH (Delhi):

ot Atwre A (faedr) o swrews
werzm, ¥ faw (Bill) #1 gza &
AT FLAT § AT FIFTE T=AT | Ty
FT 7% & a2 vF vy 49 = fagr
aam arfa, a9 A7 faoafar % &g
frame & & oft &1 awid awfa &
fed of #17 amam @fed 1+ gm®
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T F |9 9wl 1T woEdl ¥ a0 @
2 YT g7 v A1 T v AT v § R
A8 AHAZA F AAS H ATAT 21 AT TAHT
e fawy 7 wveqor faemm =nfed | aga
¥ T 7 A w0 AT g A
aré affat o F2ET A E W

o faw 1 #W ¥ S AN FAE e

St aga g% 9% g 8 S

ZATE AAHTA qTE 18T 40 2 7
Fzr faw grorag swa & i+ o saare
o7 @ qut & foq 4 Sy 2, 39w
FwBT § qwLT LA A S arfw
T Fw & wert, a9 o am
w7z & foa ag & o 2, & o @
™ faw a0 7 g Wwa & 5 g
T AYE F ATARMGT & TASATH FT AT
ATAF% I4% & HIT8d 2, 999 g9 |
& & At I qAE A0F § w0
(Control) & &F | §@&<
A@ars & gaam & foq O
(Board) #7m@ sitza avz #tqafq
ATAAMET FT TAATH FL | HEGEE ®
qr g #ferare o g =1fzg fF ag
are 1 o4t feafa & wad= (suspend)
At FT a5 £ 99 48 34 fF 9 F1
FIH A ALE § A1 95 FE | GTHT
ST TS F THIE FE AT 98 AF H1H-
w77 ( Chief Commissioner ) ar fe=y
Ffaere (Deputy Commissioner)
F wfea & st o Fard o 21 wwar
#, fawg o, famm ot s et ot wr-
RN TR | 5 a8 qae wA-
faa 7 wrew dar f a1 F #) w9
aeET 26 )

T59 ¥ O 7 T2 AL g T
qr fr geare w1 foft oF aw F foq
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s & faw 7@ @ wfeq aifs
¢ T ¥ (secular) ¥
g, 99 #F 99 A A9gd F "EA
ar# w1 AAT F Afwe 71 AT
AT TAFTE FF T Em d & A A
w3 A o w2, drk o
T &, wenr ot T g, o oW &
HAT 1 o TEd F, AT qATH B AEA
e Wl w@E E A1 I 97 F A,
T, AT AT AT FIA & AST JHT
TOF F | WEIRE gA F BT AR
F1 Tt 719 & 7T A 99 He
WHEH AT THHET VEY WA A ) WEe-
I 9 F HIAA AT 1T @ §, wieord
| AATH qB & | WAL AT g5 &
wAd AT Wil ® gt § g
FEE | T A% & v 99 F WA
% qva Rrest § = 70% & gaE
FEE | T 961 F qAA AR AT A
aquid STaEE A6 @ TOE @9 § awd
oW F A woed & warfaw w0
AT qH AT g ATAT [F AT ATA-
ZE F S a6 #, 39w afa
Fa7 a7 AT d oo wg@ &
fod uF gAY @ | A qHTT qTAT
F agt Aredt q8 ZvY ¥ auq /9
AR wRd & wyarfaw F1E g A
FAT ATET | Fa F1 9%a% 498 2 f
T U A% # fAw 77 qwgm q@y
% foq aarmm v at w7 aga qefET
dar 21 wradT ¥4 27 aed Ay
ATAY TEAT F HAfa® @ w7 F

e gwit o fafeeet ama (Law
Minister) @Az &
¥ a@F FEA o A1 aER
AR 7 AEA AT AN FA F qwFT
#Y AT T A9Ea § 3@ faan 9 @ #
S wEewET A7 AT F a7 faw e
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T @7 & aY 98 Far o w@r # fw Gt ’ # fr wfers &7 Tr & 9w #7 gy

w9 A F ol sre ¥ w1 AE
AT AT qFAT § FAF AT TE
FFT qoF £ ) gAT S whaw
wT€ o1 agd & aedy 2, St dqgeton
(secularism) & w#m@d  wwE
Z 5 fomr wrf woma o 2,
TGS TAQ £ | FWITT T wAT F AW
WU T @ E ) F o W e
T FFL WA AT TG, A& AW
1 vt § 1 Bf o # ant F A
st a7 freara & fe wm & e
st grwmeT  (super-human)
AT & T ST ATERT TCHTHT F T
F St ArAAd AT # Y 3% F=r It
Fair e Ay fraw 3 E 1 -
7R B AR g% T T F uw wEr
T ogwwar | W FAw =
(slogan) & =7 & ar F=regaT
(Constitution) # wgwr “FF=T
we’ a7 foq & & IO91 g Tl
g, # I “m ¥ A fafar w4
T’ (A way ot living for
the nation) #wsram & ( #W &
@9 1 GErfas g w1 oF AT
AAATE | 99 F AT F AT AT WA &
fe o, w37 F fad & o &,
9z gaat afrardy 9F WA oF gwre
taR R gm AW ax aal & o
oW WA 8 | F wEAr § fF oA
fadt farg & wfee ox o oY 2 &7
A HHSHT T 9 99 F AT AT01
T gg woer g oran ? feoag s
TR IAG AT | THT A7 1 ft
Aftom & Fr§ qEaTw T4 @ war #
AT 39 AT AieTg B F1E ATMF FA
A AT ET 99 F WMl A7 - A0 9B

ferg &1, foer 3 ar §aré &Y — a7 o

|
|

| gATU AHA g T U A 8
T8 w1l 9 et s A o T 9
T ) FHA FEEZAIT FT A A
F1 Faw AL § AT & am o7 fFoaw
% fa=re F1E 71 48f 747 | ST
ga  IEsr Afedr (sanctity) #
qQU WA AT £ HIT IHH GAIT 2
¥ arr ag d e e et 7 e
TH FIEIZAAT FT AHAT HIT AEAT F
st e iy T feg A ar o
gt fefY woreT @ fawmedy &1 2 A
FHFT B g1 arar 2 w9z 39 fw o
¥ B AN ATF W O FH geqr AT
aifa FE AT TR G FH QA FA
# Twr #1% arar 7 81 | fag wferg
FT TAT T ARCE FT AT FAewardy aws,
AT AT BT AT |

AT & TF ATTH T T, I
¥ sfmam ar i wr @ 9
oo fodd ardy aar @ & | arfee @
Fa IATAT AT T E IAH AqE AT 74T
TWE | FEETET § AR EE
FT FETF! F AW 9T T A0 7 faw
w1 fader s 1 7 fad aganh
FETE | AT go o F AE@T | AW
waiag wfae & fod v dw
(Act) ar & st &, arfaw #iwi 9%
FTE] STAT TLHIT AT a0F d a9 faar
ST # | FH AT F HAGT 9T TAAT
¥ T far T, wEt e ad
forar T, w47 4 A AT AT YA
# (protection) 1 &Y # 1 Y
7z waeA 7 5 ag I a9 w1 e
1 2 ar fadft anfas a9 &1 =
FEATE ™ R @S W IS
(communal) & a1 #FFIER
wekfrad, wyp s 7



3893 Muslim Wakfs
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g & o 9 F Aawm 9w gL uW
TS A WTEA E 4 SO0 GH FF Fow TS
g1 #@rerg § wfex & foq faum
AT ST £ | ¥99 rgta 39 afrea
(active) wmr @ F 1 fawaamg
# wfee 9% ot g3ve o o 2, s9
a7 faft &1 Qoo 787 gaT 1 g Ay
97 & foq %A 9arE ey & 99 A
Fo T Fgd | uey frew wgrew T
q AT AET 2 a7 waw far
T HHS | AE gL AR E | IR
fager af=x a1 faesmam fFar ar 9
AT ATt faar, av v faeer afee
% qaed i & faar ga a6t § S
TFd §, A A =W A9 w1 g7 fear
gom #r§ o 3@ Fwar & |

DRr. SHRIMATI SEETA PARMA-NAND: Is
there a new deity called Birla? I thought it
was called Lakshmi Narayan Temple.

SHRI ONKAR NATH: T agree.

SHRI H. P. SAKSENA: The Government
have not spent a single penny on the Somnath
Temple restoration. You should know it. Most
of the points that you are raising are incorrect
and untrue.

SHRI ONKAR NATH: I welcome the
interruption.

MR. DEPUTY CHAIRMAN: Order, order.
Members should not speak unless they catch
the eye of the Chair.

SHRI ONKAR NATH:

sft WiwTT ATD : A FgF 7 AqOq
7z # fr afes sl & gavy o gw o
AT dar ff @ F@ @ § A4 a3
or ) gl S T w1 A A dar @

[ COUNCIL ]

Bill, 1952 3894
T T 99T &Y Far 7 g § faw
TG | g4 72 FT HATS E |
Sart H. P. SAKSENA:

ot g=o dfo WEGAT AT AEY
o o fir 2 o e fred e
Surt ONKAR NATH:

ot FVETT A@ ¢ F a7 FE @ a7
fr ariefy oft 7 fagor afe—fa oy
A& et AT & qFT 7T, F Arrar
g fr sawr ara wwiaroEw wf=y
g ofww @rr gg fazer afee gwra
g—amd 1§ woar @ faar & ofaw
areirats & faar & | s Ay S
amsfrata 2 wwa & a1 fee woww & adt
arent fF g% fad g@ ga% & aw w4
TE oHe |/ @7 aEd |

Sur1 T. PANDE (Uttar Pradesh):

st fo qif (397 wIw) ;W
AT 7 ATTAY A2 ASARGHT & | 7 IO
e F At ¥ ww 1 frarw s
ATEATE | I waw & ff of e |,
stef % wE waw 1, o fae av w5 @)
off fadry 7t fram ) 9 soT wEw
FY AT & ATT HT Aq0 FAT AEAT F

Sart ONKAR NATH:

ot AYETT ATH : WA Ha@d AT
THET & F99 4 97 |WifE T F"as
Fam g

Surr T. PANDE:
st Zto 9% : v arfuw ¥ Hifwd

Surnt ONKAR NATH:

ot AfeTead : o=9r | qH AT
waft & fe soe o & oF 1 ame
w#f & fored o o fadw &y
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Sur1 T. PANDE; . . C ok

Hifogld: ITT AP T A
& & fa I fer g,

Mr. DEPUTY CHAIRMAN: You
cannot carry on conversation.

SHri ONKAR NATH:

Ft F¥wre 4§ I A4S FET
wTeaT A7 v s gt Aafa & I
arfgd « ag g wleed w7 afl
21 a8 &5 2, Ty ¥ S IE I
A TR FY 17 & AR G
NefeeFaowd am AMem or o
i IR ¥ fod AT v Q@ §,
gl axw faAar it g g 9 FF
WEM &1 AEed g9 @ 3, foeR
gore §Y  fatmrgw  (recognise)
FTILWr 3 1 T IMI AS AqM
T AT WE) TF AR AT Tg
W AE oo I o d
(reactionary) =af 4% 1 I,
@ & FARe §, mar H, SRR
fid e 7 Wy e w99
F AT I T G

¥ A ) oachy A W
xR W frwm g B g
R AT 77 ¥ A2 AL ¥ g2 THMT AR
o e g 5 oW w7 s T9 e
@ g fET w9 g var wife-
FTO gfwadq T g1 9 oF F9 ¥ 7
- QT FTA BT T AL FAT GRO |
g o FT@w  (generation) £
g Y I9 IR Y ¢ 99 AT TR
&1 SFFT w Y S SrEm g ag
FIE TAATL EFY | SIS AL,
o faw & weygw s ¥ 5% W99
vy frge gt & S 99T a1 aRdt
g ow fas 3w H IFW
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& TR | gadfort & ard ¥ A
gt &7 Wi

% amar g fr gt wew § opdt
TET AT BAT AT £ 1 LA F T
9T FATT B Y & 1 Q¥ oY a9 T
& Wyt wWAd F A9 9T S ©F W/
JUT IR F &7 A 575 AEr £ |
Sigw anfgen anfgen g9 #F1 T AT-
T 9T H1g TR AT 37 AR AT g1
& | '

R KOO AW TF AL GO A
IR RRowm fr dxgee @z g0 @
o Y FR g | g w99 E, @redr
T §, qRew HE §, I T
Fames frawr sk o= (aid)
Fizdrd gavaemg rfggmm &
FE T AT FBF 9F F AW WA H
AT fFdy T8 FRT T 13792 Fopn-
AT TFN HEHT A Y FHRY Tf-
feafar g va ag wafeT 78 § i aamw
farg F1I, WIAAT FTHA, THET FTHT
T T 7T @@ 705 1 a1 ;

‘if you cannot have the best then
make the best of what you have'.

gr Ay § o swfafmafes (Pro-
vincialism )} & g7 sty 33 qoraay
TOTA &, WU AT £, HETHY g™
3, ow G F T ¥R IS
g W & Tzl qvg s €, afan
gawid arRmE A wa AT § ok
TAR F% F S WY, St & Far of
T2 AT & | a1 fFT 97 3«
1 foe agf @y & av 99 R
7 S FT TATS FF TSTAT AT FHAT &
gt @t s 7g & 6 o St a9t wma-
TrE) #1297 W1ga & o A & i ST
AF AT E WX I® AW &Y
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TaARe fomes ¢ | § ad awwar
fo sod oo & FAT AT A wEd
&1 ar fraryeT w7 ¥ ar af |

a4 sgrEr 9w foar, aw foq
HIET ATEATE | 7 SATET T g T 77
& wgm fv e iy W ad wfa
¥ gifaq | Fegefow am T s94qm
T Ffwg |

W aw H A1 Feeiew § 9W
g 4z a8t 7 s #r 2E ¥ ek
ey fah Qoo ¥ AT ATAT UF BT
 wEar 99 F o awmar & o1 Iy o
T avg & g faar o o a
¥ fr wo wm ¥ wime ar wfem &t
SERFTT T & | AR U FHTT NER
| 3T a9 97 {ASNAT F F96 B AT
ST E | g o A ad § fw gw e
q qreow 7@ T gAgB AN F R
farar o & | o7 FOHT 7 &0
HTET FT 94 AT § a1 29 gfed w1 W
TFTSITH 7 7, 99 T4E FT LA Fd
& o7 gam<l wvar &9 Fd & | Ag
a1 A F15 a¥ #7479 F2t 21 Fafed
# wgan g 5 o foew & fre & et
F7AT ifed 2y feor & worga 9=
FT W1 GHY wrEaR &, 9 7 fEer of
woTEa & aTeEE TEdl g1, qITE § 1310
AT WG | W9 OFT g Y 99 UF
Ffadt %% (community chest)
o da &1 fa=1 7 qEEr S G
g1 offw  awear § v ag a0 €
& AT, WiE 99 99 & A9 aF
F1E ATAZTE &1 G470 {ow § 7 & T8
s, fad aed e R & o o
UF WEW T SATET & FqET EE Ol A
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1€ qaArafa @ v Py o
T TRAT ¥ ¥ Tw faw o ardw F@
B0 @™ % @ |

[For English translation, see Appendix VII,
Annexure No. 208.]

SHri K. B. LALL: Sir, on a point
of explanation...........

MR. DEPUTY CHAIRMAN: Order, order,
; you cannot make another speech.

SHri K. B. LALL: I am not mak

MR. DEPUTY CHAIRMAN: Order, order;
will the hon. Member resume his seat? Mr.
Lall, this can't be tolerated. Mr. Dhage.

SHRI V. K. DHAGE: Mr. Deputy Chairman,
I do not wish to take up the time of the House
too long, as I am aware that Shrimati Seeta
Parmanand has already made an appeal that
she is very keen on moving her Bill—the
Indian Suppression of Immoral Traffic and
Brothels Bill.

At the outset, I welcome the provisions of
this Bill because they are for the better
management and for the efficient
administration of the trusts created by the
Muslims. I would have welcomed it more if
this Bill had been referred to a Select
Committee. I am very much disappointed that
my friend Shri Muhammad Ismail withdrew
his amendment. If he had moved it, then, we
would have been able to remove the
difficulties pointed out by very many people
here.

First of all, I wish that a more com-
prehensive Bill had been brought up in order
to cover all such cases of mismanagement not
only of the Muslim trusts but also of the
Hindu trusts regarding the various temples
and dharmashalas etc. There are not only
trusts among the Mohammadans and the
Hindus but also amongst the Parsis and the
Christians. | am glad to tell
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you that in that regard, the Bombay
Government have made a great headway by
controlling the management of the Muslim,
Parsi and Christian trusts and thereby
ensuring the better administration of these
trusts. Ever since the passing of these
measures—| must correct my friend* Mr.
Wadia here—they are being better managed
than before.

PROF. A. R. WADIA: I don't deny that.

SHRI V. K. DHAGE: I thought he said that
they are not managed well.

ProOF. A. R. WADIA: No, I meanl that
these trusts were mismanaged before and not
that they are mismanaged now.

SHRI V. K. DHAGE: I do feel that the
provisions of the Bill could have been better.
I feel that the Seled Committee when they
applied their mind to this Bill, they had been
a little narrow-minded or shall I say, a bi'
sectarian. Even in the matter o: the Muslim
wakfs, there are commu nities recognised as
Shias and Sunnis And when the objective of
the Bill is to see that they are better
administerec according to what is stipulated
in the trust deed or in the wakf deed, anc
when the management is vested in the
'mutawalli' or a committee of 'muta wallis',
the Board is just for the purpos< of
supervising and controlling the trusts I do not
think it is necessary that ii the matter of
supervising the manage” ment of the Shia
trust, the Shias shouh be there, and in the
matter of thi Sunni trust, the Sunnis should bi
there. I may state that several othe: sects have
been left out, particularl; Wahabis. If you go
on like that, tha is, that for the administration
of i particular trust the members of tha
particular community or sect shouli be on the
Board, it would be ver; unfortunate.

There is one point that has not beei
touched by any speaker here. In th< case of
the Muslim wakfs which ar created by
people, so far as some of th< Dargahs and
Ashurkhanas are concern ed,—I am sure
my friend Shri Abkai
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Ali Khan will confirm the fact—the donors of
such wakfs are not only Muslims but there are
non-Muslims also who have donated property
and cash. I feel that when it is said that the
object of this Bill is to provide for the better
management of the trusts, it would be just and
fair to see that representation for all these
people is found on the Board so that they may
see that the property that has been donated by
them is better administered. I think that will
go a long way in securing the objects of the
Bill.

DiwAN CHAM AN LALL (Punjab): Sir,

am sorry that this debate has

taken a turn which it should not have
taken. But I am very glad that it has provided
this House with a lively debate

on the Bill which would ordinarily have
passed unnoticed. I think we might have
avoided, possibly, acrimony with regard to
this matter if a very healthy principle had
been followed, namely, that a matter of this
kind should have been referred to a Joint
Select Commit-
tee. I do hope that the hon. the Law Minister
and the Leader of the House will take note of
this particular matter

for future reference, because where it is a
controversial measure, it has to be

discussed in both the Houses and so it is
always advisable to get a Joint Select
Committee operating so as to avoid any
misunderstanding such as has arisen now on
this measure.

Speaking on this Bill, the legal aspect of it is
one, the Constitutional aspect of it is another
and the moral aspect of it is the third which
ought not to be ignored by hon. Members here.

I

think I am right when [ say that, originally,

this matter of the wakf Bill or the wakf Act was
mooted by the late Quaide- Azam Mohammad

Ali Jinnah in

the year 1913 in the old Imperial

Council. The basis of this measure is what was
contained in that particular Act which was

sponsore-d by Mr. Jinnah.

Some | seventeen

years later, came a validating I Bill in regard to
that measure, that is ( to say, in the year 1930.

It was found I

that although the old measure

was | expected to give retrospective effect to
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[Diwan Chaman Lai.] the law, in actual
fact, the rulings of the various High Courts
led the judges to the conclusion that the Act
could not be made retrospective, and hence,
seventeen years later, in 1930, I forget now
who it was, yes it was Mr. Ghaz-navi, who
brought in that measure to make it possible to
give retrospective effect to that particular Act.

Now we come back to the latest measure
which not only is retrospective, but which has
got certain provisions in it which also have
been In dispute in the law courts. You will
recall, Sir, that original measure was in
reference to all kinds of wakfs, but it was
thought under the law that a wakf-alal-aulad
was not covered by the legislation which was
before the Legislature in the olden days. In
fact there were judgements of the High
Courts, 10 Bombay and I believe 6 Calcutta,
according to which it was definitely laid down
that these private wakfs were not permissible.
Then came the Privy Council's ruling which, I
believe, is followed by 9 Calcutta and 17
Calcutta. And after the Privy Council's ruling
we come to the amending measure, the
validating measure, which made it possible to
give effect to the law, namely, that the law
covered not only public charitable trusts but
also these private trusts. This comprehensive
measure, therefore, consolidates the law on
this subject and makes it quite clear that it is
more or less comprehensive. Now, in doing so
the sole object is what is contained I believe,
in clause 15 of this measure. Now if hon.
Members will look to clause 15, they will find
that it deals with the functions of the Board. It
reads as follows:

'Subject to any rules that may be made
under this Act, the general superintendence
of all wakfs in a State shall vest in the
Board established for the State; and it shall
be the duty of the Board so to exercise its
powers under this Act as to ensure that the
wakfs under its superintendence are
properly maintained, controlled and
administered and the income thereof is
duly applied to the
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objects and for the purposes for which
such wakfs were created or intended;"

I am quite certain that if we divest our minds
from the constitutional issue, about which I
shall have to say a word or two presently, we
will find that the objects laid down in clause
15 of this measure are generally such actions
that should be supported publicly, and that
everyone of us is in favour of the regulation
and control of these trusts, Whether they are
private or whether they are public. Now
allegations have been made and my learned
friend sitting o, my left, Dr. Wadia, said that
in the olden days these trusts were mis-
managed. It is undoubtedly true that necessity
arose because of this mismanagement to
control these trusts. Now the object being
laudable Mr. Deputy Chairman, is it not
necessary that legislation should be
introduced for the purpose of regulating these
trusts and controlling them in the interests not
only of those who are beneficiaries under
these trusts, but in the interests of the public at
large?

A red herring has been trailed across this
debate in regard to the communal aspect of it.
My friend Shri Govinda Reddy, was given a
reply in regard to this matter by Mr. Onkar
Nath who, I am very glad to say, Sir, is taking
part in the debates now, and I hope that he
will continue to take part in the debates, so
that we may have the benefit of his
nationalistic views in these matter. But my
friend, Mr. Govinda Reddy, seems to have
gone completely off the rails for once at least.
He is a very keen student of Parliament, one
of the ablest that we have got. He has
apparently been misled into believing that
there is some communal aspect attached to
this particular measure which is not
sanctioned by the Constitution.

SHRI GOVINDA REDDY: On a point of
personal explanation I might say, Sir, that that
was not my point at all. I did not say, "It goes
against the Constitution." Not at all.
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DiwAN CHAM AN LALL: Then if it does
not go against the  Constitution, there is a
very valid ground for bringing forward this
measure. The only ground he has
advanced is that it should be in the shape
of a comprehensive measure governing not
only trusts which are Muslim, but governing
also trusts which are Sikh, which are Jain,
which are Hindu and so on and so forth. I take
it that that is the proposition. Now my learned
friend will realise the practical impossibility of
bringing in a comprehensive measure dealing
with these matters. ~What is necessary is to
look at the Constitution for a moment and see
whether these things are really permissible
under the Constitution. Mr. Deputy Chairman,
let us look at articles 23 and 26 of the
Constitution.  Article 25 says: "Nothing in
this article shall affect the operation of any
existing law or prevent the State from making
any law providing for social welfare and
reform or the throwing open of Hindu religious
institutions of a  public character to all
classes and sections of Hindus."  Now it
recognises the distinction between religion and
religion and between the special circumstances
that are connected with the existence of vari-

Muslim Wakfs

ous religions in India.  Now article
26 says "Subject to public order,
morality and  health, every religious
denomination or any section thereof shall

have the right to establish and maintain
institutions for religious and charitable
purpose..." It does not say that it must be ad
hoc legislation covering every religion. It
gives special permission in this respect for
legislation to be brought in to cover any
particular religious or charitable object for the
purpose of establishing and maintaining an
Institution governing any particular religion.
Now if that is the position, then I do submit
that there should be no difficulty for my
learned friend to realise that an overall
umbrella  cannot be brought in from
legislative point of view to cover each one of
the institutions which are governed today by
different religions. It is necessary to
specify, necessary to differentiate, a
permission which is sought for and
granted by the Constitution itself, and within
the four cor-
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ners of the Constitution to try and ao the level
best that we can in order to protect particular
institutions or a particular religion

Now, Sir, 'wakf, as you know, is a word
which means detention, i.e., detaining certain
property for a certain particular purpose. The
purpose may be a private purpose. But you
musi realise this that according to the Muslim
law it is quite permissible to have a private
charitable trust for the benefit of the members
of a family and for those who inherit
generation after generation, subject to one very
important thing, and that is this. When the
family line is extinguished, the entire trust may
be distributed for charitable purposes. That is
the fundamental basis of the private trust
which applies to a particular family and for the
benefit of a particular family. So then there too
we have the essence and the seal of charity for
a public purpose which applies even to a
private trust, As a matter of fact, under our
law, many High Courts of our country con-
sidered in the past that such a trust was not in
accordance with Islamic law, and therefore,
they ruled out such trusts. The private trusts
now under this legislation, are permissible to
the extent to which they have been referred to
in the present measure. I have therefore no
hesitation in asking hon-Members to divest
their minds completely of even the slightest
odour of communalism attached to this
measure. This is a measure which is essential
and necessary to protect the trusts that have
been created in the past and are continuing to
be created in order that the governance of these
trusts may be in proper hands and may not be
misused or badly administered, thus robbing
the beneficiaries of the very objective of those
trusts. Hence, the Constitution permits us to do
this and public morality compels us to look
into this matter, and from these points of view,
there should certainly be no objection on the
part of any Member who has the welfare of the
community at heart in securing the proper
management of these trusts whether they are
private or public.
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[Diwan Chaman Lall.]

Now, I would like to turn to the other
sections of this measure which unfortunately
have not so far been dealt with, because of this
particular controversy which has been started
whether this is a communal measure or not. [
would draw the attention of hon. Members to
articles 16, 25, 26, 33 and 44 which are the
important articles governing this measure and
if they look at these carefully, they will come
to the conclusion that each one of these
articles is designed for the purpose of
providing the best management possible for
these trusts and not allowing private
individuals to play ducks and drakes with the
funds that fall into their hands. If hon.
Members, as I have said, will look at article
15 of the Constitution, apart from articles 25
and 26, they will find this: Article 16, clause

(5), says:

"Nothing in this article shall affect the
operation of any law which provides that
the incumbent of an office in connection
with the affairs of any religious or
denominational institution or any member
of the governing body thereof shall be a
person professing a particular religion or
belonging to a particular denomination."”

It is an extraordinary thing, Mr. Deputy
Chairman, that the framers of the Constitution,
should have been so wise as to have
anticipated every objection of the type taken
now on the floor of the House. There could be
no objection from the secular point of view,
according to the Constitution, to action being
taken of a type that is sought to be taken under
this measure and to the appointment to the
Board of members belonging to a particular
religion. Objection was raised by some
Members as to why only members of a
particular religion should be appointed to the
Board. Here is a provision in the Constitution
which had anticipated this particular
argument—this particular criticism—and met
it as it should have been met. Except for a few
lawyers like my friend, Mr. Hegde, who have
to deal with these matters day in
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and day out in their lives, I cannot expect
my Muslim friends to  understand the
intricacies of Hindu religious institutions or the
Hindu law, and vice-vsrsa; nor can I expect the
Hindus to wunderstand the intricacies of
Muslim institutions. Therfore it was right and
wise to appoint to these Boards only those
people who really understood the significance
of the laws that  we are passing. There is
nothing wrong or communal about that.
What is right about it is that it is a practical
thing to do, and it is being done in the interests
of the particular community and the institutions
which have been evolved by that
community.  Therefore, may I say this
briefly that from the point of view of
the law, from the point of view of the
Constitution, there is nothing wrong
in framing a measure such as the one before
the House. Indeed, from the point of view of
public morality, it would be highly improper
notto bring in ameasure of this kind. I
do not desire to say anything more about it but
to suggest to my hon. friends that they should
really not forget, in dealing with this measure,
that this measure has got nothing else but
the good of the community at heart. As long
as we recognise that ours is a democratic
Constitution and our State is a secular State
which has guaranteed the right of every
person to practise the religion that he wishes to
practise and also the right of each person to
have institutions for the purpose of practising
the religion that he chooses, it is the duty of
everyone of us to see that these rights are
protected, protected even at the sacrifice of
those who do not practise that religion, even
the opponents of that religion, because that "-
ight is a fundamental right guaranteed by the
Constitution.

SHrl  GOVINDA REDDY:
questions that right.

SHRI K. B. LALL: Then, why not bring in
a uniform civil code?

DrwAi* CHAMAN LALL: My hon. friend
was unfortunately probably thinking in his
own mind about the arguments that he had
advanced and was not listening to what I had
said. If he

Nobody
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had only followed and understood the reasons AT AT a’f'f TFF:'?RT'TT Fawd g taw

which I had advanced, he could have 1 AT fpar, 37 @ 4 = a F1
understood why I want to make this a

separate thing. In fact, I would hate it to be an H'ﬂf fr fr g faw o et anfaar

overall umbrella for the reasons and F 3% gy 21T =rfea 2w AET
ts that T h . If th , - ' '

arguments tha ad advanced ese ¥ Gﬂ'E.'T, WA = e ( Law

arguments are not accepted because there are o K o
people like my hon. friend over there who do ;MIIHSIL‘I'} LEACR I #t 77 ara w

not understand the working of democratic TEN & AT | 9747 97 fir fraes g3

institutions—there may be others like him - . -
who are completely ignorant of the position— A% faw wag faz &, $Ywn, G,

the result would be disastrous. What we want ((_‘omma, flﬂlS[Op) I ﬁ?ﬁ

is a practical solution of the problem, to hand R AR IR CIBC (AR B &
it over to people who really understand it and Then

who are interested in it. Similarly I would afafa & 38 vav, o 27 F7 gAT Az
hate other people getting mixed up in Hindu HATAAT | ?TIT:J‘ g @A 39 9 fFE g

institutions of this nature. So lo.ng.as thp 7 ( seal ) AT AT SRR
secular nature of our Constitution is

preserved, all such institutions must have the T AT A AEAT AAEAT & | A
best that we can offer them, and the best ar7 fH9=T o394 F==2T5T § §15 F19

machinery that we can provide for their con- - a ; -
T T Z 9 ° ﬁlﬂ'r"]ﬂ KA
tinuance, so long as they do not impinge upon SIRARILLK forer 3 ’ ¥ R

the basic principles of the secular nature of T AT F7F R wFwTT A A 'ch%:
our Constitution. Finally, my hon. friends AT ST B owdr v wEATT qeen

should remember that this measure is meant - r ~ N
only for the better regulation of something A FATAT IF FATH | TH THTFT A FA

which needs to be regulated, that the method AT 47 IAFT ’isﬁ"? FI1Z (Supreme

that is adopted in this measure is in the - . .
A gifgs &< fzar..
circumstances the best method, and therefore Lour't) "

there should be no idea at the back of Sart AKBAR ALI KHAN:
anybody's mind that the secular nature of our . . | .
State is being injured by this particular piece 2 ey L] L__,‘L:“ Jsle _)*s_ ) el

of legislation. I do hope, Sir, that the House L) ’leo ’5 3 slade oha o !

will give its unanimous support to the passing - .
of this measure. - LSy I"L’ ¥ oY

Surr KANHAIYALAL D. VAIDYA:
SHRI KANHAIYA LAL D. VAIDYA R N .
(Madhya Bharat): Ei FRATIS o W : IF 7,

q THFl FETC FATE, A FEA AT
arery faeg = oY 9% ar AT wree
fas= #421 (Select Committee)

F1 fte 2 Iug 91 A 9w fede

oft wRaTETe Fo @ Wy ATA)
IR HEEA, W AW TWATE A
q ST AT FET @ I F YL AT gEHa

& g4 T AW A FAGT WA (notes  of dissent)  fad
et § fr 59% qfes faaa st for wzedl 7 372 74T FOO, AR
7 wraw fag, faaq gy ifzar, o wrw Z9 R 3z o1 weEe (sub-

= AR mE AF WA sE ject) # =W (trusts)
FT 48 UF 7 FEFLE 57 (con-
current list) 1 @32 2, 917 faum
W 39 937 & fove 7 A7 qeawy 9
7 37 & o we A 3 I oAy
ara At 74 7, afFT wT g w7 o7
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[Shri Kanhaiyalal D. Vaidya.] TET A 57w A oy e 4 W
q W § o F7 frarsm ag 3 TE ART 4 | At dAw T it
TE AW T E 0 Y Aga T A & Y 7% ara Fr e frar & 417 99-

A, S fagre, waw, g dvo, Twd,
i, W wAw o dxeAm, 4 0
ﬁrﬁﬁ'&m%f%sawwam
F@& 1@ sfear afew (All India
basis) T 1 FEw i
# oft ey oy s, wafod o it wY
g TAAAT ZAY @ fr ¥ o A
Ft feafey %1 Faw ga, st anfore wsy,
&9 FIT T T | T A An-
o e an wrw & fr oag amew
(House ) —fsmar fe amr sefae
arh #zg  (Council of States)
& &9 a5 4 fige (House of
the People) % #rr saar 7 5fa-
fafer 77 &, #ve aw o waw & s
@z (States) w1 wlafafra
F7d F—fwwr w4 & fe 97 Szg A
TN T EH AE A Tw wAA F fa=
FX A Fvr A & fr forad wv€ oy
A dar 7 @ 9 aqnr fpdt a &
9% A |

g # T AT 9T HAM w0 437
gart a1 fF uF ATy ager dug A
T WwEA 9 v% swwEwe  (amend -
ment) WY ¥4 (move)
faar 2 fF a7 fae fadee w091 &7 9\t
g sima

Mg. DEPUTY CHAIRMAN: It has
not been moved.

Surt KANHAIYALAL D. VAIDYA:
ot wgaTEE go AW ¢ WY AA-
o uz & fr 3= agi a7 suas =
qr 917 gafeq 49 Haw frar & g
aw fasse 9 &1 g o

|
|
|
|
{
|

g =f fafaet wemy & sam 9
a7 &1 @ & & g7 wwre A fadae
Fufrai 39 q57 § a97 € IEr § 07
=0 Fqaw & S A1 9F 957 e strar
2, oy f =7 mgw & @i w1 =

FIA F1 Wi A&7 fasan
# #* * * * *

% 7 weAr A g v o qum
FET FT AW | T FT AT AT THA
ozl v T E 3 v fqar 79 1w fam
#1 oz fa@ae U4 | var an 91 5591
AR |

b g fewmamaar a9
faw B = agh qard v § IAEr
arry @t fafret ama w7 @
A1 ot 36 faw &1 FAT wre § sawt
e F% | T AT ag Tvgar &
fgrgear & Sl a9 & IT% o4 3% &
FAT A4 AT IAET A A qL
AT I AAAE T AF FA F A7
F% A FWE Fw 5 oA
(education) ®1 Fm § T &
gat 1 7 o o fe a9 a1 7
(trust) & I9t Feqr TR
gfeesto & g1 g& FrIw w1 A
yeT gz A A fF e fEer
AT 7 1T I8 4T A9 o9 A9 ¥ o
frar & f& oodaT & for 2z w9 o
qT FTH H AT TH AT 42 OABAT F
FIH H AET FTATATH | OFAT F FH
¥ 9w 99 w1 TE€T Fr Ay S
HT IAF! AWM 439 60 § | AT

*Expunged by order of the Chair.
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wAEA F AR A E IEE AT U
ey AT dger (secular) T6F
T T A9 ¥ 99 F CAGIT & HH
#OSTAT A | AT FET H OAT sqaeAT
FiT wifga & @@ swaear sTaE &
#re oAt fwew ofet (policy)
T AR F AW AT T T @A
fp smT osee o (purpo-
ses) % fog o g 1 FW A
e | ¥ FEar g e osad wwewe
a=ai &t forqr &y ot 1§ S wrgar
fe #1f oar & (section) THH
@t sy fF qaear a4 w1 39 A1
vy & sfwa @A o8 S wgw
f5 Teow uF a3 FET A9ET § AT
waR = fagra § 9 afr = fag
it H1Z A 48 IOFT AqAA T GE,
IT AEGTAT H ATHT AOF &1 TF AT
TEOTH AT AT B A qH | T
oS ag W A A
wfed 5 A faege  afrarE
@ Fanow oW wEerdr wifed
(mentality) & ==mr  sma fow
# fr gawr aga & a%faq @ &)
waferd 3y wgan & f oY 795 w07 #7
I3 &, fowr sr=aft fiwg & a9% f5a
A § FAET O e ey gww fem
W 7% FET 7 I sgaean aff w57
q4 TF ITH! FEAAWT EWT AT FHET
L T AL EWT |

T 299 § =4 777 (mover)
wgd 7 # foaq ot S A ogaq
FaTar A 797 fFar g fr 3T awm)
F1, I7 WIALET F1, AT TATH FIH
are "qafaw § ¥ qwur T T8 w9
AT gafed 7z =0 § 5 997 g=ar
LAY 21 AT TN AFF AT TET §Y A
HEF T AATE AT F AT A= & o
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T Y\ T FTSW H FTE AT vAT A8
& 9t e = 778 & F199 B 747 Jmar
&, @q T & v g Sfer g
7 7t fiir sreamst § s 2 ot 3o d
ot arw sfem & Az 7 @1 zafe
¥ s 2 fi e s A1 7w fae
faose FHET & 993 F¢ gwa ZY A1
g FaE! fave wadr & g fear
S Y FaET arfaal 1 37 fFar sy
3tz fearddz 927 & o F 7w O Frare
¥ wrg I9Fr 9w fear W =9
af fafres a@a 7 Fa1 e 739z o
At & e oF G & faega wT
frrocad ) A aliz fs
StauE T g A fad aa d saw
SIH 1@ FIHL A TIAAE AT ATE
¥ uF Q1 THAT 472 Frar qrw /7 0w
9T FEA  AEF @1 FT ¥ Fpar 9w o
# F9 F F9 TaAT IEHIT FAIT FIAT
g1 #agarg fr o fa= 1 g o
at aer 5% 35T wad ot arfiar §
AT o guH A1 e o awedt § It
ST H T FT T FAA BT A7 A0fgd
AT FT IW A% 94 [ 78 wiwiz fow
FT 0F #ewwz 3 79 foaa wr=t 7 7%

| i % &, o 7ot 7 ag war § B g

T A FT FAT ATA AZ AT FTAT
AET TET TART WIT FT AT AN @
F7 TH FF B aqHT A0Eq | THiEa
wér ardr & fF z F B 0w 7
¥ 2o fawe F49 F a4t g 9=
gt ifed @7 37 991 & 9w 97 37
FI7w A1 a1 6T 399 F77 qfaw
¥ farare % T FEAT AL | TS
qE TAAT &Y T 2 |

[For English translation, see Ap-

' pendix VII, Annexure No. 209.]
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[THE VICE-CHAIRMAN (SHRI B. C.
GHOSE) in the Chair.]

Muslim Wakfs

SHRI AKBAR ALI KHAN (Hyderabad):
Mr. Vice-Chairman, I am much obliged to my
friend Diwan Chaman Lall and Shri Onkar
Nath, because they have cleared the
atmosphere, so to say. Really the matter and
the argument especially in this House should
be confined to the measure and discussion on
merits. [ know, Sir, there are people who do
not believe in God, there are people who over-
believe in God, there are people who keep
their beliefs to themselves and discuss and
consider matters dispassionately—irrespective
of their beliefs. I am sure, Sir, this House will
consider matters in a cordial spirit. Now what
is this *measure? I would appeal particularly to
Prof. Kane and Mr. Hegde, who have agreed
with me in private discussion as to the
advisability of the Bill, to consider what this
measure is. Please consider this fact and this
fact alone. This measure is directed against
mismanagement of wakfs and we want proper
management. That is the essence of this
measure and nothing else. I would invite the
attention of the learned Members of this
august House to clauses 62, 63 and 64 of this
Bill. Clause 62 deals with directions by the
Central Government, directions that they will
give to the Board. Clause 63 deals with the
directions that the State Government will give
to the Board, should the Board go astray and
clause 64 deals with the power of the
Government to suspend the Board if the Board
goes astray. That is the simple question that
we are asked to consider and pass judgment
on. All the other things, with due respect to
other hon. Members, I would say, are beside
the point. They are absolutely beside the point.
Now, is there anybody in this House or for the
matter of that, any reasonable person
anywhere who if there is mismanagement in a
Parsi endowment and if there is an enactment
brought in to improve conditions in that Parsi
endowment, will say, "No, don't do it, it is
against our secularism"? With due
respect, [
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would say, it is misunderstanding. Secularism
means that you should feel respect for all the
religions. Secularism means that you should
feel that men of all religions are creatures of
one God, and that we have all respect for them
irrespective of caste and religion. That is
secularism. Secularism does not mean we
should ignore or show disrespect to any
religion, whether we believe in that religion or
not. That I submit, should stop all the
objections against this Bill on the score of
communalism. Of course, there is one legal
point—the question of appeal— that was
raised by Mr. Hegde. Shri Hegde has got the
view that the appeal should be expressly
provided for. I think that even if it is not
provided the authority of the High Court and
that ol the Supreme Court is there and the
appeal will lie before these Courts—
notwithstanding the word 'Anal'. There are
other minor matters and these are matters
which after the law is passed, could be later
dealt with by amendments. So if we go into
these things, unnecessary delay will occur. But
taking the measure as a whole and after having
had the deliberations of a very strong and
representative  Select Committee and the
consent of the House of the people, I would
request you to adopt it. I would further urge
that there may be measures which may be
agreed to and there may be measures which
you may throw out—I would appeal to you all
as Diwan Chaman Lall has said, —let us keep
it clear in our minds what the object is and let
us understand the true spirit which the Father
of the Nation—Mahatma Gandhi—wanted to
infuse in us—Ilove and respect for all. Let that
spirit be always our sole guide. Having that
before us, I think the provisions in this Bill are
not such that the Bill should be sent to “Select
Committee or that any one should dissent
from it. I feel that most of the points that I
wanted to meet have been either met by others
or after the discussion that we have had, the
hon. Members have been convinced. I hope
they are convinced. So I would not take much
time of the House. I would only respectfully
and humbly but with all the
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emphasis that I command, commend this
Bill for the approval of the House.

THE VICE CHAIRMAN (SHrRI B. C.
GHOSE) : Yes, the Law Minister.

12 NooN

Muslim Wakfs

SHRI AKBAR ALI: I am sorry Sir, I forgot
to mention one point. My hon. friend Shri
Dhage did refer to one point, mentioning my
name. It is true' that in Hyderabad there are
endowments of thousands of rupees which
have been made by the Muslim Kings, to the
temples. But as regards these temples,
generally speaking, the committee consists of]
the people who believe in that particular
temple. There are cases where there are Hindu
friends of mine who are mutawallis of certain
dargahs. There are cases where the Muslims
perform the duties of Mahants. But they are all
governed by the committee members who
believe in that particular denomination. That is
the spirit of broad mindedness which India has
always shown, and with all the feudalism and
all the defects that may have been there in
Hyderabad, I must say that so far as that part
of the land is concerned —leaving out the last
ten years, I do not count the last five to ten
years before the police action, for that is a
period for which most of us have to hang our
heads down in shame, but that is a different
proposition—leaving out that period so far as
these religious and social conditions, the social
relations, and cultural affinity are concerned,
they are such that Hyderabad can be ever
proud of them.

Dr. R. B. GOUR (Hyderabad): And the
repression also?

SHRI C. C. BISWAS: Sir, when the debate
began this morning, I thought that it was the
Law Minister and not the Wakfs Bill that was
under discussion and so long as the debate
maintained that character, I had no complaint,
for I thought I could take care of myself when
the turn came to me to speak. But I sincerely
regret the turn that the discussion took later
on. It developed into one of a communal
character and that was very deplorable. Sir,
we are very much apt to talk about the
secular
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character of our Constitution or of the State
being a secular State. But I am not at all
certain that we, all of wus, realise the
implications of what we mouth so lustily.
What exactly is meant by the Constitution
being secular or the State being a secular
Stats? By describing the Constitution or the
country in these t?rms, you do not do away
with the fundamental facts of life. India is not
a small country. We have vast areas with vast
populations and if any of us felt that the whole
of that population in the whole of the country
could be dragooned into uniformity in respect
of any matter, well, ho would be living in his
own paradise. That is all that I can say. There
must be diversity; but what is essential is that
there must be unity in diversity. That should
be our aim. So long as that fundamental unity
is not sacrificed we ought not to shy at the
very idea that there are so many people of
different views or different persuasions, or of
different modes of life. Diversity is not
inconsistent with secularism. As some hon.
friends have already explained here, what is
meant by secularism is that we must have
respect for every religion. There must be
people belonging to different systems of
religion. You cannot get away from that fact
and it is as well that we always bore that in
mind. When bringing in any measure the cry is
raised that this is only for the purpose of this
particular community or that particular sect or
particular religion, and therefore, because I do
not profess that religion myself, I must be in
honour bound to oppose it. That is not a
correct attitude. If our State is a secular State
that means that every one should have respect
for the views and the opinions of others, not
merely in the matter of religion, but in other
matters as well. We speak of a democratic
State. What is democracy? Every person must
be given full right to express his own views.

The Constitution itself grants that freedom,
freedom of expression, freedom of opinion and
so on. What does that mean? That does not
mean that ' we should all be regimented,
that



3917

fShri C. C. Biswas.] every one of us should
be cast in the same mould of uniformity. That
was never intended and I hope the day will
never come when that will be insisted on as a
matter of law or of Constitution. If that is
done, that will be a negation of democracy
and that will be the negation of every principle
of Constitution.

Sir, bearing these things in mind, I venture
to suggest that the present Bill does not offend
against secularism or against the Constitution
which fully recognises differences of religion,
differences of opinion, differences of practice
and so on. Now, what is the object of this Bill?
Let us be clear about it. The object of the Bill
is to see to it that the various endowments,
charitable, religious, etc., are duly
administered. Now, it is a function of the State
also to see to it that these endowments are
properly administered; the State cannot divest
itself of that responsibility. Well, it so happens
that from the early sixties you have Acts
enacted for the governance of religious
endowments and charitable endowments. They
began in a certain way and it was found by
experience that that was not enough and then
new Acts were introduced and so on. Even
then you find that some of the Acts passed
since 1863, or whatever the date is, were of a
general character, as my hon. friend Mr.
Reddy pointed out. Well, they applied to all
kinds of endowments; but sometimes
experience showed that this was not quite
satisfactory. Then you had legislative
measures in different States or different parts
of the country, not for the whole country, but
dealing with particular denominational
endowment. But the object was the same. If
administration could be more effectively and
more satisfactorily carried on if the law was
confined to a particular kind of endowment,
what was the harm? The principles are the
same. Now, if you look at this Bill, this Bill
may as well be a model for the administration
of any endowment, whatever be the religious
denomination to which it belongs. The
provisions would be essentially the
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same; mutatis mutandis they might be applied
for the governance of a mosque or of a
temple, say like the Tar-keswar endowment in
West Bengal or any endowment in South
India. The whole object is to see that the
purposes for which the endowment was
created are fulfilled. Sometimes, unfortunately
that is our experience, the persons who are in
charge,——call them Shebaits, call them
mahants, give them any name,—they misuse
the funds which are placed at their disposal,
they abuse their powers and they convert these
public institutions into institutions for their
own individual benefit. That has got to be
stopped and, therefore, there must be strict
supervision not by one person but by a body
of persons, competent men who are really
interested in the welfare of these institutions.
They must be there and they must maintain a
vigilant watch over the conduct of those who
are in charge of day to day administration so
as to see that all possible abuses are avoided
and the management furthers the object for
which the endowment was created. That is the
object of this legislation, and nothing more
than that.

There have been so many speeches, but I
should have welcomed amendments for the
purpose of tightening the administration if
there has been any loophole. I do not claim
perfection for the drafting of this Bill; there
might be loopholes but we gave it our best
considerations, and you have got here what we
were able to produce. When the original Bill
was introduced, it was not quite good, not in
good shape and form, and that is why I
undertook to prepare a practically fresh draft.
The whole thing was recast, the object being
to make it as clear as possible and make it
really workable. One of my friends telephoned
to me yesterday evening and he said that he
had read some provision of this Bill and found
that the Bill was unworkable. I would have
welcomed him here today to point out as to
why or how this Bill is not workable. If that
was so, I would certainly have expected him
to move some amendments and would
have
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advised the mover of the Bill to accept them in
order to make the Bill a better one, but
nothing of that kind has happened. All sorts of
opinions have been expressed and all kinds of
speeches have been made, but none directed
towards the improvement of the Bill. That has
not been done. The time of the House has
been taken up in considering whether this was
against the Constitution or not. As I said. Sir, |
will not repeat—Diwan Chaman Lall has
made it perfectly clear and I am thankful to
him—that the Bill does not offend against the
Constitution merely because the Bill is
concerned with Muslim wakfs.

Muslim Wafc/s

SHRI GOVINDA REDDY: Who said that it
offends against the Constitution?

SHrR1 C. C. BISWAS: Or, even if it
is said that the State should not en
courage this, or any other Bill which
my friend may bring forward, say,
for the purpose of securing better ad
ministration of any endowment in
South India ...............

SHRI GOVINDA REDDY: Supposing, Sir,
I bring a Bill tomorrow seeking a measure of
this kind for the better regulation of some
temples restricting admission, will he consider
that?  Will he support it?

THE VICE-CHAIRMAN (SHri B. C.

GHOSE) : It is hypothetical.

SHRI C. C. BISWAS: So far as restricting
admission is concerned, well, that is expressly
dealt with in the Constitution itself. The
Constitution enables the Central Government
or any State Government to enact a law which
shall prohibit any such practice. If we look
article 25(2) it will be clear. Article 25(1)
guarantees freedom of conscience and the
right freely to profess, practise and propagate
religion to everyone in the State subject to
public order, morality and health. Then
follows the next clause <2) which says,
"Nothing in this article shall affect the
operation of any existing law or prevent the
State from making any law (a) regulating or
restricting any economic, financial, political
or other secular activity
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which may be associated with religious
practice; (b) providing for social welfare and
reform or the throwing open of Hindu
religious institutions of a public character to
all classes and sections of Hindus".

Now, if you make a law that a Hindu
temple shall not be open to Muslims that will
not be objected to but if you say that one class
of Hindus may not be allowed to enter into a
temple, that is objectionable and the
Constitution has definitely taken the power to
prohibit by law any such provision. That has
been done. Therefore, the Constitution as it
has been framed, takes due account of
existing facts and if there are any practices
which offend against our generally accepted
notions of what is right and what is wrong,
then you will see that provision has been
made to deal with them.

We talk of the Directive Principles of State
Policy. No doubt the attempt should be in that
direction; as a matter of fact it would be very
desirable if we had one common All-India law
applicable to all kinds of endowments, but
unfortunately that is not possible within a
short space of time. Does that mean, therefore,
that if any section of the community brings
forward a Bill—this is not a Government Bill
but a private Member's Bill—Government
must stand in the way, choke it off at the very
outset and prevent it because, three years later,
say, it may be possible for Government, after
collecting the facts from all over the country,
to enact a comprehensive measure? When that
comprehensive measure is enacted, that may
repeal the existing State Acts or the Central
Acts; nothing prevents it.

Now, it so happens that it was brought to
our notice that the Muslim wakfs had been
maladministered, that funds were being
misappropriated by people who had no right
to do so. Then, previously, questions arose
that the endowments were being converted
into private endowments, that is to say,
institutions for private benefit. Among the
Hindus you often have
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[Shri C. C. Biswas.] the Shebait appointed
from amongst the members of the family and
he enjoys the property as if it were his private
property but he clothes himself with the name
Shebait and, therefore, no courts can touch
him. That is all a misuse of the powers given
to him. In the case of the Muslim wakfs, it
was similarly found that many people were
really using them for the benefit of their
family, and then the leaders of that community
thought that it was not right, and that if
anyone wanted to make provision for the
members of his family, he should do so openly
and in a straight-forward manner. They should
expressly provide that the object was partly to
benefit members of the family. Then it was a
matter of policy whether in such a case yuu
would recognise such a wakf as a wakf at all.
This led to the enactment of the Act of 1913,
and it was there declared that it shall be lawful
for a person professing the Muslim faith to
create a wakf which in all other respects is in
accordance with the provisions of the Muslim
law, for the following, among other purposes:
"for the maintenance and support wholly or
partially of his family, children or
descendants." It was a straightforward way of
dealing with the matter instead of a law that
allowed irregularities to go on in the name of
religion. And then they say in the proviso,
"provided that the ultimate benefit is in such
cases expressly or impliedly reserved for the
poor or for any other purpose recognized by
the Mussalman law as a religious, pious or
charitable purpose of a permanent character."
So in this Bill we are making provision for the
administration of a wakf only in so far as it is
confined to the religious and charitable
purposes of it. So far as that portion of the
wakf is concerned, which is for the benefit of
the children and other members of the family,
that does not come within the scope of this
measure. Whether the members of the family
play ducks and drakes with what has been
given to them is another matter, but so far as
the ultimate object of the charity is
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concerned, that must be secured and to that

extent the powers of supervision must be
strictly enforced. This is the provision which
we have made in this Bill. I should have
welcomed them, if there were any alternative
suggestions for the purpose of securing this
object, but I have not found any, either in the
speeches or in the amendments of which
notice has been received. I have not had any
alternative suggestions in order to protect the
religious part of it, the charitable part of it
from the other part, namely, "for the
maintenance and support wholly or partially
of his family, children or descendants" so that
we could make certain changes in the
provisions which will secure that object in a
more effective manner. Nothing of the kind.

I shall not take up more time of this House, as
the matter has been fully discussed here. Now,
Sir, I come to the question of appeal. We have
mentioned that a question as to whether a
particular wakf is of one category or another
will be decided by the Board, but the decision
will be subject to the institution of a civil I suit
by any person interested in the wakf.

[MR. DEPUTY CHAIRMAN in the Chair]

It was suggested that the mention ; of'a "civil
court" would exclude the right of appeal. That
is not the case. m [ am sorry that that hon.
Member who ' raised the point is not here.
Where I power is givento an ordinary court
to deal with a matter, that carries - withita
right of appeal. But if a court of special
jurisdiction is created, there a right of appeal has
to be expressly provided by statute. The general
statute is the Code of Civil Procedure which
applies to all ordinary courts, and section 96 of
the code says that an appeal will lie from
every , original decree. I thought that it was so
simple that it did not require to be emphasized at
all.

DRr. P. V. KANE: Here in the Bill you have
used the word 'final'. Will it take away the
provision in section 96 of the Civil Procedure
Code?
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SHRI C. C. BISWAS: No, that is what I am
pointing out. Section 96 says: "Save where
otherwise expressly provided in the body of
this Code or by any other law for the time
being in force", etc. If there was an express
provision that the decree shall be final without
the right of appeal, then that would have been
the case, but not otherwise. I will read out
from the same section. "An appeal shall lie
from every decree passed by any court
exercising original jurisdiction to the Court
authorized to hear appeals from the decisions
of such Court." And I will give you Mulla's
comments supported by decisions of courts. I
will not quote the decisions of the courts. It
will take a long time. I shall read Mulla's
comment only.

DRr. P. V. KANE: The word used in "the
Presidency Small Cause Courts Act is also
'final' and there you have got no appeal. It will
mean that the same thing will apply here and
the decree will be final.

SHRI C. C. BISWAS: In the Presidency
Small Cause Courts Act it is expressly
provided that no appeal shall lie against the
decision of a Small Cause Court, but there is
no such corresponding provision to be found
in this Bill. In the absence of any such specific
provision the ordinary law will apply and if
the court referred to is a court of ordinary
jurisdiction, the right of appeal is implied and
not merely implied, it is in accordance with
the express provisions of the Civil Procedure
Code.

SHrr K. S. HEGDE: What is the legal
import of the word 'final'? What is final? Is
the decision to be final or is the approach to
the civil court to be final?

SHRI C. C. BISWAS: The decision of the
court subject to all the incidents of appeal is
final.

SHRI K. S. HEGDE: Which court's decision
is to be final?

SHRI C. C. BISWAS: The decision of the
appellate court; the highest court of appeal.
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SHRI K, S. HEGDE: "The decision of the
court shall be final". Is it a legal limitation
that you have imposed upon the right of
appeal or not?

SHrI C. C. BISWAS: No, I will just
tell you.........

SHRI K. S. HEGDE: Then remove the word
'final'. It is quite all right still.

SHRI C. C. BISWAS: "Where by a special
statute matters are referred to the ordinary
courts of the country the implication is that
the court will determine those matters as
court. Its jurisdiction is only enlarged and all
the incidents of that jurisdiction including the
right to appeal from its decision remain."

SHrI K. S. HEGDE: But by putting the
word 'final' you are putting a limitation on it.

SHRI C. C. BISWAS: No, because when
you mention "civil court" it includes the
appellate court also.

SHRI K. S. HEGDE: Then why use the
word 'final'?

SHrr C. C. BISWAS: Because 'court'
includes the appellate court also; it means that
the decision of the appellate court shall be
final. The limitation applies to the ultimate
decision of the appellate court.

SHRIK. S. HEGDE: Is it necessary?

SHrI C. C. BISWAS: It may not be
necessary but it follows from the provision of
the Code of Civil Procedure as it has been
interpreted by courts.

SHrRI B. C. GHOSE (West Bengal): But
lawyers never agree.

SHRI C. C. BISWAS: It may be somebody's
misfortune but other people's fortune.
However, that is the position. At any rate, as |
said, that is the view which the Law Ministry
took. It may be a wrong view. It very often
happens that some decisions are taken and
then the superior courts snap them asunder.
But
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[Shri C. C. Biswas.] we have got to act on a
particular view which we think to be right. I
expected my friends here to put in an
amendment to make the position perfectly
clear, if they had any doubt, but I looked in

vain for any concrete or practical
suggestions.
SHRI S. N. DWIVEDY (Orissa):

Send it to the Select Committee then.

SHrI C. C. BISWAS: Even the Member
who gave notice of a motion to refer the Bill
to a Select Committee was not willing to
move it and the other Member who was here
asked for leave to withdraw his motion and
the whole House concurrently gave him that
permission.

SHrI K. S. HEGDE: It is within your power
to amend it even now.

SHRrI C. C. BISWAS: Why should 1? T am
not the sponsor of this Bill and personally I do
not think an amendment is called for. What I
suggested was that if my friend was very
doubtful or diffident about it, it was open to
him to give notice of an amendment to make
that position perfectly clear beyond any
possibility of doubt. That is what I am
saying.

MR. DEPUTY CHAIRMAN: Is the hon.
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Minister prepared to accept such an
amendment?

SHRI C. C. BISWAS: This is not my Bill.
Also T have said that, in my opinion,
such an amendment is unnecessary; so why
should I make that amendment?

I do not think there was any other point of
law which was raised and which calls for my

reply.

SHRI B. GUPTA: Sir, I move that the
question be now put.

MRr. DEPUTY CHAIRMAN: He has to
reply anyway.

SHRI C. C. BISWAS: Even if the question
is put, he has to reply.
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SHRI AKHTAR HUSAIN: After the wise
guidance that has been given by the Leader of
the House, I feel that my responsibility in
the matter  of replying to the debate has been
greatly diminished. 1 do not  think it is
necessary to reply in detail to the criticisms
advanced but I will certainly meet some of the
points that have been raised. First of all, I
must express my gratitude to those hon. col-
leagues who have expressed their
sympathy with this measure and who have
shown by their speeches  that their view is
that the Bill is really of such a nature that it
seeks  to serve the cause of humanity and as
such it should receive the help and support of
all right-thinking Indians. I am extremely
grateful to those hon. colleagues who have
expressed their fellow-feeling in such a
manner as to create confidence in the minds of
persons who will be mostly affected by this
Bill, that their interests  are absolutely safe in
the hands of this secular Parliament of
ours, and the kind of support that has been
extended from various quarters is certainly a
very great encouragement to-me in the
discharge of my duties with respect to this Bill.
After all, what happened was, the sponsor of
this Bill in the House of the People came
forward with it and the Leader of this House
came in only incidentally. If his presiding at
the deliberations of the Select Committee has
given rise to any misunderstanding, I wish it to
be clearly understood that he was there not in
his capacity as the Law Minister but as a distin-
guished jurist and as one who was in a position
to give guidance and advice in the framing of a
Bill which concerns a very large number of
citizens of this country. The sponsor came
forward in the House of the People and made a
request that 'here is some humanitarian duty to
be performed; here are these properties that are
being mismanaged; please lend your helping
hand for the purpose of bettering the agency
for the management of these properties and to
ensure a better and more efficient control over
them'. Actuated by feelings of sympathy and
fellow-feeling,
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hon. Members of
People acceded to
sponsor of the

Muslim Wakfs

the House of the
the request of the
Bill. They gave him
every help and assistance. People of
different  religious denomination
agreed to serve on the Select Committee and
by their advice helped in the deliberations of
the Select Committee. As a result of their
deliberations, a measure was evolved. Thanks
to the kindness of the hon. Shri Charu Chandra
Biswas, the Law Ministry's expert draftsmen
also lent their help in drafting this humani-
tarian measure. This having been done, the
measure was passed by that House and now it
has come to this House. And it appears that my
hon. colleagues in this House are in no way
wanting in that feeling of fellowship and
sympathy that was demonstrated in the House
of the People and for that I express my
gratitude to them and I thank them for the very
valuable and constructive suggestions made by
them and I trust that with their blessings we
will be able to make a success, if this Bill is
passed, of the management of the various
Muslim wakfs and we can ensure that their
administration is carried on efficiently and
expeditiously under the provisions of this Bill.
After that, a similar measure may be framed
for other communities also, but that is a matter
for others. What I want to put forward at this
stage is that similar provisions have been
found to work successfully in four States of
our Union. This measure before us is an
improvement, having been framed in the light
of experience of the working of the other
measures now in force in the various States,
and therefore it should be given full effect and
enforced so that we may have uniformity of
legislation in all the States.

Of course, I have to remove certain doubts
and apprehensions that have been expressed
and I shall do so without taking very much of
your precious time. Now, my hon. col-leacue
Dr. Kane who was pleased to criticise this Bill
said that wakf-alal-aulad should be excluded
because he had some apprehensions about
per-

[ 23 APRIL 1954 ]

Bill, 1952 3927

petuities being created by wakf-alal-aulad.
Wakfs-alal-aulad were declared to offend
against the law of perpetuity by the Privy
Council. It was in order to validate wakfs-
alal-aulad which were so common that special
legislation was enacted, and the Act of 1913
was passed which was referred to by my hon.
colleague Diwan Chamal Lall who with his
great legal knowledge and ability has
removed most of the doubts that have bsen
created as a result of undigested reading of the
law on the subject.

Now, the wakf-alal-aulad has been excluded
from the operation of this Bill to the extent to
which the funds of such wakfs are not for
charities. We find on page 2 that 'wakf means
the permanent dedication by a person
professing Islam of any movable or immovable
property for any purpose recognised by the
Muslim law as pious, religious or charitable
and includes a wakf-alal-aulad only to the
extent to which the property is dedicated for
any purpose recognised by Muslim law as
pious, religious or charitable. That is to say, so
long as the wakf continues for the benefit of
the aulad, i.e., descendants of the creator of the
wakf this Act will not apply to income set apart
for the benefits of descendants. This Act has
not been framed for perpetuating them, but the
moment the aulad becomes extinct, then the
entire assets are available for utilisation for the
benefit of humanity. When that stage is
reached this Act will step in. Apart from that,
this Act does not in any way encourage either
the creation of wakf-alal-aulad or giving them
any protection. (Interruption). My learned
colleague says that it accepts perpetuity. Does
he want us to frame a Bill which would render
the provisions of the Act of 1913 nugatory?
We are not here dealing with private wakfs. I
have come to this House for the purpose of
requesting my hon. colleagues, through you,
Sir, to lend their support to this Bill which
seeks to ensure better management of wakf
property. We are not concerned with
perpetuities at all so far as this measure is
concerned. This is a purely
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[Shri ~Akhtar Husain.] humanitarian under this Bill only when it is made
measure for the purpose of preventing the according to law and is valid. There
income from wakf properties from being is no.intention to help those people

wasted by persons who somehow or other
have got into possession of these properties
and who are misusing them and utilising them
for purposes other than those prescribed by
the creator of the wakf. That is all this Bill
seeks to achieve. I hope I have said enough to
satisfy my hon. colleague from Poona that
there is nothing more for him to worry about
in this matter.

Then my hon. colleague from Poona
also referred to............

AN HoN. MEMBER: He is from Bombay.

SHRI AKHTAR HUSAIN: I am sorry; I will
correct myself. My hon. colleague from
Bombay also had some apprehensions about
clause 55 of the Bill. I would assure him that
these are all meant only for the purpose of
simplifying the procedure and not for making
the provisions of section 92 of the Civil
Procedure Code nugatory mor inoperative. If
somebody invokes without any force any
provision of law, neither I nor my hon. col-
league with all his experience and legal
knowledge can stop irresponsible persons
from raising irresponsible pleas in any court
of justice.

There was my hon. colleague, Mr. fHegde;
he expressed some apprehensions that there
are people who would execute deeds of wakfs
for the purpose of preventing their properties
from being taken away ly their creditors. I
wish to assure him, through you, Sir, that I
have no intention of supporting any cheating
or any violation of any law. The sponsors of
this Bill never had any intention of taking
away any property from the reach of the
creditors. After a wakf had been calculated to
defeat or delay creditors a suit can be institv' '
either under the Transfer of Pron Act or any
other Act that the transaction is invalid as it
would defpt>t the creditors. There is legal
remedy to set aside wakfs invalid for any
reason. A. wakf will be recognised

who want to put away their properties

from the reach of their creditors. My
hon. friend has been pleased to ex
press........

SHri K. S. HEGDE: [ even now

think it will be possible..............

SHRI AKHTAR HUSAIN: My hon. and
learned friend still persists. I am extremely
sorry that being a lawyer himself he should
persist in saying that any provision of this Bill
would make it possible to create wakf to
defeat creditors. A wakf is a trust which has
been duly made, which is not illegal on other
grounds. Supposing somebody makes a wakf
of another man's property, it would not be a
wakf under the Mohammadan law. Supposing
somebody makes a wakf to defeat his
creditors, it is not then a valid wakf. I think,
Sir, I have said enough on this point.

Again, Sir, there was something said about
clause 6; and Shri C. C. Biswas has been
pleased—an eminent jurist as he is—to
explain away the doubts entertained by the
Members.

SHu K. S. HEGDE: You have put it
correctly; he has been pleased to 'explain
away' the clause! (Laughter).

SHRI AKHTAR HUSAIN: I will request my
hon. friends not to read words (in the clauses)
which do not exist; for example, he should not
read in clause 4 "that the decision of the Civil
Court of the first instance shall become final".
These words do not exist. I am surprised that
Members go on insisting even after the
clarification made by Shri C. C. Biswas.

MR. DEPUTY CHAIRMAN: All of us, I
think, have missed clauses 6(2); you may
please read it.

SHHI AKHTAR HUSAIN: Clause 6(2)
says:

"Notwithstanding anything contained in
sub-section (1), no proceeds? under  this
Actin respect
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of any wakf shall be stayed by reason only
of the pendency of any such suit or of any
appeal or other proceedings arising out of

such suit"
I am thankful to you, Sir, for your
suggestion. 1 am  particularly  thank

ful to the Deputy Leader of the Com
munist Party for his sympathetic ap
proach to this measure.............

MR. DEPUTY CHAIRMAN: I suggest to
you to answer only such points as are
remaining unanswered.

SHRI AKHTAR HUSAIN: There is really
nothing more for me to answer, and I thank
those hon. Members who have lent their
weight in support of this measure.

MR. DEPUTY CHAIRMAN: The question
is:

"That the Bill to provide for the better
administration and supervision of wakfs, as
passed by the House of the People, be
taken into consideration,"

The motion was adopted.

Clauses 2 to 69 were added to the Bill.

Clause 1, the Title and the Enacting
Formula were added to the Bill.

SHRI AKHTAR HUSAIN: Sir, I beg to
move:

"That the Bill be passed.”

MR.
moved:

DEPUTY CHAIRMAN: Motion

"That the Bill be passed." SHRIK. B.

LALL: Yes. (Laughter).

MRr. DEPUTY CHAIRMAN: What, are
you opposing the passing of this Bill?

SHrI K. B. LALL: Sir, I want to correct
some misunderstanding. I welcome this
measure. I shall be brief. But what I meant to
say during the course of the first reading of
the Bill was that the objects contained in the
Bill were not objectionable; what
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was that there
separate  piece  of

disintegration ~ of

I meant to
should not be a
legislation ~ for  the
the  community; all  these  laudable
objects of this Bill could be incor
porated in one common civil code.
That will command the respect of the
whole country. My hon. friend want
ed to convince me with regard to the
fact that there can be one common
code with regard to  property but
how can there be, he asked, a
common law  with regard to reli
gious things? Supposing a man
bequeaths some property for a
separate class for the study of Koran;
and some other body bequeaths some
property for the study of the Vedas;
these can be done in a common way,
and each person, according to his
choice, might bequeath  property or
perform any act. My purpose is not
to oppose whatever is contained in
! this measure or bring a communal at-
I mosphere in this House. It has been
unhappily badly  misinterpreted, [ am
sorry to say, by my friends from Delhi
and the Punjab who so vehemently
opposed what I said. Everybody sup
ports all the good things contained
in this Bill, all these things should be
done by everybody, but there is no
point in  simply  misinterpreting  an
other and raising  feelings  unneces
sarily.  Now, I will again request
those who may have an opportunity
to operate this Act to behave in the
spirit in  which the Constitution of
our nation expects them to behave. I
find a silver lining in the speech of
the hon. the Law Minister who has
very candidly confessed that there is
necessity for one comprehensive com
mon code. With that silver lining be
fore our eyes I hope that the people
would look forward for the realisation
of the ideas that the Law Minister
has given to us just now. And he has
very rightly pointed out that it can
not be within his power debar
people from bringing any such legis
lation. The Law Minister has admit
ted that there are such provision in
the Constitution itself and he

suggest

to

DRr. SHPIMATI SEETA PARMA -NAND: In
view of the fact that the hon. Member is
going to take some
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[Dr. Shrimati Seeta Parmanand.] time, may
I appeal to the House to sit a little longer?
(Interruption.)

MR. DEPUTY CHAIRMAN: Mr. Kailash
Bihari Lall, all your remarks are irrelevant.
Please finish up your speech.

SHRI K. B. LALL: I was saying that what
the Law Minister had said was quite all right.
He has said that a comprehensive civil code is
necessary and that so long as he does not
bring such a comprehensive Bill, people are at
liberty to usher in such things as they like
because the Constitution provides for them.

MRr. DEPUTY CHAIRMAN: Mr. Kailash
Bihari Lall, all these points you have already
referred to earlier. You are repeating them.

SHRI K. B. LALL: I find that the Chair is
also impatient.

MR. DEPUTY CHAIRMAN: Please don't
repeat what you have already said.

SHRI K. B. LALL: I am going to sit down
as a matter of fact, because the more I am
interrupted, the more I am likely to lose the
thread. 1 wanted to finish in one or two
minutes, but now it will take some time to
remember what I was saying.

MR. DEPUTY CHAIRMAN: I can't allow
you, Mr. Kailash Bihari Lall, to repeat your
arguments.

Suri K. B. LALL: I have followed
you quite clearly, and I think you are
repeating the very thing...............

SHRI TAJAMUL HUSAIN: Sir, he should
withdraw that remark against the Chair. The
Chair does not repeat anything.

SHRI K. B. LALL: What is the remark I
have made?
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MR. DEPUTY CHAIRMAN: Please finish
your speech.

Suri K. B. LALL: Sir, I am being
interrupted every now and then. I think I am
under your protection.

MR. DEPUTY CHAIRMAN: Please finish
your speech. Don't repeat.

SHrI K. B. LALL: So, till
comprehensive Bill or law is
before this House by the
ter, my only appeal .............

such a
brought
Law Minis

MR. DEPUTY CHAIRMAN: Order, order.
Mr. Kailash Bihari Lall, please resume your
seat.

Suri K. B. LALL: 1
anything........

never meant

MR. DEPUTY CHAIRMAN: Order,
order. Please resume your seat. I
do not allow you to repeat..................

SHrRI K. B. LALL:
ing, Sir, ........

I am not repeat

MRr. DEPUTY CHAIRMAN: Mr. Kailash
Bihari Lall, will you resume your seat?

SHrRI K. B. LALL: Yes, | am resuming my
seat. With due deference to you, Sir, I might
say that perhaps you are losing your temper.

SHRI TAJAMUL HUSAIN: Withdraw it.

MR. DEPUTY CHAIRMAN: Yes, now the
mover of the Bill.

SHrRI AKHTAR HUSAIN: Sir, I have
nothing more to add except to express the
hope that with the blessings of all sections of
the House, when the Bill is passed, it would
succeed in achieving the objects it seeks to
attain.

MR. DEPUTY CHAIRMAN: The question
is:

"That the Bill be passed."

The motion was adopted.



