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within six months from that date,
that is, before the 23rd March 1954.
In fact, but for the necessity to re-
delimit constituencies in that State,
the general elections could have taken
place much earlier. The Delimita-
tion Commission has finished its
work in these two Stateg and it is
understood that the electoral rolls for
the new constituencies are also print-
ed up and ready.

In these circumstances, Govern-
ment have decided that the general
elections in both these States will
have to be conducted on the basis of
the existing election law. It was
hoped that it would be possible to
get the Representation of the People
(Amendment) Bill passed by both
Houses of Parliament in sufficient
time to run the general elections on
the basis of the amended law; but
unfortunately, this hope has mnot
materialised. The elections will ac-
cordingly be held on the basis of the
existing law and all necessary steps
are being taken by the Election Com-
mission and the State authorities, so
that the elections in both the States
are over by about the first week of
March 1954.

Sart M. MANJURAN (Travancore-
Cochin): On a point of information,
may I know why the general elec-
tions in Travancore-Cochin  should
be conducted before the 24th March
19542

Surr C. C. BISWAS: Under the
Constitution there should not be an
interval of more than six months be-
tween one session and another session
of the Assembly.

Pror. G. RANGA (Andhra): 1In
view of the fact that Government
has proposed to go ahead with the
elections and in view of the informa-
tion given by my hon. friend that all
other things are being kept ready, is
it necessary then for the Govern-
ment to continue their earlier noti-
fication to keep their interim ad-
ministration till March? Can they
not possibly have the elections much
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earlier and thus put an end to this
interim administration?

Surr C. C. BISWAS: Steps are al-
ready being taken in order to start
all the preliminary operations. I have
given only an estimate that it is ex-
pected to finish the elections by the
first week of March, but it may be
earlier.

Pror. G. RANGA: Can they not do
it earlier?

Mr. CHAIRMAN: He has said that
he has given only the latest date.

—

THE BANKING COMPANIES
(AMENDMENT) BILL, 1953—

continued
Surt S. N. MAZUMDAR (West
Bengal): Mr. Chairman, yesterday

I was on the point of referring to
some apprehensions expressed by my
hon. friends, Mr. Parikh, Mr. Hegde
and to some extent by Mr. Ghose
that honest people would be unwill-
ing to accept directorships after the
passing of this measure. I have al-
ready said that I do not claim to be
an expert in legal or banking affairs,
but as a layman it seems to me that
these apprehensions are not well-
founded, because I do not think any
honest director has got anything to
be afraid of by the provisions of this
Bill for two reasons: First, from ex-
perience we have been seeing that on
many occasions the industrialists were
complaining, for example, that due to
the rise in labour costs, it would be-
come impossible to continue in indus-
try. We have seen that they haveg,
not discontinued it but have gone on
continuing in industry. Secondly
from our experience about how the
directors and gentlemen of that class
fare under the Congress Government,
I can assure them that they need not
have any apprehensions on this mat-
ter. Thirdly, the High Court which
has been empowered in this connec-
tion, I do not think, will take any
such revolutionary step that the hon-
est directors need fear, as my hon.
friends envisage.
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Next, Sir, I shall come to some
other points. As regards the failure
of the banks, particularly in West
Bengal, from what I know as a lay-
man, it was due to three causes. Un-
doubtedly the most important reason
was the unsound practices of the
management even amounting to be-
trayal of the trust placed upmon them
by the depositors. The other was
lack of help from the Reserve Bank
in time. This was also an important
factor. This was mentioned by my
hon. friends earlier and I also add
my voice. Lastly, there was the cate-
gory of banks whose assets were
mostly in Pakistan. In the conditions
of the post-partition period, this led
to serious difficulties. This Bill, as I
understand it, seeks to deal mainly
with the cases of the first category or
with the conditions arising out of the
first category. But what this Govern-
ment contemplates to do in the
future to help the small banks in
times of need, about that a question
has been asked from all sides of the

House. Big banks rarely entertain a
small investment proposal. The
small traders and businessmen are

not even known to the big banks and
they don’t give any help in time to
them. Now we know in our economy
the small banks have yet a role to
play. The Rural Banking Enquiry
Committee report also admitted that.
It is no use saying that banks which
do not have a capital above a cer-
tain limit have no justification to
exist. There is no use saying that.
How is the Government going to help
the smaller banks and thereby help
the smaller people in the villages and
the small depositors dependent on
these banks? What concrete schemes
the Government 1s going to evolve 1n
this matter we must know.

Now, as regards the Reserve Bank,
many complaints have been made
and these are also justified to a great
extent. Now the Reserve Bank cons-
tituted as it is, I think cannot be very
sympathetic to the smaller people but
I am noft going into that point im-
mediately now. The question of the
financial structure of the country was
also raised but as regards that, it is
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my submission that unless a radical
transformation is carried out in the
financial structure, actually no radi-
cal measure to help these smaller
people can be evolved. Some
friends of mine yesterday raised the
point of nationalisation of banks. I
think if nationalisation of banks and
other things are really meant to help
the people, then certain pre-condi-
tions must be fulfilled. In short,
that pre-condition is, as I have said
just now, a radical transformation of
the economic structure. Coming to
the question of banks, when there
are foreign exchange banks, banks
dominated by British capital in our
country—some 15 to 20 and they are
—in recent years—taking more and
more interest in the internal trade,
if these banks are left intact, what is
the use of nationalisation? What is
the use of that nationalisation? That
I shall deal with later. In order to
really carry out these things, it is
necessary to nationalise and confis-
cate British capital, to abolish land-
lordism and zamindaris without com-
pensation so that the peasants in the
villages will be able to retain their
earnings. Only on that basis any
sound scheme of rural credit or any
sound scheme of extending the bank-
ing institutions to the rureal areas can

be helpful; otherwise it will be a
complete mockery or travesty of
things. Secondly, we know how

nationalisation is earried out under
the Congress Government. The Air
Corporation came into being only
when the air bosses were no longer
abile to continue their business and
then the Government stepped in. As-
suming for granted that Government
decides upon the step to nationalise
the banks, what will happen? The
bosses of the big five Indian banks
most probably will be nominated as
directors of that nationalised institu-
tion and they will not work the insti-
tution in the interest of the people,
smaller people.

As regards the provisions of this
Bill, as I have said, I don’t know
Mmuch of the banking business. Stili,
voming from West Bengal where a
large number of banks failed result-
ing in serious hardship to a large
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number of people, I have come to
know something about that. So I
think it is my duty to mention it.
Formerly, as far as my information
goes, it was obligatory upon the
liquidator to call meetings of credi-
tors and contributors within a month
of the winding up order for the sake
of appointing a Committee of Inspec-
tion along with the liquidator. This
was a very valuable right for the de-
positors but the Banking Companies
Act of 1949 did away with this valu-
able right and the Court was given
powers to dispense with the meet-
ings and proceed with the appoint-
ment of a Committee. But this has
taken away much of the confidence
of the depositors. The Government
has not paid any attention to this.
If this was taken up and incorporat-
ed in the Bill, I think the poor de-
positors who have suffered much and
who have come to be very apprehen-
give of this sort of affairs would have
got some confidence. Now as regards
the present liquidators, much has
been said by my friend the Deputy
Minister who piloted the Bill and
alsc much has been said in the Re-
port of the Committee as to how the
liquidators in the majority of the
cases at least, worked +to entrench
themselves in their own interests so
that the liguidation proceedings be-
came dilatory and expensive. Now
the Reserve Bank is going to insti-
tute an enquiry into the affairs. WMy
suggestion is that it should be seen
that the present liquidators as far as
possible, if not completely, should be
excluded from continuing in the inte-
rest of that enquiry. Another fact
was mentioned yesterday perhaps by
Mr. Gulsher Ahmed that the Banking
Companies Act of 1950 i.e’ the Act
which was passed to replace the Or-
dinance of 1949, provided that the
High Courts should frame rules for
the speedy disposal of the liguidation
proceedings but as far as my infor-
mation goes, the Calcutta High Court
has not framed any rules. I don’t
understand how this could happen
particularly in West Bengal and Cal-
cutta where the situation was very
serious. Actually in the report I find
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my suggestion to exclude the possi-
bility of the present liquidators con-
tinuing.

Sart GOVINDA REDDY (Mysore):
They automatically cease with the
enforcement of this,

Sarr S. N. MAZUMDAR: Now 1
shall come to the end of my speech.
1 shall repeat my appeal which 1
made yesterday to my friend the hon.
Deputy Minister to see what actual re-
lief can be given to those unfortunate
people who have lost their money.
Among these there are many helpless
widows and there are many retired
employees who practically deposited
their life's savings in the banks and
the closing of the doors of these
banks have practically made them
paupers. Hopes have been evoked in
their minds but the hopes are not as
I said yesterday, that some legal
steps are being taken or some steps
are being taken to expedite the liqui-
dation proceedings. The hopes that
have been evoked in their minds are
that they may be able to get back
some portion of their money, whether
through the liguidation proceedings
or by other means. As a layman I
shall request the Government to
consider this point whether any
steps will be taken to provide some
relief to these people. Because these
people are not the victims of their
own fault, they are the victimg ¢f
the betrayal of their trust by the de-
linguent  directors, they are the
vietims of mismanagement and cal-
lousness and negligence of the Gov-
ernment to come forward in time
with measures to prevent this state
of affairs. They are also to some
extent victims of the negligence of
the Reserve Bank of India. Because
in previous legislations the Reserve
Bank was empowered to see that un-
desirable practice as regards the
opening of branches or as regards the
opening of new banks cannot conti-~
nue. But it practically did nothing
in that matter. So I shall not take
much of your time or of the House
but before I resume my seat I shall
make another appeal that these
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people who have been rendered prac-
tically destitute due to the closure of
the banks should be given some re-
lief. I shall not quibble about the
legal expression or form in which
that relief is to be givenr but if real-
ly the Government wants to do some
justice to them after so many years
and after neglecting the whole thing
callously for so many years, then this
should be seriocusly done.

Surr H. P. SAKSENA (Uttar Pra-
desh): Sir, T hail the Banking Com-
panies (Amendment) Bill, 1953, as the
guarantor of the security of the
small savings of the poor people who
happen to be depositing, perhaps one
in a thousand, their money in banks.
At the time of making these deposits,
these poor people, uneducated men
in most cases, cannot differentiate
between a good bank, a sound bank
and a tottering bank. Banks, Sir,
have been in existence for long and
shall remain in existence, in spite of
crises that sometimes overtake bank-
ing institutions, as it happened four
or five years back.

Now I have to draw the attention of
this House to a very painful aspect
f the manner in which we are pro-
eeding with  this legislation. The
rst Banking Companies Act was
assed in 1949. That Act was amend-
d in 1950, It is again now being
mended in 1953. This justifies the
riticism which our friends of the
ypposition generally level against the
yovernment that Government always
yroceeds  with piecemeal legislation.
And ag I am a jealous watchdog of
he reputation of the Government
vhich I call my Government, I would
ot like this criticism and objection
o prove true. Therefore, I would
igain  urge upon the hon. Deputy
Jdinister for Finance who holds all
he authority of the Finance Minister,
he great and illustrious Finance
Viinister of the Government of India,
.0 see that at least so far as his de-
artment is concerned, this piecemeal
egislation will be the last on the
ist.
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Sir, as I said, this Bill guarantees
the savings of the poor man. While
going through this Bill, I found that
it rings with one supreme impor-
tance, that of safeguarding the inter-
ests of the depositor and that is why
I started by saying that this Bill is
the guarantor of the security of the
deposits, for by one means or the
other it safeguards the depositor’s in-
terests against the loot of some of
those capitalist friends who start
banks and then at some period of
time close the doors and the deposi-
tors suffer. My friends Shri Ghose
and also Shri Mazumdar have drawn
the attention of Government to that
aspect. I am not so much concerned
with the disaster that befell the de-
positorg of West Bengal in the past.
But I must see that such disasters do
not happen in future and I am sure
that the powers given to the High
Courts and the appointment of offi-
cial liquidators by the High Courts
will go a long way towards guaran-
teeing the interests of the depositors.

One little thing that I could not
understand was section 43A where it
is stated:

“there shall be paid, to every
depositor in the savings bank ac-
count of the banking company, a
sum of............ ” ete., ete.

I cannot understand why the savings
bank depositors are to be given
priority and special preference or
concession over other depositors.
This passes my comprehension. To
me, Sir, deposits of all types of deposi-
tors should be safeguarded. Why
savings bank depositors alone? So I
would like the hon. Deputy Minister
for Finance to throw some light on
this point when he gives his reply.

I find that after a lapse or a sleep
of about 20 years, that is to say, from
the time of its start, the Reserve Bank
is also to be brought into this picture.
My impression of the Reserve Bank
was that it was a bank reserved for
some reserved type of people, to do
some reserved tasks. When this Re-
serve Bank wag established in India
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we thought that it would take care of
the finances of the commonest and
the poorest people also. But nothing
of that kind has happened. Fortu-
nately, Sir, we have as our Finance
Minister today one of the best Gover-
nors of the Reserve Bank of India
and therefore, we hope this Reserve
Bank is to be brought intoc service
more and more how.

I am reminded, Sir, of the manner
in which banks about 25 or 30 years
back were allowed to fail. That was
a very sad and unifortunate period
and I remember the stand taken by
the late Lala Harkishen Lal when he
openly chargedthe European-owned
banks of India of having brought
about the failure of the banks owned
by him and started by him. I +too
was g sufferer. I have been a suf-
ferer of bank failures myself and I
know what it is to lose the money
which in all honesty and with the
best of prospects and hopes one sets
apart and deposits in a bank. But to
the credit of the banks administered
by the late Lala Harkishen Lal, I
must inform the House that I received
full sixteen annas in the rupee

Surr GOVINDA REDDY: Congra-
tulations.

my deposits, plus interest at 6 per
cent. Happily today, there is no
jealousy and there is no competition
from European-owned banks. All
the banks are at present being owned
by our own men and I hope that the
banks will come to be locked upon
as a safe place for the deposit of
money.

It was a very sad state of affairs
that we learnt from the sponsor of
the Bill that most of the money rea-
lLised by the liquidators in West Ben-
gal wag eaten away by their com-

missions and other administrative
charges.
3 pM.

I am sure under the plan
which this Bill envisages there will
be no difficulty on that score and
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that this Bill will start a new era in
the banking companies of the coun-
try.

In section 45G it is stated that
directors and auditors can be brought
before a court for public examination.
So I would like that if after exami-
nation the High Court considers the
conduct and the character of any one
of these directors or auditors to be
suspicious, a directive be sent that
they should subsequently not be ap-
pointed in any other bank as a direc-
tor or as an auditor, whatever the
case may he. Waw this ditection, if
given effect to, will save other banks
from those directors and auditors
whose conduct is not above reproach.
Something about it is mentioned on
page 7, section 45G (9) (b).

A very useful clause is found in
the Bill in which it is said that it
will be the duty of directors and offi-
cers of banking companies to assist
in the realisation of property. Other-
wise it would be very difficult for the
official liquidator to discharge his
duties faithfully and properly to real-
ise the heavy debts outstanding
against the assets of the banks. Un-
less that active co-operation and as-
sistance is offered by the previous
management, it shall not be possible
to realise the outstandings.

I say, Sir, that this Bill will not
only improve the prospects of the
safety of the depositors but it will
also go towards ensuring to us a
sound economic policy and I support
it.

Mr. CHAIRMAN: I would like

you to be brief. We have had a long
discussion.

SyEp MAZHAR IMAM (Bihar):
a1 (Gle) Al sl spw
iyl e s eale geepa
Glaie S0 ol eF o soly issf
Sy kel - pp Ll Usd g

b & (suggestion) hame el
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[For English translation, see Appen-
dix VI, Annexure No. 112.]

Dr. SuriMATI SEETA PARMANAND
(Madhya Pradesh): I do not wish to
take part in the debate except for the
fact that I had to make two or three
concrete suggestions.

At the outset I would like to con-
gratulate Government for bringing in
this [egisfafion fhough fthis is incom-
plete. Though incomplete it is some
effcrt to give some help to the poor
depositors who have recently lost heavi-
ly in the failure of 180 banks in which
92 crores of rupees were involved and
out of which nearly 30 crores have been
lost.

To begin with, I feel, Sir, that this
type of legislation coming before the
Council of States is hardly of much
use. It would be much better if the
Council does not say anything on it
because we are not allowed to bring
ir amendments and further more there
is always a sort of rush for time and
at that rate there is no point in mak-
ing suggestions and even if made they
are not likely to be incorporated in the
legislation. I would therefore make an
observation before I make two or three
suggestions with regard to this legisla-
tion, to Government. In the matter
of having even a Joint Select Com-
mitliee there has beea so much discus-
sion in the other House. Instead of
that, it in the Order of Business we
were to have a Select Committee on
a Bill—a sort of an informal Select
Committee I would say—not after the
introduction of the Bill in the House,
but when Government contemplates
any legislation, if Government puts a
draft of that Bill to both Houses sepa-
rately and asks such Members as are
interested in that Bill to make their
suggestions then the Government would
be able to usefully incorporate those
suggestions in the draft Bill that it in-
troduces and the Members will have
the satisfaction that they have been
able to make some use of their presence
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here. Under the present method as
far as the Council of States
is concerned, I think it is a

futile waste of time as we are not
able to make any suggestiong which
will be incorporated. When
the Opposition makes suggestions or
moves amendments they are usually
thrown out and it is also for want of
time because the Bill has already
been passed by the other House and
there is no time to return the Bill
to the other House and the Members
of our Party also cannot for short-
ness of Yime adeguately deal with the
Bill by making suggestions and there
is also the Party Whip under which
we cannot bring any amendments.
I do hope, Sir, that the Gow-
ernment will consider the suggestion
for a preliminary select committee.

Now I come to the suggestions with
regard to this Bill. While giving this
relief to depositors, Government
should have seen that certain other
precautions were taken so that the
directors do not misuse the powers
fthey have. One thing that should
have been done, Sir, was to have
given the power to the Reserve Bank
to rernove any director who is in-

- directly or directly connected with
any corrupt practice in his public
affairs. I would in this connection
mention, Sir, that a case came before
the House in connection with gold
smuggling in which two directors of
the Bank of India and the Central
Bank were involved, and when Gov-
ernment was asked why they were
not removed, Government was not
gble to reply whether the Reserve
Bank had that power or not. Also,
Sir, as a safeguard against the direc-
tors misusing the special knowledge
they have of the likely failure of a
bank, it would have been a good
thing if Government had made it
compulsory that there would be one
Government director on every bank
and that a certain percentage of the
capital, say 5 per cent. or 10 per
cent. to begin with, would be Govern-
ment capital. This would indirectly
not only give the training to Govern-
ment personnel in banking business
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but would be a first step in the direc-
tion of nationalisation of banks in
course of time, and I think, Sir, the
new FEconomic Service which Gov-
ernment is contemplating to institute
should be able to supply the person-
nel for these directors for the banks.

I would also like to suggest one or

two  things with regard to the
winding-up of Dbanks because,
Sir, it has been said that the

winding-up cost is often very heavy
and leaves very little to be returned
to the depositors. From thig point
of vwiaw, if if had hean mede <~
pulsory that with regard to small
banks the loans would not be given
outside the State in which the bank
is situate, it would not be necessary
to serve processes and take legal ac-
tion in different States, and if a cer-
tain percentage also had been laid
down for winding-up costs, it would
have been a good direction to the
liquidators to keep the costg down.
Government have already given re-
lief to the depositors who have de-
posited Rs. 100/- only that that will
be a first charge on the bank’s assets.
They should also see that the interest
paid to the directors or the interest
recovered from the banks for loans
paid by them bears a certain propor-
tion to the interest that they pay to the
depositors. The present interest
which is very low should be at least
raised to 2 per cent. in their cases
and if possible, in order to encourage
the lower middle class people to save
something and put it in the bank,
such people whose deposits are not
above a certain sum can be given
preferential rate of interest.

Sir, as the time is limited, I think
I should not go into the details about
the small banks in their relation to
the other banks and I would request
the Government again 1o consider
the proposal of appointing a select
committee before introducing a Bill
where suggestions could be given by
Members, so that the Council of States
would be able to contribute to the
type of legislation before us. Thank
you, Sir.

[Mr. DEPUTY CHAIRMAN in the Chair.}
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Tae DEPUTY MINISTER
FINANCE (Surt A. C. GuHA):
Deputy Chairman, I am glad this Blll
has received a welcome reception
from the Members of the House. In
all 12 Members hagf participated in
the discussion, and I can say there is
none who is oppesed to the Bill as
such. The main principles of the Bill
have all been endorsed by the speak-
ers who have participated so far and I
hope other Members also will sup-
port the main principles of the Bill.
Naturally there would be some
difference of opinion about details.
Some have suggested that the Bill
has not gone far enough and that
more stringent provisions should
have been made. Some  have
suggested that there are some pro-
visions which appear to them Dra-
conic and should not have beerr placed
on the Statute Book. Anyhow, Sir,
I think Government may feel satisfi~
ed that the main provisions of the
Bill have been supported by the
Members of this Council. Before
proceeding to the relevant clauses of
the Bill, I think I should deal with

FOR

some extraneous matters introduc~
ed in the discussion of this
Bill. The first was the ques-
tion of Ordinance. Members have
asked why no action has been

taken yet. I feel it is a very perti-
nent question and the Members have
every right to put that question to
the Government. I shall only remind
hon. Members that under the Ordi-
nance, the appointment of the court
liquidator is vested in the High
Court. That is the only operative
portion of the Ordinance which
Members have mentioned should
have been implemented by now and
without implementing that no other
operative portions of the Bill or of
the Ordinance would have any effect.
I can only say that I had some dis-
cussion with the Chief Justice of the
High Court of Calcutta, because this
matter comcerns the Calcutta High
Court only and not any other High
Court. I can appreciate the anxiety

of Memberg of Parliament about the
appointment of the court liguidator
and about putting this Ordinance into

. |
|
|
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effect, but I would also like the hon
Members to realise that the Higl
Court may also have some difficul
ties. Firstly, the High Court was
then enjoying a long wvacation. It
opened, 1 think, on the 23rd Novem-
ber.

Surr B. C. GHOSE (West Bengal):
That was known when the Ordinance
was issued.

Sart A. C. GUHA: But some pre-
liminary steps had to be taken and
it was expected that it might be pos~
sible for the High Court to appoint
the court liquidator, but anyhow it
has not been possible for the High
Court to do that. 1 can assure hon.
Members that the Chief Justice was
very serious about the appointment
of the court liquidator and it was at
his instance that we did not feel
satisfied only with the recommenda-
tion of the Banking Liquidation Pro-
ceedings Enquiry Committee that the
appointment of a court liquidator
might simply be an administrative
measure. The Chief Justice himself
pointed out that simply an adminis-~
trative measure would not solve the
problem. The court liquidator has to
be appointed and will have to be
vested with some authority so that
pending cases of liquidation might be
automatically transferred to him. So
1 am convinced that the Chief Justice
is very serious about this, but he
seems to have some difficulties. Any-
how it now vests in the Government
and I think when the Bill is passed
and placed on the Statute Book, the
Central Government will take early
step for the appointment of the court
liquidator. We are already in corres-
pondence with the Government of
West Bengal and the Calcutta High
Court and I hope it may be possible
for us to appoint the court liguidator
very soon.

Some members have mentioned
something abouf smaller banks. Mr.
Bimal Ghose, Mr. Gupta, Mr. Parikh
and I think lastly Mr. Mazumdar and
many other Members have mentioned
about the smaller banks and about
the help that they are rendering to
the smaller businessmen. I think
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it is not quite correct to say that
there are no smaller banks now in
India, even in Bengal. Whether they
are operating in a proper manner and
whether they are rendering the help
that is expected of them to the
small business, is of course a differ-
ent thing. But there are smaller
banks. One may feel that these
smaller banks have not been doing
their duty properly of rendering help
to the smaller businessmen. I think
the hon. Members will recollect that
Parliament passed an Act for the
establishment of State Financial Cor-
porations and the Central Govern-
ment is taking every interest for their
establishment. They are also ready
to render some help to_the State Gov-
ernments for the establishment of
such corporations. These corpora-
tions will be in a position to help the
smaller industries and businessmen.
Moreover, I hope Members also will
recollect that the Reserve Bank has
advanced about Rs. 12 crores to co-~
operative banks and I shall be com-
ing forward before the Council with
another amending Bill, amending the
Reserve Bank Act whereby the Re-
serve Bank would be entitled to give
medium-term loan for agricultural
purposes and also for cottage and
small scale industries. Then there
are also land mortgage banks and
other co-operative banks which can
cater to these smaller businesses whe-
ther agricultural or industrial. So it
would not be quite correct to say
that the Reserve Bank and the Gov-
ernment have not been taking any
interest about the smaller business-
men. I can agree that the help or the
attention so long given to this ques-
tion may not be quite adequate, but
we are always living in a world of
imperfection. However much we
proceed forward, we find that the
horizon has receded and it is almost
as far off as before. So we can only
say that we must {ry to meet the
exigencies and to render whatever
help is possible for the Government
to do.

Lastly, it is at the suggestion of the
Reserve Bank that the Shroff Com-
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mittee has been appointed and it is
expected that the Shroff Committee
also will look into the question of
proper banking facilities being avail~
able to industries and business.

Then some friends have suggested
amalgamation of smaller banks and
Shri Mazumdar has mentioned that
this is the curse of capitalism. He
said that it was the law of capitalism
that smaller banks were swallowed
by bigger banks. Sir, I do not know
whether he would support the policy
of having smaller banks and not the
policy of having only a State-owned
cenfralised banking system.

SHrr S. N. MAZUMDAR: I have
said what I wanted.

Serr A. C. GUHA: On the point
of nationalisation, I find his opinion
was not quite clear. He tried to by-
pass the issue because his plea or
anxiety for the smaller banks would
not quite fit in with the plea for
nationalisation.

Sur1t S. N. MAZUMDAR: 1 said
that redical transformation should be
carried out and then only it would

be possible, which the Government
is incapable of doing.
Surr A, C. GUHA: 1 know the

spiral of dialectics through which we
have to wade will have its natural
consequences. The smaller ones are
bzaing weeded out—whether it is in
the capitalist society or in the socialist
society or the communist society. But
there I fear the weeding out of the
smaller ones is much more rapid and
much more drastic. I can only say,
Sir, that in China, before the advent
of the Chinese Communist Govern-
ment, there were seven Government
or State Banks, and now they have
got only the Peoples Bank of China
and that is the only State Bank now
operating throughout the State

.........

SHrr S. N. MAZUMDAR: Because
their entire economy has been recast
and transformed.

Surr A. C. GUHA: I am coming fo
that. In Russia also, within a year
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after the Revolution, Lenin made a
fervent appeal to all the Central
Bolshevik Executive Committees and
urged for the nationalisation of all
the credit institutions by the State,
and the concentration of all credit
transactions in the Peoples Bank was
formally achieved. That was only in
1918, one year after the Revolution.

Surr S. N. MAZUMDAR: Yes, one
year after the Revolution.

Surr A. C. GUHA: In the words
ot Lenin, this transformation of
numerous middlemen functioning as
banks into a handful of monopolists
represents one of the fundamental
processes in the growth of capitalism

and capitalist imperialism I know
this.
Surt S. N. MAZUMDAR: Sir, 1

know from my early days that the
hon. Minister has studied a lot of

this literature. But, how is all this
relevant, Sir?
Surt A. C. GUHA: 1 think Mr.

Dhage also mentioned about na-
tionalisation and some other Members
also advocated it. But I can only say
that nationalisation presupposes some
other things which Mr. Mazumdar
just now stated. It presupposes, first
of all, the nationalisation of all in-
dustrieg and business.

Surr C. G. K. REDDY (Mysore):
No, Sir.

Surr B. C. GHOSE: Only the
other day the Dominion of Australia
passed a Bill for nationalising their
banking system although it was later
held ultra vires, but their great indus-
{ries were not nationalised,

SHrRr A. C. GUHA: Sir, I think un-
less industry is nationalised, no
banking system can be properly
nationalised. I do not claim to be an
expert in banking as my hon. friend
Mr. Ghose may claim. I am quoting
an eminent Professor, Shri S. K.
“Bose of the Calcutta University, from
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his book, “Recent{ Banking Develop-

ment”;

“If, however, a general policy ol
socialisation is decided upon and
banks have to be nationalised, it
should be done after the socialisa-
tion of major industries...... ",

Surr C. G. XK. REDDY: I can give
hundreds of quotations, if quotations
are wanted, from people more emi-
nent than the professor he has quoted
for every argument; what is the use

Mr. DEPUTY CHAIRMAN: Order,
order.

Surr A. C. GUHA: Let me again
SAY . eeniiense .

Sarr C. G. K. REDDY: He is
broaching a different subject.

SHrr A. C. GUHA: 1 did not broach
the subject; the subject was broached
by the Members.

To continue, most Members said
that it was rather too late and some
other Members have also tried to
quote what I said in the other House.
As far as I recollect, I have not said
that this Bill will not be able to ren~
der any relief to the depositors. I
said that enough mischief had been
done but we should be able to salvage
some of the depositors’ money and 1
still feel that it would be possible
for us to render some help, some re-
lief tp the depositors.

Sir, some Members have referred to
the history of the banking law in the
country starting from the Central
Banking Enquiry Committee., That
is, of course, weeping over a matter
which goes back to 1930, but as soon
as we attained independence, we
tried to have a separate law for the
banking companies, and it was done
in 1949. But the liquidation pro-
ceedings were not incorporated in
the Banking Companies Act. It was
not thought necessary then, as we
feel it now, that the banking com-
panies would require a separate liqui-
dation proceedings. It is only the ex-
perience of these three or four years
that has made us wiser and so we



2329 Banking Companies

[shri A, C. Guha.}

have come before this House with
this amending Bill,
Mr. Sobhani has said something

about the practice of directorship
being a profession with some men and

he also mentioned the system of
‘guinea-pig directors’. That only
strengthens our case. We do not

want, whether for a banking company
or for a commercial company, that
somebody should become a director
without realising the full responsibi-
lity of his work, simply for obliging
a friend or for the director’s fees.
We have tried in this amending Bill
to make the directors realise the res-
ponsibility before they agree to be-
come directors. In this connection,
some friends have expressed the fear
that it will scare away all decent and
responsible men from being directors
of banking companies. Some of the
provisions of the Bill are already in
the Banking Companies Act or in the
Indian Companies Act, such as—pub-
lec examination, summary trial, et~.
I do not think there has been any
cagse of misuse of these provisions,
rather we feel that these provisions
have not been used at all. We have
only emphasised these provisions in
this Bill and provided that these pro-
visions may be used in the case of
delinquent directors.

One friend was very much eloquent
about the question of limitation. He
went so far as to speak of centuries.
He said that when centuries have
gone, somebody may come with a
claim against the descendant ot a
director of a banking company. Sir,
that is only a hypothetical case.

Surt K. S. HEGDE (Madras): Sir,
the whole thing is hypothetical. We

Surr A. C. GUHA: We have pro-
vided for a High Court and we think
that the High Court will use this
power in a reasonmable and judicial
manner. We cannot question the
bona fides of the High Court in using
the drastic power. In the Penal Code
there may be provisions for capital
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sentence but it is rarely that a judge
goes up to capital sentence. The
general tendency.........

Sur1 K. S. HEGDE: On a point of
information, Sir. Where is the dis-
cretion to the High Court? Can the
High Court change the law of limita-
tion?

Sar1 A. €. GUHA: It is not the:
question of the High Court having a
discretion but it is the question of
the High Court asking a director to.
pay a liability which is 60 years old
or 100 years old.

Sur1 K. S. HEGDE: Has it got that:
discretion?

Surt A. C. GUHA: Certainly.

Surr K. S. HEGDE: Under what
provisions?

SR A. C. GUHA: Under the pro--
visions of the Bill as worded and the-
inherent right of the High Court. 1t
is the High Court that will give the-
decree and that will pass the order.

Suar K. S. HEGDE: Anyway, my-
friend is not speaking in terms of”
law.

Surt A. C. GUHA: T am not a
lawyer; that is my misfortune. But
still this Bill was drafted by lawyers.

Surt K. S. HEGDE: Sir, I do not
follow what my friend says.

SHrr A. C. GUHA: Because our
draftsmen felt that the provision as
put originally was not clear enough......

Sur1 K. S. HEGDE: I am afraid,
Sir, he cannot take shelter behind
the draftsman. The draftsman is his
servant and not his master.

Surr A. C. GUHA: I do not take
any such protection. I said that al-
though 1 was not a lawyer, this Bill
was drafted by the lawyers.

Sir, Mr. Hegde has opposed these-
provisions but there are certain other-
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Members who have welcomed them
and some of them also have felt that

the provisions have not gone far
enough.

Then, Sir, I think that Mr. Dhage
has mentioned something about the
creditors. I could not follow what he
meant by “safeguarding the interests
of the creditors”. In a bank the only
creditors are practically the share-
holders and the depositors. Share-
holders in most caseﬁ_{lave hardly any-
thing to expect. It is only the ques-
tion of the depositors’ interests. And
he has mentioned that the creditors
will have to go a long way to put
forward their claims. I think he had
been under some misapprehension
about the provisions of this Bill when
he mentioned those things. It will
be the liquidator who will safeguard
the interests of the depositors and
he will lay the claims before the
court on behalf of the depositors for
realising the loans. It is not that
each individual depositor will go for-
ward and put his claim before the
liquidator or before the court.

Then, Sir, Mr. Gupte has said
something about the exclusive juris-
diction of the High Court. Sir, it
is not possible to have the liquidation
proceedings done under any other
authority. In the case of smaller
banks he said that this might be done
through some district courts. Then
which district courts? That question
would also arise. So it has been
thought prudent to keep the High
Court in exclusive charge of the
liquidation proceedings of all banks.

Then, Sir, he said something about
the rule-making power of the High

Court. We agree, Sir, that different
High Courts may frame different
rules. But I think, conditions also

may justify different sets of rules in
different regions. It would not be
proper to put some rigid rules in the
Bill not liable to any change accord-
ing to the conditions or according to
convenience. However, some of the
jmportant rules have been put in the
Bill, and, as far as the other rules
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are concerned, we have to depend en
the High Courts.

Then some Members have men-
tioned something about section 45F,
alleging contravention of the Evi-
dence Act. Yesterday I quoted some
passages from the letters of the Chief -
Justice of the Calcutta High Court.
He himself suggested and mentioned
that evgn though it might come into
conflict with some of the provisions
of the Evidence Act, it would be abso-
lutely necessary for the speedy dis-
posal of claims. It was also said, Sir,
that before public examination is
conducted some opportunity should
be given to the directors. I think

that is already provided for in the
Bill.

Mr. Parikh has said something
about the summary trial. I can only
say that a similar provision is al-
ready there in the Banking Com-
panies Act. So, 1 do not think there
is any reason for apprehension that
the High Court would do anything
wrong. There is hardly any new pro-
vision in this matter. Then as for
declaring a person unfit to be a direc-
tqr_of any company, I think the pro-
vision there is not so omnibus as
Mr. Parikh has suspected it to be.
It will be only for a period of five
years, and moreover the provision is
that he cannot be a director without
the permission of the court. So if
the court feels that he may continue

to be a director, it may give him that
permission.

I think, Sir, that these were most
of the points mentioned about the
provisions of the Bill. But I should
go back to some other matter ex-
traneous to the provisions of the Bill
and that is about the Reserve Bank.
Both in the other House and in this
House there have been many angry
words about the Reserve Bank. As
I have stated before, we live in a
world of imperfection. So the Re-
serve Bank may not come up to their

expectations. But the Reserve Bank
is an evolving institution. It is not
a static thing. Since its establishe

ment in 1234 it has been taking maore-
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-and more responsibilities and it has
been extending its activities in wider
and wider fields. Though in the
Banking Companies Act it is provided
that the Reserve Bank might be
.appointed the liquidator of any bank,
it has not been possible for the Re-
serve Bank to be appointed a liquida-
tor, firstly on account of the want of
trained personnel and secongly of
.some technical difficulty also. Anyone
connected with or interested in a Bank
eannot be the liquidator. In most of
the banks, at least in the more impor-
tant of the banks, the Reserve Bank
is an interested party since it ad-
vances money to such banks. In the
<case of one bank—it was a scheduled
bank—in West Bengal the Reserve
‘Bank became the ligquidator but then
some of the parties filed a suit in the
High Court that the Reserve Bank,
being an interested party, could not
eontinue to be the liquidator, and
the Reserve Bank had to step aside.
These are the difficulties for the Re-
serve Bank taking some of the obli-
gations which hon. Members have
suggested. I think it is proper to re-
mind them that the Reserve Bank
has been rendering some help to the
‘banks in distress and has also tried
1o keep the banks working in a pro-
per manner. I think Mr. Dhage yes-
terday mentioned that the Banking
Companies Act has provided so many
restrictions on the banking companies
that these were almost Government-
controlled bodies. To a certain ex-
tent this is true, and this control is
being exercised by the Reserve Bank.
Banks are required to make a statu-
tory deposit with the Reserve Bank
in respect of their time and demand
liabilities. The Reserve Bank con-
ducts inspections of all banks perio-
dically, and during the last three
years 369 banks have been inspected.
There are several provisions in the
Act for the Reserve Bank to conduct
inspections of the working of the
banks. The Reserve Bank, if it feels

necessary, can also ask for a change
in the management of a bank. Then
.every banking company has to take a
licence from the Reserve Bank with-
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out which no banking company can
carry on banking business. Weekly,
monthly and from time to time re-
turns of their assets, liabilities and
investments are to be submitted to
the Reserve Bank. Then, if the Re-
serve Bank thinks that any banking
company has not been working pro-
perly, the Reserve Bank has also the
authority to take some precautionary
measures and to safeguard the inter-
ests of the depositors short of sending
the banking company into liquida-
tion. So, these are the powers and
privileges of the Reserve Bank
in respect of banking companies.

Mgr. DEPUTY CHAIRMAN: The
main criticism is that in spite of these
powers, the Reserve Bank has not
been able to prevent these crashes,

SHRI A. C. GUHA: If you will kind-
ly permit me. The logic seems to be
—because something is wrong some-
where somebody has to be held res-
ponsible for that. This reminds me
of a story current in our parts. There
wag a storm and a boat sank in the
river. The boatman went to the king,
and the king thought that somebody
would have to be punished because
the boatman had suffered some loss.
Then the wise counsellors suggested
that the potter’s kiln had raised
smoke which must have brought
about some clouds originating the
storm. So, fhe potter was punished.
Similarly, if anything is wrong, the
Reserve Bank hag to be held responsi-
ble—this seems to be their logic, The
Reserve Bank also knows that in spite
of its best efforts.........

Sur1 K. S. HEGDE: There is no
logic in it. That is the only defect.

Surr A. C. GUHA.:...... many hanks
have crashed, but that may be due
to something being wrong in the
working of the banks of our country.
That is mostly due—ag I think most
Members coming from West Bengal
would agree—to the wrong persons
conducting banks in a wrong manner,
and no action of the Reserve Bank
could have prevented it. Even if the
Reserve Bank had been giverr full
authority, then also these bankg could
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not have been saved. I think Mr.
Ghose and Mr. Mazumdar will agree
that some of these banks could not
have been saved even with the best
efforts of the Reserve Bank.

Suri V. K. DHAGE (Hyderabad):
There was one very important provi-
sion in the Banking Companies Act,
which the hon. Minister seemg to
have forgotter, in relation to the Re-
serve Bank. It says that the Reserve
Bank will alsq issue instructions to
banks as to how their banking busi-
ness should be conducted, how they
should invest their assets, etc. and
therefore if inspection ig carried out
by the Reserve Bank, it can certainly
say whether the way in which busi-
ness wag conducted by a bank was
proper or not proper and issue such
instructions for the purpose ag it
thinks proper,

SHRI A. C. GUHA: 71 think I have
.already said that after inspection the
Reserve Bank can issue instructions,
and where necessary the Reserve Bank
can also ask that the management
.0of the bank should be changed. I
think at least Mr. Ghose will +agree
that it is not very easy for any out-
side agency, some time even for a
director, to know all that ig happen-
ing in the bank. It is not possible
‘for the Reserve Bank to get into
all the clues and all the misdeeds of
the managing directors of the banks.

Sir, I fully appreciate the senti~
ments expressed here by the Bank
Liquidation Proceedings Enquiry
Committee that the Reserve Bank of
India should cherish the sound banks,
nourish the sick banks and bury the
dead banks. Here in the Bill we
have provided that the Reserve Bank
should have some supervisory control
over the liquidation proceedings but
‘we expect that in future there will
not be many cases of banks going
into liquidation and we also expect
-that 'the Reserve Bank will exercise
its proper authority. I think the
Bankg alse have now come to realise
that it would not be proper for them
‘to misuse the funds put at thelr
disposal by the depositors.
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Mr. DEPUTY CHAIRMAN: The
question is:

“That the Bill further to amend
the Banking Companies Act, 1949,
ag passed by the House of the
People, be taken into consideration.”

The motion was adopted.

Mgr. DEPUTY CHAIRMAN: We
shall now take up clause by clause
consideration of the Bill. There are
no amendmentg to clauseg 2 to 4.

Clauses 2 to ¢ were added to the Bill.
Mgr. DEPUTY CHAIRMAN: The
motion is:
“That clause 5 stand part of the
Bill”.
There is one
No. 2.

4 P.M.

amendment, in List

SHrr K. S. HEGDE: Sir, I move:

“That at page 1, lines 28 and 29
be deleted".

Mgr. DEPUTY CHAIRMAN: Amend-
ment moved:

“That at page 1, lines 28 and 29
be deleted”.

Clause 5 and the amendment
open for discussion.

are

SeRr1 K. S. HEGDE: So far as this
amendment is concerned. I am afraid
in the drafting of this Bill exclusive
attention has been given to the de-
positors’ interests. Undoubtedly it
is true that the primary concern at
the winding up proceedings is the
inferest of the depositors. That does
not mean that the interests of the
other parties should be ignored or
deliberately thrown to the winds.
Consistent with the interests of the
depositors, the interests of the share-
holders may also have to be taken
into consideration. In fact this clause
wag necessitated by the recommenda-
tion of the Mitra Committee as found
in pages 58 and 59 of the report. If
only the Government had cared to ap-
preciate the reporf, this mistake

~
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would not have occurred. The re-
port says:

“Doubts have been expressed re-
garding the powers of the Courl to
appoint such Special Officers in the
absence of any statutory provision
to that effect and we think that
these doubts should be set at rest
by legislation, The functions of
a Special Officer should correspond
with those of a Curator under Sec-
tion 119 of the Bank Act of Canada.
A similar provision in the Banking
Companies Act %ill have a salutary
effect.”

At the foot of the very report they
quote the section in the Canadian
Act which runs like this:

“The Curator shall generally have
all powers and shall take all steps
and do all things necessary or ex-
pedient to protect the rights and
interests of the creditors and share-
holders of the bank, and to con-
serve and ensure the proper dis-
position, according to law, of the
assets of the bank; and, for the
purposes of this sectionm. he shall
have free and full access to all
books, accounts, documents and
papers of the bank.”

Two things are made clear by the
Canadian Act, that the purpose of the
appointment of a curator is to protect
the interest of the creditors and also
to protect the interests of the share-
holders. These are the main persons
who are concerned. I don’t know how
exactly this clause came to be drafted.
The clause as it ig rung as follows:

“When an applicatiomr is made
under sub-section (1), the High
Court may appoint a special officer
who shall forthwith take into his
custody or under his control all
the assets, books, documents, effects
and actionable claimg to which the
banking company is or appears to
be entitled and shall also exercise
such other powers as the High
Court may deem flt to confer on
him having regard to the interests
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of the depositors of the
company.”

Surr C. G. K. REDDY: May I inter-
rupt the hon. Member? If he will:
excuse me, I should like to ask my
friend, before he proceeds with this
amendment, whether he believes that
any bank under liquidation, past, pre-
sent or future, would be able ito satis-
fy all the depositors completely and
then will be able to satisfy other in-
terests. I want to know whether he
thinkg that there will be a bank
under liquidation which can go be-
yond the depositors and satisfy any
other interests.

Sur1 K. S. HEGDE: I am unable
to share the pessimism of my friend
opposite. There are certainly bound
to be a number of cases where when
a bank goes into liguidation, they
will be able to pay sixteen annas to-
the depositor and then they may be
able to pay some money to the share-
holders. That is what is mentioned
in the Canadian Act.

banking

MRr. DEPUTY CHAIRMAN: But it
is not excluded here. Mere non-men--
tion of the shareholders does not mean
that they are excluded.

SHr1 K. S. HEGDE: In the drafting
of a section each word has a meaning
and the courts are bound to give an-
appropriate meaning to the phra-
seology of the section., Either the
words must be legislative surplusage
or these words must have a meaning.
What is the meaning that the courts
are to give to these words ‘“having
regard to the interestg of the deposi-
tors of the banking company”? If I
am to accept the suggestions of the
Chair, I should accept the contention
ihat it is a legislative surplusage which
is not g normal inference of law.

Mgr. DEPUTY CHAIRMAN: Only a
special emphasis is laid on the word
‘depositors’.

Surr K. S. HEGDE: It says: “and
shall also exercise such other powers
as the High Court may deem fit to
confer on him. having regard to the
interests of the depositors of the.
banking company”.
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Mgr. DEPUTY CHAIRMAN: Be-
cause the banking companies carry

on their business mainly on account
-of the deposits.

Sur1 K. S. HEGDE: How does the
-emphasis lose because it says: ‘““o
which the banking company is or ap-
pearg to be entitled and shall also
exercise such other powers as the
High Court may deem fit to confer......"”
The High Court shall decide to con-
fer on him certain powerg in which
the interest of the depositors will be
the predominant consideration. Now,
you are limiting the discretion of the
High Court, which the Legislature is
certainly dcing. I am not sharing
the opinion of the hon. Minister in
saying that the High Court’s powers
are limitless. The High Court iy a
-statutory body and its powers are
limited by the state. There is
nothing omnipotent in a Constitution
which is governed not by traditions
.and conventions but by a written

Constitution. So the powers of the
High Courts are also limited. They
are acting or revolving within an

ambit. If you give legislative direc-
tion to a High Court that it will
-appoint a special officer who shali be
“for the purpose of protecting the
interests of the depositors,” you are
limiting its powers. What I am re-
-questing is, either amend the word to
say ‘in the interests of the depositors
and shareholders’ or delete the clause
“because the High Court might appoint
a special officer whg will certainly
look to the interests of the depositor.
That is the primary interest. There
igs mo objection about it and I don’t
ithink in the clauses of interpretation
<there is anything said requiring
special emphasis. I should think as
the clause now stands, it completely
ruleg ouf or takeg away the jurisdic-
tion of the High Court in appointing
an officer to take charge except in the
interest of the depositors. In cases
arising wherd depositors would be
able to get 16 annas in a rupee and
‘there is surplus, the High Court will
be powerless to appoint a special
officer who can take possession of the
wecords under this clause.
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SHRI A. C. GUHA: Sir, I don’t like
to accept this amendment because it
is not necessary. The special officer

will take into his possession all the
assets, books, documents, effects and
actionable claims. This Bill ig for the
safeguarding of the interests of the

depositorg in particular. I don't think
there will be any difference in the in-
terest of the shareholders and of the
Qepasitors in this respect. Here, as
You have rightly pointed out, we want
Simply to emphasise that this is the
Sepositors’ interest which should be
safeguarded first and as the hon. Mem-
ber opposite said, we can fardly en-
Visage that a bank after satisfying a
16 anna claim of the depositors will
he in a position to pay anything to
the shareholders. There might have
been some cases in the past when for
Some political reasons, as Mr. Saksena
mentioned about Lala Harkishen Lal’s
Bank, owing to some political pres-
Sure, some bankg had w0 close. They
Were in a position to pay even 16
annag of the depositors but now I
tannot see any bank closing, there
being no political pressure now—and
So except that it must be only for
Some mismanagement or financial
loss. So we cannot see any possibility
6f any bank after fulfilling the fuli
Gbligation to the depositors would be
in a position to fulfil any obligation
to the shareholder. But that is not
Larred by this provision here. Tak-
ing into possession of the books and
Gther things will safeguard the in-
terests of the depositors as well as
those of the shareholders in an equal
Manner but we want only to em-
Phasise the depositors’ interests here.

Suri K. S. HEGDE: Sir, I beg leave
ty withdraw my amendment.

The amendment} was, by leave,
Withdrawn
Mgr. DEPUTY CHAIRMAN: The

Question is:
“That clause 5 stand part of the
Bill.”

The motion wag adopted.

$For text of
Column 2326 supra.

amendment, vide

. - S
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Clause 5 was added to the Bill.

Clause 6 was added to the Bill.
Clause 7 was added to the Bill.

MRr. DEPUTY CHAIRMAN:
motion is:

The

“That clause 8 stand part of the
Bill.”

There are two amendments.

Sur1 B. C. GHOSE: Sir, I move:

“That at page 3, lineg 11-13, for
the words ‘in the savings Bank
account of the banking company, a
sum of one hundred rupees or the
balance at his credit, whichever
is less’, the words ‘with an amount
of not over one hundred rupees to
his credit in the current deposit or
savings bank account of the banking
company, a sum equivalent to the
balance at his credit’ be substituted.”

Sur: K. S. HEGDE: Sir, I move:

“That at page 2, line 50, for the
words ‘proceeding for the winding
up’, the words ‘winding up proceed-
ings’ be substituted.”

MRr. DEPUTY CHAIRMAN: The
amendments and the clause are now
open for discussion.

Sar1 B. C. GHOSE: Sir, the purpose
of my amendment is quite obvious
and I trust the hon. Deouty Minister
appreciates the reason which prompt-
ed me to propose this amendment.
The explanatory note referring to
section 43A states:

“The bulk of savings bank ac-
count holders belong to the poor and
lower middle class.”

That really is not quite true, and
even if jt were, there is no reason
why Rs, 100 on every account should
be returned and preferential treat-
ment should be given to them. There
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are depositors in the savings bank
accounts holding amounts to the ex-
tent of thousands of rupeeg and why
should Rs. 100 of such depositors be-
given a preferential treatment over
other depositors? I could have under--
stood if this clause wag go framed that
only depositors in savings bank ac-
counts having to their credit not more
than Rs. 100 should receive preferen-
tial treatment. But why should very
rich people also get this preferential
treatment up to the extent of Rs. 1007
Therefore in the amendment that I
have moved, I have suggested that
any depositor, whether in the current
deposit account or in the savings bank
account, who has not to his credit
more than Rs. 100 should be treated
as preferential creditor. That means
that the smaller people will get the
advantage. Here T do not say that the
small man will not get the advantage;
but the rich man also will get the ad-
vantage, that I think, is certainly not
the purpose of the hon. the Deputy
Minister. Therefore, the amendment
that I have moved will have this effect;
that only people whose credit,
rather the sum outstanding to their
credit is not more than Rs. 100, whe-
ther in the current deposit account or
in the savings bank account, will re-
caive preferential treatment and the
amount up to Rs. 100 shall be return~
ed to them first. As my amendment
has the same purpose in view which:
the hon. Deputy Minister has, I trust
that he will see his way to accept it.

Mgr. DEPUTY CHAIRMAN: And
Mr. Hegde’s amendment ig merely a:
drafting amendment, I think.

SHrr K. S. HEGDE: Yes, Sir. It is-
a question of glight redrafting. So
fas as the subject-matter of it ig con-
cerned, 1 am in entire agreement with
the clause as it stands and I have-
only ; suggested a small drafting
amenment which to my mind seems
to be rather necessary. I will briefly-
explain why it is necessary. The exist~-
ing words in this clause read:

“In any proceeding for the wind-
ing up of a banking company.,.
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every depositor of the banking com-
vany c<hall be deemed to have fil-
ed his claim for the amount
shown in the books of the banking
company as standing to his credit
and, notwithstanding anything to
the contrary confained in sectiop
191 of the Indian Companies Act
1913 (VII of 1913), the High Count
shall presume such claims to have
been proved, unless the officia]
liquidator shows that there is reason
for doubting its correctness.”

I presume the object of this clause,
is to see that there is no further neeq
for filing a claim or proving a claim
as is now required under law. But
for the words as they now are—“In
any proceeding for the winding wup
of a banking company,” I have sug-
gested, “In any winding up proceed-
mgs of a banking company.” I have
suggested this change for this reason,
The words, “In any proceeding” will
relate to the very initial stage alone,
The distinction between the two
wordings is that “In any proceeding”
will relate only to the initial stage,
while the words “winding up pro-
reedings” will cover all stages from
the initial stage up to the final stage,
till the final winding up is done. The
existing wording will cover only the
initial stage. The real difficulty is
this. Suppose a claim comes up for
consideration. If it does not come
right at the initial stage. then after
that. it may not be available for these
proceedings. For that reason I have
suggested 'the -amendmenf of the
wording, substituting the words
“winding up proceedings” for the
words “proceeding for the winding

up'n
!

Syr1 H P. SAKSENA: To me it
appears that the difference between
the two positions mentioned by Mr,
Hegde is exactly the difference bets
ween tweedledum and tweedledee.

SHRI A. C. GUHA: Sir. I do not
think this verbal change suggested by
Mr. Hegde is necessary. We have
been using a uniform language all
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through and I do not like to have
a change here, :

Mr. DEPUTY CHAIRMAN: What
do you say to Mr. Ghose’s amend-
ment?

Surr A. C. GUHA: Regarding that
amendment, it is not possible to in-
clude current accounts in this cate-

gory.
SHr1 B. C. GHOSE: Why not?

Sazz A C. GUHA: I am coming to
that. The savings bank account stands
on a separate category. Generally
such accountg are not held by people
who may be called really commercial
people. Such an account is ordinarily -

held by the ordinary middle-class
man .....

Surr B. C. GHOSE: And not by-
rich people?

Surr A. C. GUHA: Not very rich«

people, not by people who are very
much rich.

Mr. DEPUTY CHAIRMAN: It is a-
saving.

Surr A. C, GUHA: It is held by
those who invest money as a source
of getting some interest. And it is to
the benefit of the category of =uch
depositors that we have provided this
clause here. If the hon. Member had
suggested that between savings bank
account up to Rs. 100 and those above -
Rs. 100 there should be a distinction,
there would have been some point.
But then we do not like to have such
fine ‘discriminations, and that might
lead to some other difficulties also.
So, after due consideration, we have
provided for it in this manner in this
clause. As I have said, current ac-
counts and savings bank accounts .
stand in separate categories. There
might have been, as I said some point
if we restricted ourselves to savings
bank accounts up to Rs. 100 and not
above Rs. 100. But that, however, is-
not possible and also it may lead to-
some other difficulties and I do not.
like to discriminate like that.

o 4
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Mg, DEPUTY CHAIRMAN: And do
you press your amendment, Mr.
Ghose?

SHrr B. C. GHOSE: Yes, Sir.

MRrR. DEPUTY CHAIRMAN: And
Mr. Hegde?

SHrI K. S. HEGDE: I  would re-
quest leave of the House to withdraw
my amendment.

The amendmentt was, by
withdrawn.

leave,

Mr. DEPUTY CHAIRMAN: The
question is:

“That at page 3, lines 11-13, for
the words ‘in the savings bank ac-
count of the banking company a
sum of one hundred rupees or the
balance at his credit, whichever is
less’, the words ‘with en amount of
not over one hundred rupees to his
credit in the current deposit or
savings bank account of the banking
company, 4 sum equivalent to the
balance at his credit’ be substitut-
ed.”

The motion was negatived,

Mr. DEPUTY CHAIRMAN: The
. question is:

“That clause 8
the Bill.”

stand part of

The motion was adopted.
Clause 8 was added to the Bill.

Mr. DEPUTY CHAIRMAN: Then
we come to clause 9. Is Mr. Ghose
moving his amendment? That is the
only amendment.

Surr B, C. GHOSE: No, Sir.
Clause 9 was added to the Bill.

Mr. DEPUTY CHAIRMAN: Then
we come to clause 10 and I find there
are fourteen amendments to this
clause. !

+For text &t
column 2341 supra.
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Surr B. M. GUPTA (Bombay): Sir,
I move:

“That at page 8, after line 3, the
following be inserted, namely:—

‘Provided that, no such order
shall be passed, unless the person
concerned has been given an op-
portunity to show cause why the
order should not be so passed.”

“That at page 6, lines 40-41, the
words ‘before the commencement
of the Banking Companies (Amend-
ment) Act, 1953, be deleted.”

“That at page 13, after line 33, the
following be added, namely:—

*45Y. Winding up may be referr-
ed to a District Court.~—(1)
Where the High Court makes an
order for winding up a banking
company under this Act. it may,
if it thinkg fit, direct all subse-
quent proceedings to be had in a
Distriet Court, and thereupon,
such District Court shall have,
for the purposes of such winding
up, all the jurisdiction and pow-
ers of the High Court.

(2) When winding up has been
referred to a District Court under
sub-section (1), section 45N shall
not apply in relation to the Dis-
trict Court and appeals from any
order or decision made or given
i the matter of winding up by
the District Court may be had 1n
the same manner and subject to
the same conditions in, and sub-
ject to  which, appeals may be
had from any order or decision
of the same court in cases within

r»

its original jurisdiction’.
Surr K. S. HEGDE: Sir. I move:

“That at page 3,—~

(1) in lines 42—45, the words
contained in the Indian Companies
Act, 1913 (VII of 1913), or the
Code of Civil Procedure, 1908 (Act
V of 1908), or the Code of Crimi-
nal Procedure, 1898 (Act V of
1898) or’ be deleted; and

(ii) in line 45, before the word
‘any’ the word ‘in’ be inserted,”
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“That at page 4, lines 6-9, the
words ‘or any application made

under section 153 of the Indian Com-
panies Act, 1913 (VII of 1913) by or
in respect of a banking company or

any question of priorities’ be delet-
ed ”

“That at page 6, at the end of line
6, after the word ‘days’, the words
‘for any special reason to be recorded
i writing’ be added.”

“That at page 8, line 20, for the
words ‘the High Court has reason to
believe’, the words ‘a prima facte
case 1s made out’ be substituted ”

“That at page 11, lmnes 8 to 18 be
deleted ”

Syrr O SOBHANI (Hyderabad) Srtr,
{ move

“That at page 5, line 47, after the
words ‘date of the words ‘his re-
cewving notice of’ be inserted”

“That at page 7, line 37, for the
words ‘any proceeding, civil or cri-
minal’ the words ‘any civil proceed-
ing’ be substituted.”

“That at page 8, for lineg 11 to 13,
the following be substituted, name-
ly —

‘an order against such persons to
repay and restore the money or
property after giving him reason-
able opportunity of proving that
he 1s not liable to make repayment
or restoration either wholly or in
part’.”

“That al page 10, line 40 after the
words ‘mn a civil’, the words ‘or Cri-
mmal’ be serted”

«“That at page 10, lines 41 and 42
be deleted.”

Mr DEPUTY CHAIRMAN The
amendments and the clause are now
open for discussion

SHr1 B M GUPTE In regard to the
first amendment regarding 45F, a= 1
pointed out yesterday, I do not see
why there should be this difference
why this new rule of evidence about
the documents of a banking company
should operate retrospectively but not
prospectively I do not see the differ-

114 CSD
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ence between the position the
delinquent director of the banks
agammst which winding up order has
been passed already and that in the
case of bankg against which winding
up order will be passed hereafter.
Why should not these latter delin-
quent directors come under the opera-
tion of that rule” I should like to
know, why that difference 1s made

of

SHRI K. S. HEGDE: Mr Deputy
Chairman, so far as my amendments
are concerned, the first one, No 9
relateg to the proposed section 45A in

part IITA. The present section runs
like this

“The piovisions of this part and
i{he rules made thereunder shall have
effect notwithstanding anything in-
consistent therewith contamed in the
Indian Companies Act, 1913 (VII of
1913) or the Code of Civil Proce-
dure, 1908 (Act V of 1908) or the
Code of Criminal Procedure, 1898
(Act V of 1898) or any other law for
the time being i1n force or any ins-

trument having effect by virtue of
any law ”

Now what I have suggested 1s that
“contained 1n the Indian Companies
Act, 1913 (VII of 1913) or the Code
of Civil Procedure, 1908 (Act V of
1908) or the Code of Criminal Pro-~
cedure, 1898 (Act V of 1898) or” shonid
be deleted because all the other things
are covered by ‘‘any other law for the
time bemng 1n force” The Companies
Act, the Code of Civil Procedure and
the Code of Crimmnal Procedure are
also all laws which are in force but it
14 not merely a matter of superfluity
of words there may be certain diffi-
culties I do not know what exactly
the hon Minister has got in mind
Doeg he wan' to abrogate merely the
procedural law or does he want to
abrogate the substantial law as well?
The section ag 1t stands today is
likely to be interpreted as cne of
mere procedural law because you will
kindly fing out Sir, that the Civil
Procedure Code and the Criminal Pro-
cedure Code are merely procedural
laws; the Insolvency Act contains both
the substantive section as well as the
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procedural section. Now, if you
enumerate these three things and add
also “any other law”, the interpretation
of it is likely to be what it affects or
what it infringes or what it averrides
is merely the procedural section and
not a substantive section. But on
reading the Bill as a whole my im-
pression is that the hon. Minister and
the Government want this portion to
stand irrespective of other laws, pro-
cedural or substantive which might be
inconsistent with the provision. That
may not be the effect if the section
stands as it is today. Instead of that.
if those words which to my mind are
superfluous are deleted then probably
the section will have a greater legal
authority or greater legal effect than
it has now.

Would you like me to go to

next
section also, Sir? :

MR, DEPUTY CHAIRMAN: Yes.

SHr! K. S. HEGDE: Similarly, when
we come to section 45B, here again, I
do not know whether there is some
virtue somewhere in thig drafting. The
High Court shall save as otherwise ex-
pressly provided in section 45C have
exclusive jurisdiction to entertain and
decide any claim made by or against
a banking company which is being
wound up (including claimg by or
against any of its branches in India)
or any application made under section
153 of the Indian Companieg Ac:,
1913 by or in respect of a banking
company or any question of priorities
or any other question whatsoever.
whether of law or of fact, which may
relate tg or arise in the course of the
winding up proceedings. What I have
suggested is that the words *“‘or any
application made under section 153 of
the Indian Companies Act, 1913 (VII
of 1913) by or in respect of a banking
company or any question of priorities”
should be deleted. All that we need
say is “or any other question what-
ever, whether of law or of fact which
may relate to or arise in the course
of the winding up proceedings’. This
is an exhaustive provision by itself,
completely exhaustive “all guestions
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either of priorities or of procedure or
even of rights”. Now, if that be so,
this section may not add to the use-
fulness of the provision but may de-
tract from it. That is why I have said
that that portion should be deleted;
the remaining portions are self-con-
tained and are effective and will serve
your purpose much better than the
section as it is today.

Coming to line 45, I want the word
“in” to be inserted before the word

“ ”

any’.

Suri A, C. GUHA: This is
quential,

conse-

Sur1 K. S. HEGDE: Yes, this is con-

sequential. You are right.
Mr. DEPUTY CHAIRMAN: You
should come to amendment No. 11,

Sur1 K. S. HEGDE: Yes, Sir.

This is rather an interesting clause
in the Bill. I do not now whether you
found it out, Sir. that when 5 person
is ex parte then he must give reasons
and satisfy the court for exceeding
the Iimit which is 30 days but for no
other reasonr whatsoever at all under
the proviso, the High Court can do it.

Mgr. DEPUTY CHAIRMAN: If it so
thinks fit.

SHRI K. §. HEGDE: That is exactly
why I have saiq in any other case that
they might think fit.

Mr. DEPUTY CHAIRMAN: Not
necessary in all cases.

SHr! K. S. HEGDE: That is why I
have said in any case. Would you
kindly bear with me for a minute, Sir?

Mr. DEPUTY CHAIRMAN: Yes.

Suarr K. S. HEGDE: It says, “In any
case in which any such list is settled
exr parte as against any person, such
person may, within thirty days from
the date of the order settling the list,
apply to the High Court for an order
to vary such list, so far as it concerns
him, and if the High Court is satisfied
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that he was prevented by any suffi-
cient cause from appearing on the date
fixed for the settlement of such list
and that he has a good defence to
the . ”. He must have a good cause
and he must also prove that he had
good reason for absenting himself.
When we come to the proviso, we find
that the High Court can, 1f it so thinks
fit, without any reason whatsoever
at all, that is, no conditions, no period
of Iimitation, entertain applications af-
ter the expiry of the said period of
thirty days. That is why I said that
the form in which you have put it is
<o 1nconsistent with the earlier thing.
It looks very very 1illogical. For a very
gocod reason you are ex parte but you
should satisfy and you must trove
that you have got a good defence but
if you come after thirty days you need
not even prove the good defence. All
that you have said here is, “if the
High Court thinks fit” Let there be
some reason or logic in the piece of
legislation that we are undertaking.
For that reason, I have suggested the
addition of “for any special reason it
be recorded in writing” I have hardly
found a section of such wide compre-
hension giving more powers in a case
where lesg power should be given and
to limiting the powers Wwhere more
powers ought to be necessary and for
that reason I said that it is desirahle
to amend it by the addition of “for any
special reason to be recorded in writ-
ing”

Then, Sir, I come to page 8, line 20.
This 15 the aspect, Sir, which I present-
ed yesterday.

Mr DEPUTY CHAIRMAN: Prima
facie case.

sur: K. S, HEGDE: Prima facie case
for purposes of assessing the damages
and other things Now, I would not re-
peat what I said yesterday but I would
like to present before you the niffer-
ent shades of meaning in certain legal
phraseologies: (i) “has reason to be-
heve”; (i1) “is satisfied” and (i) “a
prima facie case is made out.” Each
goes one step further the last being
when it is proved Now the least evi-
dence will be required when there is
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‘reason tp believe’ A little more evi-
dence will be required where the High
Court is to be satisfied. Stll further
evidence will be required if a prima
facie case is to be made out. The
quantum of evidence that will be re-
quired is essentially very much when
the thing is to be proved. Now under
which category be will come is the
point for consideration. The hon.
Minister was mixing up yesterday the
two ideas ‘has reason to believe’ and
‘a prima facie case’. He is obviously
under the wrong impression that they
mean the same thing. They do not
mean the same thing In fact there
is a world of difference between ‘has
reason to believe’ and ‘there is a prima
facie case’. What I am suggesting is
this. If you are proceeding agamst
properties which are apparently in the
names of some third parties, then it is
not mere ‘has reason to believe’ but
he must go a step further.

Surt C G K REDDY: I want a

clarification from my hon. friend
Wwho 1s a lawyer What would
be the procedural difference between
if the clause stands as it s

and if a prima facie case is to be es-
tablished? Would it mean delay?
Would it mean a certain long proce-
dure to be followed?

SHrR1 K S HEGDE I would rather
try to explamn 1t in a layman’s langu-
age It 1s possible, in the case of ‘has
reason to believe’ all that you need do
15 to create such and such suspicion
and the possibility of the benami and
leave 1t at that Beyond that you need
not have any other thing at all, but
in a primc facie case you must satisfy
the judge that there are good grounds
to believe that the property standing
in the name of B 1s really that of A

Surr C G K REDDY Evidence?

Surt K S HEGDE Some evidence
esther by means of an affidavit or by
tdocuments Now, so far as the time
{aken is concerned, it will not be neces
sarily large for this reason that at
that stage The opposite party will not
be before the court. It is only the liqui-
dator that will be supplying the ma-
terial in the court Such documentary
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evidence or such evidence by means of
an affidavit will have to be placed
before the court So there 18
bound to be no difference so
far as the time taken 1s concerned
Now the 1llogicalness will be more
apparent when we compare the
wording of section 45H(1) and 45H(2)
In 45H(1) the words used are *“the
applicant makes out a prima facie
case” Would you understand me, Sir,
when 1 say that when you proceed
agamst the director directly, what 1s
required 1s a prima facie case? But
when you proceed against somne {hird
party what 1s required is ‘has reason
to believe’ and this 1s 1n 45H(2) To
my mind 1t looks to be, legally speak-
g, something monstrous If against
the director you want a prima facie
case, and because 1t 15 against third
parties, you need not have even that
I do not think my friend 1s disputing
the proposition that ‘has reason to be.
lieve' 1s something very much thin 1in
quahty and quantity than ‘hasa prima
facie case’ That 1s why I say that you
should not put those persons who may
be, for all intents and purposes, inno-
cent, 1n a dangerous position At least
give him the same position as you are
giving to the delinquent director him-
self May I say 1t in other words” Sup-
posing there 1s a delinquent director
you are proceeding against him and you
are also proceeding against the person
whom you suspect is the person 1mn
whose name he has the property Now
1n the case of the director you say that
a prima facie case should be made out
whereas 1n the case of the benama
person you say ‘reason to believe’ will
do I am afraid, Sir, sufficient impor-
tance has not been attached when
drawing up these clauses and I think
they do require a drastic change and
at least the same wording should be
used 1n both the provisions

Then the last amendment that I have
given notice of 1s No 13 and it refers
to page 11 of the Bil and 1t is
for the deletion of sub-section (2) of
section 450 This 1s an aspect I had
tried to develop Yyesterday and T
thought normally I should have carn
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ed conviction when I said that this
clause 15 capable of removing all limi-
tations for all times, both prospective
and retrospective It does not merely
apply to the directors that are to be
directors hereafter AnW director who
has been a director, say, 50 years ago
1t applies to him also The hon Min-
1ster wag briefed incorrectly when he
told the House that the High Court has
got discretion to waive it I do not know
of any discfetionary power being given
to the High Court i1n this enactment
or in the parent Act permitting the
High Cour{ to have different rules on
lumitation for dafferent parties A
judge may go by the equities of the
case but equities have nothing to do
with limitation at all It 1s a per se
rule It does mnot depend upon the
swee{ choice of the High Court to ap-
ply the law of limitation in one case
and not apoly 1t in anotber case de-
pending on the equities of the case
Equities do not come in at all for con-
sideration Limitation 1s a statutory
provision and that statutory provision
when 1t comes into conflict with equi-
ty, the statutory provision preva'ls
against equity. I do not know how
exactly the hon Minister was brief-
ed by his department to say that
the High Court has not large powers
The High Court no doubt has, but it
1s limited by law excepting when 1n-
herent powers are exercised and this
is not the case here Again another
accepted position of the law 1s
wherever there 1s a statutory provision
inherent powers disappear That being
the case the rlause a< 1t s 1c eapable
of considerable mischief and 1s lhikely
to adversely affect the very object with
whick the Bill has been brought for-
ward. For this reason I request

Sur:1 C G K REDDY I would agamn
ask a clarification as to whether the
retention of the sub-section would
mean that the lhquidation proceedings
which have been completed before this
B:ll comes into force would also be
affected by this sub-section or would 1t
be limited only to such banks which
are now under ligquidation and those
which will hereafter come under hqui-
dation Why I ask this 1s because, Sir,
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if liquidation proceedings have been
completed M respect of certain banks
and this sub-section does not apply
to them, then there is no question of
a director’s liability being brought
into play fifty years later.

Surr K. S. HEGDE: The question
raised by my friend Mr. Reddy is ra-
ther very pertinent. Reading the section
as a whole and taking the amplitude
of it into consideration I do not think
that it would be inapplicable to the
cases that are already closed. There is
no limitation in the section itself. Sec-
tion 450(2) says:

“Notwithstanding anything to the
contrary contained in the Indian
Limitation Act, 1908 (IX of 1908) or
section 235 of the Indian Companies
Act, 1913 (VII of 1913) or in any
other law for the time being in force,
there shall be no period of limita-
tion for the recovery of arrears of
calls from any director of a banking
company which 1s being wound up”
ete.

So even after the whole thing is
closed, if you discover certain assets
you can always reopen the case. There
is no finality about it. It is always tem.
porarily closed and not permanently
closed. If you find an asset at any time
you have a‘right to take out the asset
and distribute it. ‘Being wound up’ is
not a word of limitation at all. It is a
procedural word, a word of explana-
tion. Sp if a matter has been wound up
for the time being, and if anybody says
there is an asset available, you can
take proceedings, continue the matter,
take the asset and distribute it. Now
let us presume that a company goes
into liquidation in 1954 and there was
a director on its board in 1885. You
can rake up some contract to which
he was a party or rake up some call
money due from him. That you can
certainly do without any doubt or
without any hesitation if this sub-
section remains. So that, I believe, is
i{he difficulty which my learned friend
ig anticipating. As such I request the
hon. Minister to reconsider the whole
thing and in the light of what is placed
before him, to see his way whether he
cannot delete the sub-section or amend
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it suitably. May I say in this connec-

MR. DEPUTY CHAIRMAN: It refers
to only two classes of claims. One is
‘arrears of calls’ and the other is ‘con-
tract, express or implied’. It is only
to these two classes of claims 1that
there is no period of limitation.

SHRr1 K. S. HEGDE: Yes, there is no
period of limitation in respect of ,hese
two classes of claims and not go for
damages, as in the latter case it is
limited to twelve years.

Mr. DEPUTY CHAIRMAN: As dir-
ector of the company he must have
done something,

SHRI K. S, HEGDE: I am trying to
give you a concrete case. In 1900 there
was a demand. That is a contract found
in the records of the concern.

Mgr. DEPUTY CHAIRMAN: With the
director of the company.

SHRI K. S. HEGDE: Yes, with the
director of the company. There may
be a case. In fact, complete proof is not
necessary. It may not be an expressed
contract. It may be an implied one.
Now he may be dead, but the banking
records will show a contract. You are
now trying to rake up that thing and
enforce it against him. I ask—would it
be proper and would it be necessary
in the interests of justice?

Let us take another case. A certain
call had been made 50 years back. The
call has not been paid. Probably he may
have very good grounds in defence.
Now you will be trying to impose that
call after 50 years. It will be for that
reason I feel, very difficult, The Mitra
Committee Report anticipated this diffi-
culty. They met it in another way.
They said “if the liability shall he of
the directors who are dgirectors now
and who have been directors three
years before the winding up proceed-
ings started .. ..’ It is for that purpose
that they made a specific recommen-
dation like that in para 61 of the Re-
port, that it should be confined only
to the present directors and directors
who were there three years before the
winding up of the concern so that there
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[Shri K. S. Hegde.]
will be some limitation put on this
otherwise very arbitrary provision of
law. I hope the hon. Minister will find
his way to either suitably amend that
clause or {0 delete sub-clause (2) of
clause 45.

SuRrR1 B. M. GUPTE: With regard to
my amendment (No. 20) I would put in
a special plea because there should be
no objection to giving thig additional
power whick the High Court may or
may not exercise, This does not dis-
turb the structure of the Bill. Accord-
ing to the amendment the High Court
will have the power to refer the mat-
ter to District Courts in appropriate
cases and I think there should be no
objection at all because it only gives
additional power to the High Court
for use at its discretion. It may or may
not be exercised but the power should
be there.

SHRI K. S. HEGDE: In support of
Mr. Guptes amendment, may I invite
your attention to the opinion of the
Madras High Court on the subject as
circulated in the papers? It reads:

“I{ may be desirable from the
point of view of economy to pro-
vide as in section 164 of the Indian
Companies Act that in the case of
small banks proceedings subsequ-
ent to the order of winding up may
be transferred to the District
Court.”

Surr O, SOBHANI: Sir, according to
section 45D (9), in any case in which
any such list is settled ex parte as
against any person, such perscn may,
within thirty days from the date of
the order settling the list, apply to the
High Court for an order to vary such
list, so far as it concerns him. This ar-
rangement, 1 submit will lead to a lot
of inconvenience in case of large com-
panies. Many persons may not know
of the settlement of the list and many
may not even know about the pro-
cedure for settlement. I therefore sub-
mit that the period of 30 days should
run from the date of such person re-
ceiving notice of the order of settle-
ment of list. This is a very modest
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amendment and I hope ‘the Deputy

Minister will see his way to accept
it.

Mgr. DEPUTY CHAIRMAN: What
about the other amendments?

SHRI O. SOBHANI: I am coming to
them By my amendment (No. 15) I am
suggesting that the words ‘any civil
proceeding’ should be substituted in
place of the words ‘any proceeding,
civii or criminal’. The deposition of a
director made at his examination might
be used in evidence against him. Ac-
cording to sub-section (8) of section 27
of the Presidency Towns Insolvency
Act, this proposal strikes at the very
root of a safeguard provided by law of
criminal procedure for the fair {rial
of accused persons. The safeguard is
that the accused is not subjected to
any cross-examination and the pro-
secutor has to establish his case with-
out the aid of any admission from the
accused. Often an honest witness is
led to make statements that are hoth
untrue and prejudicial to the inter-
ests of the witness. It would be a grave
injustice to the witness if a statement
made by him under the stress of cross-
examination were used as evidence
against him in his trial for an offence.
Furthermore, the proposal is calculat-
ed to defeat the very object of the exa-
mination. Sir, the object of such an
examination is to elicit information
that cannot be obtained from the re-
cords of the banking concerns or from
other sources. The provision that the
answers given in such an examination
may be used as evidence in criminal
proceedings is sure to give an induce-
ment to him to give as little informa-
tion as possible in hig answers.

Then, coming to amendment No. 16.
according to this clause on a prima
facie case being made out under sec-
tion 235 of the Indian Companies Act,
the onus will lie on him of proving his
innocence The proposal made by the
Committee in effect goeg much further
than the well-established principle that
on a person being shown to be prima
facie liable, the onus of proving the
absence of his liability is on him. The
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committee states that such director
or officer will then—that is, on the
establishment of a prima facie case
against him—be presumed to be lia-
ble to make good to the banking com-
pany the loss alleged by the applicant
in the misfeasance summons and
where the claim in gquestion is made
iomntly against more than one director
or officer, they will presumably be lia-
ble jointly and severally. It is grossly
unjust that the loss alleged by the
liquidator should be presumed to be
the actual loss until the contrary is
proved.

Amendment Nos. 17 and 18. Section
45N deals with appeals and provides
that no appeal can be filed in the case
of a civil proceeding under this Act
when the value of the subject-matter
is Rs. 5,000 or less. There is no reason
I submit, why this pecuniary limit
should be fixed. Sub-section (2) pro-
vides that an appeal against an order
under the penal section 45J would cnly
lie if the High Court so provides, If a
person is going to be prosecuted he
must be given a right of appeal.

Surr C. G. K. REDDY: Mr. Deputy
Chairman, in most cases, the amend-
ments that have been moved......

SHR1 A. C. GUHA: Is the hon. Mem-
ber speaking on any amendment?

SHR1 C. G. K. REDDY: I am opp9s-
ing the amendments. In most cases,
the amendments that have been mov-
ed, if accepted, would take away the
very purpose of the Bill. The objective
of this Bill, as all Members must have
realised, is to see that things that have
been happening before are stopped im-
mediately., That is why an Ordinance
wag issued even without waiting for
Parliament to assemblp. In my opi-
nion. the most important part of the
whole Bill is clause 10 under which
all the amendments have been moved.
These amendments that have been
moved by my hon. friend, Mr. Hegde
and also Mr. Sobhani, if accepted,
would take away those powers which
we are seeking to give in the Bill to
the liquidators and others connected
with the proceedings to make it possi-
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hi2 for them to recover the moneys as
early as possible and to the maximum
extent.

My hon, friend Mr. Hegde referred
I think first to the words “reason to
believe”. When I interrupted and ask-
ed him what was the difference bet-
ween the words “reason tg believe”
and “prima facie” as my knowledge of
law was limited, he explained it away
by saying that there will not be much
difference fh ’time’ but in ‘procedure’.

Sur1 K. S. HEGDE: It is the quan-
tum of evidence.

Sar: C. G. K. REDDY: On my inter-
ruption, he told me that there is a diff-
erence in procedure. The High Court
will have to establish that there is a
prima facie case. It means that the
High Court 1s bound by law to be satis-
fied completely, so far as the words
‘prima facie’ are concerned. This would
mean that the liquidator would have
to produce all the evidence that may
be necessary as asked for in an ordi-
nary civil court. My hon. friend says
‘no’; I don’f know; but I do feel that
there is a great deal of difference bet-
ween the words “reason to believe”
and “prima facie”. It would make it in~
convenient and make it difficult for the
liguidator to proceed with the liqui-
dation proceedings.

Surr K. S. HEGDE: If that is all the
object, why should he not make the
liguidator the judge in his own cause?

Surt C. G. K. REDDY: I may draw
the attention of the hon. Member to
the first paragraph where the words
“prima facie” are used. The second
paragraphk is a consequence after the
first paragraph is finished.

SHrr K. S. HEGDE: It deals entire-
ly with two different aspects.

Suri C. G. K. REDDY: Let me finish
it. First of all, it is to be established
whether the director is delinquent and
then only would it be possible for a
liquidator or some other person to see
that that director has made an
proper transaction.

im-
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SHRI K. S. HEGDE: There is abso-
lutely no relationship between the first
and the second paragraph, and the dir-
ector in the first and the director in the
second are independent.

Banking Compunies

SHRI C. G. K. REDDY: Perhaps the
director mentioned in paragraph 2, is
more harmful than the one meant in
sub-section 1. Anyhow, this Bill is to
see that certain dilatory procedure
that has been there hitherto is not
continued any further. Under the exis-
ting procedure it has become impossi-
ble for liquidators and others to pro-
ceed quickly and in a way necessary
to protect fhe interests of the deposi-
tors. If you are going to fetter their
powers, there 1s no purpose in passing
this Bifl. My hon. friend who is an ad-
vocate of the High Court and who
knows that they exercise their fullest
duscretion and judgenrent in the orders
they pass should also have known that
there are ex parte decisions. given by
the High Court, District Court and
even the Munsiff’s Court. So when
there is so much agitation and where
so much money has been mulcted from
innocent people, we must be in a posi-
tion to trust the High Court. In other
cases where er parte decisions are
given, if you can trust the High Court
and other courts, why can’t you trust
them in these proceedings?

SHr!I K. 8. HEGDE: In the one case
it is a temporary order; in the otker
case, it is the auantum of evidence.
All that I was saying was: Do nol
hang a wman without adequate evi-
dence.

Sur1 C. G. K. REDDY: Even ‘here, if
he proves that he is not to be hanged.
he will not be hanged. The position is
like this. Suppose I own a property,
and the liquidator thinks that I am
holding it on behalf of some u«ther
bank director, then, naturally, he would
not make a false accusation against
me. The liquidator will not make a
complaint merely because he wants to
put a person into trouble. He must be
naving some evidence that the pro-
perty is that of somehody and then
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only he will make an application to
the High Court; and after all a final
order is going to be given if he is
unable to prove that it is his.

The next amendment too, I would
oppose. My hon. friend wants to take
off the whole paragraph. When I ask-
ed my hon. friend whether this would
apply to banks whose liquidation has
been completed, he said that it is
possible that the court of law may re-
open the process of winding up if an
asset 1s recovered or discovered. If fif-
ty years ago a director mulcted some-
body else of his money and he was
able to avoid everybody’s investiga-
tion keeping it away somewhere, and
today, if we unearth that asset. what
harm is there? I did not think that
the Bill was so sensibly worded as all
that because I do not expect the Gov-
ernment to produce anything sensible.

As regards the liquidation proceed-
ings that are now going on, or may
hereafter be instituted, I do not think
that they would continue for long.
With the provisions of this Bill, they
will be completed in a very much
shorter time. In fact that is one of
the objects of the Bill. Therefore,
there is no possibility of directors in-
volved 1n present or future proceed-
ings having to answer charges thirty
years later.

Sur1 K. S. HEGDE: The arguments
advanced by my hon. friend are very
very rare.

SHrr C. G, K. REDDY: I would re-
quest him to think for himself and try
to balance the advantages this Bill
seeks to give to the depositors with
the disadvantages. It seeks to give
protection to the depositors who are
being mulcted by certain banks. We
want to protect their interests, We
want to balance these advantages and
disadvantages. How many innocent
men have been charged of murder?
Some innocent men have been caught
and hanged in history even in our own
counfry. That does not mean we
should have no law for murder. We
must try to balance the disadvantages
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agamnst the advantages which this Bili ! which seek to give power and autho-

seeks to give. I believe that this Bill
1s not only not ‘Draconian’ but 1t does
not go far enough.

My hon friend argued vehemently
that the fundamental law 1s being
thrown overboard He sayg that it will
go agawmnst the fundamental right of
the people I think he wasted his
. eloquence on this Bill If he
5 rM had used 1t on the Preventive
Detention Bill, I would have accepted
it because that Bill was going to affect
the fundamental right of freedom of
individuals But at that time he did
not.

And so many hon Members based
their arguments on the allegation that
the Bill goes against fundamental
justice Now, Sir, I do not think—
although I am not a lawyer—that
there 1s any such thing as fundamental
justice You will have to see in what
way that justice 1s gomng to operate.
If 1t 1s going to operate for the great
majority of the people and may 1n its
process once In a way catch hold of
some who ought not to be caught hold
of, then I think that 1s a very just
measure

Because we have certain concepts
which are centuries old, let us not be
stuck up 1n those concepts, et us g0
a little beyond them When this Bill
seeks to protect a body of people who
put 1n their money with the full con-
fidence and in the trust that the bank
will keep 1t for them and will give
it back to them whenever required by
them, and when in certain cases the
bank misuses that money and ruiis
these people and ruins all theiwr sav-
ngs, must we nof see to 1t that their
interests are protected? In very rare
instances, in very rare cases, if one
or two honest directors, geod directors.
are gong to be caught ho'd of, 1t does
not matter, because there are certain
other sections which give them the
right to establish their innocence.

I would certainly vehemently oppose
any amendment of those very sections

rity to certain agencies which are go-
ing to be appointed to see that the in-
terests of the depositors are protected

SHrr A, C. GUHA: Sir, I think I
should first deal with DMr Hegde’s
amendment He repeatedly asked me
as to why two different phraseologies
had peen used in 45H(1) and (2) Sir,
in clause 45H(1) the director, the pro-
moter and the manager are .nade to
make certain payments. So there 1s
the provision for a prima facie case
being established. But in 45H(2) 1t
concerns only certain property which
is attached and the party 1s given
every facility to prove that the property
actually belongs to him and not to any
of the directors or promoters of the
bank So thig 1s the reason why we
have made this difference in phraseo-
logy We want that this clause, 45H(2)
should be more elastic, and thati 1s
why we have provided for the words
“the High Court has reason to believe”
I, therefore, oppose this amendment.

Suri1 K S HEGDE Probably the
hon Minister has not fully compre-
hended the amendment

Sur1 A C GUHA The party can
prove that he 1s not lhable.

MR DEPUTY CHAIRMAN: The
first clause applies where 1t 1s a ques-
tion of repayment of property or money
The second clause applies only where
it 1s a question of attachment That
is why there is a difference 1in phra-
seology

sur1 K S HEGDE In the case of
attachment as well as direct payment
the result is the same

Surt A. C GUHA: Sir, he has
spoken previously also on thig very
thing (Interruption )

Mr. DEPUTY CHAIRMAN:- Please
go on

surt A. C GUHA- Sir, we are very
much of the opinion that this orovi-
sion about there being no limitation of
time for contractual lhiabilities of the
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director to the bank should remain
and we have discussed this matter at
varlous stages, and most carefully, and
we have come to this decision that
this should be relained. I fully agree
with what Mr. Reddy has said that in
very rare cases there may bhe one or
two directors who may have to suffer
some harassment, but this provision

will give vrelief to thousands ot
depositors. And according to the
dictum “The greatest good of the

greatest number”, I think there would
be no hesitation on the part of this
House {o accept this provision. As for
Shri Gupte’s amendment, I think, Sir,
it is already the accepted policy of
Government and it is already there in
the Banking Companies Act that all
liquidation proceedings should be con-
ducted by the High Court. So we do
not want to go back on that. I there-
fore oppose all the amendments.

SHr1 B. M. GUPTE: Sir, I beg leave
to withdraw my amendments.

Amendmentst Nos. 5, 8 and 20 were,
by leave, withdrawn.

SHr! K. S. HEGDE: Sir, I beg leave
to withdraw my amendments.

Amendmentst Nos. 9, 10, 11, 12 and
13 were, by leave, withdrawn.

Sur1 O. SOBHANI: Sir, I beg
leave to withdraw my amendments.

Amendmentst Nos. 14, 15, 17, 18 and
19 were, by leave, withdrawn.

Mr. DEPUTY CHAIRMAN: The

question is:
“That clause 10 stand part of the
BilL”
The motion was adopted.

Clause 10 wag added to the Bill.

tFor texts of amendments, see cols.
2346-2347 supra. .
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Clauses 11, 12, and 13 were added to
the Bill.

Clause 1, the Enacting Formula and
the Title were added to the Bill.

SHRI A. C. GUHA: Sir, I beg to move:

“That the Bill be passed.”

Mr. DEPUTY CHAIRMAN: Motion
moved:

“That the Bill be passed”.

SHr1 B. C. GHOSE:Sir, but for a
few observations made by the hon.
Deputy Minister I would not have in-
tervened at this stage. And I seek your
indulgence so that I may make a few
remarks. Firstly, about the nationali-
sation of banks to which he referred.
I just wanted to say for his informa-
tion that not only in Australia to which
I had referred, but in France as well,
the largest four commercial banks
have already been nationalised.

SHR1 A. C. GUHA: I know that.

Surr B. C. GHOSE: But the industri-
es have not been nationalised.

Secondly, about the Reserve Bank. It
was quite proper for the Minister to
give his vehement support to the Re-
serve Bank; I can quite appreciate
that, but I cannot at the same time
help saying that the Reserve Bank has
not done its duty properly to the
smaller banks. Even when inspection
has been done as the hon. Minister
must have known there have been cases
where, even atter a bank had been
inspected by the officers of the Reserve
Bank, the bank was found to be ab-
solutely rotten apart from the cases
where no measures were taken to see
to it that the banks were salvaged.

The third point and that is the most
important point which I want to refer
to is with regard to the hon. Minister's
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observations as to what the Goavern-
ment have been doing 1n the matter
of helping the smaller people I had
the feelng and I was rather disap-
pointed that the hon the Deputy Min-
1ster was trymmg to minimise the im-

ance of the case or the gravity
of the situation Now, he stated that
there was to be a State Fmance Cor-
poration That 1s yet to come, and that
will be only looking after the long-
term needs of trade and industry and
these banks were meeting the short-
term needs of trade and industry
Secondly he referred to another amend-
g Bill The amending Bill to the Re-
serve Bank Act 1s yet to come. Third-
1y, he referred to the Shroff Committee
which 1s still investigating the matter.
Its report will come gnd 1t will be con-
sidered, then probably a sub-commt-
tee will be set up and then the Cabi-
net Commaittee will consider, and there-
after something may be done So, these
are all for the future My contention
was that ndthing has been done in the
past and so far, and therefore I should
like very much the hon Deputy M-
1ster to realise the situation that has
been created by the vacuum as a result
of tbhe failure of the banks and that
the smaller people have not been able
to obtain their credit reguirements
and he should not be satisfled that
Government has either done or 1s do-
mng everytfling to help the people n
need of sufh credit If he would only
realise the gravity of the situation, I
shall be satisfied I have nothing more
to add

[THE VicE-CHAIRMAN (SHRI AKHTAR

HusaIn) in the Chair ]

Surt A C GUHA Mr Vice-Chair-
man, about nationalisation, I am not
giving any opmion of my own [ have
only said that there may be different
shades of opinion about nationalisation
and that nationalisation by 1tself may
not solve all the problems I have only
stated one_view I myself think that
natlonahs%on of banks presupposes

also the né\ﬁonahsatlon of trade and 1n- |
dustry I know France has nationalig- \
ed the banks, but the nationahisation |
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of industry has not been eftected there
And I do not know what difficulties
France experiences an account of that.
Anyhow that 1s an opimon, and sure-
ly there are differences of opinlon on
this matter

Sirt B C GHOSE Sure

Surt A C GUHA None can claim
a monopoly of wisdom in this

About the Reserve Bank or about
the Government rendering help to the
smaller busiess people, I have never
claimed that I am satisfied or that the
Government 1s satisfled We are explo-
ring possibilities and we know the
needs and I can give this assurance
that the Government—or even person-
ally myself-—will see that something
i1s done to help the smaller business
people, because that 1s part of the
Government programme to have small
business, small-scale and cottage n-
dusiries and when the Government
wants to foster these things, 1t 1s the
obligation of the Government also to
see that these industries get proper
banking facilities I have only men-
tioned the things just now under the
consideration of the Government and
some of them are before this House,
and so Government 1s not sitting idle
The facts I have mentioned would
prove to the hon Member that I per-
sonally am not satisfied that every-
thing has been done in thig matter
I have nothing more to add I hope
that this Bill would be able to do
something good to the deposifors who
have suffered so much and who have
been mulcted by the bank authorities
and perhaps also by the lLiquidators
If we can save something for them, I
think, we shall be doing z great ser-
vice {0 a large number of people who
are distressed, particularly the poorer
sections of the people I hope that the
House will now pass the Bill

Tag VICE-CHAIRMAN (SHR1 AKH-
TAR Husamn):- The question 1s:

“That the Bill be passed”

The motion wag adopted



